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The  cases  re-reported  in  this  Volume  wiU  be  foond 
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Gbattax'b  Vibchhia  Rbpobts.  •    .  VoL  14.  1868. 
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Abkavbab  Rbpobm. Vol.  20.  1869. 

Cauvobnia  Rbpobtb. VoIb.  12, 18^  14i  1869. 
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Houbiom'b  Dblawabb  Rbpobtb.    .  VoL  2.  1869. 

Dblawabb  Chabobbt  Rbpobtb.    .  VoL  2.  1869. 

ItoBiDA  Rbpobtb. VoL  8.  1869. 
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Alabami^I  Minor)  18;  (1  Stair.)  18;  (2  Stair.)  19^  90;  (3  Staw.)  90^  81; 

(1  Stow,  ft  P.)  91;  (1,2, 3  Staw.  ft  P.)  98;  (4, 6  Sfeaw.  ft  P.)  94;  (0  Staw. 

ft  P.,  and  I  Porter)  96;  (1, 2  Porter)  97;  (3, 4  Porter)  99;  (4,  fi,  6  Portii) 

80;  (3,  7  Porter)  81;  (8,  9  Porter)  88;  (1)  84  86;  (%3)86;  (3,4)87| 

(4,  6)  89;  (6^  7)  41;  (7,  8)  48;  (9,  10)  44;  (U,  12)  46;  (13,  14,  16)  48; 

(15b  16)  50;  (17, 18)  69;  (18, 19)  64;  (20, 21)  66;  (22, 23)  68;  (24, 23)  60; 

(26^27)88;  (28,29)66;  (29,30,31)68;  (31,  32,  33) 70;  (33, 34, 33)  7a 
iBBAAS-Kl,  2)  88;  (2)86;  (3)86;  (4)87,  88;  (5)89^  41;  (6)48;  (7,  8) 

44,  46;  (8, 9)  47;  (9, 10)  60;  (IC^,  11)  68;  (11, 12)  64;  (12;  13)  66;  (1^ 

14)  68;  (14, 15)  60;  (15, 16)  68;  (17, 18)  66;  (18^  19)  68;  (19)  70;  (20)  7a 
CALDraBHiA-Hl)  68,  64;  (2)66;  (8)68;  (4)60;  (5)68;  (6)66;  (7,  8|  68; 

9, 10i  11)  70;  (is;  13, 14)  7a 
ikmBmxujm^-(Kkbj,  and  1,  2  Boot)  1;  (l,2Dfty)8;  (3Dfty)8;  (4Dfty)4| 

(5  Day)  6;  (1)6,7;  (2)7;  (3)8;  (4)10;  (5)18;  (6)16;  (7)18;  (8)80; 

(9)  81;  (10)  86,  86,  87;  (11)  87,  89;  (12)  8^  81;  (13)  88;  (13, 14)  86; 

04)a6;  (15)88^89;  (16)41;  (17, 18)  44;  (18)46;  (19»48;  (19,  90)  60; 

(20)S9;  (21)64;  (21,22)66;  (22)68;  (23)60;  (23^24)68;  (25)66; 

aa,  26)  68;  (27)71;  (28)  7a 
DaL4WAB>-<l  Harr.)  98,  96,  96,  87;  (2  Hair.)  99, 80;  81,  88;  (4  Hair.) 

49,  4^  (5  Harr.)  46;  60;  (I  Hovat)  68;  68;  71;  (2  Hooat,  8  DaL 

Oh.)  7a 
WwmAr^)4A4Bi  (2)46;  60;  (8)  68;  (« 64,  66;  (5)68;  (6)68;  66; 
(7)  68;  (8)  71,  7a 

[1 X.  U.  p.  OhMttm)  4;  0)  44;  R  9  4«|  (It  S)  44  A  7)  Ml 
(B^9)«l|  A10)64|  <11.  IS)  S6,  (1«.  11^14  88t  aCb  10  M;  (17.  U^  Ul 
Ml  m  flO)  «St  (H.  flk »)  <8>  (M>  «k  9Q  til  (27, «)  Va 


10  Schedule. 

[LLiifois-(Bro<Me)  8;  (1  Soam.)  86^  86,  87,  88^  89,  80,  88, 88;  (2  Bomb.) 
88,  85;  (3  Scam.)  86;  (8,  4  Soam.)  88;  (4  Soam.)  80;  (1  Gilm.)  41| 
(2  Qilm.)  48;  (3  Gilm.)  44;  (4  Gilm.)  46;  (9  Gilm.)  48^  50;  (11)  0O; 
(11,12)58;  (12,  13)54;  (13,14)56;  (14,16)58;  (19)60;  (16)  Ui 
(16,  17)  68;  (17,  18)  65;  (18,  19)  68;  (19,  20,  21)  7L 

Indiana— (1  Blackf.)  18;  (2  Blackf.)  18^  80,  81;  (3  Black!)  85, 86;  (4  BlackL) 
88^  89,  80,  88;  (9  Blackf.)  88,  88,  85,  86;  (6  Blackf.)  86,  88,  88; 
(7  Blackf.)  89,  41,  48;  (8  Blackf.)  44,  46;  (1)  48,  50;  (2)  58;  (2,  3) 
54;  (3)  56;  (4)  58;  (9,  6)  61;  (6,  7)  63;  (7,  8)  65;  (9,  10)  68;  (10^ 
11)  71. 

Iowa— (Morria)  89,  41,  48;  (1  G.  Graene)  46,  48,  50;  (2  G.  Greene)  68; 
(3  G.  Greene)  54,  56;  (4  G.  Greene)  61;  (1,  2)  68;  (2)  65;  (3,  4)  66| 
(4,  9)  68;  (6,  7)  71. 

ElNTUOKT— (1  Sneed)  8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4Bibb)7;  (1  A.  K.Manh.)  10;  (2  A.  K.  Marsh.,  and  litt  SeL  Ou.)  18; 
(3  A.  K.  Marsh.,  and  1,  2  litt.)  18;  (3,  4  Litt)  14;  (1,  2  Mon.,  and  9 
litt)  15;  (3,  4  Mon.)  16;  (9,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  8  J.  J. 
Marsh.)  19;  (3,  4,  9  J.  J.  Marsh.)  80;  (9,  6  J.  J.  Marsh.)  88;  (7  J.  J. 
Marsh.)  88,  88;  (1  Dana)  85;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 
(9  Dana)  80;  (6,  7  Dana)  88;  (8,  9  Dana)  88;  (9  Dana,  and  1  B.  Mod.) 
85;  (1,  2  B.  Mon.)  86;  (2,  3  B.  Mon.)  88;  (3,  4  B.  Mon.)  89;  (4,9R 
Mon.)  41;  (9,  6  B.  Mon.)  48;  (6  B.  Mon.)  44;  (7  R  Mon.)  45;  (7,  8  R 
Mon.)  46;  (8,  9  R  Mon.)  48;  (9,  10  B.  Men.)  50;  (10,  11  R  Mon.)  58; 
(12  R  Mon.)  54;  (13  R  Mon.)  56;  (14 R  Mon.)  58;  (14, 19  R  Mon.)  61; 
(19,  16  R  Mon.)  68;  (17  R  Mon.)  66;  (18  R  Mon.)  68;  (1  Mete)  7L 

iiOinsiANA— (1,  2,  3  Mart.)  5;  (3,  4  Mart)  6;  (9,  6, 7  Mart.)  18;  (8, 9, 1(>,  11, 
12  Mart)  18;  (1,  2  Mart,  N.  S.)  14;  (3  Mart.,  N.  S.)  15;  (4,  9  Mart, 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  N.  S.)  10, 
80;  (1,  2)  80;  (2,  3)  88;  (3,  4)  83;  (9,  6)  85;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  80;  (12)  88;  (13,  14)  88;  (19, 16)  85;  (17, 18, 19)  86;  (1  Sob.) 
36;  (1,  2,  3  Rob.)  38;  (4,  9,  6  Rob.)  39;  (6,  7,  8,  9  Bob.)  41;  (10,  II, 
12  Rob.)  48;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(9  Ann.)  58;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Aim.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71. 

Maine— (1  GreenL)  10;  (2  GreenL)  11;  (3  GreenL)  14;  (4  GreenL)  16; 
(9  GreenL)  17;  (6  GreenL)  19;  (6, 7  GreenL)  80;  (7,  8  GreenL)  88;  (8^  9 
Greenl.)  83;  (10  Me.)  85;  (11)  85,  86;  (12)  88;  (13)  89;  (14)  80^  81| 
(19)  38;  (19,  16)  83;  (17)  85;  (18, 19)  86;  (20)  37;  (21, 22)  88;  (22,  Sq 
39;  (23,  24)  41;  (29)  48;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  81) 
50;  (31,  32)  58;  (32,  33)  54;  (34,  39)  56;  (39,  86,  37)  58;  (37)  59;  (88) 
61;  (39,  40)  63;  (41,  42)  66;  (43,  44)  69;  (49,  46)  7L 

Mahtland— (1,  2,  3,  4  H.  4  M.)  1;  (1  H.  ft  J.)  8;  (2  H.  ft  J.)  3;  (3  H.  ft  J.) 
5,6;  (4H.ftJ.)7;  (9H.ftJ.)9;  (6H.ftJ.)14;  (7H.ftJ.)16;  (IBL 
Ch.)  17,  18;  (1  H.  ft  G.)  18;  (1,  2  Gill  ft  J.)  19;  (2  BL  Ch.,  and  2,  3  G. 
ft  J.)  80;  (3  BL  Ch.,  and  8  G.  ft  J.)  88;  (4,  9G.  ft  J.)  83;  (9, 6  G.  ft  J.) 
85;  (6,  7  G.  ft  J.)  86;  (7G.ftJ.)88;  (8G.&J.)89;  (9G.ftJ.)81s 
(10  G.  ft  J.)  38;  (11  G.  ft  J.)  88,  85,  37;  (12G.  &J.)38;  (l(}iU)88| 
(2(»11)41;  (3GiU)48;  (4Gm)45;  (9,60111)46;  (6, 7 GUU) 48; (8 Gill) 
50;  (9Gill)58;  (1)54;  (2,8)56;  (4,9)59;  (9,6,7)61;  (8)68;  (9) 
66;  (10,  11)  69;  (12, 18)  TL 


SCHXDULK.  11 

[QoiiM7)l;  {1)8;  (2,8,4)8;  (8,8)4;  (7,  « »;  (».  W.  1 1)  6; 
(12. 13, 14)  7;  (16, 18)  8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  18;  (S  Pick.)  16; 
(4,  6  Pick.)  16;  (8  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  80;  (11,  12 
ViBk.)  88;  (12;  18  Pick.)  84;  (1^  14,  16  Pick.)  86;  (16,  18  Pick.)  86; 
(18, 17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  81;  (20 Pick.)  88;  (22 Pick.) 
88;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Met)  86;  (2, 3  Met)  87;  (^  I.  6 
M0t)88;  (5,8,7Met)89;  a8Met)41;  (t»,10Met)48;  (ll,12Met) 
46;  (12,  13  Met)  46;  (1,  2  Ouah.)  48;  (^  4  OndL)  60;  (6  OndL)  61; 
(6,  G  Ciiflh.)  68;  (8  Oiub.)  68;  a  8  Ouah.)  64;  (9  Oath.)  66^  67;  (10 
Ciuh.)  57;  (11, 12  Onab.)  69;  (1, 2  On,j)  61;  (3Gfay)  68;  (4  Gfay)  64; 
(6,  6,  7  Gxmy)  66;  (8,  9,  10  Gray)  69;  (10,  11,  12  On,y)  71. 
MKxmAH— (1  Dong.)  40;  41;  (2  Doag.)  48, 46, 47;  (l)48;61»68t  (2)66^ 

67;  (2,  3)69;  (3)61,  64;  (4)  66,  69;  (6)71;  (6,  8)78. 
MnmBOTA^l)  66,  61,  66,  69;  (2)  78. 

MnfloaaiPFi— (Walker)  18;  (1  How.)  86, 88, 89, 81;  (2  How.) 88;  (8, 4Hair.) 

84;  (4,  6  How.)  86;  (6  How.)  87;  (8  How.)  88;  (7  How.,  and  1  Bmedei 

ftM.)40;  (2,88mede8  4M.)41;  (4,  68iDede8&M.)48;  (6,8,78mede8 

ft  M.)  46;  (8,  9  Smedea  &  M.)  47;  (9,  10  Smedea  &  M.)  48;  (11  Smedea 

k,  M.)  49;  (12,  13  Smedea  k  M.)  61;  (18,  14  Bmedaa  ft  M.)  68;  (28)  66, 

67;   (24,  26)  67;  (28,  28)  69;  (27,  28)  61;  (28,  29,  80)  64;  (81,  82)  66; 

(33,  84)  69;  (36,  38)  78. 

MnaouHi— (1)  18, 14;  (2)  88;  (3)  88,  88,  86,  86;  (4)  88,  89,  81;  (6)  81, 

88;  (8)  84,  86;  (7)  87,  88;  (8)40;  41;  (9)  48;  (%  10)  46;  (10;  11)  47; 

(11,  12)  49;  (12)  61;  (13)  68;  (14,  16)  66;  (16, 18,  17)  67;  (^7,  18,  19) 

69:  (19,20)61;  (20,21,22)64;  (2%  28,  24)  66;  (24,28^28)69;  (28, 

27)78. 

Nbw  Ha]CF8HXR»-(1)  8;  (2)  9;  (3)  14;  (4)  17;  (6)  80;  88;  (8)  88;  86,  86; 

(7)  86,  88;  (8)  88,  89,  81;  (9)  81,  88;  (10)  84;  (11)  86;  (12)  87;  (18) 

88;  (13,  14)  40;  (16,  18)  41;  (18,  17)  48;  (18)  46,  47;  (19)  49;  (19,  20) 

61;  (21,22)68;  (22,23,24)66;  (24,26,28)67;  (28,27,28)69;  (28^ 

29)  61;  (30,  31,  32)  64;  (33,  34)  66:  (34,  86)  69;  (38,  37)  78. 

Hvw  jKBsnr— (Ooxe)  1;  (1  Pen.)  8;  (2Teii.)  4;  (1  Soath.)  7;  (2  8oa«h.)  8; 

(1  Halat)  10;  (2  Halat)  U;  (3  Halat)  14;  (4  Halat)  17;  (6  Halat)  18; 

(8  Halat)  19,  80;   (1  Sax.,  7  Halat)  81;    (1  Ghr.,  1  Sax.,  7  Halat)  88; 

(1  Sax.,  1  €»r.)  88;  (1, 2 Gr.)  86;  (2  Gr.)  87;  (3 Gr.)  88,  89;  (2  Gr.  Oh.) 

89;  (1  Harr.,  8Gr.  Gh.)  81;  (1  Harr.,  1  (}r.  Gh.)88;  (2  Hair.,  1  Or.  Gh.) 

84;  (1  Gr.  Oh.,  2,  3  Hair.)  86;  (3  Harr.)  87;  (3  Gr.  Ch,,  1  Spencer,  3, 

4  Harr.)  88;  (1  Spencer,  3 Gr.  Oh.)  40;  (3Gr.  Oh.)  41;  (1  Spencer,  3Gr. 

Oh.,  1  Halat  CSh.)  48;  (1  Spencer,  1  Halat  Oh.)  46;  (1  Zab.,  2  Halat  Oh.) 

47;  (2  Zab.,  8  Halat  Oh.)  61;  (2,  3  Zab.)  68;  (3  Zab.,  4  Halat  Oh.)  66; 

pZah.,  1  Stock.  0h.)67;  (4 Zab.,  1  Stock.  Ch.)  69;  (4 Zab.)  61;  (4Zab., 

I  Dntoh.,  1,  2,  3  Stock.  Oh.)  64;  (2,  3  Stock.  Oh.)  66;  (1  Dateh.)  67; 

(2  Dutch.,  3  Stock.  Oh.)  69;  (8  Dntcfa.,  1  Beaaley'a  Bq.)  78. 

Vbw  YaBK~(l,  2  Johna.  Oaa.)  1;  (3  Johna.  Oaa.,  1,  2  Ou.  Oaa.,  1,  2,  3  Oai) 

8;  (1, 2,  ajohna.)  8;  (4, 6  Johna.)  4;  (8,  7, 8  Johna.)  6;  (9,  1(>,  11  Johna.) 

6;  (12,  18, 14  Johna.,  1,  2  Johna.  Oh.)  7;  (16,  18, 17  Johna.,  8,  4  Johna. 

Gb.)  8;  (18  Johna.,  6  Johna.  Oh.)  9;  (19  Johna.,  8  Johna.  Oh.)  10;  (20 

Johna.,  7  Johna.  Oh.)  U;  (1  CSow.)  18;  (Hop.  Oh.,  and  2  CSow.)  14;  (8, 4, 

6  Oow.)  16;  (8  (>>w.)  16;  (7  CSow.)  17;  (8,  9  CSow.)  18;  (1  P^yge,  1,  2 

Wend.)  19;  (2,  8  Wend.)  80;  (2Fuge,  4,  6,  8  Wend.)8];  (2.3PkJm, 
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e;  7,  8  Wend.)  88;  (8  F^)  88,  84;  (8,  0, 10  Wead.)  84;  (4Fd«a,ia^ 
11  Wend.)  85;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  F^  13,  14  Wend.) 
88;  (6  Paige)  89;  (10^  16  Wend.)  80;  (6,  7  Pdge,  17,  18  Wend.)  81; 
(7  P^se,  19,  20  Wend.)  88;  (7,  8  Pai|^  21,  22  Wend.)  84;  (23;  24,  2S 
Wend.,  8  Paige)  8ff;  (26,  26 Wend.,  1,2  HiU,  9  Paige) 87;  (9  P^  2;  8 
HiU)88;  (10 Paige,  4,  6,  6 HiU) 40;  (6HiU)41;  (7 Hill*  10;  11  Paige) 
tt;  (1, 2  Denies  11  Paige,  1  Barb.  Gh.)  48;  (1,  2  Barb.  Gh.,  3  Denio)  45; 
(4^  5  Denies  2  Barb.  0h.),47;  (3  Barb.  Ch.,  6  Denio)49;  (1,  2)  49;  (2, « 
U;  (3,4)03;  (4,6,6)66;  (6,  7)  67;  a>  8,  9)  69;  (9,  10)  81;  (11,  1S| 
68;  (12,  13)  64;  (13, 14)  67;  (16,  16)  69;  (17,  18)  78. 
VOBTH  OABOLDfA— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Coni)  8| 
(1  Mnzph.)  S,  4;  (2  Mnrpb.)  6;  (1, 2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Mniph., 

1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  16;  (1  Dev.)  17; 
(2  Dev.)  18,  81;  (1  Dev.  Eq.)  18;  (3  Der.,  2  Dev.  Eq.)  88, 84;  (4  Der., 

2  Der.  Eq.)  86;  (4  Der.,  2  Der.  Eq.,  1  Der.  ft  B.,  1  Der.  &  B.  Eq.)  87; 
(1,  2  Der.  ft  B.,  1  Der.  ft  B.  Eq.)  88,  80;  (1  Der. ft B.  Eq.,  2  Der.  &B.) 
81;  (%  4  Der.  ft  B.,  2  Der.  ft  B.  Eq.)  88>  (4 Der.  ft  B.,  2  Der.  ftB.  Kq.) 
84;  (1  Ired.)  86;  (1  Ired.  Eq.)  86;  (2  Ired.)  87;  (2, 3  Ired.,  2Iied.  Eq.) 
88;  (3, 4Ired.,  2,  3Iied.  Eq.)  40;  (4,  6  Ired.,  3Ired.  Eq.)48;  (6, 6  Irad. 
8,  4  Ired.  Eq.)  44;  (4,  7  Ired.,  4  Ired.  Eq.)  46;  (7, 8  lied.,  4, 6  Ired.  Eq.) 
47;  (8,  0  lied.,  6  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  61;  (11 
Ired.,  7  lied.  Eq.)  68;  (12,  13  Ired.,  8  Ired.  Eq.)  66;  (13  Ired.,  8  Iz«d. 
Eq.,  Bosbee  L.,  Basbee  Eq.)  67;  (Bnsbee  L.,  1  Jones  L.,  Bnsbee  Eq.,  1 
Jones  Eq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  S 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 6  Jones 
L.)  69;  (5,  6  Jones  L.,  4  Jones  Eq.)  78. 

Ono-(l)  18;  (2)  16;  (3)  17;  (4)  19,  80;  (5)  88, 84;  (6)  86,  87;  (7)  88, 80; 
(8)  81,  88;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14,  16)  46; 
(16)  47;  (17)  49;  (18)  61;  (19)  68;  (20)  66;  (1,  2  Ohio  St)  69;  (^  4 
(»uoSM68;  (4,  6  Ohio  St)  84;  (6,  6  Ohio  8t.)  67;  (7,  8  Ohio  St)  70; 
(8,9)78. 

Obiqoh~(1)  68. 

FDnraTLTAiriA— <1  Add.,  1,  %  3  DalL,  1,  2Teaties)  1;  (1  Bin.^  8, 4 Testes)  8; 
(2  Bin.)  4;  (3,4Bin.)6;  (6,6BiB.)6;  (1,  2  Serg.  ft  R.)  7;  (8,4Serg.ft 
R.)8;  (6,  6 Serg.  ft  R.)  9;  (7 Seig.  ft R.)  10;  (8,  9 Seig.  ft R.) U;  (10 
Serg.  ft  R.)  18;  (11,  12  Seig.  ft  R.)  14;  (13  Seig.  ftR.)  16;  (14, 16,  16 
Serg.  ft  R.)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Bawle)  19;  (2 
Rawle,  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,  3  Penr.  ft  W.)  88,  84;  (4 
Raide,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (6  Rawle,  4  Watts) 
88;  (1  Whart)  89;  (1,  2  Whart,  6  Watts)  80;  (6  Watts,  3  Whart)  81; 
(7Watts)88;  (4Whart)88;  (8, 9 Watts, 4,  6 Whart) 84;  (9, 10 Watts, 
6Whart)86;  (6  Whart,  1,  2,  3  Watts  ft  S.) 87;  (3  Watts  ft  S.) 88; 
(3,  4,  6  Watto  ft  S.)  89;  (6,  6  Watts  ft  &)  40;  (7,  8,  9  Watts  ft  &)  48; 
(1,  2  Pa.  St)  44;  (2;  3,4,6)46;  (6,6,  7)47;  (7,  8, 9, 10) 49;  (K^,  11, 12) 
61;  (13, 14, 16)  68;  (16, 17, 18)  66;  (18, 19, 20)  67;  (20;  21)  69;  (22)  60; 
(2%  23,24)68;  (24,26)64;  (26,27)67;  (28,29)  70;  (29,80;  31,  82)  78. 

laoDB  laiAND-d)  19, 86, 61,  68;  (2)  66,  67,  60;  (3)  68;  (3, 4)  67;  (4,6) 
70;  (6)  78 

80DTH  CABOUXA-^lp  2  Bay,  1  Desaa.  Eq.)  1;  (2  Desaa.  Bq>,  1  Brar.)  8| 
(2  Brer )  8;   (3  Desaa.  Eq.,  2  Brer.)  4;   (3  Desaa.  Eq.,  3  Bnt)  6| 
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(4 Dean.  Eq.,  3 Bray.)  6;  (lNottftM.)e;  (1  Nott  &H.,  1  HoCofrd)10; 
(1,  2  Mm)  18;  (2  HcCord)  18;  (1  Harp.  Eq.)  14;  (3  McCord)  16;  (1,  2 
MeCord  Ch.)  16;  (4  McCord)  17;  (lHwp.)18;  (1  BaL)  19;  (1,  2  BaL, 
1  BaL  Eq.)  81;  (2  BaL,  I  BaL  Eq.,  1  Bicb.  Eq.)  88;  (1  Rich.  Eq.)  84; 
(1  Hill,  1  H]11CIl)86;  (2 Hill,  1,  ^HiU  Ch.)  87;  (2  Hill  Ch.)  89;  (3 Hill, 

1  Biley,  1  Riley  Oh.,  2  Hill  Ch.)  80;  (Dadley)  81;  (Bice)  88;  (CheTea) 
84;  (1  McMnlL)  86;  (1  McMolL  Eq.,  2  McMnlL)  87;  (2  McMnlL,  1 
Spnn  Eq.)  89;  (1  Speara,  I  Speara  Eq.)  40,  48;  (1  Rich.  Eq.,  1  Rich., 

2  Speara)  48;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  46;  (2  Rich. 
Eq.)  46;  (1  StroK  Eq.,  1,  2  Strob.)  47;  (2,  3  StroK,  2  Strob.  Eq.)  49; 
(3»  4  Strob.,  3  Strob.  £q.)  61;  (4,  5  Strob.,  4  Rich.,  4  Strdb.  Eq.)  68; 
(3»  4  Rich.  Eq.,  4»  6,  6  Rich.)  66;  (4  Rich.  Eq.,  5  Rich.)  67;  (5,  6  Rich. 
Eq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  68;  (7,  8  Rich.  Eq.,  8,  9 
Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Rich.  L.)  70; 
(10  Rich.  Eq.,  11  Rich.  L.)  7a 

TDnoBBBE— (1  Overt)  8;  (1  Cooke,  2  Overt)  6;  (3,  4,  6  Hay.)  9;  (Peck)  14} 
(M.  &  Y.  17;  (1,  2,  3  Teig.)  84;  (4,  6  Terg.)  86;  (0,  7  Terg.)  87; 
8  Tei^.)  89;  (9, 10  Tei«.)  80;  (10  Terg.)  81;  (1  Meiga)  88;  (1  Hnmph.) 
84;  (2  Humph.)  86»  87;  (3  Humph.)  89;  (4  Humph.)  40;  (5  Hnmph.) 
48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Hamph.)  47;  (8^  9  Hnmph.)  49; 
(9,  10  Hnmph.)  61;  {10,  11  Hnmph.)  68;  (1  Swan)  66, 67;  (28wan)68| 
(1  Snead)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (3  Sneed)  66;  (3»  4  Snaed) 
67;  (4,  5  Sneed)  70;  (5  Sneed,  1,  2  Head)  7a 

1taA»-<l)46;  (2)47;  (3)49;  (4,6)61;  (6^6)66;  (6)66;  (7,8,9)68; 
(9,  1(1,  II)  60;  (11,  12,  13)  68;  (1^  14»  16)  66;  (16^  17,  18)  67;  (18, 19^ 
20)  70;  (20,  21,  22)  7a 

Vbmoiit— (1  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  Chip.)  6, 18; 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  (4) 
88,84;  (6)86;  (6)87;  (7)89;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
(13)  87;  (14)  89;  (16)  40;  (16,  17)  48;  (17,  18)  44;  (18, 19)  46;  (19)  47; 
(20)  49;  (20,  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  (24, 26)  68;  (28^ 
26)  60;  (26^  27)  68;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  81)  7a 

VlBODOA— Kl  Jeff:,  1,  2  Waah.,  1,  2  Odl)  1;  (3, 4, 6  Odl)  8;  (1,  2  Hen.  k  11, 
6  CbU)  8;  (4  Hen.  ft  M.,  1  Mnnf.)  4;  (1  Va.  Ou.,  2,  3  Mnnf.)  6;  (4  Mnnf.) 
6;  (5  Mnni)  7;  (6  Mnnf.)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14; 
(3,  4,  Band.)  16;  (6  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 
(3  Lei|^)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (6  Leigh)  87;  (6  Lei^)  89; 
(7  Leii^)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86; 
(11, 12  Leigh)  87;  (1  Rob.)  89,  40;  (2  Rob.)  40;  (1  Gratt )  48;  (2  Gratt ) 
44;  (3  Gratt)  46;  (4  Gratt)  47;  (4,  6  Gratt)  60;  (6,  6  Gratt)  68; 
(7  Gntt)  64;  (7,  8  Gratt)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 
Oratt)  68;  (12  Gratt)  66;  (13  Gratt)  67;  (13 Gratt)  70;  (14  Gratt)  7a 
iriBa>vsiN~(l  Pin.)  89,  40,  48,  44;  (2  Pin.,  1  Chand.)  68;  (2;  3  Pin.,  %  8 
Qiand.)  54;  (3  Pin.)  66;  (1, 2)  60;  (3)  68;  (4)  66;  (6)  68;  (6)  70;  (7)  7a 
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Ann  Y.  State. AmmM 28  0MrgU 760 
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BBakofNorOiAiiMrioaT.WhMlar./iK/^niaite SSOooiiMtioat..  ..  683 
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BlodgattT.  BiokfordaadTato Mktakt SOVamumt. 334 

Boweo  T.  Johnaon PwbtUe 6  Rhoda  Island. . .  49 

Bowan  t.  Bowen. Mcarriagt 1  Riohardaon's  Eq.  99 

Bradley  t.  Broaghton Adrnimatraton. . .  .34  Alabama 474 

Brantlay  ▼.  Thomaa 8ale» 22  Taxaa. 264 

Bridgeport  SaT.  Bank  t.  Kldradga.. if oft^^oj^ .28  Connactiout 688 

BrittUiT.  Handy Co-tenM^. 20  Arkanaaa 497 

Broaghton  t.  Bradley Adriwrntratan  • . .  .34  Alalmma 474 

Bnffingtonr.  Cook Om^riMfofi. 35  Alabama 491 

BomettT.  Mayor  ata  Saoramante.  Taaoatikm, 12  California 619 

OarpentarT.  Piar JmdgmadB 30  Vermont. 288 

OMtroT.  nUea Marriage 22  Texaa 277 

OauioaT.  lUiaa MarrioifB 22  Texaa 277 

Cbyaay.  PofweU. lfiErHeK<i0omai....2OTaxaa 211 
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NaMB.  BfJBJBOr.  BIPOBT.  Tabm. 

Cloadr.  El Dondr oomi^ MbBecfOkmt 12 OiJifonilA. 08i 

OoUinsT.  SUta. SioiengootU. SSAlabanuL 4M 

CV)im6diootetaBNBNObbT.Oooper.CbrpMYtfjofif SOVennonl 819 

Conner  ▼.  Clark PrcmiMory  note. .  .12  California 5S9 

Connor  Y.  Hillier. Damagu 11  Biehardion'a  L..  106 

Oooioy  T.  Wooda Partmnhip ISCalifonda, 0W 

Omae ▼.  MoKaa. WUU. 2Haad 186 

Onietan  Y.  Boby Qpn^Wwq^^d^'fclO  Rifihardaon'aBq.   M 

CnstiaY.  Haniek. .«•««••  «H». MUeOtmmL UCdifomia 6S8 


DaYidaon  ada.  Stata. « .  Jbfcfawca. . .  >% 20  Varmonii S12 

DaYiaY.  MoNall^. Fraud SSnaad 109 

DaokY.  Oarka PrtbmcomrU 12  California 

Deal  Y.  Barry iVyweiit 21  Tazaa. 

Donald  ▼.  Hewitt LkmM. 88  Alabama. 431 

DrinkardY.  Ingram ••••JVoifci ,...21  Tazaa. 880 

DonhamY.  Chatham JVwtrf  aw'ilioa ...  .21  Taxaa ••.  2S8 

Dnpraa  Y.  State MMmn 88  Alahamai,  ••^.  40 

Eaat  Tennaaaea  and  Gaofgia  &  Ijuitrmit SSnaad 149 

R.  Co.  Y.  St.  John.  f    ^  "^ •"        *^ 

R.  Cow  Y.  Whittk.  jjiWFiww «fm«s» ••* 

ElmoraY.  Spear.... DUoomqf 27Gaofgia 729 

bUtaof  Knight Admkdi^H^iKr% , ...  12  Oriiionda Ml 

EYana  Y.  Smith WXk 2SQaofgia 751 

Blyre  Y.  Jaoab ..••.«•  .^ ••«•»•«»«•  TVvaliiM.*.*.  ••••14 ChattaiL. •••...  907 

Floyd  Y.  Heel OrtdUor^Wh 10BkhaidaoA*alq[.    94 

Fraler  Y.  Saara  Unkm  Wate  Oa.  .Donw 12  Odifomla MB 


OillY.Baad Necmanm 6  Bhoda  Ldand. . .     79 

Gilliam  Y.  State WUmBmn 1  Head 161 

Goodwin  Y.  Hammond Pleadkig... UCdifonia 674 

Gieena  Y.  Mnmfofd TaaoaUm 6  Bhoda  lalaad. . .     79 

Giagory  Y.  Ford. Judgmmb UOdifonU 699 

GnnnY.  HowaU AUaekmrndt 86  Alabama 494 

HardawayY.  DmmmoBd AaeeM^orf.. •••^...27Gaots^ «.  790 

HarriaY.  Beynolda SiaMm ISOUilonda 600 

Harria  Y.  StaYena. RdUrond$ 81  VarmoBt 997 

HayeaY.Hayaa Stt^, 2 Delawara Ch.. . .  700 

Hendiiok  Y.  DaYia EmMlkm 27Gaot8^ 796 

HaniyY.VermontCMKtBkR.Cik.AiilrMHl0 SOVannont 929 

Hinaon Y.  Hinaon ihnmifciai 68naad..... 129 

HoniY.  VoloanoWateCa Mtfwidkm 18Califoniia 666 

Honaton  Y.  Ayoook Jwdkimlmdm ftSnaad. 191 

Honaton Y.  WifUaaM Jwigmm^ 180B]ifonia 666 

HowthY.  naaklin /awfeqwra 20Taiaa 216 

Hall  Y.  thwaBBwIn  ▼•  B.  B> 0»..iMlwiarfi. MOalifonia 666 
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T.  QmII Mmrigagm % 

T.UUhtMj Oommm  wHwi..  M  Alabwrn 410 


▼•  Bmmu JhiiPiiifaii SSCtoofgliL 717 


KaailyT.  DiDMBi.. •»«»»•  MM»«^..iromM4f •••••••••  1  H«d »••••  17B 

BLeanMjT.  FkmU «^ Iftdmmem ttOoooMlloBl*...  677 


KtttiiT.  Qoodwia OiiarwiJIr SI 

KtrkwoodT.lfOkr Trtmm. 68iiMd 114 


Knislil^  Brtite of Adiwifd^mn..  ..UOUilondft 

Kiunrlas  Y.  Hank. Aeoomd SBhodtUaad...    77 

KflohT.  Bc^ .^.^..^ JTofV^V"^ UCUiloraiik 6U 

Lmt.  Orto Dattii S7GMgU 74i 

Uaooln T.  PomlL Ymdormdwrnim.  SHMd 196 

liate ▼.  ThomsMB ••AmMKoM.. IHMd •  Iti 

Lttehfidd's  AppMd JIMm »  CouMotioat. . . . 

litUa  T.  Birdwdl WWb SIT^im 

Logan  T.  Suintar.....' , Awirtiom SSCtoofgliL.  ...... 


ManhallT.AiiMtkHiBKSiwiCb.  JlaaJfafc 7WiwwMh Ml 

ICanhallY.  TmmbaU G»-leiiaiM|f tt  CoBaiotiioiit.  •  • .  007 

llaiifai T.  PeoMoola atou  B. &  Oa. Ai5ier^pffaii OTkrida 710 

liayoreto.  of  Ben*  ▼•  Qmbof . .  .^tf^Aiffqiv. SOGooigia. 740 

MoAllbtar  Y.  Tkto. WUb 11  Rkhanlww'aL..  110 

ModeOaa  Y.  HethifiagteB Aeeuibri lORkharilgnn'iBq.    00 

llcCown  Y.  Sobiiii^ Mcrigagm SlTbxas. 

MeyorY.  KinMr CbiiiiMM%fnf%.U CUilania 

MUteY.  Urn. JuiUkdtiam 10Rkhanlw«'iRi|.    Of 

Ifoek'i Habi Y.  Stoda AcamiiB 04Ala])ama. 460 

^;Tw^JS!**  ^"  [^^^ 14  0Ui«o«Ja 060 

UooTO  Y.  AppMon Agrnc^. 04Ala]Mma. 440 

Moon  Y.  SmitlL ijrfjiiiiihii IhH  ,.,.11  BichMdioo'aL,.  US 

If  oora  Y.  WilliaiiiiaB Partmm. lOBiohaHaon'iBq.    00 

MonrkY.  Morria Chiefi^ UCUifonU 016 

MoniaoB  Y.  WOam JfarHgrf  iwww, . .  .10  CMifotnk. 60S 

Mnnion  Y.  Hnnaoa » QMiaAnd SOOonnaoltal.,..  000 


Nidiolaa  Y.  WaH Fohwlwjf  owiaiy^oafc  1  Haad 177 

NidiolaY.  Nidbola ^(fnifcry 01  Vennonk 

NorcroaiY.  Bodgm • ITiii&aMi omI «(^.00 VaniMBfc. 

Nutt  Y.  Whaalar Tnmt. OOyannen*. SIO 

Ofai^Y.  AngsQ « WUk 6 Bhoda Uaad. 

(VMaUayY.  DfltB...: HkOmam 7maoonaiA 


•  ••  • 


Farianan'aAdmVT.  Aloaidl AMMv 04  AlabnML 407 

PtefcaY.AilaCUIfotiik1M.Oo^..MvnvJkMvPi^  000 


18  Casks  Rspobtbd. 

Kamm,  SvBJBOf.  BaroM.  Pawl 

Ptek  ▼.  Ct^  of  Aukiik Lkenm SSTezM. 

People  Y.BaU Lartm^ UCUifonU 

FhiUipe  ▼.  Lftmw. Sherifi. STQeoigk 711 

Pioo  7.  Ckifaimbel Cfofemme^ ISCUifotiiia MO 

Pioo  V.  Webster. Swedm 14  OUilonU 647 

Powell  Y.  Powell JAtfofo S7  Georgia 714 


Redmond  T.  Bowlae. Vmiortmdwmdm.  6  Sneed..  ••••••«•  lit 

Reedy.  Sunueb AUadiimtdi, SlTezM.....  ••••  2B 

Reed  ▼.  Wflliame. Seduetlom ISneed. 11} 

ReUev.  Relfe lAen$ 14 AkbeiM 417 

Rhodes  V.  Otie Wateroomnm 18  AlabanuL 4M 

Rome,  Mayor  ete.  oC^  ▼.  Omberg.  .Higfiwa^ 28  OeorgUL 741 

Roundtree  t.  Bruiiley. SttU.  qfUmUalhm.M  Jdah^mM. 471 

Ryaav.  Copee ikTutemcs 11  Raofaudeon's  U.  104 

Ryer  Y.  StockweU .....itesortii. UCUilonU OM 

SandenY.  Tonng. Farrie§. 1  Head 171 

SaYige  Y.  Dooley Martgagm ttOonneetiovl.... 

Simmons  Y.  BrowB  end  wile FrqfUa. 1  Rhode  Uaad. . . 

SimmonsY.  Mnmfofd TagotUkm. 1  Rhode  Uaad. . .    79 

BmithY.  Smith. HuAtmdatidwVk. 12 OtMonum 183 

^^SaIm^S^  ^  ^- 1^-*— ^ «<»-«^ ^ 

SpenoerY.  Hale 5i(iiMei//WMb...lO Vermonk 100 

St  Albans  Bank  Y.  Dilka Pnmdmory  aotei. . .  10  Vermont. 296 

Stanford  Y.  Pmet Ntg,  ImIi  imflwft. .  .27  Georgia. 714 

State  ads.  Allen AmmU 21  Georgia 760 

State  Y.  Bank  of  Smyna. ToBuMim IHooston. 699 

State  ads.  Collins. ifflbfea  yoodi. H  Alabama 426 

State  Y.  DaYidson. EMmet. 10  Vermont. 312 

State  ads.  Dnpree. EMmot llAlahama 422 

State  ads.  Gilliam Wikumm I  Head 161 

State  ads.  Hunter Sola 1  Head 164 

Stewart  Y.  Stokes. ApecMtiont. 11  Alabama 421 

Strong  Y.  Adams BatimanU, 10  Vermont. 

Swift  Y.  Kraemer Mortgage llOalifomia 


IWdlookY.  BooleB ITomeiteKif. 20Tbxaa. 

XafftsY.  lianloYO. AttadmenU. 14  California. 610 

Tkylor  Y.Baldwin Time. 27  Georgia 711 

ThrallY.  Lathrop. BaOmmiL 10 Vermont. 101 

TOlman  Y.  DaYis JtMania. 28  Georgia. 711 

Upton  Y.  Hnbbatd Btmkmpteg llConneotioBt.*..  670 

Vanghan T.  C^Yens €6imimeg 1  Head 10 

Viokery  Y.  Hobba. WUU 21  Texas 


WalkerY.  Bmanon. 2VB9aMle*yiMfe.20TnM. 207 

Walworth  y.  SeaYw Abito 10  VemMml Hi 


CaABS  RgfOHMDi.  19 


IfiktenMB  ▼.  OaaBMAkol  aad  t  a-A,^-— JDV^vaMftl t2^ 

Puramptto  RN«n  K  B.  Oob    («%-"— ^ ^    '■■~"* ""^ 

Wateny.  Moot ilniNidb If  Gbliloraia 661 

WbMtlflyT.  rtrobtw Jflb^— i#iyfc..MOdilowU 02P 

WhiUT.Fulih AypiHf SOTcza& 904 

WhitMj  Y.  Belt«rtliii SktFifi ISCbliloraia 664 

WUtnn  T.  FowlkM JbtentfOM lUmd 184 

WiUiABH  T.  OMh. Jfftetmtui S7  Q«Qigi* 76^ 

WiDiami  T.  Lot* • rmimtnki^ 2Emd 191 

WaiiMu  ▼.  NmI Ondkon^biik lORiehudHm'bEq.    94 

WmdhMomr.'BhMmm Pmdtiu  dmmgm^Al  RfaOwtUfln'iU.  IW 


T.  tel^vbl Cb  iwcy 11  IMifcinlw't  U .  19 


OASES  CITED. 


AMmIt*  Ckidlray •••#«••« ••••••  43$ 

AlibottT.  OobmB M$,4Bi,  076 

AUmUt.  Kimlan.^ 14%  818 

AMt.  Lo¥« 666 

AUa  ▼.  Shields 768 

Ahnham  t.  Oimiiiqii^bafli  • 479 

AbnlMuaT.  Flarton 678 

AoebalT.Levy 810 

AebimMk  t.  ll&ler.«14lk  U7, 148^  149 

Aekworth  T.  Kn^ 141 

Adam  t.  Bciflgi  Lnoa  Oo. » 

AdaotiT*  AjcuHBi. •••••••  •••••• 

AdanvT.  Filer 484 

AdaniB  T.  !FlaiBaaiA««»««*»»  ••••  862 
AduBST.FnenMn  •...180^14%  148 

Adams T.  Hall iaOll41»  149 

Adams  T.  Knowlton 643 

Adams  T.  Mifihael 114»  116 

Adams  T.  Robmsoi.... 624 

Adams  T.  TnirsntoM 602 

Adams  Sz.  Co.  ▼.  DsnsQ 408 

Adamson  t.  Jairis. .  •• 147*  148 

AdlsTT.  Wiss 412 

Agtf  T.  BMrants' Gbyya  Oo 676 

AffDowT.  MoElroj 294 

AflMrt  T*  Albort .  ^ 680 

AlbrechtT.  State 218 

Albfofllil^  In  re 297 

Alien  Y.  Trabee 697 

Aldennaa  T.  Peo^ 649 

Aldziek  T.  Howavd 114 

Aldrichr.  Kinney 664 

Alexander  Y.  WaUsso 196 

Alexander's  WflL 66 

Aleyn  T.  Belbher 188 

AOenT.  Allen Vff, 

Allen  Y.  BenyMll..,.. 

AllenY.  Cole 617 

AUenT.  CnOg 188^  144»  146 

Allen  Y.CrarT 142 

Allen  T.  Dondas 61^  122;  126 

Allen  Y.  Hopkins 480 

Allen  Y.  Shofewell 489 

Allen  Y.  Ti£Gui7 660 

AUenT.  Toong IM,  Til 

Allgiar^InfO 660 

AHwa  Y.  Broekshin 211 

Allison  Y.  Connor ••••*••  146 

AllndY.  Bray 139 

Alston  Y.  DnisBft 466 


T.llaeiay «•«••«  297 

Andeison  Y.  RolMrtk..*..—  mm^  SJO 
Andflsoniv.  Saylon.  .«•*••  ••«•  1417 

AndroY.  State 168 

Andrew  y.  Bonriiny..  ••«••. 110^  171 
Andresr  y.  Braalsy.^*.  «•••  ••••  641 

Andrew  Y«  Srown  ••••«    ••«•«••  196 

Andrews  Y*  AYscy «••••••  s***^**  198 

JLnorows  Y*  uoo* •••«••«••  ••••••  wW 

Andrews  y.  MooteiiMiy  •  •  •  •  •  •  •  686 

AngiarY.Tanntonn9erM<f.Ga  808 

Angus Y. Smith ••••••••••.  768 

Annan  Ya  Honck.  ••••.•»•»••  ••«•«  711 
Annesley  Y.. Palmer.. •••••  •••••    68 

AnnisY.Teofpls..... 778»  774 

Anonymonsjfs,  169,  >11%  486;  77%  789 

AnsleyY.  Baker.  ..«•.  •••• 227 

App  Y.  Briesback 668 

ApperMnT.'BottoA. «•«•••»•  •••64,  67 
Apperson  Y.  CottBsQ...—.«.86%  668 

Archer  Y.  Shea 290 

AregBD  Y.Hart •••••.••••  406 

ArmoterY.  Case 278 

Armstrong  Y.  Clarion  Co.. »•••..  147 
Armstrong  Y.  i}nbeis»**«*  »••••.  148 

Armstrong  y.  Huflshnfclsr......768,  766 

ArmstrongY.  Lear •«••••••«  ••••    66 

Arnold  Y.l)elano ...«.•.•  812 

Arnold  Y.Kina*  •••«.•••••••  .p..*  •  778 

AnmdeU  Y.  Phipps 98 

ABsociatiim  lor  SUttslol  Aged 
Indigent  Females  y.  Eagleson.  646 

Aston  Y.  Geeqge  •••••••—••••••  7^ 

Aston  Y.  HssYon  •••••«  •• 406 

Atcheoon  Y.  Beberteen 90 

Atcheson  Y.  Scott 228 

Atkinson  Y.  Allen 481 

Atkinson  y,  BdssIm  ..•••.»...  .87,  88 
Attonkey^aeneral  y.  Asptnwdl. .  460 
Attorney-General  y.  Bonwena... .  64 
Attomey-Goneral  y.  Dunond. ...     64 

Attorney-General  y.  Forhos 80 

Attorney -General  y.  Hope 64 

Attomey-Genefal  y.  StewBrd.ll4»  115 
Attorney-General  y.  ShsOeld  (Um 

Consimiem' Co.. ..*•  ^IIA 

Attomey-Qensral  ex  xeL  fidl  y. 

Blonni lU 

Attoraay-Genenl^xxeL  Btodsher 

Y.  LsaikHeiia. ~  :itt 


Cabbs  CrnoK 


▼. 

Perkiiis 116 

Atwftter  ▼.  InbAbituiti  ol  Wood- 
bridge 707 

AtwallT.  State 762 

▲nohmuty  ▼.  Haai 149 

A^aditoTT.BdUrd 638^630 

AaffiumUv.  Amas 660 

AQuniArY.  Gororaor  ••••  ••••••  876 

AnBtin T.  Anstm ••••••••  403 

AvstiB  ▼.  Wilton. 119 

Arerill  T.  WiUiAimk 142 

Avory  ▼.  Avery. .  .226^  227^  228^  247, 

622 

ATOiy^.  Halser. 148 

AyerT.  Aahineoa. 14(1^  l^  1^7 

BabbT.  HuriMiL 764 

Baboockr.  BooUi 226^  227 

Baboock  Y.  Trioe 268 

Backman  T.  Wrifl^t 649 

Backoi  Y.  Lebanon i^....  707 

Badkina  y.  Boblnaon 793 

BahnY.Babn 629 

Bailey  Y.  Bailey 66 

Bailey  Y.  BoBiing 148 

Bailey  Y.  Golby 308 


Bailey  y.  liayor  eia  ol  H.  Y. . . . 
Bailey  Y.  P.  W. ftRBi.R.Oo...  707 

BainbridgoY.  State. 174»  176 

Y.Baird. 616 

Y.  MidYale  Steel  Woriu. ..  147 

BakerY.Fehr 407 

Baker  Y.  Haldeman. 177 

Baker  Y.  Joeeph 763^  764^  776 

Baker  Y.  O'Biordan. 660 

Baldwin  Y.  Buford 480 

Baldwin  y.  Mortb. 72 

Ball  Y.  Onllimore. 740 

BallY.  Loomia 142 

BaUY.Bead 367 

Ballard Y.Thmnaa 4 Ammon....  366 

Balme  Y.  Hntton. 141 

Baltimore  y.  Baltimore  ft  0.  R.  R. 

CJo 707,708 

Bank  of  Burlington  y.  Beaeh.846^  347 

Bank  of  Chenanflo  Y.  Hyde 346 

Bank  of  KentocScy  Y.Vanoe.  .436,  437 
Bankof  MiddlebnryY.Bini^iam.  362 
Bank  of  Montpelier  y.  Joyner.  • .  351 

Bank  of  Ohio  Y.  Knoqp. 701 

Bank  of  Oswego  y.  Baboock 463 

Bank  of  Pittabnrgh  y.  Whitehead.  680 

Bank  of  Rutland  Y.  Book 346 

Bank  of  Tenneeeee  y.  Ptattereon..  644, 

667 
Bank  of  the  Metropolia  y.  New 

England  Bank 87 

Bank  of  Utica  y.  MerMrean 304 

Bank  of  Utica  Y.  City  olUtioa . .  708 

BanksY.EYana 698 

Baotirt  AM'n  Y.  Hart 27^273 

BariMTY.  Babel 606 


VAOT 

Barber T.HHtlofdBHdU..^«.  674 

BardY.Tohn 138 

Bardwell  Y.  Perry 195 

Barker  Y.  Braham 143 

Barker  Y.  SaYage • 406 

Bamea  y.  Oalhonn 114,  116 

BameaY.Ghipp 178 

Barnes  Y.  Goler  ft  litdiiigh 464 

Barnes  Y.Gibbs 688 

Barney  Y.  Dewey. 291,  202 

BarrY.Myers • 237 

Barr  Y.  SatohwoQ 788 

Barrere  Y.  Barrere.. . • «.  618 

Barron  Y.  Tart 488 

Barrow  Y.  Jonea •••.••..  252 

Barry  y.  Ransom. 348 

Bartholomew  y.  Peo^ 776 

Bartholomew  Y.  Weet 637 

Bartlett  Y.  Knight 

Barton  Y.  Peck •• 

Baakin's  .^peal 276 

Bason  Y.Holt 699 

Batchelder  Y.  Whitoliar 143 

Bate  Y.  Inoiaa 66 

Bates  Y.  Barber 774 

Bates  Y.  Pilling 143 

Bates  Y.  Radduk. 093 

Battle  Y.  Mack. 277 

Battle  Y.  Mobile 70^,708 

Battle  Square  CSmroh  T.*  Qnnt. .  976 

Batton  Y.  Watson 316 

Baxter  Y.  WiUey 666 

Baylor  Y.  Smithers 769 

Beach  Y.  Ptomsttsr. 406 

BealY.Beck. 648 

BeallY.Beall 627 

Beard  Y.  Bricker 166 

Beard  Y.  Knox 636^643 

Beattie  Y.  Batler 5tf 

Beatty  y.  Mason 69 

Beckett  Y.  SeloYer 126^366^484 

Beebe  Y.  De  Bann 762 

Beeman  Y.  Back 181 

BeeseY.Dyer 639 

Beirne  Y.  iWd 268 

Belknap  Y.  Belknap 114 

BellY.MiUer 141 

Bell  Y.  Morrison.  • 146 

Bell  Y.  Scammon 121,  276 

Bellamy  Y.  Woodson 644 

Bellinger  Y.  Peopb 768 

Belloo  Y.  Rogers 660 

Belton  Y.  Baxter 408 

BeltzhooYer  Y.  Blaokstook. 304 

Bender  y.  Fromberger 291 

Bennett  Y.  Bedford  Bank 673 

Bennett  y.  LoyoU 410 

Bennett  Y.  O'Byme. 766 

BentY.  GraYcs • 294 

Benton*  Jones. ••...... •••...•  673 

berry  y.  Fletcher.  ..137, 140^  144^  146 

BerryY.Kelly 142 

Berry  Y.  NoYys 79 


CA8X8  CiTBIft. 


BanyT.  &  F.  •I0.&&00.....  149 

Bwanyon  t.  BrownMn 59 

Baaser  T.  Hawthflm 646 

Betts  ▼.  Gibbons 148 

BettBT.  Harper..... 754 

BettBT.  Merry 496 

Bereridge  y.  RawBon 139,  142 

Beyer  ▼.  Beyer 629 

KddleT.  Asb 114 

Bigelow  T.  Bigelow 482 

Bigelowy.  Hartford  Bridge  Oo..  114 

Bigelow  T.  Beed 407,406 

Bigelov  ▼.  Topliff 669 

B&ee  ▼.  FarkiiLMQ 168 

BuiB  ▼.  Bflun 631 

BiUiiig  Y.  Pfleber 326 

BnUngB  Y.  BoBadl 294 

BiidY.  Aitken 97 

BirdY.  Gkritat 676 

Bird  Y.  McDaniel 469 

BirreU  Y.  Scbie 604 

Biahop  Y.  my 141»  144 

Biabqp  y.  Mootagna 142 

BJaadaY.  Br^ 664 

BiaaeU  Y.  Cornea 775 

BiaseU  Y.  Edwards 289 

Biasell  Y.  Gold 142 

BiYins  Y.  If  cEbee 144 

BlackY.  Black 626 

Black  Y.  Wbitan 407,658 

Bbckbnm  Y.  Baker 145 

Blackwader  Y.  LoYaleas 464 

BlaenAYaBCoalOowY.McOBlloh  139, 

140 

Bhffg  Y.  Hunter 496 

Blake  Y.  Langdon 712 

Blake  Y.  StodOard 764 

Blanc  Y.  Mnnej 113 

Blanchard  y.  Bbmcbazd 210 

Blann  Y.  Orocheron 144^  145^  146 

BlantoQY.  King 556 

BlantoQY.SoathemFvtiliifaigOo.  880 

BlanfosY.  Feopb 776 

BlinY.  Pierce 524 

BlodgetY.' Jordan 290 

Blodgett  Y.  MoETiU 716 

Blood  Y.  Goodrich 163 

Blood  Y  U^l 528 

BkwdgoodY.  Mobawk  etc  K  K 

CSe 581 

BloesY.  Flymale 146 

BloBBomY.  GfifDn 722 

Bine  Y.  Kibby.102;  301^  762;  77%  775 

BlnittY.  State 773 

Blom  Y.  Bobertson 099 

Blystcne  Y.  Bnrvett 736 

BoardmanY.  DeFcrest 685 

Bock  Y.  Wdgant 763 

Bodley  Y.  FergnscQ 599 

BoeckY.Boeck » 687 

Bcgard  Y.  Gardley • 573 

Boms  Y.  BcMsgss 627 

Bogle ▼.  Kiettnr .^.771,772 


BoliYer  11%.  Oc  T.  VspeowtlCfg. 

Co 471 

Bolton  Y.  Colder 406 

Bonaparte  ft  Camden  it  Amboy 

R.B.CO 577 

Bonnel  Y.  Dunn 142 

Bonnetfc  Y.  Sadler 458,460 

Booker  Y.  State 775 

Boorman  ft  Jobnsca  y.  Jankins. .  292 

Booth  Y.Clark 673 

BoothY.  Hodoon 144 

Booaer  Y.  Ad<Esan 808 

Borden  Y.  Fitch 664 

Boren  Y.  McOehee 184 

BorbmdY.  Walker 575 

BoasY.  litton 406 

Boetick  Y.  Winton 189 

Boston  Y.  BoyUton 

Boston  India  Bnbber  Faelcry  y. 

Hoit 

Bostwick  Y.  Stiles 

BowenY.*  Johnson 66 

Bowen  Y.  Sbnu^ter 754 

Bowen,  In  re,  Will  d 560 

Bowers  Y.  Bowets 622 

Bowie  Y.  Bowie 622;  687,  628 

Bowman  Y.  Hfller 299 

BoydY.Beck 436^437 

B(^Y.  Plrst  Nat  Bank 769 

Boyd  Y.  Watt 149 

BoydY.  Weeks 421 

Brackenridge  y.  Holland 558 

Bradford  Y.  Barclay 763^767 

Bradford  Y.  Harper 427 

Bradford  Y.  Spyker 468 

Bradley  y.  Broaghton 470 

Bradley  Y.  Snyder 099 

BradshawY.  Mayfield 247 

BradyY.BaU 149 

Brfti^i^r*^  ^  nnwumg 139 

Bramwelly.  BramweQ 631 

Bray  Y.  Bray 629 

Bremig  Y.  Meitsler 626 

Brenbam  y.  Story 533 

BrennanY.Haff 639 

Brewer  Y.  Brewer 427 

BrewerY.Wall 217 

Bridge  Y.  Kilbom 458 

Bridges  Y.  PoiceU 447 

Bridges  Y.  Sballcross 380 

BrigY.  Nestor 434 

Bristol  Y.  Chicago  ft  Anrofa  BV  321 

BrockY.  Frank 54^56,57 

BrockY.  Headen 496 

Brodrib  Y.  Brodrib 560 

Bromley  Y.  Holland 696 

Bromley  y.  Miller 60 

Bronson  y.  FitBhn|di 146 

Brooks  Y.  Ashbom 138^  139,  144 

Brooks  Y.  Harrison 643 

Brooks  Y.  Hart. ..  .401^  406^  406,  407. 

406;  409 
BrookYi]leftG.T.Co.T.MoOw^  721 
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Cases  Citsdi 


rAOB 

BroihsrtaRT.JBMiMrlon 630 

fiKonghton  r.  Bndky 475.  481 

Brown  Y.  Baat^ S84 

Brown  T.  Budey 196 

Brown  ▼.  Brown.  ..421,  484^  489,  628, 

630 

Brown  T.  Boxma • 146 

Brown  T.  Chadbonms 443^786 

Brown  T.  CockereU 471 

Brown  ▼.  Hnmmel . . .  •  • 707 

Brown  V.  Marsh 148,  146 

Brown  y.  Mnd^ett 826 

Brown  Y.  Perkins 140 

Browny.  Scofield 442 

Brown  y.  Taylor 291 

Browny.  iT^^r 255 

Browne  y.  Carr. 297 

Brown  etc.  y.  State  of  Maryland.  871 

Browning  y.  Estes 210 

Browning  y.  Hanf ord 733 

Brown  &  Sons  y.  Sanl 571 

Brnhl  y.  Parker 144 

Bryony.  Hnnt 181,  182,  722 

Bryan  y.  Landon 148 

Bryan  y.Mooro 646 

Bryan  y.  Bamirei ^,  649 

Bryan  y.  Wolton 767 

Bryan  y.  Wilson 483 

Bnchan  y.  Sumner 195 

Buchanan's  Estate,  Matter  of  . . .  536 

Buck  y.  Kent 106 

Buck  y.  Swaaey 575 

Buckey  y.  Snouffer 615 

Buddy.  Brooke 59,  65 

Buddington  y.  Shearer 149 

Bufford  y.  Holliman 736 

BnUardy.  Lambert  ....778;  774,  775 

BuUitt  y.  Taylor 178,  179 

Bullock  y.  Boyd 646 

Bullock  y.  Hubbard 610 

Bunnell  y.  Butler 775 

Bunting  y.  Ricks 711,  712 

Buroh  y.  Spencer 167,  170 

Burdict  y.  Murray 306 

Bnrford  y.  Rosenfield 218 

Burke  y.  Wells,  Faigo^  ft  Go  . . .  639 

Burkhalter  y .  Edwards 763,  776 

Burleson  y.  Burleson 235 

Bumap  y.  Marsh 142 

Bumby  y.  BoUeti .  .67, 168^  169,  170, 

171,  17%  174 

Burnett  y.  Meadows 484 

Burley  y.  Duke 866^861,480 

Bums  y.  Hamilton 134 

Burns  y.  Taylor 427 

Burns  y.  Van  Loan 126 

Burpee  y.  Bunn 610 

Burnapy.  Cook.. 605 

Burry.  Mueller 617 

Burry.  Spenoer 681,682 

BBrriU  y.  Smith 299 

▼.  lifls 548 

MIJ 


Bushy.  GooMr 
Bush  y.  Foots . 
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BowEN  V.  Johnson. 

[6  Bhodb  Ulaicd,  112.] 

Vmm^sm  or  Will  or  Aaothxb  Stats  ib  only  Pbima  Faoib  "BimmBim 
fa  m  y  AUDiTT,  upon  an  application  to  a  probate  court  in  Bhoda  laland 
to  allow  a  copy  thereof  to  be  filed  and  recorded  in  the  latter  state. 

fiicxioN  1  ov  Abticlb  4  OF  CoNflfTmrnoir  of  Unitsd  Statu  dou  not 
BzTKNi>  Ofkration  OF  Dbobbb  OF  Pbobatx  Coubt  admitting  a  will 
to  probate  to  thinga  which  were,  at  the  time  of  the  testator's  death, 
wtthoat  the  territory  of  the  state  whose  court  has  taken  the  probate. 

Fbobats  Covbt  has  Powxb  to  Rxfoks  Pbobatb  of  FoBMiB  Will  upon 
a  mere  application  to  it  to  pro^e,  or  to  allow  to  be  filed  and  recorded,  a 
later  will  of  the  same  testator,  as  incidental  thereto,  and  it  is  not  neoes* 
sary  to  institate  a  preliminary  and  separate  proceeding  for  the  purpose 
of  snoh  revocation  before  applying  for  the  probate  of  such  later  wilL 

Appeal  from  s  decree  of  the  court  of  probate  of  the  town  of 
Warren,  refusing  to  allow  a  paper,  purporting  to  be  an  exem- 
plified copy  of  the  will  of  William  Bowen,  to  be  filed  and 
recorded  as  and  for  the  last  will  and  testament  of  said  testator. 
It  appeared  on  the  trial  that  said  William  Bowen,  deceased, 
kft  two  wills.  The  earlier  of  said  wills  was  admitted  to  pro- 
tMite  on  the  sixth  day  of  May,  1854,  by  said  probate  court  of 
Warren.  The  later  will  was  admitted  to  probate  on  the  nine- 
teenth day  of  May,  1854,  by  the  surrogate  of  Cajruga  county. 
New  York.  A  duly  authenticated  copy  of  said  later  will  and 
of  the  surrogate's  decree,  admitting  it  to  probate,  was  presented 
to  the  court,  and  claimed  to  be  conclusive  proof  of  its  validity 
by  force  of  article  4,  section  1,  of  the  constitution  of  the  United 
States.  To  bring  the  questions  involved  in  the  case  before  the 
ftill  court  upon  a  motion  for  a  new  trial,  the  presiding  judge 
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ruled  pro  forma  that  the  New  York  decree  was  not  concloBive 
of  the  validity  of  the  later  will,  and  that  direct  proceedings 
mufit  first  be  instituted  to  reyoke  the  probate  of  the  earlier  will 
and  the  letters  granted  by  the  probate  court  of  Warren.  The 
jury  found  a  yerdict  in  accordance  with  these  rulings,  and  the 
appellant  moyed  for  a  new  trial  upon  the  ground  of  misdirection. 

Bradley  and  James  R.  CoXj  for  the  motion. 
.8.  W,  Oreene^  contra. 

By  Court,  Ames,  C.  J.  This  cause  comes  befora  us,  upon  a 
motion  for  a  new  trial,  for  the  decision  of  two  questions  which 
are  raised  by  it:  1.  Whether,  as  a  matter  of  practice,  a  subse- 
quent will,  made  and  admitted  to  probate  in  another  state,  can 
be  allowed  to  be  filed  and  recorded  here,  without  first  revoking 
the  probate  of  a  prior  will  of  the  same  testator,  made  by  a  court 
of  probate  in  this  state;  and  2.  Admitting  that  this  may  be 
^ne,  whether  the  probate  of  the  later  will  in  another  state, 
though  taken  subsequently  to  the  domestic  probate  of  the  prior 
will  of  the  same  testator,  is  conclusive  evidence  of  the  validity 
of  such  later  will,  by  force  of  article  4,  section  1,  of  the  consti- 
tution of  the  United  States.  The  appellant  contends  that  both 
these  questions  should  be  deoided  in  the  affirmative,  notwith- 
standing the  apparent  inconsistency  of  holding  that  a  domestic 
decree  of  probate,  unrevoked  and  unappealad  from,  is  of  no 
force  to  hinder  a  judicial  act  in  derogation  of  it,  whilst  a  for- 
eign decree  of  probate  is  conclusive,  and  its  merits  cannot  be 
inquired  into  for  the  purpose  of  ascertaining  whether  a  foreign 
will  shall  be  filed  and  recorded  here,  so  that  it  may  operate 
upon  real  and  personal  estate  within  the  jurisdiction  of  this 
state  at  the  time  of  the  death  of  the  testator. 

We  propose  to  consider  first  the  second  of  the  above  ques- 
tions,  as  first  in  order  of  importance. 

It  is  certain  that  our  statute  concerning  the  probate  of  wills, 
R.  8.,  c.  155,  sees.  5-10,  does  not  proceed  upon  the  supposition 
that  a  foreign  probate,  or  the  probate  of  a  will  in  another  state, 
which  are  placed  by  it  upon  the  same  footing,  are  conclosiva 
as  to  the  validity  of  the  will  here,  as  a  will  either  of  real  or 
personal  estate;  but,  on  the  contrary,  supposes  that  neither  is 
of  any  force  to  operate  upon  property  here,  except  so  far  ai 
the  statute  accords  it  to  them.  In  this  respect  our  legislature 
pursues  the  course  of  legislation  common,  we  believe,  to  nearly 
all  the  states,  of  making  the  extraterritorial  probate  prima  facie 
evidoice  only  of  the  due  execution  of  the  extraterritorial  will. 
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when  proper  proceedingB  are  mstitated  here  for  its  allowanoe 
and  record;  leaving  it  for  those  who,  upon  the  notice  issued, 
appeared  to  object  to  the  will,  to  show  cause,  if  any  they  have, 
against  the  filing  and  recording  of  the  same. 

We  haye  already  had  occasion  to  consider  in  the  case  of 
Olney  v.  Angell^  5  R.  I.  198,  a  case  argued  since  but  decided 
before  the  case  at  bar,  the  nature  and  efiect  of  the  probate  of 
a  will  in  a  foreign  court  or  in  the  court  of  another  state,  when 
the  will  is  introduced  here  as  evidence  of  title  to  things  within 
this  state  at  the  death  of  the  testator;  and  see  no  reason  to 
change  our  conclusion  in  that  case,  in  application  to  a  direct 
proceeding  like  this  to  give  sanction  and  operation  here  to  a 
will  BO  proved,  except  so  fEur  as  the  statute  authorizing  the  pro- 
ceeding may  require.    The  probate  of  a  will  is  unlike  a  judg- 
ment  between  parties  subject  to  the  jurisdiction  of  the  court 
rendering  it,  in  this:  that  being  but  a  decree  in  rem^  usually 
passed  upon  constructive  notice  only,  it  is  confined  in  its  opera- 
tion to  things  within  the  state  setting  up  the  court  which  takes 
the  probate.    It  has  been  so  treated,  as  we  have  seen,  in  the 
country  from  which  we  derive  our  jurisprudence,  and  in  gen- 
eral, at  least,  by  the  courts  and  legislatures  of  our  own.    "  Full 
&ith  and  credit"  is  given  to  it  abroad,  when  the  same  faith 
and  credit  is  given  to  it  which  it  has  at  home;  and  that  is, 
that  it  is  to  be  conclusive  evidence  of  the  validity  of  the  will, 
as  affording  title  to  things  within  the  jurisdictional  limits  of 
the  court  at  the  death  of  the  testator,  whether  such  title  comes 
in  contest  within  or  without  those  limits;  but,  dejure^  no  evi- 
dence whatever  of  title  to  things  not  then  within  those  limits. 
The  clause  of  the  constitution  of  the  United  States  referred  to 
was  not  designed  to  extend  the  jurisdiction  of  local  courts,  or 
to  extend  beyond  its  just  limits  the  operation  of  a  local  de- 
cree.   But  to  provide  a  mode  of  authenticating  evidence  of 
the  record  of  a  judicial  proceeding  had  in  one  state,  so  that 
the  proper  general  result  of  it  might  be  conveniently  attained 
in  every  other  state,  against  persons  and  things  justly  within 
the  range  of  the  proceeding.    Notwithstanding  this  clause,  a 
judgment  in  a  suit  between  parties  is,  as  such,  void  out  of  the 
state,  as  to  parties  not  personally  served,  and  not  appearing  to 
defend  witMn  the  state  whose  court  renders  the  judgment; 
although  if  the  suit  be  commenced  by  attachment  of  things 
within  the  state,  it  is,  without  such  service  or  appearance, 
good  as  a  judgment  in  rem  against  those  things,  to  condemn 
ihem  to  satisfy  the  judgment.    As  little  does  this  constitu- 
tional provision  extend  the  jurisdiction  of  a  municipal  court 
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of  probate  to  things  beyond  the  limits  of  the  state  which  sets 
it  up,  and  is  quite  satisfied,  in  our  judgment,  ^'with  leaving 
the  probate  of  a  will  where  it  finds  it,  a  decree  local  in  its 
nature  and  operation:"  Olney  y.  AngeUj  5  R.  1. 198. 

Upon  this  ground,  therefore,  we  cannot  grant  a  new  trial  of 
this  appeal. 

With  regard  to  the  question  of  practice,  the  pro  forma  ruling 
of  which  adversely  to  the  appellant  afibrds  the  other  ground  of 
hia  motion  for  a  new  trial,  we  feel  at  liberty,  in  the  absence  of 
any  authority  binding  upon  us,  to  decide  it  in  the  mode  which, 
considering  our  circumstances,  will  the  most  directly  lead  to 
just  results  with  the  least  inconvenience  to  parties  litigant 
Our  statutes  nowhere  recognize  in  express  terms  the  power  of 
our  courts  of  probate  to  revoke  a  probate  once  granted  by  them; 
leaving  that  just  and  necessary  power  to  be  implied  from  their 
general  power  to  ''  take  the  probate  of  wills,  and  grant  admin- 
istration on  the  estates  of  deceased  persons:"  R.  S.,  c.  161, 
sees.  8,  4.  No  one  can  suppose,  however,  that  such  power  oif 
revocation  does  not  exist  in  them;  else  if  probate  of  a  will  be 
granted,  and  the  time  of  appeal  be  passed,  inasmuch  as  their 
jurisdiction  is  exclusive,  there  would  be  no  mode  in  which  a 
later  will  of  the  testator,  subsequently  found,  could  be  proved, 
without  the  inconvenience  of  having  out,  at  the  same  time,  con- 
flicting authorities  issuing  from  the  same  source,  and  with 
regard  to  the  settlement  of  the  same  estate.  Now,  it  would 
seem  to  be  quite  congruous  with  the  statute  mode  of  conferring 
this  power  of  revoking  the  old  probate,  to  wit,  as  incidental  to 
the  power  of  taking  probate  of  the  later  will  when  discovered, 
for  the  court  to  exercise  this  power  of  revocation,  as  incidental 
to  the  new  grant  of  probate,  rather  than  to  make  it  necessarily 
the  subject  of  preliminary  and  separate  action.  Such  a  prac- 
tice would  save  the  delay  and  expense  of  double  proceedings, 
and  enable  the  court  to  revoke  or  modify  the  old  probate,  as  the 
old  will  utterly  conflicted,  or  was  capable  of  partially  standing 
with  the  new  one.  Notice  of  the  petition  for  the  probate,  or  for 
filing  and  recording  of  the  new  will,  must  necessarily  be  given 
to  the  parties  interested  under  the  old  one;  and  the  prayer  of 
such  a  petition  incidentally  involves  the  revocation  of  the  pro- 
bate of  the  will  of  prior  date,  so  far  as  such  will  conflicts  with 
the  provisions  of  the  will  of  later  date.  We  can  perceive  no 
danger  of  confusion  or  injustice  in  allowing  this  double  but 
dependent  duty  to  be  performed  by  the  court  upon  a  mere 
petition  for  the  probate  of  the  later  will;  and  its  simplicity  and 
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directness  commend  it,  as  a  matter  of  practice,  in  other  respects, 
to  our  favDr. 

Without  doubt,  the  probate  of  the  first  will  must  stand  as 
conclusive  upon  courts  of  common  law  and  chancery,  until 
revoked  by  proper  proceedings  in  tho  appropriate  court,  at 
decided  in  AjinesUy  v.  Palmer ^  9  Mod.  bl;  and  in  Allen  v.  Dun^ 
das,  3  T.  R.  125, 129;  Prosser  v.  Wagner,  38  Eng.  L.  4  Eq.  201, 
205;  and  the  practice  in  the  English  ecclesiastical  courts  prob* 
ably  is  not,  in  general,  to  grant  probate  of  the  later  will  until 
service  of  a  citation,  calling  upon  the  executor  of  the  prior  will 
to  bring  it  in  for  revocation.  Yet  this  rule  of  practice  is  amena« 
ble  to  circumstances;  and  in  the  late  case  of  Wilkinson  v.  Rob^ 
inson,  14  Jur.  72,  probate  of  the  later  will  was  taken  by  the 
prerogative  court,  notwithstanding  a  decree  ordering  the  ex« 
ecutrix  of  the  fonner  one  to  bring  it  in,  in  order  that  the  pro- 
bate of  it  might  be  revoked,  and  that  probate  of  the  second 
will  might  be  granted,  could  not  be  served  upon  her — she  re- 
siding in  France,  and  avoiding  service  of  the  decree.  The 
cases  of  Campbell  v.  Logan,  2  Bradf  90,  and  of  Schultz  v. 
Schultz,  10  Gratt.  858  [60  Am.  Dec.  835],  cited  by  the  appel- 
lant, are  not  only  in  point  as  to  the  exercise  by  courts  of  pro- 
bate of  the  power  of  revoking  the  probate  of  a  former  will,  as 
incidental  to  taking  probate  of  a  later  one  of  the  same  testa- 
tor, under  legislation  similar  to  our  own,  but,  as  we  understand 
them,  to  do  this  upon  a  mere  application  to  prove  the  later 
will.  Without  deciding,  therefore,  that  such  power  of  revoca- 
tion may  not  be  exercised  upon  a  direct  application  to  the 
court  for  that  purpose,  we  have  come  to  the  conclusion  that  it 
may  be  exercised  upon  a  mere  application  to  take  probate  of, 
or  to  allow  to  be  filed  and  recorded  a  copy  of,  the  later  will,  as 
incidental  thereto;  and  that  upon  the  groimd  of  misdirection 
in  this  particular,  a  new  trial  must  be  granted  to  the  appel- 
lant in  this  cause.  

Effect  of  Wnx  ADXirrED  to  Pbobatk  in  Anothxb  State.— The  ques- 
tion  of  the  conclasiyeness  of  orders  and  deorees  of  probate  courts  admitting 
wills  to  probate  is  discussed  in  the  note  to  ScIiuUz  ▼.  Sc/iultz,  GO  Am.  Dec. 
353  et  seq.  The  judgment  of  a  probate  court  admitting  a  will  to  probate  is 
f^nerally  regarded  as  in  the  nature  of  a  judgment  in  rem,  conclusive  upon  all 
the  world.  Said  Shaw,  C.  J.,  in  delivering  the  opinion  of  the  court  in  Crip- 
fen  V.  Dexter,  13  Gray,  330,  332:  "The  judgment  of  a  probate  court,  allow- 
lag  proof  of  a  will  and  admitting  it  to  probate,  is  to  some  extent  like  a  pro- 
eee£ng  in  rem,  binding  upon  the  rights  of  aU  persons  interested  in  the 
property  to  be  administered,  though  they  are  not  named  as  parties.  In  this 
respect,  therefore,  the  fmal  judgment  of  a  court  having  jurisdiction  of  the 

subject-matter  may  be  rightly  held  to  be  conclusive As  to  all  those 

facts  which  are  necessary  to  the  establishment  of  a  will,  in  whichever  form 
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the  cue  is  entertained,  and  as  to  the  regularity  of  the  prooeedinga  and  their 
;xmf  ormity  to  the  law  of  the  state  or  oonntry  where  they  are  had,  the  judg- 
ment itsdf  must  be  held  conclnsiye;  it  is  required  by  the  role  of  the  oonsti* 
tation  of  the  United  States,  which  requires  that  the  acts  and  judicial  prooeed- 
ings  in  one  state  shall  be  respected  in  the  courts  and  tribunals  of  others;  and 
by  the  rule  of  the  common  law,  giving  effect  to  judgments  of  other  states, 
where  they  have  a  peculiar  jurisdiction  in  case  of  proceedings  in  rem,  and 
have  custody  of  the  subject-matter."  The  difficulties  that  would  necessarily^ 
•rise  from  the  adoption  of  any  other  rule  were  forcibly  stated  by  Mr.  Justice 
Story  in  the  case  of  Tompkins  v.  TampkhUf  1  Story,  652.  ''^e  reason  is, 
that  it  being  the  sentence  or  decree  of  a  court  of  competent  jurisdiction, 
directly  upon  the  very  subject-matter  in  controversy,  to  which  all  persons 
who  have  any  interest  are,  or  may  make  themselves,  parties,  for  the  purpose 
of  contesting  the  validity  of  the  will,  it  necessarily  follows  that  it  is  conclu- 
sive between  those  parties.  For  otherwise,  there  might  be  conflicting  sen- 
tences or  adjudications  upon  the  same  subject-matter  between  the  saoie 
parties;  and  thus  the  subject-matter  be  delivered  over  to  interminable  doubts; 
«nd  the  general  rules  of  law,  as  to  the  effect  of  re»  judicaia,  be  completely 
<iverthrown.  In  short,  such  sentences  are  treated  as  of  the  like  nature  as 
sentences  or  proceedings  m  remj  necessarily  conclusive  upon  the  matter  in 
controversy  for  the  common  safety  and  repose  of  mankind."  And  by  Lord 
Chancellor  Westbury  in  BnofUn  v.  Wylie,  10  H.  L.  Gas.  15.  <<The  utmost 
confusion  must  arise  if,  when  a  testator  dies  domiciled  in  one  country,  the 
•courts  of  every  other  country  in  which  he  has  personal  property  dionld 
assume  the  right,  first  of  declaring  who  is  the  personal  representative,  and 
next  of  interpreting  the  will  and  distributing  the  personal  estate  situate  within 

its  jurisdiction  according  to  that  interpretation It  is  unnecessary  to 

dwell  on  the  evils  which  would  result  from  this  conflict  of  jurisdictions.  It 
was  to  prevent  them  that  the  law  of  the  domicile  was  introduced  and  adopted 
by  civilized  nations." 

But  although  the  judgment  of  a  court  of  probate  proving  a  will  is  oondii- 
sive  upon  all  other  courts  elsewhere  until  reversed,  the  authority  of  the  ex- 
ecutor appointed  by  that  court  is  confined  to  the  jurisdiction  of  the  court  by 
which  he  is  appointed.  An  ancillary  probate,  therefore,  becomes  necessary 
in  order  to  give  effect  to  a  foreign  probate,  when  it  is  required  to  have  it 
operate  beyond  the  jurisdiction  of  the  domicile  of  the  testator.  Whenever 
this  ancillary  probate  is  sought,  if  the  probate  in  the  testator's  domicile  was 
granted  by  a  court  of  competent  jurisdiction  and  is  properly  authenticated, 
the  ancillary  probate  is  generally  allowed  as  a  matter  of  course,  and  without 
inquiry  into  the  validity  of  the  will  or  the  sufficiency  of  the  proofs  upon 
which  the  court  granting  the  original  probate  acted.  This  doctrine  is  firmly 
established  in  England  and  in  a  majority  of  the  courts  in  the  United  i states, 
as  well  as  by  the  supreme  court  of  the  United  States:  WTiicker  v.  Fume,  7 
H.  L.  Gas.  124;  In  the  Goods  qf  Gosnahan,  L.  XL  1  P.  &  D.  183;  S.  G.,  35  L. 
J.  P.  76;  MiOer  v.  James,  L.  R.  3  P.  &  D.  4;  Brock  v.  Franle,  51  Ala.  89; 
Goodman  v.  Winter,  64  Id.  410;  Apperson  v.  Bolton,  29  Ark.  418;  SL  James*i 
Church  V.  Walker,  1  DeL  Gh.  284;  Shephard  v.  Carriel,  19  BL  313;  Gardner 
T.  Ladue,  47  Id.  211;  Nemnan  v.  Willets,  52  Id.  98;  Hams  v.  Harris,  61 
Ind.  117;  Sucoesaon  qf  Hall,  28  La.  Ann.  57;  DubUn  v.  Chadboum,  16  Mass. 
433;  Parker  v.  Parker,  11  Gush.  519;  Crippen  v.  Dexter,  13  Gray,  330;  Lofj/'i 
WUl,  1  Tuck.  20;  Bussell  v.  HarU,  87  N.  Y.  19;  Carpenter  v.  Denoon,  28 
Ohio  St.  379;  WiUkms  v.  Saunders,  4  Goldw.  60;  H(me  v.  Home,  16  Tex. 
698;  liarkwdl  v.   Thame,  28  Wis.  548;  Hayes  v.  LienhOxn,  48  Id.  609; 
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Oamea  ▼.  Hem  Orleana,  6  WalL  642.  Sir  J.  Haimmi,  in  ddiTering  tlw  opia- 
ioam  MiOer r.  Jame$,  L.  B^  3  P.  AD.  4^nid:  "It is  ilie  establiahed prao- 
tioe  that»  where  a  will  has  been  praf7edinaforeignoo>iirt»  adnlyaatheniioaied 
copy  will  be  admitted  to  probate  in  this  ooontry,  without  farther  eridenoe 
of  ^e  validity  of  the  will,  ai  it  is  preanmed  that  the  foreign  court  has  been 
ntisfied  on  that  point.  .  •  •  .  The  court  here  is  not  entitled  to  take  npon 
iteelf  to  determine  whether  the  court  of  the  place  of  <1n(inim1^  has  adopted 
•officient  meens  to  inrwtigate  the  Tilidity  of  wiUe  to  which  it  has  given  tti 

So  BrickeDy  O.  J.,  in  delivering  the  opinion  of  the  court  in  Chodnum  v. 
IRn/er,  6i  Ala.  426^  Mid:  "In  the  abeance  of  atatntoiy  provisiooflt  the  aen- 
tenoe  of  probate  in  the  proper  tribunal  of  the  domicile  of  the  teatator  is  ccn- 
dnsive  everywhere  of  the  capacity  of  the  teatator,  and  of  the  due  exeoatum 
and  validity  of  a  will  of  persooal  property.  Ko  other  tribonal,  foreign  or 
domeatioy  will  indnlge  an  inquiry  behind  or  beyond  it.  When  the  probate  ia 
to  operate  in  another  jnriadiction,  ancillary  probate  may  be  neoeaaary;  bat 
the  only  inquiry  then  made  ia  aa  to  the  validity  and  due  aothenticaticn  of 
the  original  probate.  Ascertaining  that  to  have  been  granted  by  a  coort  d 
competent  juriadiction,  and  to  be  properly  antfaanticated,  aacQlaiy  probate 
18  a  matter  of  right." 

And  Mr.  Juatioe  Davis,  in  deliveEing  the  opinion  of  the  coort  in  Oalite$  v. 
New  OH^ons,  6  WalL  703,  aaid:  "When  awill  ia  duly  probated  by  a  atate 
court  of  competent  juriadiction,  that  probate  ia  ccoclnsive  of  the  validity 
and  ccntenta  of  the  will  in  thia  court. " 

And  BrickeU,  J.,  delivering  the  opinion  of  the  coort  in  Brock  v.  Framif  61 
Ala.  89,  referring  to  a  decree  admitting  a  will  to  probate^  aaid:  "^e  decree 
Ib  not  only  evidence,  but  it  ia  conclusive  and  fixud.  No  other  tribunal  wiU 
re-examine  or  permit  to  be  drawn  in  litigation  the  validity  or  invalidity  of 
the  wilL**  It  will  be  aeen  from  an  eTamiuation  of  the  caaea  above  cited,  and 
from  the  extracts  quoted  therefrom,  that  the  courts  in  the  principal  caae,  and 
also  in  the  case  of  Olnep  v.  AngeUf  poii,  p.  62,  referred  to  in  the  principal 
case,  gives  to  the  decree  of  a  court  of  probate  of  another  state  proving  a  will 
a  more  limited  effect  and  operation  than  is  accorded  to  it  by  the  majority  of 
the  Rngliah  and  American  courta.  And  the  American  caaea  show  that  the 
coorta  of  this  country  have  been  inclined  to  give  a  much  more  liberal  and 
extended  effect  to  section  1  of  article  4  of  the  constitution  of  the  United 
States,  so  far  aa  it  affecta  such  decrees  of  probate  courts,  than  does  the  court 
in  the  principal  caae,  and  in  the  case  of  Olney  v.  Angeli,  eupra.  Said  BrickeU, 
J.,  delivering  the  opinion  of  the  court  in  Brock  v.  Franks  61  Ala.  90:  "When 
the  win  and  probate  is  presented  for  probate  here,  the  only  inquiries  th« 
coort  of  this  atate  can  make  are,  whether  the  foreign  probata  was  granted  by 
a  court  having  jurisdiction,  and  whether  the  will  and  probate  is  properly 
authenticated.  Ascertaining  these  facts,  the  duty  of  the  court  then  become* 
ministerial,  not  judicial,  and  that  duty  is  the  record  of  the  will  and  pro- 
bate. The  law  intervenes  and  attaches  to  the  probate  not  only  the  faith  and 
credit  it  commanded  within  the  jurisdiction  pronouncing  the  sentence,  but 
the  value  and  dignity  of  a  domestio  decree  of  probate."  In  the  case  of  Mel' 
wim  V.  LifOMf  10  Smed.  ft  M.  78^  it  was  decided  that  a  copy  of  a  will  which 
hm  been  duly  probated  in  any  atate  in  the  Union  ia  admissible  in  evidence  in 
Miwfaaippi,  iHian  certified  according  to  the  act  of  congress  of  May  26,  1790^ 
pMnrihing  tbe  mode  in  which  public  acts,  records,  and  judicial  proceed* 
lofiia  eMh  ateta  ahaU  be  authenticated,  so  aa  to  take  effect  in  eveiy  othaff 
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WhXBB   TnTAT0B  WAS  NOT   DOMIOHJED  IN   F3BIIQN   StATB  AT  TdB  OF 

HD  Dkatb,  an  aathentioated  copy  of  his  will  and  tbe  probate  tlmoof  in  that 
itate  cannot  be  admitted  to  probate  in  the  state  in  which  he  was  domiciled 
at  the  time  of  hie  death.  In  each  a  caae,  the  court  rendering  the  decree  ad- 
mitting the  will  to  probate  had  no  jorisdiotion  of  the  sabjeci-matter;  and  a» 
the  court  had  no  power  to  make  the  record,  the  courts  of  the  state  where  the 
testator  had  his  domicile  at  the  time  of  his  death  are  not  bound  to  reoeiTe  the 
anthenticated  copy  of  such  record:  Sturdivant  t.  NeUlf  27  Miss.  167;  M€rH§ 
▼.  JlarrU,  Id.  847;  BaU  ▼.  Inasa,  69  Id.  613;  Stark  ▼.  Parber,  66  N.  U.  481; 
Akxandef'B  Will,  1  Tuck.  114;  Whieber  y.  Hume,  7  H.  L.  Gas.  124.  In  a  case 
of  that  kind,  it  seems  the  original  will  itself  must  be  produced  in  the  court  of 
the  state  where  the  testator's  actual  domicile  was  at  the  time  of  his  death: 
A  lexander^B  Will,  1  Tuck.  114.  A  grant  of  probate  of  a  will  in  another  juris- 
diction is  not  oondusiye  evidence  of  the  domicile  of  the  teststor  at  the  time 
of  his  death:  Whicker  v.  Hume,  7  H.  L.  Gas.  124.  In  SturdnmU  ▼.  NeUi,  27 
Miss.  157,  it  was  held  that  the  Mississippi  statute  in  relatiou  to  the  admission 
to  probate  within  that  state  of  authenticated  copies  of  wills  proved  according 
to  the  laws  of  the  United  States  or  territories,  or  of  foreign  countries,  is  not 
applicable  to  wills  made  by  citicens  domiciled  in  Mississippi,  but  only  to  wills 
made  according  to  the  laws  of  some  other  state  or  country  by  persons  domi- 
ciled therein  at  the  time  of  their  death. 

Ck)N0LU8iysKE8S  OT  Pbobate  AS  TO  Rbaltt. — ^But  while,  as  we  hare  shown, 
the  decree  of  the  court  of  the  testator's  domicile  admitting  the  will  to  probate 
is  generaUy  conclusive  as  to  his  personalty,  wherever  situated,  it  is  not  so, 
generally,  as  to  the  realty:  See  note  to  SchuUt  v.  Scbultz,  60  Am,  Deo.  360^ 
where  this  subject  is  discussed.  In  the  absence  of  statutory  provisions  on  the 
gubject,  the  probate  of  a  will  does  not  sffect  the  question  of  the  application 
of  the  will  to  real  estate,  unless  the  will  was  executed  and  recorded  according 
to  the  requirements  of  the  law  of  the  place  where  the  real  eetate  is  situated: 
Freeman  on  Judgments,  sec.  608;  Wharton's  ConfL  L.,  sec.  646;  Story's  Confl. 
L.,  sec.  474.  In  several  of  the  states,  however,  decrees  of  probate  are  as  con- 
clusive as  to  real  estate  as  they  are  as  to  personalty.  And  the  tendency  of 
recent  legislation  is  to  do  awav  with  all  distinctions  between  wills  of  person* 
alty  and  wills  of  real  estate. 

Statutory  Provisioks  as  to  Emser  or  Wills  Pbobatid  in  Other 

States. — The  effect  to  be  given  to  a  will  admitted  to  probate  in  another  state 
id  regulated  almost  entirely  by  statute  in  the  several  states.  There  is  one  re- 
spect in  which  nearly  all  the  statutes  agree,  and  that  is,  that  when  a  duly 
authenticated  copy  of  a  will  and  of  the  probate  thereof  in  another  state  or 
country  is  once  admitted  to  probate  or  to  record  in  the  court  of  the  state 
where  it  is  produced,  it  has  the  same  force  and  effect  given  to  it  there  that  it 
would  have  if  it  had  been  originally  admitted  to  probate  in  that  state.  We 
give  below  the  provisions  of  the  statutes  of  the  several  states  bearing  upon 
the  question  under  consideration. 

AUthavna. — In  Alabama,  when  an  authenticated  copy  of  the  will  and  of  the 
probate  thereof  is  presented,  no  contestation  of  the  validity  of  the  will  is 
now  allowed,  but  the  will  so  authenticated  must  be  admitted  to  probate  and 
record:  Ward  v.  OaUs^  43  Ala.  515;  Brock  v.  Frank,  61  Id.  85;  Qoodmam 
V.  Wilder,  64  Id.  410.  Tlie  rule  in  this  respect  was  changed  by  the  legis- 
lature subsequent  to  the  decision  in  the  case  of  Vamer  v.  BevU,  17  Id.  286^ 
where  it  was  held  that  when  a  duly  authenticated  copy  of  a  will  and  pro- 
bate thereof  lq  another  state  was  offered  for  probate  and  record  in  Al^ 
bama,  the  probate  thereof  ii:i(;ht  be  contested  on  the  same  grounds  as  thai 
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of  a  will  origiiially  offered  for  probsto  in  Alahaaw^    In  this  etiie  a  wiU  ii 
equaUy  conclnaive  ai  to  real  and  penooal  estate:  Brodt  T.  i'Vaiil;  51  U.  86. 

A  rJxuuas,  — In  this  state  a  w?ll  ezecnted  and  admitted  to  probate  in  another 
state  isy  after  it  has  been  adsdtted  to  probate  and  recorded  in  Arkansas,  as 
effectual  to  pass  real  estate  situated  in  Arfranwaw  as  if  it  had  been  originally 
made  and  admitted  to  probato  there:  Apperion  ▼.  BoUon^  29  Ark.  418. 

CaU/amicu — In  this  state,  when  a  eopy  of  the  will  and  the  probate  thereof 
duly  authenticated  is  produced  by  the  executor  or  by  any  person  interested 
in  the  will,  with  a  petition  for  letters,  the  court  must  appoint  a  time  for  the 
hearing,  of  which  notice  must  be  given  the  same  as  for  an  original  petitioa 
for  the  probate  of  a  wilL  "  I^  on  the  hearing,  it  appears  upon  the  face  of 
the  reconl  that  the  will  has  been  proved,  allowed,  and  admitted  to  probate 
in  any  other  of  the  United  States,  or  in  any  fcweign  country,  and  that  it  was 
executed  according  to  the  law  of  the  place  in  which  the  same  was  made,  or 
in  which  the  testator  was  at  the  time  domiciled,  or  in  conformity  with  the 
laws  of  this  state,  it  must  be  admitted  to  probate,  and  have  the  same  foroe 
and  effect  as  a  will  first  admitted  to  probate  in  this  state:  '*  CaL  Code  Civ. 
Proc.,  sec.  1324.  The  law  of  Dakota  territory  is  the  same  as  that  of  Califor- 
nia in  this  respect:  Dak.  Prob.  Code.,  sees.  28-30. 

Colorado. — In  Colorado^  a  certified  copy  of  the  will  and  probate  thereof 
duly  authenticated,  as  required  by  the  act  of  congress,  entitles  the  will  to  be 
admitted  to  probate  and  to  be  recorded  in  this  state,  without  further  proof  of 
the  execution  thereof,  and  without  notice,  and  letters  may  issue  thereon  as  in 
other  cases:  Col.  Gen.  Stats.,  p.  1026^  see.  27  (1883). 

Conneeticut, — AH  wills  executed  according  to  the  laws  of  the  state  or  country 
where  they  were  made  may  be  admitted  to  probate  in  this  state,  and  are^ 
when  so  admitted,  effectual  to  pass  any  estate  of  the  testator  situated  in  Gon- 
necticut:  Conn.  Oen.  Stats.,  p»  369,  a  11,  see.  2  (1876). 

Delaware.'i^Th^  foreign  probate  of  a  will  is  not  conclusive  as  to  lands  in 
Delaware,  but  may  be  controverted:  Pennel  v.  Weyani,  2  Harr.  (Del.)  601. 
But  a  wiU  of  personalty  executed  in  conformity  with  the  law  of  the  testator's 
domicile  and  admitted  to  probate  there  wiU,  when  admitted  to  probate  in  the 
proper  court  in  Delaware,  pass  the  title  to  the  devisee,  although  such  will  was 
not  executed  according  to  the  law  of  Delaware:  St  Jcemes  Cimrch  v.  Walker^  1 
Del.  Ch.  284. 

Florida. — ^The  Florida  statute  gives  to  the  foreign  will,  when  admitted  to 
probate  in  that  state,  the  same  effect  as  a  Florida  will,  provided  it  was  exe* 
cuted  with  the  formalities  required  by  the  law  of  Florida:  McClellan's  Dig. 
L.  of  Fla.,  p.  987,  sec.  8  (1881). 

Otoryia, — A  copy  of  a  will  and  probate  thereof  in  another  state  is,  when 
duly  authenticated,  admissible  in  evidence  in  the  courts  of  Georgia,  without 
being  admitted  to  probate  in  (Georgia:  Ga.  Code,  sec.  2433;  Doe  v.  /?of,  31 
Ga.  593.  This  is  also  the  law  in  Illinois:  Shepard  v.  Carritl,  19  111.  313; 
Qardner  v.  Ladue,  47  Id.  211;  Newman  v.  WiUiett$,  62  Id.  98.  And  in  North 
Carolina:  Lcmeatter  v.  MeBryde^  6  Ired.  Lb  421. 

lUinoU  :  See  under  Georgia,  stcpra. 

Indiancu— If  on  an  application  for  the  probate  of  a  duly  authenticated  copy 
of  a  foreign  will  and  probate  the  Indiana  court  is  satisfied  that  the  instru- 
ment ought  to  be  allowed,  it  shall  order  it  filed,  and  it  shall  then  have  the 
eame  effect  as  a  will  originally  admitted  to  probate  in  that  state:  Ind.  R.  S., 
•ecB.  2591-2593  (1881).  Bat  a  foreign  will,  or  a  copy  of  the  probate  thereof, 
cannot  be  used  as  evidence  in  the  courts  of  Indiana,  unless  the  same  has  been 
produced  to  the  proper  court  in  Indiana,  and  by  that  court  directed  to  Ijs 
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iDed  and  reoorded:  TkUband  v.  Sebattkm,  10  Ind.  464;  Staie  ▼.  Jcyee,  48  Id. 
SIO;  PiU$w.  Meber,  72  Id.  469.  It  seenu  that  when  a  duly  mtheiitiflated 
copy  of  a  foreign  will  is  offered  for  probate  in  the  ooarts  of  Indiana  the  pro- 
bate thereof  cannot  be  contested:  HarrU  y.  Hdrria,  61  Id.  117. 

louxu — ^The  Iowa  statute  provides  that  a  doly  anthenticated  foreign  wiU 
and  probate  shall  have  thesame  effsct  as  wills  made  and  profved  in  Iowa.  Ko 
notioe  of  the  probate  in  Iowa  need  be  given,  bat  probate  there  mnst  be  had: 
1  Iowa  Rev.  Code,  p.  610  (1880). 

Kanaaa, — ^In  Kansas  an  anthentioated  copy  of  a  foreign  will  and  the  pro* 
bate  thereof  is  admitted  to  probate  npon  hearing  and  notice,  and  when  ad* 
mitted,  has  the  same  force  and  effect  as  a  will  originally  admitted  to  probate 
m  Kansas:  Dass.  0.  L.  of  Kan.,  o.  117,  sees.  24-28  (1881).  SnbstantisUy, 
the  same  law  is  in  force  in  Midhigan,  Minnesota,  and  Nebraska:  2  Mioh.  O. 
L.,  p.  1375;  Minn.  Stats.,  o.  47,  sees.  18-21  (1878);  Keb.  Gen.  Stats.,  a  17, 
sees.  144-148  (1873). 

Kentucky, — A  jndgment  or  order  of  a  foreign  court  of  probate  admitting  a 
will  to  probate  is  snfScient  to  aathoriie  an  anthenticated  oopy  of  snoh  wiU  te 
be  admitted  to  record  in  Kentucky  as  a  will  of  personalty.  But  in  order  to 
entitle  the  will  to  pass  real  estate,  the  foreign  transcript  mnst  also  show  that 
the  evidence  heard  on  the  probate^  if  offared  in  Kentucky,  would  authorize 
fhe  probating  of  the  will  in  the  latter  state  as  a  wiU  of  real  estate:  WUiiamu 
V.  /ones,  14  Bush,  418;  Ky.  Qen.  L.,  o.  113,  see.  30.  In  the  case  of  WilUams 
V.  JonOf  supra,  it  was  held  that  a  will  probated  in  Tennessee,  relating  to 
lands  in  Kentucky,  was  ineffectual  as  a  wiU  of  real  estate  in  Kentucky  be- 
cause the  transcript  did  not  show  that  the  name  of  the  testator  was  sub* 
scribed  to  the  wiU  by  himself,  or  by  another  by  his  direction,  in  the  presence 
of  the  subscribing  witnesses.  It  was  also  said  in  that  case  that  foreign  wills 
are  admitted  by  comity,  and  not  of  right;  and  that  a  proceeding  for  the  pro- 
bate of  a  wiU  did  not  come  within  the  meaning  of  section  1  of  article  4  of  the 
constitution  of  the  United  States.  Foreign  wiUs  may  be  admitted  to  record 
in  the  clerk's  office  of  the  circuit  court  in  this  state,  without  probate  in  Ken- 
tucky, on  a  proper  authentication  of  the  foreign  probate;  and  when  so 
recorded,  they  have  the  same  effsct  as  if  origioally  proved  and  recorded  in 
the  proper  county  there:  Sneed  v.  JBwing,  5  J.  J.  Marsh.  460;  S.  C,  22  Am. 
Dec.  41;  RoherUon  v.  Barbour,  6  T.  B.  Mon.  623.  A  wiU  proved  in  Virginia 
before  the  separation  of  Kentucky  from  the  former  state  may  be  admitted  in 
evidence  in  Kentucky:  Mcrgan  v.  Qames,  3  A.  EL  Marsh.  613;  Chray  v.  P<tf- 
(on,  2  R  Mon.  12. 

Lomriafia. — ^In  order  to  give  effect  to  a  testament  made  in  another  state  on 
property  situated  in  Louisiana,  the  testament  must  be  registered  and  its  exe- 
cution ordered  by  the  judge  having  jurisdiction  over  the  place  where  the 
property  is  situated:  Dkoon  v.  D*Armond,  23  La.  Ann.  200.  But  the  civil 
code,  artide  1689,  provides  that  the  order  of  execution  shaU  be  granted  with- 
out any  other  form  than  that  of  registering  the  testament,  if  it  be  established 
that  the  testament  has  been  duly  proved  before  a  competent  judge  of  the 
place  where  it  was  received:  Succession  qfffaU,  28  Id.  57. 

Maine, — ^The  foreign  wiU  and  probate  thereof  duly  authenticated,  when 
admitted  to  probate  in  Maine,  has  the  same  effect  as  if  it  had  been  originally 
admitted  to  probate  there,  provided  it  was  executed  in  accordance  with  the 
law  of  Maine:  Me.  R.  S.  538,  c  64,  sees.  13,  14  (1884).  When  the  eopy  oi 
a  will  and  probate  in  another  state  is  duly  filed  in  the  proper  court  in  this 
•tetab  it  baa  rebtiflobMk  to  the  time  of  the  testator's  death]  Av^t./^son^ 
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JToryfaidL— The  piawmt  Iwr  of  linylaiid  on  ilio  nbjeol  imda.*  «iit>)«»> 
tlon  is  as  foQairB:  ''Any  pefion  who  may  be  interested  hi  my  deriae  or  ba- 
foest  of  any  projwri/  within  the  limite  of  this  atate^  or  that  may  be  hroo^ 
into  thiaatate  after  the  beyieat  onBtahied  in  any  wOl  admitM  to  probate 
and  reoorded  in  any  other  state  or  terrilory  of  the  United  Statesy  or  in  any 
foreign  ooontzyy  may  proenre  a  oopy  of  said  wJH,  with  a  oof^  or  oertifloate  of 
the  probate  thereof^  anthentioated  in  the  mode  and  by  the  oflioer  dnly  aathoi^ 
i»d  therefor  t^  the  laws  of  snob  states  territory,  or  foreign  ooontry,  and  file 
the  same  19  tne  offioe  of  the  regiiter  of  wills  of  any  ooonty  in  thui  static 
or  the  city  of  Baltimare;  and  thereapon  it  shall  be  the  duty  of  said  rsgister 
to  reoord  the  same  as  olher  wiDs  admitted  to  probate  in  his  offioe;  and  aoopy 
of  any  reoord  which  has  heretofore  been  made  or  shall  hereafter  be  made  aa 
hereinbefore  pronded,  certified  mider  the  hand  of  said  rsgister  and  the  seal 
of  his  offioop  shall  be  eridenoe  in  all  snita  and  aetiana  to  be  tried  by  any  oonrl 
Hi  this  state,  or  before  any  jnstioe  of  the  peaoe^  wherein  the  title  to  any  prop* 
erty,  real  or  persooal,  thereby  densed  or  given,  shall  be  in  q[aestioa  with  the 
same  f oroe  and  eflBDct  ae  if  the  origfaial  wiH  had  been  admitted  to  probate  im 
thia  states  aooording  to  the  laws  thereof:"  Laws  of  Md.,  1882;  p.  481,  e.  9HL 
Bee  Buddr.  Broott,  8  OiH,  198;  S.  a,  43  Am.  Deo.  821;  BeaUifr.  Mam^ 
80Md.4€e.  In  the  latter  case  it  was  held  that  the  copy  of  the  will  reoorded 
with  the  register  is  sabjeot  to  the  same  exoeptioas  as  other  wills  of  reootdp 
and  that  a  party  claiming  against  it  is  not  predhided  from  showing  that  it  was 
not  properly  anthentioated,  and  shoold  not|  therefore,  have  been  reoorded. 

JTossadbisettc. — ^A  decree  of  a  probate  ooort  of  aaoiher  states  admitting  to  1 
probate  a  will  within  its  jnrisdiotion,  is  oondiisiye  erideiioe,  if  duly  anthentl-  ; 
oated,  of  the  validity  of  tiie  will,  upon  an  application  to  prore  it  .in  this  state; 
even  whan  no  notioe  of  the  oflfiBr  of  the  will  for  probate  wae  given,  if  by  the 
hew  of  that  state  no  snch  notioe  was  required:  Orippen  v.  Dnter,  13  Gray, 
880l  Jackson,  J.,  delivering  the  opinion  of  the  court  in  i>ii&fia  v.  Chadbourm^ 
16  Hass.  441,  said:  "When  a  will  is  originally  proved  and  allowed  in  any 
other  state  or  ooontry,  according  to  the  laws  of  saoh  coontry,  the  filing  and 
recording  of  a  copy  in  oar  probate  coort^  in  the  manner  preeoribed  by  the 
statnte,  is  of  the  same  force  and  eflfeot  as  if  the  original  had  been  proved  and 
allowed  here:  **  See  also  Parber  ▼.  Parker,  11  Cosh.  610.  Decrees  of  probata 
eonrts  in  this  state  are  conclusive  as  to  realty  as  well  as  personalty:  Bee  note 
to  Sckulm  V.  SdmUa,  60  Am.  Deo.  360. 

Michigan. — See  nnder  Kanims,  tupra.  In  order  to  entitle  wiUs  probated 
abroad  to  be  admitted  to  probate  in  Michigan,  the  copy  of  the  will  presented 
mnst  be  accompanied  by  the  foreign  probate  and  due  authentication  thereof 
and  theee  together  constitute  the  one  instrnment  or  subject-matter  to  be 
acted  upon  under  the  statnte,  and  all  are  essentiHl  to  anthorise  the  probate 
court  to  ezerdse  the  jurisdiction:  Pop$  v.  Cutitr,  34  Mich.  160.  The  reoord 
of  a  will  with  the  proof  of  it  and  the  letters  iHued  thereon  constitnte  the 
probate  of  it  in  Kew  Jfnej,  and  entitle  a  New  Jersey  wiU  to  be  filed  for 
probate  hi  Michigan;  Wili  v.  CuOer,  38  Id.  189.  Probate  of  a  foreign  will 
cannot,  be  allowed  under  the  Michigan  statute,  unless  it  is  preeented  by  en 
executor  or  other  person  intereeted  in  the  will:  Bemuiam  v.  Brawnmmt  39 
Id.  888. 

Mhmaoia:  Bee  under  Kansas,  iupra, 

MiuiamppL — ^In  this  state  the  probate  of  the  aathenticated  foreign  will 
and  probi^  may  be  contested  the  same  ae  that  of  a  will  execnted  in  Missis 
sippi:  Miss.  Rev.  Code,  o.  9,  seo.  1106  (1871).  When  the  authenticated  copj 
is  admitted  to  probate  in  Mississippi,  it  is  competent  evidence  there:  iSoHl^ 
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gomtry  ▼.  3l%lSken^  5  Smed.  ft  ^t  151;  S.  C,  48  Am.  Deo.  607»  noto  519, 
irhere  other  Mieaiwrippi  caees  on  this  snbject  are  referred  to. 

UliuourL — ^The  copy  and  probate  of  the  foreign  will  duly  aathentioated  may 
be  proved  in  the  same  .way  that  wills  executed  in  Missouri  are  proved,  and 
will  then  have  the  same  effect.  But  in  order  to  peas  real  estate,  the  will 
nnist  have  been  executed  according  to  the  Missouri  law.  A  will  of  personalty 
may  be  executed  according  to  the  law  of  Missouri,  or  aooording  to  the  law  of 
the  testator's  domicile:  1  R.  S.  Mo.,  c  71,  sees.  3992-3994  (1879). 

Nefnruka:  See  under  Kansas,  Bttprcu 

Nevada.— The  copy  and  probate  of  a  foreign  wiU  are  admitted  on  hearing 
with  notice  in  this  state,  and  when  admitted,  the  will  has  the  same  effect  as  a 
will  originally  admitted  to  probate  in  Kevada,  provided  it  was  executed  hi 
conformity  with  the  Nevada  law:  1  Nev.  Comp.  L.,  sees.  606-510. 

Nfw  I/ampahire. — In  this  state  a  duly  authenticated  copy  of  a  foreign  will 
and  probate  may  be  admitted  to  probate  by  the  decree  of  the  probate  court, 
after  hearing  upon  such  notice  as  the  judge  shall  order,  and  "such  decree 
shall  have  the  same  effect  as  if  such  will  were  executed  out  of  the  state,  with 
the  formalities  now  required  by  the  laws  of  this  state; "  N.  EL  Gen.  L.,  o.  194^ 
sec.  13. 

New  Jersey. — ^Tho  New  Jersey  act  of  1882,  c  89,  p.  112;  authorizes  the  sur- 
rogate to  record  a  duly  authenticated  copy  of  a  foreign  will  duly  authenti- 
cated, and  provides  that  it  shall  have  the  same  effect  as  if  such  will  had  been 
admitted  to  probate  in  New  Jersey. 

New  York, — In  this  state  the  surrogate  is  authorised  to  admit  to  record  a 
duly  authenticated  copy  of  a  foreign  will,  and  the  probate  thereof,  and  such 
record  is  made  presumptive  evidence  of  the  will  and  of  the  execution  thereof, 
in  any  action  or  special  proceeding  relating  to  real  property:  N.  Y.  C.  P.,  sec. 
2703.  ''The  legal  effect  of  the  statute  ....  is  to  make  an  exemplified  copy 
of  a  will  made  in  another  state  or  territory  of  the  United  States,  and  tlie 
proofs  thereof  when  recorded  equivalent  to  proof  of  the  will  in  this  state:  *" 
Gilbert,  J.,  delivering  the  opinion  of  the  court  in  Bromley  v.  MiUer^  2  Thorn  p. 
k  C.  576. 

Norik  Carolina. — A  foreign  will,  an  authenticated  copy  of  which  has  been 
admitted  to  probate  in  this  state,  must,  in  order  to  pass  real  estate,  have  been 
executed  with  the  formalities  necessary  for  that  purpose  in  North  Carolina: 
Battle's  Rev.,  c.  119,  sec.  21.     See  under  Georgia,  supni. 

Oluo. — In  Ohio  a  duly  authenticated  copy  of  a  foreign  will  and  the  probato 
thereof  is  admitted  to  probate  upon  notice,  and  then  has  the  same  effect  as  if 
the  will  had  been  originally  proved  and  allowed  in  the  same  court  in  the  ujual 
manner:  2  Ohio  R.  S.,  sees.  5938-^941  (1880).  A  will  duly  executed  and 
proved  in  a  sister  state,  when  an  exemplified  copy  is  recorded  in  a  court  in 
Ohio,  is  as  valid  to  vest  title  in  the  devisee  as  a  domestic  will  duly  probated: 
Carpenter  v.  Denoon,  29  Ohio  St.  379. 

Pennsyivama. — ^The  foreign  will,  when  a  copy  thereof  duly  aathentioated  hi 
proved  in  this  state,  has  the  same  effect  as  if  it  had  been  originally  proved  in 
Pennsylvania. 

Bhode  Island. — ^In  this  state  application  must  be  made  to  the  court  to  per- 
mit the  authenticated  copy  and  probate  to  be  filed  and  recorded.  Notice 
must  be  given  as  in  the  case  of  an  original  application  for  probate.  If  no  ob- 
jection is  made,  or  none  in  the  judgment  of  the  court  sufficient  to  prevent  it, 
the  court  shall  cause  the  copy  to  l>o  filed,  and  direct  it  to  be  recorded,  when 
"the  filing  and  recording  thereof  shall  be  of  the  same  force  and  effect  as 
the  tiling  and  record] n((  of  an  original  will,  proved  and  allowed  in  tho  eaid 
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oonrt  of  probate:"  R,  L  PuK  Stata.  1882,  p.  474.  Bat  no  m^  will  ia  Talid 
nnlea  "ezeented,  sabscribed,  and  attested  aooording  tothe  law  of  this  state:" 
Id. 

South  OarolmoL — ^Where  the  will  has  been  prored  in  solemn  foim  in  the 
foreign  coort,  the  ezem^ified  oopy  thereof  and  of  the  probate  may  be  admit- 
ted to  probate  in  this  state,  when  it  shall  have  the  same  force  and  effect  as  a 
domestio  will  duly  admitted  to  probate.  Bat  if  the  will  was  not  proved  ia 
the  solemn  form,  witnesses  may  be  examined,  on  the  application  to  have  pro- 
bate in  this  state,  in  reference  to  the  testator's  capacity,  etc:  Gen.  Stats. 
S.  C,  sec  1875  (1880). 

Tennessee, — An  aathenticated  copy  of  the  will  and  probate  has,  when  ad- 
mitted to  probate  in  this  state,  the  same  effect  as  if  made  in  Tennessee.  Bat 
such  will  must  be  made  according  to  the  laws  of  Tennessee,  and  its  admission 
to  probate  may  be  contested  on  the  same  grounds  on  which  a  Tennessee  will 
may  be  contested:  Tenn.  Code,  sees.  3022-8030  (1884). 

Texas. — ^In  this  state  the  prooeedinf;s  of  probate  conrts  of  other  states  an 
treated  as  judicial  proceedings  which  may  be  aathenticated  onder  the  act  of 
congress,  and  when  so  aathenticated,  to  have  the  same  force  in  Texas  as  jndg* 
ments  of  courts  of  sister  states:  Home  v.  Souu,  16  Tex.  698. 

VemuntL — ^The  Vermont  statute  provides  that  the  duly  aathenticated  copy 
of  a  foreign  will  and  probate  may  be  admitted  to  probate  in  that  state^  after 
notice,  if  the  court  ii  satisfied  that  it  ought  to  be  admitted,  and  it  then  has 
the  same  effect  ss  if  originally  proved  and  allowed  in  Vermont:  Vt.  Rev.  L., 
sees.  2858-2861  (1880).  The  foreign  will  cannot  be  read  in  evidence  in  Ver- 
mont unless  a  copy  has  been  filed  and  recorded  in  the  proper  court  in 
Vermont:  Ivea  v.  Allyn^  12  Vt.  589.  After  the  copy  of  the  will  has  been 
sUowed  to  be  filed  and  recorded  in  Vermont,  it  will  be  presumed  that  the 
probate  court  that  proved  it  had  jurisdiction  until  the  contraiy  appears;  and 
all  objections  to  the  authentication  must  be  taken  in  the  probate  courts  or 
they  are  waived:  Townsend  v.  EsUUe  qfDoiDMr^  32  Id.  188. 

Vtrghan, — The  law  of  Virginia  on  the  subject  under  consideration  is  as 
follows:  "Where  a  will  relative  to  estate  within  this  state  has  been  proved 
without  the  same,  an  authenticated  oopy  thereof,  and  the  certificate  of  pro- 
bate thereof,  may  be  offered  for  probate  in  this  state  When  such  copy  is  so 
offsred,  the  court  to  which  it  is  offered  shall  presume,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  will  was  duly  executed  and  admitted  to  pro- 
bate as  a  wiU  of  personalty  in  the  state  or  country  of  the  testator's  domicile, 
and  shall  admit  such  copy  to  probate  as  a  will  of  personalty  in  this  state. 
And  if  it  appear  from  such  copy  that  the  will  was  proved  in  the  foreign  court 
of  probate  to  have  been  so  executed  as  to  be  a  valid  wUl  of  lands  in  this  state 
by  the  law  thereof,  such  copy  may  be  admitted  to  probate  as  a  will  of  real 
estate:"  Va.  Code,  p.  914  (1873).  It  seems  that  if  the  authenticated  record 
does  not  affirmatively  show  that  the  foreign  will  was  proved  to  have  been 
executed  so  as  to  pass  realty  in  Virginia^  it  can  only  be  proved  as  a  will  ol 
personalty  in  Virginia:  Ex  parte  ToeUi,  3  Leigh,  819. 

Weei  VirghkL — ^The  law  of  this  state,  in  reference  to  this  subject,  is  sub- 
stantially the  same  as  that  of  Virginia. 

.  WiaconakL — If  the  court  in  this  state  finds  that  the  order  or  decree  of  the 
foreign  court  admitting  the  will  to  probate  was  made  by  a  court  of  competent 
jurisdiction,  and  is  still  in  force,  it  admits  the  will  to  probate  in  Wisconsin, 
wliere  it  iXien  has  the  same  effect  as  if  originally  proved  and  allowed  there: 
WiM.  K.  8.,  sees.  378^-3791  (1878).  After  a  copy  of  the  foreign  will  and 
prabafee  is  admitted  in  this  state,  it  operates  on  real  as  well  as  personal  eatatei 
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Markweli  v.  Thorne,  28  Wis.  648;  ffayea  v.  LienloJ^ten,  48  Id.  609.  In  tlM 
latter  case  it  was  held  that  where  the  mortgagee  of  land  in  WiBOonsin  is  a 
resident  of  another  state,  the  record  in  the  county  where  the  land  is  situated, 
of  an  instrument  purporting  to  be  his  last  will  and  testament,  aad  of  the  pro- 
bate thereof  in  such  other  state,  is  no  proof  either  that  the  mortgagee  is 
dead,  or  that  the  person  named  in  such  instrument  as  his  executor  had 
authority  to  act  as  such  in  foreclosing  the  mortgage. 

Power  of  Paobats  Coxtrt  to  Rbtoke  Pbobatb  ov  Will:  See  WaU  ▼. 
Wall,  64  Am.  Dec.  147,  note  154.  The  principal  case  is  cited  in  Waier$  ▼. 
SUckney,  12  Allen,  14,  to  the  point  that  the  power  to  revoke  a  probate  is  a 
just  and  necessary  power  to  be  implied  from  a  statute  conferring  general 
authority  upon  probate  courts  "to  take  the  probate  of  wills  and  grant  ad- 
ministration on  tlie  estates  of  deceased  persons." 

Power  of  Probate  CovKt  to  Admit  Second  Will  to  PBOBini:  8m 
Schultz  v.  SdiuUz,  60  Am.  Dec  335. 


Olney  v.  Angell. 

[6  Rhode  Islakd,  IW.] 

LlQATKlS  UKDXii  WiLL  MaDB    IN  AnOTHKK  StATB    BT  RsSIDEIIT   THSBM 

MAT  Sub  in  Eqittty  Administrator  of  estate  of  their  testatrix,  in 
Rhode  Island,  for  an  account  of  assets  and  the  payment  of  their  legacies, 
notwithstanding  such  will  has  not  been  proved  or  filed  and  recorded  in 
Rhode  Island,  since  they  sue  in  their  own  right,  and  not  in  the  right  of 
their  testatrix,  or  as  her  representatives. 

Probate  Ck)URTs  of  Rhode  Island  have  Exolubivb  JuiUBDicnoN  over 
the  probate  of  wiUs,  and  the  supreme  court  haa  no  onginal  jurisdietum 
to  hear  proof  of  a  will  or  to  allow  it. 

Bftbcf  of  Decree  Proving  Will  ib  Confined  to  Territobt,  and  things 
within  the  territory  of  the  state,  establishing  the  court  by  which  such 
decree  is  rendered.  And  article  4,  section  1,  of  the  conatitntion  of  the 
United  States,  does  not  extend  the  operation  of  the  probate  of  a  wiU,  as 
a  judicial  act  of  a  state,  beyond  its  own  territory.  "FuU  faith  and 
credit "  is  given  to  such  a  decree  when  it  is  left  where  it  is  found,  local 
in  its  nature  and  operation. 

Will  Madb  in  Another  Statb  bt  One  Domigilbd  thebb  must  bb  Filbd 
AND  Bboobded  in  Pbofbr  Probatb  Ooubt  or  Rhode  Island  before 
it  can  be  allowed  to  operate  upon  property  in  the  latter  state. 

Bill  in  equity.    The  opinion  states  the  case. 

LapharOj  for  the  complainants. 

fi.  W.  Oreeney  for  the  respondents. 

By  Court,  Ames,  C.  J.  This  bill  is  brought  by  two  of  the 
legateees  under  the  will  of  the  late  Susan  Olney,  which  has 
been  admitted  to  probate  in  Wisconsin,  where  she  died,  but 
has  never  been  proved  or  filed  and  ordered  to  be  recorded  here, 
against  the  administrator  appointed  upon  the  estate  of  said 
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Susan  iu  Rhode  Island,  for  an  acoonnt  and  administration  of 
her  estate  here  in  accordance  with  her  will,  or  for  a  decree  thai 
the  same  may  be  paid  and  delivered  over  to  the  husband  of 
one  of  the  plidntiffs,  who  is  also  administrator  of  the  said  Susan 
in  Wisconsin,  with  the  will  annexed,  for  the  due  administra* 
tion  of  this  her  estate  there,  in  accordance  with  her  said  will. 
The  plaintiffs  do  not,  therefore,  sue  in  any  representative,  but 
in  their  personal,  character,  as  special  and  residuary  legatees, 
entitled  to  the  property  in  the  hands  of  the  defendant,  the 
Rhode  Island  administrator  of  their  testator,  by  virtue  of  her 
will;  and  although  one  of  them  is  stated  in  the  bill  to  be  the 
administrator  with  the  will  annexed  of  the  said  Susan  in  Wis- 
consin, he  is  also  the  husband  of  one  of  the  said  legatees,  and 
is  joined  with  her,  and  entitleil  to  be  joined  with  her,  personally 
in  this  suit,  as  her  husband.  The  objection  that  this  is  a  suit 
by  a  foreign  administrator  therefore  fails,  according  to  the  dis- 
tinction taken  by  Mr.  Justice  Story  in  Trecothick  v.  Auttinj  4 
Mason,  16;  and  in  Harvey  v.  Richards,  1  Id.  881;  the  plaintiffs 
suing  here  in  their  own  right,  and  not  in  the  rij^t  of  the  dece- 
dent, Susan  Olney. 

Their  title  to  the  relief  which  they  ask  is,  however,  founded 
fiblely  upon  the  will  of  Susan  Olney;  neither  the  execution  nor 
validity,  nor  the  validity  of  the  probate  of  which,  is  admitted  in 
the  answer.  Without  going  into  these  questions  of  execution 
and  validity,  which  may  more  properly  be  brought  before  us  in 
another  proceeding,  it  is  sufficient  now  to  say  that  this  will  has 
never  been  proved  before  or  ordered  to  be  filed  and  recorded 
under  the  statute  by  any  probate  court  in  Rhode  Island;  and 
that,  unless  the  probate  in  Wisconsin  is  to  have  effect  upon  the 
estate  of  the  testatrix  in  Rhode  Island,  we  have  and  can  receive, 
sitting  in  chancery,  no  proof  whatsoever  that  this  is  the  will  of 
Susan  Olney.  The  exclusive  jurisdiction  over  the  probate  of 
wUls,  as  to  both  real  and  personal  estate^  is  vested  by  our  stat- 
utes in  the  appropriate  probate  courts  of  the  several  towns,  with 
an  appeal  from  each  to  this  court,  as  the  supreme  court  of  pro- 
bate; and  if  this  will  has  not  already  been  proved  in  such  mode 
as  to  be  operative  upon  things  in  Rhode  Island,  we  have  no 
original  jurisdiction  whatsoever  to  hear  proof  concerning  and  to 
aUowit:  TompkvMY.  TomphinSj  1  Story,  547,6&4-559;  Lar^don 
V.  Ooddardy  2  Id.  267,  276;  Matheman  v.  Sprague,  1  Curt  457^ 
468;  Moore  v.  Greene,  2  Id.  202, 208;  Gaines  v.  Chewy  2  How.  646. 

Is,  then,  the  will  of  Susan  Olney,  for  the  purpose  of  the  relief 
here  sought,  entitled  to  be  considered  as  proved,  by  virtue  ol 
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the  probate  in  Wisconsin?  It  is  true  that  in  England  the  pro- 
bate of  a  will  has  always  been  considered  as  a  judicial  act:  Lee 
V.  Moorey  Palm.  163;  yet,  at  the  same  time,  as  limited  in  its 
effect  to  things  locally  within  the  jurisdiction  of  the  court 
granting  it.  Thus,  a  Scotch  probate  is  not  recognized  by  an 
English  court  of  chancery:  McDonald  v.  Bryce,  17  Eng.  L.  & 
Eq.  305,  308;  but  if  the  testator  be  domiciled  in  Scotland  and 
leave  effects  there  and  in  England,  the  will  is  proved  in  the  first 
instance  in  the  court  of  great  sessions  in  Scotland,  and  a  copy 
duly  authenticated  being  transmitted  to  England,  it  is  proved 
in  the  ecclesiastical  court,  and  deposited  there  as  if  it  were  an 
original  will:  1  Williams  on  Executors,  205;  Toller,  70.  On 
the  other  hand,  it  is  settled  that  an  English  probate  does  not 
operate  upon  the  effects  of  the  testator  abroad,  though  he  be 
domiciled  in  England  and  the  will  disposes  of  the  foreign  effects; 
and  hence  the  probate  duty  given  by  63  Geo.  III.,  c.  184,  "in 
proportion  to  the  value  of  the  estate  and  effects  for  and  in  re- 
spect of  which  such  probate  shall  be  granted/'  is  not  payable 
in  respect  of  the  personal  property  of  such  testator  situated  in 
a  foreign  country  at  the  time  of  his  death,  though  it  be  after- 
wards brought  to  England  and  there  administered:  In  re  Ewin^ 
1  Cromp.  &  J.  157,  per  Bayley,  B.;  Attomey-Oenercd  v.  Dinumdy 
Id.  856;  Attorney-General  v.  Hope,  1  Cromp.  M.  4  R.  530;  At' 
torney-General  v.  Bouwene,  4  Mee.  &  W.  171,  190. 

It  is  old  law  that  a  will  made  in  a  foreign  country  and  proved 
there  must  also  be  proved  in  England  in  order  to  dispose  ot 
personal  property  in  England:  Lee  v.  Moore,  Palm.  163;  Tourton 
V.  Flower,  3  P.  Wms.  369;  Vanthienen  v.  Vanthienen,  Fitzg.  204. 

Following  this  rule  so  early  established  and  so  fally  carried 
out  in  the  mother  country,  we  apprehend  it  to  be  equally  well 
settled  by  the  decisions  and  legislation  of  this  country  that 
the  effect  of  a  decree  proving  a  will,  like  that  of  a  degree 
granting  administration,  is  confined  de  jure  to  the  territory, 
and  things  within  the  territory,  of  the  state  setting  up  the 
court.  In  their  nature,  such  decrees  are  decrees  in  rem,  passed 
by  courts  deriving  all  their  authority  from  the  state  which 
institutes  them,  and  necessarily,  in  great  part  upon  construct- 
ive notice  only  to  those  interested  in  the  decrees;  and  it  is 
difi&cult  to  see  how  a  wider  operation  could  be  allowed  to  them, 
consistently  with  a  just  attention  to  the  rights  and  claimSy  to 
the  property  of  the  decedent,  of  citizens  of  other  states  in 
which  the  property  was  at  the  time  of  his  death.  Whatever 
other  operation  is  allowed  to  them  is  a  mere  matter  of  comity, 
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which  ereTj  state  is  at  liberty  to  yield  or  to  withhold,  accord- 
ing to  its  own  policy  and  pleasure,  with  reference  to  its  own 
institutions  and  the  interests  of  its  citizens:  Botion  v.  BoyUton^ 
2  Mass.  884,  891;  Goodwin  y.  JoneSj  3  Id.  514, 620  [8  Am.  Dec 
173],  Parsons,  C.  J.;  Pond  y.  Makepeace^  2  Met.  114;  DooliWs 
V.  Letm,  7  Johns.  Ch.  45,  47  [11  Am.  Dec.  889];  Sirmg  ▼. 
Perhiw,  3  N.  H.  617;  KiUredge  yl  FoUomy  8  Id.  Ill;  Ivet  r. 
AUyn,  12  Vt.  689;  Woodruff  v.  Taylor,  20  Id.  65,  78;  Budd  ▼. 
Brooke,  8  Gill,  198  [48  Am.  Dec.  821];  Ward  y.  Heame,  Bnsb. 
L.  184;  S.  C,  8  Jones  L.  326;  WiUon  y.  Tappan,  6  Ohio,  172; 
Bailey  y.  Baileyy  8  Id.  239;  1  Marsh.  808;  Sneed  y.  Ewing,  6 
J.  J.  Marsh.  465  [22  Am.  Dec.  41];  Darby  y.  Mayer,  10  Wheat 
466,  469;  Armstrong  y.  Lear,  12  Id.  169, 176, 176;  Vaughn  r. 
Northup,  15  Pet  5;  Stacy  y.  Thrasherj  6  How.  69-61;  McLean 
y.  Meek,  18  Id.  16;  Story's  Confl.  L.  426,  note,  and  sees.  612- 
614  a,  and  p.  481,  note;  1  Williams  on  Bzecutors,  204,  note  1. 

The  legislation,  we  belieye,  of  nearly  all  the  states,  and  cei^ 
tainly  of  our  own,  proceeds  npon  the  sappoeition  that  snch  if 
the  limited  operation  of  a  probate  of  a  will  had  in  a  foreign 
country  or  in  another  state;  and  proyides  some  mode,  in  gen- 
eral analogous  to  that  pursued  in  England  with  regard  to  a  will 
which  has  receiyed  a  Scotch  probate,  by  which  condusiye  oper* 
ation  may  be  giyen  to  such  a  will  within  the  stafe,  fall  notice 
being  giyen  to  all  persons  interested  in  order  that  they  may 
appear  and  contest  the  yalidity  of  Ute  same:  R.  S.  R.  L,  c.  166, 
sees.  5-10;  Dublin  y.  Chadboumy  16  Mass.  483;  Laughton  y. 
Atkins,  1  Pick.  535;  Trecothick  y.  Austin,  4  Mason,  34;  1  Wil- 
liams on  Executors,  205,  note  1;  Story's  Confl.  L.,  sec.  513,  and 
note  1,  and  cases  cited. 

We  do  not  apprehend  that  article  4,  section  1,  of  the  consti- 
tution  of  the  United  States,  extends  to  the  operation  of  the 
probate  of  a  will,  as  a  judicial  act  of  a  state,  beyond  its  own 
territory.  '^  Full  faith  and  credit "  is  giyen  to  such  a  decree 
when  it  is  left  where  it  is  found,  local  in  its  nature  and  opera- 
tion. 

Our  conclusion  is,  that  we  cannot  giye  effect  to  the  Wisconsin 
probate  of  the  wiU  of  Susan  Olney,  as  eyidence  of  its  yalidity, 
in  order  to  allow  her  will  to  operate  upon  property  in  Rhode 
Island;  and  that  before  her  will  can  afford  a  proper  foundation 
to  the  plaintiffs  for  the  relief  which  they  seek,  it  must  be  filed 
and  recorded  in  the  proper  probate  court  here,  in  pursuance  of 
chapter  155,  sections  5-10,  of  the  reyised^statutes.  We  haye 
purposely  ayoided  the  consideration  of  the  question  turmng 

Av.  Dbg.  you  TjXXTTT— 6 
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upon  the  conBtruction  of  that  chapter,  and  soggecrted  by  the 
respondent,  in  reference  to  foreign  wills  when  executed  with 
the  formalities  required  by  the  law  of  the  place  of  the  testator's 
domicile,  though  not  with  those  required  by  our  own,  as  well 
as  of  other  questions  touching  the  validity  of  this  will,  as  a  will 
operative  upon  the  personal  property  of  the  testatrix  here  at 
the  time  of  her  death.  These  questions  will  more  properly 
come  before  us,  if  at  all,  upon  appeal  from  the  decree  of  the 
court  of  probate,  in  which  a  copy  of  this  will  shall  be  filed  for 
allowance  and  record. 

This  bill  must  be  dismissed;  but  in  the  view  which  we  now 
take  of  the  substantial  merits  of  the  claim  of  the  plaintiffs,  and 
the  position  of  the  defendant  as  a  trustee,  we  think  it  miiet  be 
without  costs. 


PowxB  or  Probatb  Ooubt  to  Rbtoks  Will:  See  Sckkta  t.  iScMte^ 
Am.  Deo.  336;  Wall  v.  WcM,  64  Id.  147. 

Ewwwot  ov  Wnji  Admittxd  to  Pbobatb  nr  Avotheb  Staxi:  SmJSSdiom 
▼.  Johnrnm,  atUe,  p.  49,  and  note. 


•      

Simmons  v.  Brown  and  Wifb. 

[6  RHODB  IBLAICD,  290.] 

pLAiNnvr,  to  Provb  his  Damaoxs,  mat  Give  Bvn>xiioi  ov  FBOim 
Which  Hx  might  havb  Maox  upon  goods  that  he  ooold  have  numnfiiv 
tared,  and  which  he  was  prevented  from  mannfactnring  by  the  act  of  tiie 
defendant,  in  raising  a  dam  below  plaintiff's  mill  on  the  same  stream, 
by  reason  of  which  erection  the  water  was  made  to  flow  back  and  impeda 
the  operation  of  snch  milL 

BviDiMCS  ov  Loss  ow  Provits  18  Usually  Admtitid  whererer  snoh  Iom 
is  the  natural  and  necessary  result  of  the  act  charged. 

Husband  and  Wnrx  mat  bb  Chaboxd  Jointly  in  All  Actions  iob  Tobi 
in  which  two  or  more  persons  may  be  jointly  guilty. 

Action  on  the  case.  There  was  a  verdict  for  the  plain  tdfT, 
and  the  defendants  moved  for.  a  new  triaL  The  other  facts  ara 
stated  in  the  opinion. 

Payne  and  R,  W.  Oreene^  for  the  motion. 

T,  A,  JenckeSy  contra. 

By  Court,  Brayton,  J.  The  first  ground  for  a  new  trial 
assigned  by  the  defendants  is,  that  the  court  admitted  evidenoe 
to  show  the  profits  which  the  plaintiff  might  have  made  upon 
the  goods,  which,  but-  for  the  injuries  complained  of,  he  might 
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have  manufactured,  and  which  he  was  prevented  fiom  laana* 

facturing  by  such  injurieB. 

The  action  was  brought  to  recover  damages  caused  by  the 
raising  by  the  defendants  of  their  dam  below  the  plaintiff's 
mill,  causing  the  water  to  flow  upon  the  plaintiff's  wheel,  and 
impeding  the  operation  of  his  mill;  and  the  plaintiff  claims 
damages  for  the  loss  of  profits  in  the  business  which  he  carried 
on  there,  of  manufacturing  cotton  goods.  The  plaintiff's  mill 
was  fitted  to  occupy  all  the  water-power  which  belonged  to  tbe 
plaintiff  with  sufficient  machinery  for  that  purpose.  By  a  bill 
in  equity,  filed  by  the  plaintiff  against  the  defendants,  alleging 
this  nuisance,  the  right  of  the  defendants  to  maintain  this  dam 
had  been  in  controversy,  and  by  a  decree  of  the  court  the  dam 
was  reduced  to  its  present  height,  and  th^s  action  was  brought 
to  recover  the  damages  accrued  to  the  plaintiff  before  the  re* 
duction  of  the  dam,  and  after  the  raising  of  it.  In  assessing 
the  plaintiff's  damages  on  the  trial  of  the  action,  the  plaintiff 
was  allowed  to  offer  evidence  to  show  the  additional  quantity 
of  goods  which  the  mill  was  capable  of  making,  and  probably 
would  have  made,  had  the  wheel  been  unobstructed  by  the 
dam,  the  value  of  those  goods  when  made,  the  cost  of  making, 
and  the  prices  which  such  goods  brought  in  the  market  during 
the  time,  thus  showing  the  general  profit  of  the  business  which 
the  plaintiff  carried  on. 

The  defendants  objected  to  the  admission  of  this  evidence^ 
on  the  ground  that  the  plaintiff  was  not  entitled  to  recover  the 
profits  of  the  business  which  he  might  have  done  with  this  ad* 
ditional  water-power,  used  by  the  defendants,  but  was  entitled 
only  to  a  reasonable  and  fair  rent  for  the  use  of  it  by  the  de- 
fendants. The  objection  was  overruled;  and  the  question  is 
whether  4his  evidence  was  properly  admissible. 

The  plaintiff  is  to  be  made  good  for  all  the  damages  which 
he  has  suffered  from  the  injurious  act  of  the  defendants;  and,  by 
the  general  rule  in  actions  of  trespass,  for  all  the  damages  which 
result  directly  and  necessarily  from  the  proximate  and  natural 
consequences  of  the  act  complained  of,  as  distinguished  from 
remote,  uncertain,  or  contingent  results:  2  Oreenl.  Ev.  256, 
261.  For  this  reason,  evidence  as  to  profits,  as  a  general  rule, 
is  rejected;  because,  generally,  they  are  uncertain  and  contin- 
gent, depending  upon  other  circumstances  than  the  injurious 
act  of  the  defendants,  and  not  the  natural  result  of  it.  Never- 
theless, the  general  rule  is  subject  to  many  exceptions;  and  it 
will  be  seen  from  the  cases  upon  this  subject  that  wherever  the 
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loss  of  profits  is  the  natural  and  necessary  result  of  the  act 
charged — such  as  the  party  probably  would  have  made,  not 
what  by  chance  he  might  have  made,  but  what  any  prudent 
man  must  naturally  have  made— evidence  has  been,  if  not 
always,  most  usually  admitted  as  to  them. 

In  actions  for  breaches  of  contract,  the  profits  resulting  to 
the  plaintifif  from  the  contract  which  he  has  entered  into,  and 
which  must  naturally  come  to  him  if  it  be  performed,  are 
allowed  him  as  the  measure  of  his  damages,  if  it  be  broken 
by  the  defendants,  and  he  is  thereby  deprived  of  them.  In 
Masterton  v.  Mayor  of  Brooklyn^  7  Hill,  61  [42  Am.  Dec.  38], 
which  was  on  a  contract  to  furnish  marble  for  the  city  hall  of 
that  city,  it  was  held  that  the  plaintifif  was  entitled  to  recover 
what  he  would  probably  have  made  if  the  contract  had  been 
performed,  viz.,  the  difference  between  the  cost  to  him  of  de- 
livering the  marble  and  the  price  which,  by  the  contract,  he 
was  to  receive.  In  this  case,  Nelson,  C.  J.,  says:  "When  the 
books  speak  of  profits  as  too  remote  and  uncertain  to  be  taken 
into  the  account  in  estimating  the  damages,  they  have  refer- 
>ence,  usually,  to  dependent  and  collateral  engagements  entered 
into  in  faith  of,  and  in  expectation  of,  the  execution  of  the 
principal  contract;  but  profits  which  are  the  direct  fruit  of  the 
contract  broken  stand  upon  a  dififerent  footing.  They  are  part 
of  the  contract  itself."  In  Philadelphia  etc,  R,  R.  Co.  v.  How- 
ardy  13  How.  307,  there  was  a  similar  contract.  It  was  to  fur- 
nish certain  building  materials  for  the  road.  Upon  the  breach 
of  this  contract  it  was  held,  that  in  estimating  the  damages, 
the  diflTerence  between  the  contract  price  and  the  cost  price  to 
the  plaintifif  was  the  measure  of  damages;  and  the  court  say 
that  "the  profits  were  the  inducement  to  the  contract,  the 
consideration  for  which  the  plaintifif  contracted  on  his  part, 
and  which  are  lost  by  the  breach  of  it  by  the  defendant,  and 
must  be  made  good.  The  profits  in  this  case  are  not  only  ad- 
missible in  evidence,  but  are  the  measure  of  damages." 

In  McNeill  v.  Reid,  9  Bing.  68,  the  contract  was  that  if  the 
plaintifif  would  not  accept  the  place  of  master  of  a  ship  in  the 
East  India  service,  for  a  voyage  to  India,  the  defendants  would 
admit  him  as  a  partner  in  a  firm,  to  the  extent  of  one  fourth 
of  the  profits.  It  was  held  that  the  plaintifif  was  entitled  to 
recover  the  value  of  such  a  voyage  to  him — ^what  he  would 
reasonably  and  probably  have  realized  from  it  had  he  pro- 
ceeded upon  the  voyage;  and  evidence  was  ofifered  as  to  the 
usual   amount  realized   from  such  voyages;   and   the  jur^ 
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assesBed  the  damages  at  five  hundred  poundi?.  The  oonrt  re- 
fused to  disturb  the  verdict.  This  amount  was  not  allowed 
however,  as  the  measure  of  damages,  but,  as  Bosanquet,  J.^ 
said,  ^^  as  an  ingredient  for  estimating  the  value  set  upon  tb.9 
contract  by  the  parties."  In  Waters  v.  Towers,  20  Eng.  L.  dt 
Eki-  410,  the  action  was  for  breach  of  contract  for  the  non- 
delivery of  certain  ^nachinery  within  a  reasonable  time;  and 
special  damages  were  laid  that  the  plaintiffs  had  been  pre- 
vented from  completing  their  contract  with  a  third  person, 
wliereby  thoy  had  lost  the  profite  which  they  would  have  made 
had  they  completed  it.  Evidence  as  to  this  last  contract  was 
admitted,  and  of  the  advantage  to  the  plaintiS*  from  its  per- 
formance. It  was  held  that  the  evidence  as  to  the  profits  was 
properly  admitted,  and  that  the  jury  might  assess  damages  to 
the  amount  of  them,  though  they  were  not  bound  to  do  so;  and 
the  court  said,  if  reasonable  evidence  is  given  that  the  amount 
of  profits  would  have  been  made  if  the  defendant  had  per- 
formed his  contract,  the  damages  may  be  assessed  accordingly; 
and  this  though  the  second  contract  was  one  which  could  not 
have  been  enforctsd  agairst  the  plaintiff,  on  the  ground  of  the 
statute  of  frauds. 

These  cases  are  all  for  breaches  of  contract.  In  the  first  two 
the  profits  were  not  only  allowed  to  be  given  in  evidence,  but 
are  made  the  measure  of  damages.  In  the  last,  though  the 
evidence  of  was  held  to  be  properly  admitted  as  the  basis  for 
estimating  the  damages,  the  profits  were  not  held  to  be  the 
measure  of  damages;  and  it  was  left  to  the  jury,  with  this  basis, 
to  estimate  them.  There  is  nothing  in  the  term  "profits"  that 
excludes  their  being  given  in  evidence  more  than  any  other 
item  of  damages;  but  proof  of  them  is  made  to  depend,  like  aU 
other  proof  in  relation  to  damages,  upon  the  fact  that  the  loss 
of  them  is  the  natural  and  direct  result  of  the  injury,  and  not 
a  remote  consequence;  and  the  language  of  the  court  in  the 
last  Incase  is  significant:  '^That  if  reasonable  proof  be  given 
that  the  plaintiff  would  have  made  the  profits — ^that  is,  that 
those  profits  were  the  direct  result  of  the  performance  by  the 
defendant,  and  the  loss  the  result  of  the  breach — it  was  sufiS* 
cient  to  warrant  a  recovery  of  them." 

There  are  other  cases,  not  upon  contracts,  where  profits  are 
allowed  to  be  given  in  evidence.  Tarleton  v.  McOauley^  Peake 
N.  P.  270,  was  an  action  on  the  case  for  firing  upon  negroes  on 
the  coast  of  Africa,  near  the  trading  post  of  the  plaintiff,  by 
which  the  negroes  were  deterred  from  trading  with  him,  and 
there  was  a  consequent  loss  by  the  plaintiff  of  the  trade  with 
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ihem.  The  plaintiff  was  allowed  to  recover.  Whatever  was 
lost  to  the  plaintiff  must  have  been  profits;  for  upon  this  only 
depended  the  value  of  the  trade  which  he  had  lost.  The  value 
of  that  trade  to  him  was  allowed  to  be  put  in  evidence.  It 
must  have  been  admitted  on  the  ground  that  the  loss  of  profit 
a:id  of  the  trade  was  the  direct  and  natural  result  of  the  un- 
iawfal  act  of  the  defendant.  In  Ingram  v.  Lawsorij  6  Bing. 
212,  the  action  was  for  libel  in  publishing  that  the  plaintiff's 
vessel,  then  fitted  and  ready  for  sea  for  freight,  was  unseaworthy, 
and  had  been  sold  to  Jews  to  take  out  convicts.  The  plaintiff 
was  allowed  to  prove  the  average  profits  of  such  a  voyage  as 
was  broken  up;  and  upon  a  motion  for  a  new  trial,  the  court 
said  that  the  evidence  was  not  admitted  as  the  measure  of 
damages,  but  only  that  the  jury  might  see  the  nature  of  the 
business  and  the  general  profits.  Goltman,  J.,  said:  ^'The 
jury  must  have  some  mode  of  estimating  the  damages,  and 
they  could  not  be  in  a  condition  to  do  so  unless  they  knew 
something  of  the  plaintiff's  business  and  the  general  return  of 
his  voyages."  White  v.  Moaeley,  8  Pick.  356,  was  an  action  of 
trespass  for  destroying  part  of  plaintiff's  mill-dam,  and  thereby 
interrupting  the  use  of  the  plaintiff's  mill,  whereby  he  lost  the 
profit  of  the  same.  Damages  were  allowed  in  this  case  for 
diminution  of  the  profits;  and  the  court  say:  '^  The  interruption 
of  the  use  of  the  mill  and  diminution  of  the  profit  were  alleged 
and  proved;  and  we  think  this  was  right.  The  plaintiff  is 
entitled  to  recover  for  all  damages." 

In  WiUiams  v.  BartoUy  13  La.  404,  the  court  use  this  language 
in  relation  to  contract:  '^  The  damages  for  breach  of  contract 
are  those  which  are  incidental,  and  caused  by  the  breach,  and 
may  reasonably  be  supposed  to  enter  into  IJhe  contemplation 
of  the  parties  at  the  time  of  the  contract."  There  does  not 
0eem  to  be  any  solid  ground  for  departing  from  the  principle 
which  governs  breaches  of  contract  in  this  respect,  or  suits  for 
damages  occasioned  by  torts.  If  the  damages  be  such  as  the 
party  committing  might  reasonably  conclude  would  result 
from  the  act,  since  every  man  is  presumed  to  intend  the 
natural  and  probable  result  of  the  act  which  he  designedly 
commits,  there  seems  no  reason  to  exclude  them.  There  is 
therefore  no  ground  for  excluding  profits  simply  because  they 
•re  profits;  but  the  loss  of  them  must  be  governed  by  the 
tame  rule  as  other  damages.  If  the  loss  of  them  be  the  direct 
and  necessary  result  of  the  defendant's  acts,  whether  by  breach 
of  contract  or  tortious  act,  it  can  make  no  difference,  tiie  dam« 
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ages  are  equally  proximate  and  certain,  and  are  no  more  con- 
tingent in  the  one  case  than  in  the  other;  neither  more  nor 
less  remote. 

The  evidence  objected  to,  we  think,  was  properly  admissible 
to  be  weighed  by  the  jury  in  egtimating  the  plaintiff's  dam- 
ages  in  this  case;  and  to  determine  what  the  plaintiff  would 
have  made  had  he  not  been  prevented  by  the  act  of  the  de- 
fendants. No  objection  is  here  made  to  any  instruction  given 
to  the  jury  in  reference  to  their  consideration  of  the  evidence 
submitted. 

It  is  claimed  by  the  defendants  that  the  mode  of  estimating 
the  damages,  and  the  only  legal  mode,  is  to  ascertain  the 
amount  of  the  water-power  which  is  obstructed,  and  of  which 
the  plaintiff  is  deprived,  and  to  ascertain  the  fair,  reasonable 
rent  for  so  much  power,  and  to  make  this  amount  of  rent  the 
measure  of  damages.  If  this  were  matter  of  contract,  and  the 
plaintiff  were  suing  for  the  use,  this  might  be  the  proper  rule. 
But  it  is  not  the  purpose  of  this  suit,  and  cannot  be  till  the 
plaintiff  chooses  to  treat  the  defendant  as  the  rightfid  occupier 
of  his  fall.  The  plaintiff  is  the  owner  of  the  whole  Call  and  of 
the  mill,  which  he  himself  is  operating  for  profit.  He  does 
not  wish,  and  would  not  consent,  to  lease  any  part  of  it.  It 
would  be  an  injury  to  his  business  to  do  so.  To  receive  merely 
a  fair  rent  for  the  power  of  which  he  is  wrongfully  deprived 
would  not  make  his  business  equal  to  what  it  would  be  im 
have  the  power  entire;  his  business  being  adapted  to  the  use 
of  the  whole,  mere  rent  would  not  make  him  whole.  He  can- 
not be  made  good  without  treating  him,  not  merely  as  land- 
lord, but  as  tenant  As  landlord,  he  is  entitled  to  a  fair  and 
reasonable  rent.  But  suppose  he  were  a  tenant  paying  that 
reasonable  rent,  is  it  sufficient  to  say  that  his  rent,  as  to  so 
much  of  the  power  as  he  cannot  use,  and  for  which  he  is  never- 
theless bound  to  pay,  shall  be  paid  for  him?  If  this  were  the 
rule,  we  might  expect  to  find  much  of  this  compulsory  kind  of 
underletting — hiring  water-power  against  the  occupant's  will. 
It  is  no  sufficient  answer  to  say  that  further  damages  are  not 
proximate,  or  that  they  are  not  the  natural,  probable,  direct 
result  of  the  act. 

The  defendants'  counsel  requested  the  court  to  charge  the 
jury  that  Abby  Brown,  being  a  married  woman,  and  the  wife 
of  the  other  defendant  charged,  and  being  owner  of  the  fee  of 
the  land  upon  which  the  dam  was  built,  and  the  premlsis 
being  in  the  possession  of  the  husband,  no  action  could  be 
maintained  against  her,  and  no  verdict  could  be  rendered 


72  Simmons  v.  Brown  and  Wifb.  [R.  I. 

against  her.  This  instruction  the  court  declined  to  give;  and 
the  defendants  now  move  for  a  new  trial  for  this  as  error. 

It  cannot  be  material  to  this  point  that  the  wrongful  act 
was  committed  on  land  owned  by  the  defendant  Abby  Brown. 
There  is  no  principle  suggested,  and  certainly  none  can  be 
found,  that  should  thus  change  the  character  of  the  acts  of  the 
defendants.  The  locality  of  the  act  is  not  that  which  can  im« 
press  upon  it  a  wrongful  character.  It  is  equally  injurious  to 
the  plaintiff  whether  it  be  done  on  the  defendants'  land,  or 
done  upon  the  plaintiff's.  Equally  immaterial  is  it  that  the 
act  was  done  upon  land  in  the  possession  of  the  husband;  and 
for  the  same  reason.  The  locality  of  the  act  in  these  purticu- 
lars  can  have  no  other  effect,  at  most,  than  as  matter  of  evi- 
dence of  the  extent  to  which  the  wife  participated  in  the  acts 
of  the  husband.  The  question,  therefore,  which  is  here  made 
is,  whether  a  married  woman  can  be  jointly  guilty  with  her 
husband  of  a  wrong  of  this  kind;  in  effect,  whether  she  can  be 
guilty  with  him  of  any  trespass;  for  whether  the  injury  arising 
from  it  be  direct  or  consequential  cannot  be  material. 

In  Marahe^s  CasCy  1  Leon.  312,  it  was  held  that  where  goods 
came  to  the  wife  alone,  and  both  husband  and  wife  were 
charged  with  converting  them,  the  action  might  be  main- 
tained. Bcddmn  v.  Mortin,  Owen,  48,  was  also  an  action  of 
trover  against  husband  and  wife,  alleging  a  conversion  by 
both,  to  her  use,  and  was  held  good.  In  Berry  v.  Nevys^  Cro. 
Jac.  661,  it  was  held  that  though  the  joint  conversion  was 
well,  yet  that  the  conversion  must  be  alleged  to  be  to  the  use 
of  the  husband;  since  it  could  not  inure  to  the  use  of  the  wife. 
It  was  conceded  that  the  action  was  open  to  this  objection 
only.  In  Draper  v.  Ftdkes,  Yelv.  166,  166,  which  was  trover 
against  husband  and  wife,  the  allegation  was,  that  the  goodf 
came  to  both,  and  that  they  converted  them.  The  objection 
to  a  recovery  in  this  case  was,  that  it  charged  a  conversion  on 
both,  and  that  a  feme  covert  could  not  convert;  and  Yelverton 
answered,  and  the  court  allowed,  that  ^'  the  action  is  grounded, 
not  upon  property,  but  possession  only;  and  the  point  is  the 
conversion,  and  she  may  as  well  be  charged  as  in  trespass  or 
disseisin."  Morfoot  v.  Chiversj  2  Ld.  Raym.  1895,  was  ecire 
/aeiaa  against  the  defendants  as  administrators,  and  alleged 
the  wasting  of  the  goods  of  the  intestate  by  both;  and  this 
point  was  made,  that  the  wife  could  not  be  guilty.  It  was 
nevertheless  held  good;  for  that  the  wasting  of  the  estate  was 
a  tort;  and  though  a  feme  covert  might  not  convert,  yet  dM 
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might  waste,  which  was  a  tort;  and  this  decision  was  aflSnned 
by  the  house  of  lords. 

In  SmaUey  v.  Kerfooty  Andrews,  243,  the  case  was  trespass 
fixr  entering  the  plaintiff's  house  and  taking  his  goods  and  con- 
verting them  to  their  proper  use.  In  this  case  it  was  conceded 
that  the  action  would  well  lie  against  hoth  husband  and  wife  fo^ 
the  trespass.  There  was  a  judgment  by  default,  and  an  assess- 
ment of  damages.  The  point  made  was  upon  a  motion  in 
arrest  of  judgment,  for  that  the  declaration  alleged  a  conver- 
sion to  the  use  of  the  wife.  This  case  was  argued  a  second 
time,  at  the  request  of  the  judges;  and  upon  this  argument  it 
was  conceded  that  for  a  battery  or  other  personal  wrong  com- 
mitted by  baron  and /erne,  the  wife  is  liable  to  an  action  as  well 
as  the  husband;  but  as  to  the  conversion,  it  could  not  be  to  her 
use.  The  point  made  was  overruled,  because  the  conversion 
was  not  the  gist  of  the  action,  but  matter  of  aggravation 
merely.  In  Anonymovs,  1  Vent.  93,  the  declaration  alleged  an 
assault  and  battery  by  both  husband  and  wife,  and  the  husband 
was  found  not  guilty.  There  was  a  motion  in  arrest  of  judg- 
ment, for  that,  it  being  a  battery  by  the  wife  alone,  he  should 
be  joined  for  conformity  only;  but  the  motion  was  overruled. 
But  the  general  doctrine,  as  well  settled,  is  stated  in  Ch.  PI. 
88,  that  husband  and  wife  may  be  joined  in  all  actions  in 
which  two  or  more  persons  may  be  jointly  guilty,  and  may  be 
charged  jointly.  This  ground  for  new  trial  must  be  also  over- 
ruled, and  there  must  be  judgment  upon  the  verdict. 

Ahes,  C.  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 

Loss  ov  FBOvm  as  Damages:  Seo  Chiffin  v.  Coltfer,  69  Am.  Deo.  718, 
note  725,  where  thu  nibjeot  is  discussed,  and  other  cases  in  this  series  are 
colleoted.  Eridenoe  of  loss  of  profits  may  be  admitted,  not  as  a  basis  of 
damages,  bot  as  a  guide  to  the  jnry  to  aid  them  in  the  exercise  of  their  dis- 
cretion in  assessing  damages:  Oiy  of  Logcuuipcrt  v.  Justke^  74  Ind.  886, 
citing  the  principal  case. 

LiABOJiT  Gw  Husband  vob  Wnns's  Tobts:  See  Iltibbk  t.  Fogarfk^  tf 
Am.  Dec.  775,  note  778. 


Gill  v.  Read. 

[5  Rbodi  Island,  841.) 
Plaihthv  SnKs  to  Rbooveb  on  Doublb  Obound,  and  it  is  net 
known  npon  which  ground  a  verdict  was  found  for  him,  the  appellate 
oonrt  will  grant  the  defendant  a  new  trial  for  misdirection  in  matter  of 
law  touching  either  ground  of  liability. 
Imfubd  AtrrnoRiTT  or  Wefb  Known  to  Litb  Sbparatb  fbom  hbr  Hxm* 
BANDp  to  bind  bini  for  necessaries  supplied  to  her,  depends  wholly  npoa 
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bJi  legal  obiigatioik  to  provide  for  her,  and  is  nnaffocted  by  tho  ignonaoe 
or  knowledge  of  the  creditor  m  to  the  iMsti  upon  which  such  liability 
dependa. 

Adultsbt  or  Wivi  Rblixvis  HD8BAin>  jmrn  Obuqaxion  to  Psovidb 
HER  WITH  KsaB88ABiBS»  whether  anch  adultery  is  committed  before  or 
after  her  aeparatioii  from  her  haaband,  and  whether  the  person  anpplying 
her  with  neoeasariea  knew  of  the  adnltery  or  not. 

DiGREB  DismssDro  Huseahd's  PmnoN  pob  Ditobgb  for  Caxtsb  or 
Adultsrt  is  not  evidence,  in  an  action  against  him  for  necessaries  fur- 
mshed  to  his  wife  daring  their  separation,  to  prove  that  she  did  not 
commit  adultery  prior  to  the  petition  for  divorce  or  daring  its  pendency. 
And  he  is  not  estopped  by  snch  decree  from  offering  in  defense  in  snob 
action  proof  of  the  adultery  of  his  wife  prior  to  the  accraing  of  the  plain- 
tiff *s  accoant. 

WiFB  LrviNo  Separate  trom  Husband  has  Kg  Authoritt  to  Borrow 
Monet  at  his  charge;  but  if  the  lender  lays  out  the  money,  or  sees  it 
laid  out,  for  necessaries,  he  may  charge  them  as  provided  by  himself. 

Father's  Obligation  to  Provide  vor  his  Child  is  not  Atveoted  bt 
HIS  Wife's  Misoonduct,  and  if  he  suffera  the  child  to  live  with  her  sep- 
arate from  him,  he  thereby  constitutes  her  hb  agent  to  contract  for  the 
child'a  necessacieB,  and  will  be  liable  to  those  who  famish  them  upon  his 
credit 

Assumpsit  to  reooyer  for  the  rent  of  a  house,  board,  clothes, 
and  money  furnished  by  the  plaintiff  to  the  wife  of  the  defend- 
ant for  herself  and  child  while  living  separate  from  her  hus- 
band. On  the  trial,  the  defendant  offered  to  prove  that,  prior 
to  the  furnishing  by  the  plaintiff  of  any  of  the  articles  men- 
tioned in  the  plaintiff's  bill  of  particulars  to  the  defendant's 
wife,  she  had  committed  the  crime  of  adultery,  or  facts  fix>m 
which  the  commission  of  adultery  might  be  inferred.  The 
court  rejected  this  evidence  on  the  ground  stated  in  the  opin- 
ion. The  court  also  ruled  that  it  was  only  competent  for  the 
defendant  to  offer  evidence  of  the  adultery  of  his  wife  during 
the  period  which  elapsed  after  the  entering  up  of  the  decree 
referred  to  in  the  opinion,  and  before  the  furnishing  of  the  arti- 
cles sued  for,  when  accompanied  with  proof  that  the  plaintiff 
when  he  furnished  the  defendant's  wife  knew  of  her  adultery, 
or  with  proof  that  her  adultery  was  so  notorious  that  the  jury 
must  infer  that  the  plaintiff  then  had  knowledge  of  it.  The 
defendant  also  objected  to  the  money  charges,  but  the  court 
overruled  the  objection.  The  jury  found  a  verdict  for  the 
plaintiff,  and  the  defendant  brought  his  ezoeptionB  to  this 
court.    Other  fiEU^ts  are  stated  in  the  optnion. 

Va/n  Zamdij  for  the  plaintifil 
Sheffidd^  tor  the  defendant 
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By  Court,  Ames,  C.  J.  It  is  evident  from  the  bill  of  ezoep^ 
tioQS  that  the  plaintiff  sought  in  this  action  to  bind  the  him* 
band  for  necessaries  furnished  to  his  wife,  upon  the  double 
ground  of  authority  in  law  and  of  authority  in  fact,  growing 
out  of  a  previous  dealing  in  the  same  matter;  but  as  we  can* 
not  know  upon  which  ground  the  jury  proceeded  in  their  ver> 
diet,  the  defendant  will  be  entitled  to  a  new  trial  for  misdirec- 
tion in  matter  of  law  touching  either  ground  of  liability. 

The  implied  authority  of  a  wife,  known  to  live  separate  from 
her  husband,  to  bind  him  for  necessaries — growing,  as  it  does, 
out  of  his  legal  obligation  to  provide  them  for  her — ^is  wholly 
dependent  upon  the  existence,  under  the  circumstances  of  each 
case,  of  that  obligation;  and  is  unaffected,  since  he  is  bound 
to  inquire  and  inform  himself  of  them,  by  the  actual  ignorance 
or  knowledge  of  the- creditor,  of  those  circumstances.  So  bx 
as  this  source  of  authority  is  concerned,  the  tradesman  who 
trusts  a  wife  living  separate  from  her  husband  trusts  her  ux>un 
the  husband's  credit,  as  the  common  expression  is,  at  his  own 
peril;  the  husband  being  liable  if  in  fact  he  was  bound  to  pro- 
vide for  her,  and  not  liable  if  not,  under  the  circumstances,  so 
bound:  Chit.  Con.  164,  and  cases  cited;  Bell  on  Husband  and 
Wife,  27.  It  is  also  well  settled,  that  not  only  is  such  author- 
ity revoked  by  the  adultery  of  the  wife,  but  that  even  if  she 
has  left  the  husband's  house  under  circumstances  which  would 
justify  her  in  so  doing,  or  has,  without  cause,  been  turned  out 
of  doors  by  the  husband,  and  afterwards  commits  an  act  of 
adultery,  this  will  relieve  the  husband  from  the  obligation  to 
provide  her  with  necessaries,  and  hence  from  all  liability  for 
them  upon  the  mere  ground  of  her  implied  authority  as  a  wife 
to  charge  him  with  them:   Govier  v.  Hancock,  6  T.  R.  603,  604. 

So  far,  then,  as  the  plaintiff's  claim  proceeded  merely  upon 
the  implied  authority  of  the  defendant's  wife  to  bind  him  for 
necessaries  furnished  to  her,  the  husband's  defense,  that  he 
had  turned  her  away  because  she  had  committed  adultery,  or 
that  whilst  living  separate  from  him  she  had  committed  adul- 
tery, was  good  in  law;  and  to  avail  him  did  not  depend,  as  was 
.  supposed  by  the  court  below,  upon  a  knowledge  of  the  fact  of 
adultery  by  the  plaintiff,  whether  to  be  brought  directly  home 
to  him  by  proof,  or  to  be  inferred  from  general  notoriety. 

The  main  question,  however,  raised  by  the  bill  of  exceptions 
is,  whether  the  defendant  was  estopped  from  offering  in  defense 
proof  of  the  adultery  of  his  wife  prior  to  the  accruing  of  plain* 
tiff's  aecoont,  by  the  decree  of  this  court  refusing  him  a  divorce 
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cau9a  adtdterii.  We  know  not  upon  what  ground  the  couit 
below  founded  its  notion  of  such  an  estoppel.  If  this  court  had 
granted  the  divorce  for  cause  of  adultery,  it  clearly  would  not 
have  estopped  the  plaintiff  from  contesting  in  this  action  the 
fact  of  adultery;  since,  as  he  was  no  party,  nor  the  privy  of 
any  party,  to  the  proceeding,  he  could  not  be  bound  or  in  the 
least  affected  by  the  decree:  Robins  v.  CrutcJdey,  2  Wils.  124. 
As  he  could  not  be  prejudiced  by  a  decree  in  a  proceeding  to 
which  he  was  not  a  party,  so  neither  now  can  he  avail  himself 
of  it  against  tlic  defendant  as  evidence,  and  especially  as  con- 
clusive evidence,  that  the  wife  of  the  defendant  did  not  com- 
mit adultery  prior  to  the  petition  for  divorce,  or  at  any  time 
between  the  petition  and  decree.  As  between  the  plaintiff  and 
defendant,  the  fact  of  the  adultery  is  res  nova — never  before 
litigated  or  decided;  and  the  exclusion  of  the  testimony  offered 
by  the  defendant  is  warranted  by  no  such  policy — ut  sit  finis 
litium — as  lies  at  the  bottom  of  the  rule  which  makes  judg- 
ments conclusive  between  parties  and  privies:  1  Stark.  Ev., 
pi.  2,  sec.  62,  and  cases  cited. 

For  these  reasons,  pertaining,  it  will  be  noticed,  solely  to  the 
ground  of  implied  authority  in  the  wife  to  bind  her  husband, 
and  not  at  all  touching  the  other  ground  upon  which  the  plain- 
tiff claims  to  have  been  entitled  to  credit  her,  there  must  be  a 
new  trial  of  this  cause. 

For  the  purposes  of  the  new  trial,  we  take  notice  of  two 
classes  of  items  in  the  bill  of  particulars  of  the  plaintiff,  one  of 
which  has  and  the  other  of  which  has  not,  so  far  as  the  bill  of 
exception  shows,  been  the  subject  of  a  ruling  by  the  court.  The 
first  of  these  consists  of  the  three  items  for  money  loaned  to  the 
wife.  It  is  old  law  that  neither  a  wife  nor  an  infant  has  credit 
to  borrow  money;  the  credit  being  for  necessaries,  and  not  for 
money  to  buy  them  with,  which  may  be  misapplied:  Earle  v. 
Peale^  1  Salk.  386.  If,  indeed,  the  lender  lays  out  the  money, 
or  sees  it  laid  out,  for  necessaries,  he  may  charge  them  as  pro- 
vided by  himself;  and  thus  the  application  of  the  loan  is  left, 
as  it  should  be,  at  his  peril:  Id.;  and  see  Stone  v.  McNair,  4 
Price,  48,  49.  If,  as  we  understand  the  bill  of  exceptions,  the 
money  was  furnished  by  the  plaintiff  directly  to  the  wife,  and 
there  was  no  evidence  that  the  same  was  applied  by  her  to  the 
purchase  of  necessaries,  which  the  plaintiff  charged,  as  he 
might,  as  furnished  by  himself,  the  ruling  as  to  these  items 
was  erroneous. 

The  other  items  of  claim  in  the  account  of  the  plaintiff  to 
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which  we  refer  are  those  for  the  boaid  and  clothing  of  the  d^ 
fendant'fl  infomt  child.  These  stand  upon  a  different  footing 
from  necessaries  famished  to  the  wife;  since  the  father's  obli- 
gation to  provide  for  his  child  is  not  affected  by  her  misconduct. 
If,  notwithstanding  such  misconduct,  he  suffer  his  child  to  live 
separate  from  him^  with  her,  he  thereby  constitutes  her  his 
agent  to  contract  for  the  child's  necessaries,  and  is  liable  to 
those  who  furnish  them  upon  his  credit:  Rumney  v.  Kejfei^  7 
N.  H.  571. 

Verdict  set  aside  and  a  new  trial  granted,  to  be  had  at  next 
term  of  the  court  of  common  pleas  for  the  county  of  Newport 


DuTT  or  Fathxb  to  MAXNTAnr  ms  MnroR  dnuiBSir:  See  Frttle^  t. 
Davis^  02  Am.  Deo.  396;  Omkmr.  CMon,  67 Id.  223^  Bato228;  Mpenr.  Myen^ 
16  Id.  648^  note  661. 

Huheahd's  Liabzlitt  loa  NwnnABnBB  SonuBD  «o  hii  Worn:  8m 
MUeheUT.  Trtamor^  66  Am.  Deo.  421,  note  423^  whfln  other  €Mei  ure  ool- 
leeted. 

HUBMAlfD  IB  HOT  LZABUi  lOB  MOHST  LdIT   TO   HIB  WUHi;   althoOgh   ■!!• 

may  hsre  used  it  to  proenie  neoeMaries:  See  ?Fai2»r  t.  i8i»ipeoii»  4S  Am.  Dm. 
216,  note  219. 


Knowles  V.  Harris. 

[6  BHODB  IflLAlCD,  40SL] 

Rkhkdt  bt  AonoH  or  AooouifT  betwxbn  Co-TxirAKTB,  Girm  vr  Baosa 
IsLAin>  Statutb,  R.  S.,  c  209,  see.  1,  is  not  confined  to  the  reati  and 
profita  of  the  joint  estate  actoally  reoeired  by  one  co-tenant  in  a  greater 
ihare  or  proportion  than  by  the  other.  And  where  one  of  the  co-owners 
of  a  joint  estate  oonaisti'ng  of  a  mannfactaring  establishment  has  had  the 
•zelaaiye  nse  thereof,  the  rentable  value  of  the  ezdnded  co-owner's 
share  of  the  estate  is  the  fair  test  of  the  valne  of  the  nse  of  his  interest^ 
irrespectiye  of  the  profits  made  or  the  losses  suffered  by  the  ooonpying 
oo-tenant  during  his  ezdnsive  occupancy. 

Action  of  acconnt  against  the  defendants,  as  co-owners  with 
the  plaintiff's  intestate  of  a  manufacturing  establishment,  al- 
leged to  have  been  exclusively  used  by  the  defendants  from  the 
twenty-seventh  of  Septemb^,  1856,  to  the  eleventh  of  June, 
1857,  brought  to  recover  the  proportionate  share  of  the  income, 
profits,  and  use  thereof  due  to  the  plaintiff's  intestate.  The 
case  was  referred  to  the  auditor,  who  reported,  upon  the  basis 
referred  to  in  the  opinion,  that  the  plaintiff  was  entitled  to  the 
sum  of  three  hundred  and  ninety-seven  dollars  and  twenty 
cents.  The  defendants  objected  to  the  payment  of  that  sum, 
on  the  groiond  that  they  had  made  no  profits,  but,  on  the  other 


1 


78  Enowles  v.  Habbis.  .  [R.  L 

hand,  had  suffered  losses  daring  the  term.    Other  ttnOtB  appear 
from  the  opinion. 

J.  P.  KnowleSy  pro  seiptOm 
Bradley,  for  the  deft* ndants. 

By  Court,  Ames,  C.  J.  The  conBtmction  of  4  Anne^  o.  IS, 
sec.  27,  confining  the  action  of  account,  as  between  joint  ten- 
ants and  tenants  in  common  and  their  representatives,  to  ac- 
tual receipts  by  one  or  more  of  a  greater  share  or  proportion  of 
the  profits  than  has  been  received  by  the  pursuing  co-owners, 
is  quite  too  narrow  for  the  language  employed  by  the  general 
assembly  in  the  corresponding  statute  in  our  own  digest  By 
our  statute,  R.  S.,  c.  209,  sec.  1,  the  action  is  given,  as  between 
all  co-owners  of  property,  real  or  personal,  and  their  represent- 
atives, where  "  one  or  more  of  the  owners  of  such  common 
property  shall  take,  receive,  use,  or  have  benefit  thereof  in 
greater  proportion  than  his  or  their  interest  therein; "  and  the 
account  to  be  rendered  is  of  '^  the  use  and  profit  of  such  com- 
mon property."  The  concluding  words  of  the  section, "  for  re- 
ceiving more  than  his  or  their  part  or  proportion,"  are  thrown 
back  for  their  meaning  to  the  preceding  part  of  the  section  by 
the  immediately  succeeding  words,  ^^  as  aforesaid."  In  this 
respect,  as  well  as  in  remedying  the  injustice  of  the  common 
law,  which  permits  one  part  o^vner  of  a  chattel  to  exclude  his 
coK)wner  from  the  use  of  the  joint  property  without  liability  to 
account,  it  is  obvious  that  our  statute  takes  a  much  wider 
range  than  that  of  Anne,  and  that  the  cases  cited  on  the  part 
of  the  defendants  bearing  upon  the  construction  of  that  statute, 
and  of  statutes  conceived  in  similar  terms,  have  no  application 
to  ours. 

The  defendants  exclusively  used  the  manufEU^turing  estab- 
lishment embracing  real  and  personal  estate,  in  which  the 
plaintiff's  intestate  was  jointly  interested  with  themselves,  in 
a  business  of  the  profits  of  which  he  could  claim  no  share,  and  * 
to  the  losses  of  which,  consequently,  he  ought  not,.in  any  form, 
to  be  subject.  Under  such  circumstances,  the  rentable  value  ol 
the  estate,  as  in  an  ordinary  action  for  use  and  occupation, 
affords  the  fairest  and  most  palpable  test  of  the  value  of  the 
use  of  the  interest  in  it  represented  by  the  plaintiff.  Any  other 
would  subject  the  plaintiff  to  the  fluctuations  of  a  business  in 
which  he  has  no  concern,  or  open  an  investigation  into  the 
mode  in  which  the  defendants  managed  their  own  affairs,  of 
which  the  plaintiff  can  know  nothing,  with  a  view  of  ascertain- 
ing what  profits  they  might  have  made  during  the  term  in  the 
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mATiiifacture  of  cotton  cloth,  had  they  managed  with  dne  care 
and  skill.  As  this  test  was  adopted  by  the  auditor  in  arriving 
at  his  result,  his  report  must  be  confirmed  with  costs,  and  with 
interest  on  the  amount  found  by  him  to  be  due  to  the  plaintiff 
at  the*  date  of  the  report. 

LiABUjTT  or  Co-^TEKAxm  TO  AooouiTT:  See  Imrd  t.  Bodkte,  09  Am.  Dea 
596,  note  596^  wbfln  oUiflr  OMM  AM  ooUaefead;  B^fr.  McDmiaUk  ^Id.  4»!t 
oata492. 


Gbeekb  V.  Mumford.     Simmons  u  Mumfobd. 

[5  Rbodi  Ibi.^1IB,  472.] 

Comer  or  E<|uitt  wnx  not  Enjodt  CoLUKnnoN  or  QmntAL  Tax  or  of  a 
■idewalk  tax  of  a  city,  on  the  mere  groond  that  the  tax  was  iUogaUj 
■■BfUMid  against  the  complainant,  and  that  his  real  estate  has  been  levied 
upon*  and  is  about  to  be  sold  for  its  payment,  where  no  special  eqnitiM 
are  ahown,  and  the  law  afibrds  an  adequate  and  more  impropriate  remedy. 

Bills  in  equity.    The  opinion  states  the  cases. 

Clarhej  city  solicitor^  in  support  of  the  demurrers. 

James  TiUinghast  and  R.  W,  Oreenej  for  the  complainants. 

By  Court,  Ames,  C.  J.  These  are  applications  to  us,  as  a 
court  of  equity,  to  enjoin  the  collector  of  taxes  of  ProTidence 
from  collecting  of  the  complainant,  in  one  case,  a  tax  upon  his 
personal  property,  and  of  the  complainants  in  the  other,  a  side- 
walk tax,  solely  upon  the  ground  that  the  taxes  hi^ve  been 
illegally  assessed,  and  are  therefore  void.  They  pretend  no 
special  equities  as  grounds  for  relief,  but  proceed  upon  the 
general  notion  that  wherever  a  public  officer  is  about  to  act  to 
the  injury  of  another,  or  at  least  to  sell  his  real  estate  under  a 
void  authority,  a  court  of  equity  will  enjoin  the  act,  on  account 
of  the  greater  justice  which  is  done  by  preventing  than  by 
afterwards  remedying  the  wrong. 

We  do  not  understand  that  courts  of  equity  take  jurisdiction 
and  enjoin  upon  any  such  loose  and  general  notions;  which,  if 
carried  out,  would  take  a  vast  number  of  cases,  turning  upon 
legal  rights  only,  out  of  the  course  of  the  common  law,  and 
subject  them  to  the  peculiar  practice  and  mode  of  trial  of  the 
chancery.  Certainly,  it  is  not  the  mere  fact  that  a  public  officer 
is  attempting  to  exercise  a  void  authority  which  induces  a 
court  of  equity  to  restrain  him;  but  notwithstanding  he  is  a 
public  officer,  that  be  is  about,  by  such  exercise,  to  do  an  act 
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which  brings  the  case  within  its  peculiar  jurisdiction;  for  ex* 
ample,  an  act  in  breach  of  trust,  in  derogation  of  a  contract 
which  ought  to  be  specifically  performed,  or  an  act  of  irrepar- 
able mischief  to  the  real  estate  of  another.  The  jurisdiction 
is  thus  explained  by  Lord  Cottenham  in  Attomey'Chnerdl  v. 
ForbeSy  2  Myl.  &  Gr.  123,  130-135,  in  application  to  a  public 
nuisance  about  to  be  committed  under  an  order  of  the  quarter 
sessions  of  the  county  of  Berks;  the  authority  of  the  magis- 
trates being  objected  to  the  interference  of  the  court  It  is  true 
that  in  Frewin  v.  LewiSy  4  Id.  249,  S.  C,  9  Sim.  6,  in  which  he 
was  asked  to  enjoin  the  poor-law  commissioners  from  exercising 
certain  powers  over  property  which  were  claimed  to  be  unau- 
thorized, his  language  is  more  general,  but  the  notion  conveyed 
is  nevertheless  the  same;  and  that  is,  that  if  public  function- 
aries assume  a  power  over  property  which  the  law  does  not  give 
them,  a  court  of  chancery  no  longer  considers  them  as  acting 
under  the  authority  of  their  commission,  but  treates  them, 
whether  they  be  a  corporation  or  individuals,  merely  as  persons 
dealing  with  property  without  legal  authority:  See  idso  Adams's 
Eq.  212,  and  cases  cited. 

Treating,  then,  the  tax  collector  in  these  cases,  so  far  as  he 
acts  without  authority,  as  a  person  about  to  commit  an  illegal 
act,  what  ground  is  there  for  the  interference  of  this  court,  con- 
sidering the  nature  and  consequences  of  the  act  which  he  pro- 
poses to  do?  If,  by  any  act  done  under  his  warrant,  the 
collector  exceed  its  precept,  he  is  a  trespasser  and  liable  as 
such.  ■  If  the  tax  is  illegal  and  void,  and  is  extorted  from  the 
person  rated  by  the  duress  of  the  collector's  warrant,  it  may  be 
recovered  back,  with  interest,  in  assumpsit,  from  the  city;  or, 
if  the  tax-payer  choose,  he  may  allow  the  collector  to  proceed 
under  his  warrant,  and  treat  the  assessors  who  issued  it  as 
trespassers,  and  recover  of  them  all  damages  done  to  him  in 
person  or  property  under  it.  Pursuing  these  remedies,  which 
seem  quite  adequate,  the  questions  of  law  which  arise  in  such 
a  case  are  cheaply  decided,  as  they  should  be,  by  a  court  of 
law;  and  the  questions  of  fact,  as  they  should  be,  by  the  verdict 
of  a  jury. 

It  is  said,  however,  that  if  the  collector  is  allowed  to  sell  the 
real  estate  of  the  complainants  for  illegal  taxes,  they  run  the 
risk  of  losing  their  land  sold,  and  at  all  events  a  cloud  is  cast, 
as  the  common  phrase  is,  upon  their  titles  to  it;  and  it  is  true 
that  the  cases  of  Van  RensseUierY.  Kiddy  4  Barb.  17,  lAvingsion 
V.  HoUenbeek^  Id.  9, 8ayre  v.  TompkinSy  23  Mo.  443,  and  Loekwood 
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T.  Sl  Louis,  24  Id.  20,  although  they  deny  the  propriety  of  the 
interference  of  a  court  of  equity  with  the  collection  of  a  void 
tax  when  the  person  or  personal  property  only  is  proceeded 
against,  seem  to  admit  it  when  such  a  tax  is  attempted  to  be 
levied  upon  the  real  estate  of  the  person  illegally  rated. 

Looking  at  our  system  of  tax  laws,  we  do  not  see  the  force 
of  this  distinction.  The  cloud  upon  title  cast  by  a  sale  imder 
a  void  tax  is  too  easily  dispelled  to  occasion  injury,  or  even 
serious  embarrassment;  and  the  risk  run  by  a  person  who 
deems  himself  illegally  taxed,  if  the  sale  is  allowed  to  proceed, 
is  too  small,  in  comparison  with  the  evils  of  such  interference, 
to  justify  a  court  of  equity,  without  special  grounds,  in  enjoin- 
ing the  sale.  If  the  tax  be  really  void,  the  title  is  not  affected 
by  the  sale  made  to  satisfy  it;  and  if  the  rated  person  does 
not  like  to  run  the  risk  of  its  being  void,  he  can  pay  it  in  relief 
of  his  land,  and,  if  successful  in  showing  its  invalidity,  recover 
it  back,  with  interest,  in  an  action  of  <u9umjmL  But  if  such 
payment  be,  from  any  cause,  inconvenient,  the  risk  he  runs  is 
reduced  by  our  statute  to  this,  that  in  the  event  he  is  mistaken 
as  to  the  invalidity  of  the  tax,  he,  ''his  heirs,  assigns,  or 
devisees,"  will  be  obliged  to  redeem  the  land  sold  ''upon  re- 
paying to  the  purchaser  the  amount  paid  therefor,  with  twenty 
per  cent  in  addition,  within  one  year  after  the  sale,  or  within 
six  months  after  final  judgment  has  been  rendered  in  any  suit 
in  which  the  validity  of  the  sale  is  in  question,  provided  said 
suit  be  commenced  within  one  year  after  such  sale:"  R.  S.,  c. 
40,  sees.  16,  17,  p.  111.  If  we  take  into  consideration  that,  by 
the  eleventh  section  of  the  same  chapter  of  the  revised  statutes, 
"so  much"  only  of  the  land  liable  to  taxes  is  to  be  sold  by  the 
collecter  "as  is  necessary  to  pay  the  tax,  interest,  costs,  and 
expenses,"  it  is  seen  that  the  cloud  upon  title  cast  by  a  tax  sale 
may,  in  the  worst  event  for  the  tax-payer,  be  dispelled  by  re* 
demption,  at  a  far  easier  rate  than  by  the  additional  expenses 
of  a  suit  in  equity  over  those  of  a  suit  at  law,  especially  if,  as 
would  be  the  strict  course  where  a  mere  legal  right  was  in 
question,  disputed  facts  were  to  be  settled  by  verdict,  upon  an 
issue  directed  to  a  court  of  law. 

On  the  other  hand,  if  we  sustain  such  bills  as  these,  what 
must  be  the  consequence?  Constant  application  to  this  court 
to  enjoin  collectors  of  taxes  ujion  the  ground  of  illegal  assess- 
ment at  great  expense,  and  with  great  vexation  and  delay,  iu 
a  class  of  cases,  too,  in  which  the  law  from  motives  of  public 
eonvenienoe,  not  to  say  necessity,  has  studiously  made  tha 
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ordinary  proceedings  as  short,  as  simple,  as  cheap,  and  effectr 
nal  as  possible.  It  has  been  argued  to  us,  indeed,  tiiat  because 
no  special  remedy  is  provided  by  statute  for  cases  of  illegal 
and  void  assessment,  we  should  adopt  this,  though  the  most 
expensive  and  dilatory.  We  do  not  feel  the  force  of  the  argu- 
ment, considering  the  opposite  scope  of  the  general  policy,  and 
the  minute  provisions  of  our  tax  laws.  In  case  of  a  petition 
by  way  of  appeal  from  an  over-valuation  of  thd  rated  estate  of 
a  tax-payer,  the  eleventh  section  of  chapter  39  of  the  revised 
statutes  expressly  provides  that  ''no  such  petition  shall,  before 
judgment,  stay  any  proceedings  for  collecting  the  tax."  Still 
less  are  we,  before  judgment  at  law,  as  has  been  done  in  one  of 
these  cases,  to  stay  the  collection  of  a  tax  upon  the  ground 
that  it  may  have  been  illegally  assessed,  and  by  entertaining 
in  this  form  mere  questions  of  law,  unnecessarily  to  substitute, 
in  effect,  the  most  cumbrous  and  expensive  for  the  most  cheap 
and  expeditious  mode  of  collecting  taxes,  to  the  great  burden 
of  tax-payers  and  collectors  of  taxes,  and  to  the  great  incon- 
venience of  the  public. 

Nor  do  we  feel  the  force  of  the  distinction  attempted  upon 
the  Ohio  cases  between  equitable  interference  in  case  of  a  gen- 
eral and  in  case  of  a  special  town  or  city  tax.  Both  derive 
their  authority  from  the  same  source,  and  are  necessary  in 
legal  presumption  for  proper  municipal  police.  Though  as- 
sessed in  a  different  mode,  and  ujion  a  different  principle,  and 
by  a  different  set  of  officers,  both  are  ultimately  collected  in 
the  same  manner;  nor  do  we  see  how  the  threatened  sale,  or 
sale  of  his  real  estate,  for  the  collection  of  the  one  can  be 
more  injurious  to  the  person  illegally  assessed  than  for  the  col* 
lection  of  the  other.  As  we  have  seen,  a  court  of  equity,  in 
considering  whether  it  shall  interfere  with  the  illegal  acts  of 
public  officers,  or  quasi  public  officers,  over  property,  does  not 
look  to  the  special  mode  in  which  their  authority  is  conferred; 
since,  so  far  as  they  exceed  their  commission,  it  treats  them  as 
persons  dealing  with  property  without  any  authority  whatso- 
ever. It  looks  only  to  the  nature  and  consequences  of  their 
illegal  acts  done  or  proposed  to  be  done;  and  in  view  of  the 
sufficiency  of  legal  remedies  for  a  mere  legal  wrong,  balances 
the  advantages  against  the  disadvantages  of  its  interfering  by 
its  extraordinary  power  of  injunction.  If  it  is  clear  that  more 
harm  than  good  will  be  done,  in  a  novel  case,  by  such  inter* 
ference,  it  will  stay,  and  ought  to  stay,  its  hand;  not  denying 
remedy,  but  leaving  the  injured  party  to  his  remedy  at  the 
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oominon  law.  Judging  by  these  tests,  we  can  see  no  more 
propriety  for  our  enjoining  the  collection  of  a  sidewalk  tax 
than  of  a  general  tax. 

In  conclusion,  although  we  will  not  say  that  in  no  case  that 
may  occur  will  we,  as  a  court  of  equity,  stay  the  collection  of 
an  illegal  town  or  city  tax,  yet  we  do  say  that  we  will  not  do 
it  as  against  a  single  tax-payer,  upon  the  mere  ground  that  it 
is  illegally  assessed  upon  him  without  special  equities,  and 
when,  as  in  the  cases  before  us,  the  law  affords  a  far  better  and 
more  appropriate  remedy  in  view  of  his  rights  and  necessities 
and  those  of  the  public  than  any  which  we,  on  this  side  of  tho 
court,  can  administer. 

The  demurrers  must  be  sustained,  and  the  bills  dismissed 
with  costs. 

iMJUVcnoss  TO  Eestrain  Ck>LLXcnoN  ov  Taxes  and  AfnEasMENTS:  See 
ffoUamd  y.  Meteor  etc.  of  Baithnort,  69  Azn.  Dec.  195,  note  19S,  #^liare  this 
■abject  is  folly  diBcuseed.  A  court  of  equity  yrl\  not  interfere  by  injunction' 
to  stay  the  collection  of  a  city  or  town  tax  on  the  application  of  a  single  tax* 
payer,  upon  the  mere  ground  that  it  is  illegally  assessed,  without  special  equi- 
fciflt»  the  remedy  at  law  being  sufficiently  adequate  and  more  consonant  with 
the  provisions  of  the  tax  laws:  SJutrman  t.  Leonaard,  10  1^  I.  470^  citing  the 
ffinoipal  case. 

The  pkikcipal  case  is  auo  ctfed  in  St.  Marj^B  Church  v.  Tripp,  14  R.  L 
no,  to  the  point  that  money  compulsorily  paid  for  a  tax  which  is  void  for 
illegality  may  be  recovered  back  in  oMwmpfiL 
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[5  RBODB  ISLAKD,  615.] 

FlKnanoKT  Note  Indorsed  over  as  Collateral  Securitt  for  rRE-BX* 
nriNO  Debt  is,  if  received  by  the  creditor  before  the  maturity  of  such 
note  and  without  notice,  indorsed  for  a  valuable  consideration  in  the  usual 
oonrse  of  business,  and  may  be  held  discharged  of  the  equities  betweea 
the  origins]  parties  thereto. 

Assumpsit  against  the  makers  of  a  promissory  note  which 
had  been  indorsed  to  the  plaintiff  as  security  for  a  pre-existing 
debt    The  facts  appear  from  the  opinion. 

r.  A.  JenekeSf  for  the  motion  for  a  new  trial. 
TiUinghast  and  Bradley^  contra. 

By  Court,  Bosworth,  J.  The  question  arising  in  this  case 
b  one  in  reference  to  which  there  has  been  much  diversity  of 
apinion  and  decision  in  the  American  courts. 

The  ruling  at  niri  priu$^  to  which  exception  is  taken,  wati 
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^^ihat  a  note  indorsed  over  as  collateral  security  for  a  pre-ex* 
isting  debt,  if  received  by  the  creditor  before  the  maturity  of 
the  collateral  note,  and  without  notice,  was  indorsed  for  vain- 
able  consideration,  and  might  be  held  discharged  of  the 
equities  between  the  original  parties." 

In  the  consideration  of  the  question  which  we  have  to  decide, 
we  may  assume  that  there  is  a  general  doctrine  relating  to  the 
transfer  of  negotiable  instruments  before  they  become  due  rec- 
ognized by  all  the  authorities,  and  as  well  settled  as  is  any 
other  general  principle  of  the  law;  and  that  is,  that  such  instru- 
ments, taken  bona  fide,  without  notice  of  anything  to  impeach 
their  validity,  in  the  usual  course  of  trade  and  business,  and 
for  a  valuable  consideration,  are  held  unaffected  by  any  facts 
that  might  injure  or  destroy  their  validity  between  antecedent 
parties.  The  note  here  was  indorsed  before  its  maturity  and 
without  notice,  as  the  record  implies.  Nothing  is  suggested  to 
impeach  the  bona  fides  with  which  it  was  taken  by  the  indorsee. 
The  questions  which  remain  are,  whether  it  was  taken  for  a 
valuable  consideration,  and  whether  it  was  taken  in  the  usual 
course  of  trade  and  business. 

We  think  it  may  now  be  considered  settled  that  when  a  nego- 
tiable  instrument  is  taken  in  payment  or  extinguishment  of  a 
pre-existing  debt,  it  may  be  held  discharged  of  equities  exist- 
ing between  prior  parties.  This  doctrine,  although  for  a  time 
doubted,  and  by  some  of  the  courts  in  this  country  denied,  has 
now  become  so  generally  accepted  as  to  entitle  us  to  consider 
it  a  settled  point  of  general  law.  The  case  of  Swift  v.  Tyaon^ 
16  Pet.  15-22,  expressly  decides  this  point;  and  the  New  York 
courts,  which  at  one  time  inclined  to  support  a  contrary  doc- 
trine, by  their  later  decisions  seem  tending  to  support  the  same 
point,  as  an  unavoidable  conclusion. 

The  question  involved  in  this  case  is,  considering  the  weight 
of  authority  arrayed  on  either  side  of  it,  a  more  involved  and 
doubtful  question;  and  yet  were  the  point  a  new  one,  we  should 
have  felt  no  difficulty  in  determining  that  a  conveyance  or 
transfer  of  a  negotiable  instrument,  as  well  as  of  any  other 
property,  as  security  for  an  existing  debt,  was  as  much  in  the 
usual  course  of  trade  and  business,  and  as  really  for  a  valuable 
consideration,  as  would  be  an  absolute  conveyance  or  transfer 
of  such  an  instrument  in  payment  of  such  a  debt.  It  certainly 
would  seem  that  payment  of  existing  debts  should  be  in  the 
usual  course  of  business;  and  where  it  is  inconvenient  that 
debts  shall  be  paid,  it  ought  not  to  be  out  of  the  usual  course 
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of  bofliness  that  Buch  debts  should  be  secured,  if  security  be 
asked.  The  indorsing  over  of  a  note  for  the  purpose  of  paying 
a  debt  ought  to  be  held  as  much  for  valuable  consideration  as 
the  transferring  it  for  a  new  purchase;  and  the  indorsing  oyer 
of  such  a  note  for  securing  a  debt  heretofore  contracted,  as  for 
one  presently  incurred. 

It  is  held  by  the  courts,  with  scarcely  any  exception^  thai 
the  transferring  of  a  note  to  secure  payment  for  a  present  pur- 
chase is  in  the  usual  course  of  business.  And  why  is  it  not 
so  when  transferred  to  secure  a  debt  due,  and  which  ought  to 
be  paid  or  secured  before  new  liabilities  are  contracted?  On 
the  ground  of  importance  for  commercial  purposes,  we  do  nok 
see  why  negotiable  instruments  should  not  have  credit  and 
currency  for  the  payment  of  and  for  securing  debts,  as  well  as 
for  the  purchasing  of  goods  or  the  raising  of  cash.  It  is  often 
quite  as  important  to  business  men,  in  commercial  transac- 
tions, that  they  should  be  able  to  pay  or  secure  their  debts, 
and  make  use  of  current  paper  for  these  purposes,  as  it  is  thai 
they  should  make  new  purchases,  or  sell  such  paper  sometimes 
at  ruinous  sacrifices  for  the  purpose  of  raising  money  with 
which  to  pay  their  debts.  The  transaction  which  the  &ctB 
show  in  this  case  is  not  an  unusual  one,  and  is  one  which,  in 
the  nature  of  things,  it  is  reasonable  to  suppose  might  often 
occur  ih  the  convenient  conduct  of  ordinary  commercial  busi« 
ness.  The  party  by  whom  this  note  was  indorsed  was  in* 
debted  to  the  bank,  and  the  bank  required  a  settlement  of  his 
account.  It  was  not  important  to  the  bank  that  the  money 
should  be  paid,  if  it  could  be  continued  on  interest,  and  good 
security  could  be  given.  It  was  in  the  usual  course  of  their 
business  to  accommodate  their  customers,  if,  by  prolonging 
their  credit,  they  could  loan  their  money  anew,  and  be  secure 
of  ultimate  payment.  A  new  note  was  given,  payable  on  de- 
mand, and  this  collateral  note,  payable  on  time,  was  pledged 
as  security.  Was  not  this  for  valid  consideration,  and  in  the 
usual  course  of  business?  The  proceeds  of  the  new  note  were 
placed  to  the  credit  of  the  maker  on  the  books  of  the  bank, 
and  thus  the  account  which  they  had  required  to  be  settled 
was  balanced.  It  cannot  be  contended  that  there  was  not 
such  a  consideration  here  as  would  make  the  transfer  of  the 
collateral  note  valid  between  the  immediate  parties;  and  if 
valid  between  them,  why  does  not  the  doctrine  of  credit  and 
currency  of  negotiable  instruments  transferred  before  maturity, 
without  notice  and  for  value,  apply,  with  its  legitimate  conse- 
queooes,  to  antecedent  parties,  as  in  all  other  cases  V 
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It  is  said  in  some  of  the  cases,  that  where  one  receiyes  a 
note  for  a  pre-existing  debt,  he  parts  with  nothing,  and  is  in 
the  same  situation,  after  a  successful  defense  by  the  maker,  that 
he  was  before  he  took  the  note;  and  therefore  it  is  argaed  that 
in  a  case  where  a  note  is  fraudulently  put  in  circulation,  the 
greater  equity  is  in  favor  of  the  maker.  But  how  can  we  say 
this?  If  the  holder  had  not  relied  on  the  security,  how  do  we 
know  that  he  would  not  have  insisted  upon  other  security  or 
upon  the  payment  of  his  debt  ?  If  this  note  had  been  negotiated 
with  another  party  for  cash,  and  with  that  the  note  had  been 
paid,  there  would  have  been  no  question  that  the  holder  of  the 
note  would  have  been  discharged  of  the  equities  of  prior  parties. 

It  is  not  reasonable  to  suppose  that  the  party  demanding  a 
settlement  of  the  debt  would  have  rested  quietly  had  not  secu- 
rity been  given;  and  how  can  we  say  that  if  the  holders  of  the 
note  had  not  given  faith  to  the  collateral  note,  they  would  not 
have  found  other  means  to  obtain  payment  of  the  debt?  As  to 
the  equities  of  the  case,  as  between  the  maker  and  the  holders 
of  the  note,  it  may  with  propriety  be  asked  whether  it  is  more 
oquitable  that  the  party  who  set  the  note  afloat,  with  all  the 
marks  of  credit  and  currency  upon  its  face,  should  suffer  the 
loss  consequent  upon  his  act,  or  that  the  loss  should  be  suf- 
fered by  one  who  has  taken  it  bona  fide,  as  security  for  a  debt 
due,  relying  upon  the  marks  of  credit  and  currency  wliich  the 
maker  himself  has  put  upon  it.  In  truth,  can  we  decide,  or 
ought  we  to  determine,  in  a  suit  at  law,  upon  these  doubtful 
equities  in  such  cases,  while  the  commercial  world  is  doing 
business  in  the  faith  that  there  are  established  rules  of  law, 
giving  to  negotiable  instruments  credit  and  oorrency,  when 
negotiated  before  maturity? 

So  far  as  we  have  been  able  to  ascertain  from  an  examination 
of  the  English  decisions,  there  is  no  case  in  which  it  has  been 
decided  that  current  negotiable  paper,  taken  as  collateral  secu- 
rity for  a  prior  debt,  is  not  taken  for  value,  and  in  the  usual 
course  of  business.  In  the  case  of  Poirier  v.  MorrU,  20  Eng. 
L.  &  Eq.  103,  it  seems  to  have  been  held  that  such  a  transfer 
is  valid  according  to  English  law.  Lord  Campbell,  C.  J.,  in 
giving  the  opinion  in  that  case,  says:  '^ There  is  nothing  to 
make  a  difference  between  this  and  the  common  case,  where  a 
bill  is  taken  as  security  for  a  debt;  and  in  that  case  an  ante- 
cedent debt  is  a  sufficient  consideration."  The  American  courts 
ere  quite  divided  upon  this  point  The  leading  case  in  support 
of  the  doctrine  tlxat  a  note  negotiated  as  collateral  security  for 
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A  precedent  debt  is  not  taken  for  value,  CoddingUm  v.  Bay,  20 
Johns.  637  [11  Am.  Dec  842],  was  an  extreme  case,  and  is  such 
a  decision  as  might,  perhaps,  be  sustained  without  resort  to  the 
broad  principle  there  laid  down,  that  such  a  note  taken  bona 
fidcj  and  without  notice,  is  subject  to  equities  existing  between 
the  original  parties.  There  was  in  that  case  not  only  a  grosi 
fraud  in  the  transfer  of  the  note,  but  it  seems  to  have  been  taken 
after  the  known  insolvency  of  the  indorser,  and  as  collateral 
Becurity  for  contingent  liabilities  with  which  the  holders  had 
not  then  become  charged.  Whether  such  circumstances  might 
not  reasonably  be  held  sufficient  to  put  the  holder  upon  inquiry 
at  the  time  so  as  to  affect  the  bona  fides  of  his  taking  the  note, 
may  well  be  questioned.  Be  this  as  it  may,  it  seems  to  have 
been  held  in  New  York,  after  that  decision,  that  a  transfer  of  a 
current  note  for  a  precedent  debt  was  not  sufficient  to  shut  out 
the  equities  between  prior  parties  in  favor  of  the  holder;  aud 
in  this  doctrine  the  courts  of  several  other  states  concur. 

The  contrary  doctrine  is,  however,  maintained  in  the  courts 
of  Massachusetts,  Ck)nnecticut,  Pennsylvania,  Oeorgia,  Ala- 
bama, North  Carolina,  and  New  Jersey.  Chancellor  Kent,  who 
first  decided  the  case  of  Coddington  v.  Bay^  which  is  affirmed 
in  20  Johnson,  in  his  commentaries,  vol.  3,  p.  96,  adopts  the 
rule  recognized  by  these  courts  as  the  plainer  and  better  doc- 
trine. The  deliberate  and  well-considered  opinion  of  the  case  of 
Swift  V.  Tyson,  16  Pet.  15,  in  the  supreme  court  of  the  United 
States,  delivered  by  Mr.  Justice  Story,  upon  a  fall  consider- 
ation of  the  case  upon  principle,  and  after  a  review  of  all  the 
cases  up  to  that  time,  seems  to  establish  the  point  with  a 
weight  of  authority  too  overwhelming  to  be  resisted.  It  is 
true,  as  is  urged  by  counsel,  that  in  many  of  the  cases  the 
question  of  taking  negotiable  paper  as  collateral  security  was 
not  necessarily  involved  in  the  matter  for  decision;  the  cases, 
as  in  Swift  v.  Tyson,  supra,  presented  only  the  question  of  taking 
such  paper  in  payment  of  a  precedent  debt.  But  the  courts  all 
treat  the  question  as  if  there  was  no  difference,  upon  principle, 
between  a  note  indorsed  in  payment  and  one  indorsed  for 
security.  We  think,  however,  that  the  same  doctrine  is  main- 
tained in  a  later  case  in  the  supreme  court  of  the  United  StateSj. 
where  the  point  did  arise,  and  was  to  the  same  effect  decided: 
Bank  of  the  Metropolis  v.  New  England  Bank,  1  How.  234. 
The  precise  point  has  also  been  decided  in  several  other  casea 

The  latest  case  which  we  have  seen  in  which  the  question 
hm  arisen  is  one  in  the  supreme  court  of  Vermont:  Atkinson 
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V.  BrookSj  26  Vt.  569  [62  Am.  Dec.  592].  That  was  a  case  in 
its  character  exceedingly  similar  to  the  one  before  us.  The 
opinion  was  delivered  by  Redfield,  C.  J.  After  giving  his 
reasons  for  holding  that  a  current  note,  indorsed  over  as  col- 
lateral  security  for  a  pre-existing  debt,  without  notice,  may  be 
held  by  the  indorsee,  discharged  of  the  equities  between  ante- 
cedent parties,  he  reviews  the  authorities  with  great  ability, 
and  comes  to  the  conclusion  that  his  decision  is  sustained  by 
the  weight  of  the  authority  as  well  as  by  the  reason  and  justice 
of  the  case.  After  a  patient  examination  of  all  the  cases  which 
we  have  found  in  which  the  doctrine  has  been  brought  in  ques- 
tion, we  have  come  to  the  same  oonclusion.  The  exceptions 
in  this  case  are  therefore  overruled,  and  a  new  trial  refused. 
Ames,  C.  J.,  did  not  sit  in  this  case. 


KlQOTIABLB  iNCrrSCTlCENT  TaKEN  AS  COLIATIBAL  SsOUBITr  f OF  pTS-existillg 

debt  is  not  subject  to  equities  between  the  original  parties:  See  Pc^mt. 
BenMleyt  68  Am.  Deo.  318,  note  321,  where  other  cases  are  collected. 

iNDOBflEE  OV  NbGOTIABLB  InSTBTTKBHT  TaKSN  AS  GOLLATBBAL  SeOUBIIT 

for  a  pre-existing  debt  is  prima  fade  a  holder  for  a  valuable  oonsiderationt 
AUanion  ▼.  Brooks,  62  Am.  Dec.  602,  note  602,  where  other  oases  are  coUected: 
Trusteea  qflotoa  College  ▼.  ffUl,  12  Iowa,  478;  Cohb  ▼.  Boyfe,  7  R.  L  653^  both 
citing  the  principal  case. 

Payment  ov  Antboident  Debt,  AEn>  Bblbabb  or  Pabxhs  Oollaxbballt 
Liable,  is  sufficient  consideration  to  make  a  transfer  of  a  note  homajide: 
Emanuel  v.  WhiU,  69  Am.  Dec.  385,  note  387,  where  other  cases  are  ooUeoted. 

The  frinoipal  oase  is  cited  in  FcAr  ▼.  Howard,  6  Nev.  810,  to  the  point 
that  there  is  no  difference  between  a  pre-existiiig  debt  and  a  fresh  loan  or 
adrance  of  money. 


OASES   IN    EQUITY 


OOUET  OF  APPEALS  AND  COCBT 

OFEBBOBS 


SOUTH  CAROLINA. 


MoGlsllen  V.  Hethbbihgtoh. 

[10  RiCRABlMOlf'B  BQVirr,  Wl] 

Buwram  b  Ertitlkd,  as  Such,  to  his  CouiraiL  Fa  Bmumim  ni  Wka^ 
xjsBnro  Will  before  the  ordinary  in  Bolemn  fonn;  Imt  if  ha  k  tlflo  a 
deriaee  and  legatee,  the  devise  and  legacies  to  him  are  ehaigeable  with 
mich  fee  and  other  ezpenaea,  ratably  in  proportion  to  the  Talne  of  the 


Exception  to  the  conuniBsioner^s  report,  on  the  groond  that 
he  erred  in  not  allowing  a  credit  of  five  hundred  dollars  to 
defendant,  as  execator,  for  establishing  testator's  wilL  The 
remaining  facts  are  stated  in  the  opinion. 

Smithy  for  the  appellant. 
Clawson  and  MeAlUey,  contra. 

By  Court,  Wardlaw,  Chancellor.  The  brief  in  this  case  is 
long,  but  while  it  contains  much  superfluous  matter,  it  omits 
some  of  the  materials  of  a  satisfactory  judgment;  particularly 
the  commissioner's  report  of  June,  1856,  which  was  the  basis 
of  Chancellor  Johnston's  decree  now  appealed  from.  The  first 
ground  of  appeal  objects  that  the  chancellor  allowed  the  de- 
fendant, as  executor,  a  credit  of  five  hundred  dollars  as  coun- 
sel fee  paid  to  establish  the  will  of  testator,  when  it  appears 
by  the  provisions  of  said  will  that  he  was  in  fact  litigating  in 
his  own  right  and  for  his  own  interest.  It  seems  that  the 
testator  devised  to  the  executor  all  his  land,  worth  about  six 
thousand  dollars,  and  at  least  an  equal  portion  of  his  small 
personalty,  and  that  the  executor  had  notice  before  probate,  in 
common  form,  that  the  validity  of  the  will  would  be  contested. 
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The  case  is  distinguiBhable  from  those  previously  decided  on 
this  "  perplexing  doctrine."  In  Wham  v.  Love^  Rice  Eq.  51, 
the  ordinary  duties  of  the  administrator  had  been  discharged, 
and  he  was  refused  credit  for  his  expenses  in  resisting,  unsuc^ 
cessfully,  the  title  of  the  plainti£f8  to  the  fund  for  distribution 
in  his  hands,  in  behalf  of  himself  and  other  defendants  in  the 
same  interest;  his  expenditure  was  not  for  the  maintenance  of 
his  fiduciary  relation,  but  for  his  own  gain.  In  Atehesan  v. 
Robertsorij  4  Rich.  Eq.  89,  allowance  was  made  to  an  executor 
for  a  fee  paid  to  counsel,  partly  for  resisting  just  claims  of  the 
legatees;  but  this  was  because  the  legatees  received  the  benefit 
of  a  mortgage  taken  by  the  executor  for  his  own  security,  and 
it  would  have  been  plainly  unjust  to  deprive  him  of  his  tiUe  for 
the  benefit  of  the  legatees  generally,  without  reimbursing  him 
for  his  expenses  honestly  incurred. 

In  Butler  v.  Jennings^  8  Rich.  Eq.  87,  which  is  most  analogous 
of  the  cases  to  the  present,  an  executor  was  allowed  his  expenses 
in  attempting  to  establish  a  will  in  due  form  of  law  after  it  had 
been  admitted  to  probate  in  common  form,  but  it  did  not  dis- 
tinctly appear  there  that  the  executor  took  any  interest  under 
the  will.  The  principle  to  be  deduced  from  all  the  cases  is,  that 
the  representative  should  be  reimbursed  from  the  estate  for  the 
exjienses  he  has  incurred  in  litigation  fairly  falling  upon  him  in 
his  character  of  trustee;  especially  where  he  has  been  successful^ 
although  he  may  have  some  interest  in  the  subject  of  suit.  He 
should  have  credit  for  all  expenditures  for  the  preservation  and 
benefit  of  the  estate,  as  for  fees  to  counsel,  for  general  advice  in 
the  administration  of  the  estate,  for  resisting  doubtful  claims, 
for  clearing  out  incumbrances,  for  obtaining  the  instruction  of 
the  court  in  a  proper  case,  for  settlement  of  the  estate,  and  like 
services.  In  Butler  v.  Jennings^  8  Rich.  Eq.  87,  some  reliance 
in  the  judgment  was  put  on  the  fact  that  the  litigation  concern- 
ing the  will  was  stirred  after  the  title  of  executor  had  been 
conferred  on  the  defendant  by  the  ordinary;  but  one  nominated 
executor  may  perform  many  acts  in  that  character  before  pro- 
bate, and  is  under  obligation  to  set  up  what  he  really  believes 
to  be  the  will  of  his  deceased  friend  and  testator;  and  if  the 
result  proves  that  his  belief  was  just,  he  ought  not  to  sustain 
the  cost  of  establishing  the  will  from  his  own  pocket.  We  are 
content,  then,in  this  case,  that  the  counsel  fee  should  be  paid  out 
of  the  estate;  but,  as  we  understand  the  matter,  the  commis- 
sioner in  his  last  report  throws  the  whole  burden  of  this  expen- 
diture on  the  other  legatees,  in  exoneration  of  the  executor,  at 
least  to  the  extent  of  his  devise.     That  is  considered  an  ui^just 
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result.  In  payment  of  the  debts  of  a  testator  or  intestate  and 
the  ordinary  expenses  of  administration,  resort  is  properly  had 
primarily  to  the  personal  estate,  but  this  case  is  exceptional. 
The  executor  was  litigating  with  the  other  legatees  mainly  for 
his  own  benefit,  and  partly  before  he  assumed  the  office;  and  it 
is  not  just  that  they,  in  addition  to  payment  of  their  own  coun- 
sel, should  sustain  the  whole  burden  of  reimbursing  him  for 
payoient  to  his  counsel.  It  is  adjudged  that  the  executor  here 
is  not  entitled  to  exoneration  for  payment  to  his  counsel  of  that 
part  of  the  fee  which  is  proportionate  to  the  value  of  the  estate 
devised  and  bequeathed  to  him;  and  it  is  ordered  that  the 
commissioner  reform  his  report  so  as  to  make  it  a  burden  on 
all  the  legatees  ratably  to  the  value  of  their  shares. 

The  second  ground  of  api)eal  relates  to  the  hire  of  the  slave 
Daniels  for  the  years  1852, 1853,  and  1854,  and  suggests  that 
the  chancellor  was  mistaken  in  supposing  that  the  slave  for 
these  years  was  in  possession  of  James  Hetherington,  and  not 
hired  out  by  the  executor.  Thd  conmiissioner  originally 
allowed  this  hire,  and  the  chancellor  disallowed  it;  but  recom- 
mitted the  report,  with  very  proper  instructions  to  the  commis- 
sioner to  charge  the  executor,  where  he  had  hired  the  slave  to 
another  person  than  James  H.,  and  had  received,  or  ought  to 
have  received,  the  hire,  and  had  not  accounted  with  James  H. 
before  notice  of  the  latter's  assignment.  There  was  evidence 
at  the  former  reference  that  this  slave  had  been  hired  for  two 
of  these  years,  although  it  did  not  appear  by  whom  or  to  whom 
or  at  what  price  he  was  hired.  At  the  latter  reference,  Crosby, 
assignee  of  James,  offered  additional  evidence  on  the  subject, 
and  the  commissioner  refused  to  receive  it,  because,  as  he  sup- 
posed, the  chancellor  had  concluded  the  point.  We  do  not  so 
interpret  the  decree,  and  think  the  commissioner  should  have 
received  the  evidence.  It  is  ordered  that  the  report  be  recom- 
mitted to  the  conmiissioner  as  to  this  matter. 

On  the  questions  of  fact  brought  under  review  by  the  third 
ground  of  appeal,  we  do  not  perceive,  in  the  dim  Ught  afforded 
by  the  brief,  any  error  in  the  chancellor. 

It  is  ordered  that  the  decree  be  modified  as  hereinbefore 
directed,  and  in  other  respects  be  affirmed. 

DijNSiN  and  Daboan,  chancellors,  concurred. 
Decree  modified. 


ExiocrroB,  Right  or,  to  Redcbubshcxnt  fob  Cottvbxl  Fibs  BxnorDXD 
or  Eotabushino  Wn.L:  See  ffendermm  ▼.  Swrnmons,  70  Am.  Bee.  690^  and 
man  cited  in  notes. 


92  MiLLEB  V.  Law.  [S.  Carolina, 

Miller  v.  Law. 

[10  RiCBABDSON'B  EQUITT,  SaOl] 
OOMMiaSIONES  HA8  DiSORXIION  TO  WITHDRAW  IiAHD  IBOM  SaU^  after  H  hM 

been  offered,  and  even  after  a  bid  hae  been  reoeiyed  and  cried»  and  if  ha 
does  Bo»  the  higheet  and  last  bidder  ia  not  entitled  to  a  oonYeyanoe^  tbara 
being  no  contract  with  him.  The  commisaioner's  diaoretioD,  howerer,  la 
snbject  to  the  control  of  the  ooort  in  thia  regard. 

Motion  to  require  commissioner  to  show  cause  why  the  bid 
of  one  Mayrant  should  not  be  set  down  and  entered  as  the  last 
and  highest  bid  at  a  partition  sale,  and  why  he  should  not 
make  title  to  Mayrant  in  compliance  with  the  terms  of  sale. 
The  commissioner  answered,  admitting  that  Mayrant  had 
made  the  highest  bid,  but  submitted  that  as  it  was  in  his  dis- 
cretion to  accept  the  bid  or  not,  and  as  the  bid  was  not  suffi- 
cient to  satisfy  the  costs  and  fees,  he  had  not  accepted  the  bid, 
and  that  Mayrant  had  no  rights  till  his  bid  was  accepted.  The 
motion  was  denied  and  rule  refused,  and  Mayrant  appealed. 

MoseSy  for  the  appellant. 
Bellinger  and  Lawj  contra. 

By  Court,  Johnston,  Chancellor.  Whether  the  commissioner 
rendered  himself  liable,  as  for  misconduct,  in  refusing  to  keep 
up  the  biddings,  and  to  close  a  contract  with  Mr.  Mayrant 
upon  his  bid,  or  not,  it  is  certain  that  no  contract  was  closed 
with  him;  and  he  is  not  entitled  to  have  a  conveyance  either 
under  a  rule,  or  under  a  bill  exhibited  for  that  purpose. 

But  it  is  the  constant  practice  to  allow  commissioners  to 
withdraw  property,  temporarily,  from  sales,  when  they  see 
that  to  press  the  sale  would  be  to  sacrifice  the  property.  I 
am  of  opinion  they  should  have  this  discretion,  under  the 
control  of  the  court.  It  may  be  liable  to  abuse;  in  which  case 
the  court  can  control  it  by  peremptory  orders,  or  otherwise. 
But  on  the  other  hand,  when  judicioucdy  exercised,  as  in  this 
instance,  it  is  most  wholesome. 

It  is  ordered  that  the  appeal  be  dismissed. 

DuNEiN,  chancellor,  concurred. 
Appeal  dismissed. 
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MooBE  V.  Williamson. 

[10  RlCHAU>80M*8  BQUITT,  82S.J 

Ok  pAKiinoN  ov  Lakss^  Imtbovxicizits  abs  kot  Ait^miD  lOK  Aooqbd- 
INO  TO  THKiB  OoBSf  but  acoording  to  the  Talne  which  they  have  irapartad 
to  the  piemiees. 

Pajett  DxaaATisnzD  wm  Afpbaibkkxnt  bt  CoMMXSsioinEBs  or  PABnnon 
of  land  to  be  asngned  to  another  may  bring  the  property  to  a  lale  by  a^ 
coring  and  maJdng  a  bid,  offering  a  material  adyance  in  price  over  such 
appraised  valne. 

Bill  for  partition.  On  the  commissioners'  return,  plaintiff 
excepted  thereto:  1.  Because  the  improvements  were  not  prop- 
erly assessed;  2.  Because  in  allowing  certain  lands  to  one  of 
the  parties  they  had  been  assessed  too  low,  plaintiff  accompany- 
ing the  latter  objection  with  an  offer  of  an  advance  of  five  hun- 
dred dollars  on  the  assessed  value.  The  opinion  sufficiently 
states  the  further  facts. 

« 

WiUiama^  for  the  appellants. 
Moore^  earUra. 

By  Court,  Johnston,  Chancellor.  Nothing  is  better  settled 
in  our  practice,  not  only  in  cases  of  intestacy,  but  in  cases  un- 
der contract,  as  may  be  seen  in  the  case  of  Stoney  v.  SchvltZy  1 
Hill  Ch.  465  [27  Am.  Dec.  429],  than  that  where  the  value  of 
improvements  is  to  be  computed  in  a  division,  the  process  is 
to  allow,  not  the  cost  of  the  improvements,  but  the  value  they 
impart  to  the  premises.  Whatever  may  be  the  rule  in  other 
states  or  countries,  this  is  our  rule,  and  may  be  traced  back  as 
far  as  1832,  if  not  to  an  earlier  time.  A  rule  to  allow  the  cost  of 
improvements  would  subject  the  owner  of  the  premises  to  the 
want  of  judgment  or  economy  of  the  improver,  and  render  him 
liable  to  be  built  out  of  his  land  by  the  improvidence  of  his 
tenant. 

It  is  equally  a  notorious  practice  in  partition  cases  that  a 
party  dissatisfied  with  the  rate  at  which  land  is  recommended 
to  be  assigned  to  another  party  may  shake  the  proposed  assign- 
ment, and  bring  the  property  to  a  sale,  by  making  and  securing 
a  bid  for  a  material  advance  in  price  over  the  value  assessed 
by  the  commissioners.  The  court  would  not  attend  to  an  in- 
significant advance,  since  such  a  practice  would  tend  to  hang 
up  causes  indefinitely,  without  sensibly  promoting  the  justice 
of  cases;  but  wherever  the  advance  is  for  the  substantial  ben- 
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efit  of  all  the  parties  interested  in  the  partitioDi  the  court  is 
bound  to  attend  to  it. 
It  is  ordered  that  the  appeal  be  overruled  and  the  decree 

confirmed. 

Ddnkin  and  Wardlaw,  chancellors,  concurred. 
Appeal  dismissed. 

Pabtition,  Allowanob  ior  Impbotxuxnts:  See  Robhuom  t.  MeDimaH 
62  Am.  Dec.  4S0,  and  extensive  note  thereto  483;  487,  citing  many  caaee. 

Judicial  Salb  ob  Apfbaisbment,  SsiriNa  asidb  whxv  Adyanob  Bid 
OwwEBXD:  See  Roberta  v.  Roberta,  70  Am.  Dea  435,  and  note. 


Williams  v.  Nbbl.     Floyd  v.  Nbbl. 

[10  RiCHABDBOH'a  BquxtT,  888.] 

Cbbditob*8  Bill  to  Sbt  asidb  Dbeds  or  Gdt  made  at  yarioos  times  to  de- 
fendants, the  several  children  of  a  debtor,  is  not  objeotiaiiable  on  the 
ground  of  multifariousness. 

Lbatb  to  Ambnd  Bill  so  as  to  Makb  It  Cbeditob's  Bill  will  be  granted 
at  any  time. 

Whbbb  Ssvbbal  Cbbditob's  Bills  abb  Institutbd  bt  VtrwKBxtrr  Cbbd- 
croBS,  all  will  be  stayed  but  one,  and  aU  the  creditors  will  be  allowed  to 
come  in  under  the  decree  in  that  suit. 

Bills  filed  by  different  creditors  to  set  aside  deeds  of  gift 
made  at  various  times  by  Neel  to  his  children.  Defendants 
demurred  for  multifariousness.  The  demurrer  was  overruled, 
and  defendants  appealed. 

Fair,  for  the  appellants. 

Jones  and  Garlingionj  contra. 

By  Court,  Dunein,  Chancellor.  These  causes  were  heard 
together.  The  former  bill  is  stated  to  have  been  filed  in  Au- 
gust, 1857,  the  latter  in  November  of  the  same  year.  To  both 
suits  the  defendants  demurred  for  multifariousness.  All  the 
plaintiffs  are  stated  to  be  creditors  of  George  Neel,  who  is 
alleged  to  be  insolvent.  The  charges  are  that  at  various  times 
he  made  voluntary  gifts  of  property  to  his  children,  the  sev- 
eral defendants,  who  are  alleged  to  be  in  possession  of  the 
same.  The  purpose  of  the  plaintiffs  is  to  set  aside  the  deeds 
and  subject  the  property  to  the  payment  of  the  grantor's  debts. 
No  actual  or  intentional  fraud  is  charged  on  any  of  the  parties. 
The  principle  is  very  well  established  that  '^  where  the  inter- 
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ests  of  the  plaintiffs  are  the  same,  although  the  defendauts 
may  not  have  a  co-extensive  common  interest,  but  tbeir  inter- 
ests may  be  derived  under  different  instroments,  if  the  general 
objects  of  the  bill  will  be  promoted  by  their  being  imited  in  a 
single  suit,  the  court  wUI  not  hesitate  to  sustain  the  bill  against 
all  of  them:"  Story^s  Eq.  PI.,  sec.  634.  Upon  this  principle, 
it  has  been  held  that  "  distinct  and  several  judgment  creditors 
may  join  in  one  bill  for  discovery  and  relief  to  set  aside  con- 
veyances  which  have  been  made  by  their  debtor  in  fraud  of 
his  creditors — ^for  they  all  have  a  common  interest  in  the  suit; 
and  if  they  succeed,  the  decree  will  be  beneficial  to  all  in  pro- 
portion to  their  respective  interests:"  Id.,  sec.  537  a. 

In  addition  to  these  general  reasons,  it  may  be  added  that  it 
is  a  favorite  object  of  equity  jurisdiction  to  do  complete  justice 
and  prevent  a  variety  of  litigation.  If  the  allegations  of  the 
plaintiffs  should  be  successfully  maintained,  in  administering 
the  prox)er  rehef,  the  court  may  deem  it  necessary  to  have  the 
several  donees  before  them  in  order  to  adjust  the  equities  which 
may  arise  among  themselves:  See  Screven  v.  Joyner^  1  Hill  Ch. 
262  [26  Am.  Dec.  199] ;  Tlwmpson  v.  Murray ,  2  Id.  204  [29  Am. 
Dec.  68].  The  court  is  of  opinion  that  the  demurrers  in  both 
cases  were  properly  overruled. 

In  the  case  first  entitled  ( Williams  v.  Neel),  the  second  ground 
of  appeal  is,  that  if  the  bill  be  not  multifarious,  yet  the  demur- 
rer should  have  been  sustained  and  the  bill  dismissed,  on  the 
ground  that  it  should  have  been  a  "  creditor's  bill."  But  no 
such  objection  appears  in  the  ground  of  demurrer,  which  is  for 
multifariousness  only.  Upon  such  objection  being  taken,  it  is 
not  unusual  for  the  court,  at  any  time,  to  give  leave  to  the 
plaintiff  to  amend  his  bill  in  this  respect  if  it  be  deemed  neces- 
sary; or,  as  suggested  by  the  chancellor  in  Hallett  v.  HaUettj  2 
Paige,  18, 19,  '^  if  several  suits  are  pending  in  favor  of  different 
creditors,  the  court  will  order  the  proceedings  in  all  the  suits 
but  one  to  be  stayed,  and  will  require  the  several  parties  to 
come  in  under  the  decree  in  such  suit,  so  that  only  one  account 
of  the  estate  may  be  necessary."  But  all  this  is  matter  for  the 
circuit  court,  and  not  for  this  tribunal. 

It  is  ordered  and  decreed  that  the  appeal  be  dismisaed. 

Johnston  and  Wabblaw,  chancellars,  conotuxed* 
Appeal  dismissed. 
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CUBETON   V.    DoBY. 

[10  RICHABDSON'S  EQUITT,  41L] 

Cbmmsioir  ov  Jodomsnt  bt  Dzbtor  to  Bona  Fidb  Crbditor  is  vot 
Fraudulent  as  agaiiust  other  creditors,  becanae  of  the  mere  fact  that  the 
debtor  knows  that  such  creditor  intends  to  settle  the  larger  portion  of 
the  debt  on  the  debtor's  family. 

Bill  to  set  aside  as  fraudulent  a  confessioii  of  judgment  by 
defendant  to  his  debtor,  Doby.  The  chancellor  ordered  the 
judgment  set  aside.    Defendants  appealed. 

Moore,  for  the  appellant. 
CookCy  contra. 

By  Court,  Dunkin,  Chancellor.  The  defendant  Doby,  hav- 
ing been  long  the  indulgent  creditor  of  Henry  B.  Price,  had 
removed  to  the  west.  Hearing  of  Price's  pecuniary  embarrass- 
ments, and  ^'  influenced  [as  he  says  in  his  answer]  as  much  by 
his  solicitude  for  the  welfare  of  the  family  of  Price,  who  was 
nearly  related  to  him  by  marriage,  as  to  secure  the  payment 
of  his  debt,  he  came  on  a  visit  to  Lancaster,  in  Jime,  1855,  on 
this  and  other  business."  Before  his  return  home,  to  wit,  on 
the  twenty-third  of  Jime,  1855,  he  left  a  power  of  attorney 
with  David  M.  Crockett,  to  collect  all  his  debts,  and  particu- 
larly that  due  by  Henry  R.  Price;  and  to  procure,  if  he  could, 
a  confession  of  judgment  from  Price  for  his  debt,  and  to  lodge 
execution;  and  if  such  execution  should  be  older  than  any 
except  those  already  existing  against  Price,  and  his  property 
should  be  brought  to  sale,  he  authorized  his  attorney  to  bid  off 
the  property  to  the  extent  that  the  proceeds  of  sale  might  be 
applicable  to  his  execution,  and  to  settle  the  same,  with  the 
exception  of  one  tract  of  land,  to  the  sole  and  separate  use  of 
Nancy  Price,  the  wife  of  the  said  Henry  B.  Price,  during  her 
natural  life,  and  after  her  death,  to  her  daughter,  Henrietta,  in 
fee.  On  the  tenth  of  July,  1855,  Price  confessed  a  judgment 
to  Doby  for  four  thousand  seven  hundred  and  thirty-nine  dol- 
lars and  fifty-four  cents,  with  interest  from  the  thirteenth  of 
December,  1851,  on  a  demand  which  the  pleadings  admit  to 
be  justly  due  to  him.  On  the  fourteenth  of  July,  1855,  he  con- 
fessed another  judgment  to  him  for  six  hundred  and  forty-eight 
dollars,  which,  the  answer  states,  was  omitted  by  mistake,  but 
which  the  plaintiff  charges  was  not  due,  '^  as  he  is  informed 
and  believes  that  the  former  judgment  embraced  all  that  Price 
owed  him." 

Under  various  executions,  Price's  property  was  brought  to 
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Bale  by  the  sheriff  on  the  third  of  December,  1855.  The  aggre- 
gate of  Doby's  debt  was  six  thousand  seven  hundred  and  fifty- 
fimr  dollars  and  forty-nine  cents.  Both  Price  and  Doby  deny 
any  agreement  on  which  the  judgment  was  confessed,  but  Price 
says  that  he  was  aware  of  the  power  of  attorney,  and  that 
*^  after  this  manifestation  of  generosity  on  the  part  of  Doby,  he 
admits  that  he  more  cheerfully  confessed  the  judgment;"  but 
he  denies  that  the  confession  was  made  with  any  fraudulent 
intention,  and  submits  that  the  arrangement  proposed  by  Doby 
has  not  operated  to  the  injury  of  the  plaintiff  or  of  any  other 
creditor.  The  sales  made  in  December,  1855,  and  afterwards, 
amounted  to  a  larger  sum  than  was  necessary  to  pay  the  debt 
of  Doby,  as  weU  as  the  prior  executions,  but  not  enough  to  reach 
the  junior  execution  of  the  plaintiff.  There  is  no  suggestion 
that  the  property  did  not  bring  its  full  yalue.  Crockett,  the 
attorney  of  Doby,  purchased  at  the  sales  seyen  negroes,  one  of 
whom  afterwards  died,  and  he  states  in  his  answer  that  he 
hired  four  to  Price  and  two  to  another  person.  The  fraud  in 
the  confession  of  judgment  is  alleged  to  be  established  by  the 
provision  which  Doby  was  to  make  for  the  wife  and  family  of 
Price.  Of  course,  it  is  equally  fraudulent  or  innocent  whether 
Doby's  agent  did  or  did  not  afterwards  purchase,  at  the  sheriff's 
sales,  any  part  of  the  property.  With  the  exception  of  the 
value  of  the  negroes  (three  thousand  three  hundred  dollars), 
the  amount  of  Doby's  judgments  has  been  reserved  by  Crockett, 
his  attorney,  or  is  subject  to  his  order.  The  plaintiff  alleges 
that  the  amount  reserved  by  Doby  for  himself  did  not  exceed 
two  thousand  dollars,  and  that  the  surplus  of  the  amoimt  due 
cm  the  judgments  (probably  some  five  thousand  dollars)  is 
settled,  or  to  be  settled,  on  the  family  of  Price. 

Certainly  a  judgment  may  be  fraudulent  though  the  amount 
for  which  it  is  confessed  be  bona  fide  due.  This  principle  is 
recognized  in  Bird  v.  Aitken,  Bice  Eq.  73,  as  where  one  renders 
assistance  to  a  debtor  to  enable  him  to  defraud  his  other  cred- 
itors, this  is  a  fraud  upon  the  part  of  him  who  assists.  The 
bona  fides  of  his  own  debt  will  not  sanctify  the  transaction,  and 
Pickett  V.  Pickettj  2  Hill  Ch.  470,  is  cited  as  a  striking  illu8tra> 
tion,  in  which  a  bona  fide  purchaser  assisted  an  absconding 
debtor  in  eloigning  his  property.  But  in  the  same  case  of  Bird 
V.  Aitken,  supra^  it  was  authoritatively  adjudged  that  the  mere 
fact  of  securing  a  preference  of  his  own  debt  by  a  confession 
of  judgment  "does  not  constitute  an  unlawful  or  fraudulent 
hinderance  as  to  the  unpreferred  creditors."    "  It  cannot  be 
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doubted,"  bbjb  Chancellor  Harper,  ^^  that  the  mere  preference 
of  one  creditor  to  another  cannot  impeach  the  transaction; 
and  if  there  were  nothing  else  in  this  case  than  that  Aitkcn 
had  given  a  voluntary  preference  by  confessing  the  judgment, 
that  could  not  be  impeached,  though  he  might  have  foreseen 
that  the  effect  would  be  to  defeat  other  creditors.  That  would 
not  be  a  fraudulent  but  a  lawful  purpose.  There  is  no  fraud 
either  in  the  debtor  or  the  preferred  creditor."  The  court  of 
appeals  afi&rmed  the  doctrine,  and  fiirthermore  held  that  there 
was  nothing  in  that  case  to  invalidate  the  transaction.  While 
the  law  thus  allows  the  debtor  to  give  a  preference  among  his 
creditors,  it  will  not  allow  him  to  secure  an  advantage  to  him- 
self at  the  expense  of  creditors,  as  the  price  of  such  prefer- 
ence— ^that,  in  every  case,  the  inquiry  should  be  as  to  the 
rights  of  the  creditors;  and  in  preserving  those  rights,  care 
should  be  taken  that  an  act  of  spontaneous  kindness  and  in- 
dulgence on  the  part  of  the  creditor  be  not  confounded  with 
fraud  in  the  debtor.  The  best  feelings  should  not  be  chilled 
and  stifled  by  an  overweening  tendency  to  detect  collusion. 
"My  own  experience,"  said  the  late  wise  and  venerable  presi- 
dent of  this  court,  in  Maples  v.  MapleSj  Bice  Eq.  300 — ^**my 
own  experience  is,  that  a  great  deal  of  fraud  is  committed  in 
carrying  out  the  rules  which  have  been  prescribed  for  its  pre- 
vention." 

In  this  case  Price  expected  and  believed  that,  if  his  prop- 
erty should  be  sufficient  to  reach  and  satisfy  the  execution,  his 
humane  and  generous  creditor  would  settle  upon  his  family 
the  larger  part  of  the  money  to  be  realized.  If  there  were  any 
question  of  the  reality  and  bona  fides  of  the  debt,  such  un- 
wonted liberality  might  provoke  suspicion.  But  it  is  substan- 
tially conceded  that  the  debt  was  justly  due.  The  debtor's 
property  was  exposed  to  public  sale,  brought  a  fair  price,  and 
the  proceeds  have  been  applied  to  the  discharge  of  this  and 
older  execution  creditors.  At  what  expense,  then,  of  the  junior 
creditors  is  it  that  an  advantage  is  given  out  of  the  proceeds  of 
sale  to  the  family  of  the  debtor?  The  larger  portion  of  the 
property  must  have  been  purchased  by  strangers,  and  a  con- 
siderable portion  of  the  fund  belonging  to  the  defendant  is  still 
in  the  hands  of  the  sheriff.  If  the  defendant  thought  proper 
to  give  it  to  a  third  person  or  to  a  charitable  institution,  no  one 
would  doubt  his  right,  nor  would  any  unpaid  creditor  of  Price 
surmise  that  the  defendant's  liberality  had  been  exercised  at 
his  expense.     Nor  is  it  any  more  at  his  expense  that  the  family 
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of  Price  have  been  the  objects  of  his  bounty.  The  tnmsactioQ 
is  yet  incomplete.  The  money  is  not  yet  paid  over  to  the  d^ 
fondant's  agent,  and  the  settlement  has  not,  consequently,  been 
yet  made.  But  this  court  considers  that  as  done  which  is 
agreed  to  be  done.  The  property,  whatever  it  be,  is  held  sub- 
ject to  the  terms  of  the  settlement.  After  the  case  of  ArundeU 
y.  Phipps^  10  Ves.  14D,  and  our  own  case  of  Maples  v.  Maples, 
Rice  Eq.  300,  it  will  not  be  contended  that  a  possession  is 
fraudulent  which  is  in  accordance  with  the  terms  of  the  deed* 
It  is  ordered  and  decreed  that  the  decree  of  the  circuit  court 
be  reversed,  and  that  the  biU  be  dismissed. 

Johnston  and  Wabdlaw,  chancellorSi  concurred. 

Decree  reversed. 


/uDOMXiraB  BT  OoxroBunr,  VAui)nTor»  ajtd  IiinAanaanFioa IkADM 
See  Dmnum  t.  JTorlwefl;  SO  Am.  Dee.  176^  and  note. 


Bowers  v.  Bowebs. 

[10  BiCHABMOir's  Xquxtt,  an.] 

Mabbiaqb  BSTwnir  Uhols  Ain>  Knoi  n  Vauiv  ^  iMwt  to  tbt  cockot  tha* 
the  wife  may,  after  her  haahand's  death,  daim  her  diatribatife  ahara  of 
hiaeetate. 

ICabbiaos  n  Cnrni  Ooimuor  in  South  Caboldia,  and  aa  aooh  la  no* 
affected  by  caaonioal  moapad^  of  the  partiea»  ariaiflf  from  proxifld^  of 
blood. 

C6nBT8  OANBOT  Dbclabb  Marbiaob  Vom  nr  Soimi  Cabouva  by  direet 
prooeedinga  for  that  pnrpoee;  but  anch  ooarta  hare  power,  whoa  the  qiiea- 
tioin  arieea  inddentally,  to  determmo  the  Talidity  of  a  marriage. 

Bill  by  children  of  decedent  by  his  former  marriage  for 
partition  of  his  estate  to  them,  on  the  ground  that  a  later  mar- 
riage between  him  and  his  niece  was  illegal  by  reason  of  their 
too  close  relationship,  and  that  the  latter  was  therefore  not  en- 
titled to  any  part  of  his  estate. 

Moore^  for  the  appellants. 

By  Coviiij  DuNKiN,  Chancellor.  It  is  not  qnesUoned  that 
the  circuit  decree  of  the  court  of  equity  is  in  oonformity  with 
the  unanimous  judgment  of  the  law  court  of  appeals  in  State 
v.  Barefoot^  2  Rich.  L.  209.  Barefoot  was  indicted  for  bigamy, 
and  the  conviction  was  sustained  upon  the  determination  of 
the  court  that  the  marriage  of  the  defendant  with  his  aunt  was 
valid  by  the  laws  of  South  Carolina.    The  avowed  object  of 
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ihe  appeal  is  to  obtain  the  review  and  reversal  of  that  judg- 
ment. 

Marriage  in  the  state^  of  Soath  Carolina  has  always  been 
regarded  as  a  merely  civil  contract.  For  any  civil  disability,  it 
may  be  treated  as  void  by  any  judicial  tribunal  of  the  state. 
But  the  court  of  equity  has  no  more  authority  over  the  subject 
than  a  court  of  law.  and  any  attempt  to  exercise  any  greater  or 
more  extensive  authority  would  be  a  simple  act  of  ursurpation. 
In  Mattison  v.  Maitiaony  1  Strobh.  Eq.  387  [47  Am.  Dec.  541], 
it  was  determined  unanimously  by  the  court  of  errors  that  in 
a  suit  between  the  parties  to  the  marriage  seeking  to  have  the 
same  declared  void,  the  court  of  equity  had  no  jurisdiction. 
But  in  a  suit  between  third  persons,  arising  in  the  court  of  law, 
the  validity  of  the  same  marriage,  impeached  on  account  of  an 
alleged  civil  disability,  was  fully  examined,  discussed,  and  de- 
termined. 

The  same  power  is  familiarly  exercised  by  the  court  of 
equity,  as  is  illustrated  by  the  case  of  Foster  v.  MeanSy  Speers 
Eq.  669  [42  Am.  Dec.  332].  All  these  inquiries  relate,  how- 
ever, to  some  civil  disability  or  other  infirmity  of  that  character 
in  the  alleged  contract.  But  the  incapacity  in  respect  of 
proximity  of  relationship  is  a  canonical  and  not  a  civil  disa- 
bility. Neither  the  court  of  chancery  in  England  nor  any  of 
the  law  courts  had  cognizance  of  canonical  disabilities.  When 
parliament  thought  proper  to  interfere,  and  by  the  statute  5 
A  6  Wm.  IV.,  c.  54,  declared  that  all  marriages  thereafter  cele- 
brated between  persons  within  the  prohibited  degrees  of  con- 
sanguinity or  affinity  should  be  absolutely  void,  then  the 
objection  came  within  the  cognizance  of  the  courts  of  common 
law:  2  Steph.  Com.  284.  So  when  the  legislature  of  South 
Carolina  shall  have  prescribed  within  what  degrees  of  relation* 
ship  marriages  shall  be  invalid,  the  law  will  be  understood  by 
the  dtizen  and  enforced  by  the  courts.  But  by  this  appeal 
the  court  is  invoked  to  recognize  a  principle  which  would 
not  only  declare  void  a  marriage  between  uncle  and  niece,  and 
of  course  bastardize  their  issue,  but  a  marriage  between  a  man 
and  his  wife^s  sister  falls  within  the  same  category,  and  if  the 
canonical  mode  of  computation  of  the  Levitical  degrees  be 
adopted,  a  marriage  between  first  cousins  is  equally  prohibited: 
See  note  to  2  Steph.  Com.  284.  On  the  other  hand,  extreme 
cases  of  unnatural  alliances  may  be  supposed,  at  which  the 
moral  sense  would  be  ofiended,  but  hitherto  public  sentiment, 
if  not  private  morality,  has  repressed  all  such  evils.    It  is  fitf 
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better  to  leave  the  legislature  thj  appropriate  duty  of  defining 
and  prohibiting  such  evils,  rather  than  arm  the  court  of  chan- 
cery with  ecclesiastical  powers  on  a  subject  of  great  delicacy 
and  pervading  interest. 

But  the  proposition  of  the  appellants  could  not  be  success- 
fiilly  maintained  in  any  court  of  Great  Britain,  ecclesiastical 
or  civil.  Marriages  within  the  Levitical  degrees  arc  not  void, 
but  only  voidable.  And  even  in  doctors'  commons  you  arc  not 
permitted  to  violate  the  sanctity  of  tiio  tcmb,  and  \i\iperteh  "for 
alleged  canonical  d/sHvHiy^'the^'piitlJty  of  r  nupii^r  cbntrii't 
which  death  has  already  dissolved.  "  Not  only,"  says  a  learned 
commentator,  ''are  marriages  under  these  circumstances  of 
disability  esteemed  valid,  until  there  be  actual  sentence  of  sep- 
aration, but  they  are  permanently  valid,  unless  such  sentence 
be  given  during  the  life  of  the  parties.  For  after  the  death  of 
either  of  them,  the  courts  of  common  law  will  not  suffer  the 
spiritual  courts  to  declare  such  marriages  to  have  been  void:'* 
2  Steph.  Com.  280;  Bury's  Ccae,  5  Co.  98. 

In  the  temporal  courts  such  marriages  are  held  valid  for  nil 
civil  purposes  unless  sentence  of  nullity  be  obtained  in  the  life* 
time  of  the  parties:  Shelford's  Mar.  <&  Div.  482.  A  marriage 
within  the  prohibited  degrees,  not  avoided  during  the  life-time 
of  both  parties,  confers  the  civil  rights  of  marriage,  such  as  the 
right  of  dower,  right  of  administration,  etc.:  Id.  179.  And  the 
author  refers  to  Co.  Lit.  33  b,  where  it  id  said  'Hhat  if  a  mar- 
riage be  voidable  in  respect  of  oonBanguinity,  affinity,  etc., 
whereby  the  marriage  might  have  been  dissolved,  yet  if  the 
hiisband  die  before  any  divorce,  then  for  that  it  cannot  now  be 
avoided;  this  wife  dejdcto  shall  be  endowed,  for  this  is  legiiU' 
mum  matrimonium  quoad  dotem"  So  in  this  case,  it  appeared 
that  Edward  Bowers,  the  husband,  was  dead,  and  the  circuit 
decree  properly  adjudged  to  his  widow,  Elizabeth  Jemima,  ono 
third  of  his  estate  under  the  statute  of  distributions. 

It  is  ordered  and  decreed  that  the  appeal  be  dismissed. 

O'Neall,  Wardlaw,  Glover,  and  Munro,  JJ.,  concurred. 
Appeal  dismisBed. 

Marbiaqe,  lifPKACHMEKT  iiTKB  Dkath  Of  HnsBAKD  OR  WxvB:  See  OaAi 
kngt  y.  WUiiams,  44  Am.  Deo.  49,  and  note  64. 

Courts  hats  No  JuRiSDionoN  to  Dkclark  Marrzaoi8  Von>  in  Soatk 
See  MaOimmT.  MaUimm,  47  Am.  Dea  541. 
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Blanding  v.  Columbia. 

[ID  RICHABDBOH'I  SQITITT,  (ITS.  | 

Ooar&Aor  bt  MmncipAL  Ck>RFORATiON  havino  Pxbpbiual  OHABmE  to 
pay  a  oertain  sam  in  town  stock,  bearing  intenet,  and  that  ''said  stodl 
shall  be  redeemable  at  the  pleasnre  of  the  corporation  after  "  a  day  fized» 
is  a  valid  contract,  and  gives  the  corporation  the  right  indefinitely  to 
postpone  payment  of  the  principal  snm  after  the  day  fixed. 

1  .*  ''rBiLL  |d.  equity  by  plaintiff,  praying  that  the  city  council  of 

V  jC^KLslbWlre  3^iHred  ioj^^i^^cer^A.  stock  which  it  issued  in 

favor  of  lier.teslatdr. '  T&e  remaining  factsjapj^fdar  in  the  opinion. 

Adams  and  Oregg^  for  the  appellants. 
Blanding  and  De  Savsmre,  contra. 

By  Court,  Wabdlaw,  Chancellor.  The  question  presented 
for  judgment  in  this  case  is  strictly  a  legal  question,  dependent 
on  the  construction  of  a  contract;  and  I  suppose  the  case  was 
referred  to  this  court  because  the  chancellors  desired  the  ad- 
vice and  aid  of  their  brethren  of  the  law  bench  in  deciding  a 
matter  of  common  law. 

It  is  a  narrow  question,  to  be  settled  by  the  determination  of 
two  points:  the  intention  of  the  parties  in  stipulating  that  the 
principal  of  an  acknowledged  debt  should  be  payable  at  the 
pleasure  of  the  debtor  after  a  fixed  day,  the  debtor  contracting 
to  pay  a  certain  rate  of  interest  for  detention  of  the  debt;  and 
the  lawfulness  of  a  stipulation  on  the  part  of  a  local  corpora- 
tion for  such  postponement  for  an  indefinite  time  of  the  pay- 
ment of  its  debt. 

The  first  point  must  be  decided  on  the  words  of  the  contract 
Abram  Blanding  agreed  with  the  corporation  of  Columbia,  June 
13,  1835,  to  sell  to  the  city  the  water-works  he  had  erected  at 
great  expense,  for  twenty-four  thousand  dollars  in  town  stock, 
bearing  an  interest  of  five  per  cent  per  annum,  payable  quarter- 
yearly;  i.  e.,  on  the  tenth  of  each  of  the  months  of  January, 
April,  July,  and  October;  the  first  payment  of  interest  to  be 
made  in  the  month  of  October  next.  ''The  said  stock  shall  be 
redeemable  at  the  pleasure  of  the  corporation,  after  July  10^ 
1855." 

The  scrip  issued  and  accepted  in  fulfillment  of  this  agreement 
pursues  substantially  the  terms  of  the  agreement,  employing 
different  words:  ''The  principal  of  which  stock  is  reimbursable 
at  the  pleasure  of  said  corporation,  after  July  10,  1855."  The 
difference  between  "redeemable"  and  "reimbursable"  can 
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hardly  be  appreciated,  and  both  words  manifestly  relate  to  fha 
principal  of  the  stock.  The  recital  in  the  release  from  A. 
Blanding  to  the  town,  that  twenty-four  thousand  dollars  was 
secured  to  be  paid  to  him,  cannot  vary  the  construction  of  the 
actual  contract,  because  such  recitals  of  consideration  are  al- 
ways referential.  In  the  form  of  release  prescribed  by  statute, 
payment  of  the  purchase-money  is  acknowledged;  and  in  prac> 
tice  it  is  not  usual  in  the  recital  of  consideration  in  releases  to 
proceed,  beyond  the  acknowledgment  of  receipt  of  the  price, 
to  describe  the  particulars  of  the  contract  concerning  the  time 
and  manner  of  payment.  What,  then,  is  the  meaning  of  the 
contracting  parties  in  stipulating  that  the  stock  for  the  price  of 
water-works  should  be  redeemable  after  twenty  years  at  the 
pleasure  of  the  corporation  responsible  for  the  price.  In  the 
construction  of  a  contract  in  writing,  it  is  the  rule  to  consider 
the  whole  instrument,  and  to  give  effect  to  all  the  words  in  it 
which  are  not  nonsensical,  inconsistent,  nor  superfluous.  It  is 
indisputable  that  if  any  effect  whatever  be  given  to  the  words 
^'at  the  pleasure  of  the  corporation,"  they  must  refer  to  the 
exercise  of  the  corporation's  discretion  after  July  10,  1865;  for 
before  that  date  the  council  could  not  compel  the  creditor  to 
accept  payment,  and  the  stipulation  as  to  the  pleasure  or  dis- 
cretion of  the  corporation  was  in  terms  utterly  inapplicable. 

Are,  then,  the  words  "at  the  pleasure  of  the  corporation" 
mere  surplusage  ?  Certainly  not,  if  we  can  give  them  a  sensible 
meaning  bearing  on  the  intention  of  the  parties.  They  seem 
to  have  an  important  bearing  in  this  respect,  and  to  express  the 
agreement  of  the  parties  that  the  principal  of  the  stock  should 
not  be  paid  after  July  10, 1855,  before  such  time  as  in  its  pleas* 
ore  the  corporation  should  determine.  A  motive  for  such  agree* 
ment  on  the  part  of  the  creditor  may  be  readily  conjectured. 
He  may  have  speculated  that  the  rate  of  interest  would  be  re- 
duced below  five  per  cent  in  this  state  in  1855,  as  the  event 
was  in  relation  to  the  banks  of  England  and  France.  But 
whatever  may  have  been  the  motive  of  the  creditor,  we  must 
give  effect  to  his  stipulation,  unless  it  be  unlawful;  and  this 
brings  us  to  the  second  point 

The  corporation  of  Columbia,  by  its  charter  and  amendments, 
is  perpetual  in  duration,  and  possesses  the  power  of  contract- 
ing such  debt  as  is  in  controversy  by  issuing  stock.  It  is  con- 
ceded that  a  sovereign  power  may  contract  debt  redeemable  at 
its  pleasure,  as  in  the  present  case,  such  as  the  consols  in  Eng- 
land and  our  own  revolutionary  three  per  cents;  but  it  is  urged 
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that  a  subordinate  corporation  lacks  the  element  of  perpetuity, 
which  gives  value  to  such  stock,  and  consequently  has  no  power 
to  contract  in  the  form  in  controversy.  The  force  of  this  dis- 
tinction is  not  apprehended  by  us.  Probably  by  general  law, 
and  certainly  under  the  act  of  1841,  the  charter  of  Columbia  is 
liable  to  modification  by  the  legislature  of  the  state;  but  prima 
fade  the  charter  is  perpetual;  and  the  town  may  contract,  and 
others  may  contract  with  it,  on  the  hypothesis  lliat  the  charter 
now  perpetual  will  never  be  repealed.  In  fact,  some  of  the 
sovereign  states  in  Europe  and  America  have  been  suppressed, 
but  it  was  never  supposed  that  their  liabilities  were  contem- 
poraneously submerged.  It  is  certainly  possible  that  the  char- 
ter of  Columbia  may  be  rejiealed;  but  we  have  no  reason  to 
suspect  that  it  will  be  repealed  in  such  form  as  will  enable  it  to 
defraud  its  creditors.  It  is  suggested,  however,  apart  from  this 
distinction  between  sovereign  and  local  carporations,  that  the 
condition  to  pay  the  principal  sum  at  the  pleasure  of  the  debtor 
is  void,  because  essentially  inconsistent  with  the  obligation  to 
pay  at  some  time.  Undoubtedly,  an  inconsistent  condition  may 
be  void,  and  the  obligation  remain  single  as  any  condition  in 
violation  of  the  policy  of  the  state  declared  by  its  legislatLiti 
would  be;  and  a  condition  against  alienation  or  liability  &jr 
debt  in  a  conveyance  in  fee  would  be  void  by  the  common  la^ . 
So,  too,  if  by  fraud  or  mistake  the  instrument  of  agreement 
does  not  express  the  intention  of  the  parties,  as  where  one, 
after  acknowledging  a  debt,  says  he  will  never  pay  it,  the  instru- 
ment may  be  reformed.  But  in  the  present  case  no  fraud, 
mistake,  nor  inconsistency  is  {lerceived.  At  the  utmost,  it  is 
an  engagement  of  the  debtor  to  pay  a  perpetual  annuity,  and 
that  is  not  unlawful.  On  the  construction  of  the  whole  instru- 
ment, we  adjudge  that  the  corporation  of  Columbia  has  a  dis- 
cretion as  to  time  to  redeem  or  reimburse  the  principal  of  the 
debt  for  the  water-works. 

It  is  ordered  and  decreed  that  the  circuit  decree  be  reversed, 
and  the  bill  be  dismissed. 

O'Neall,  Wabdlaw,  Withbbs,  Whitneb,  GloVKb,   and 
MuNBO,  JJ.,  and  Dunon,  chancellor,  ooncorred. 

Daboan,  chancellor,  absent 

Decree  reversed. 
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GONNOB   V.    HiLLIBB. 

Ill  RiCHAU>8ON'0  Law,  IQt.] 
MsAsuui  OF  Damaosb  lOB  CommwioN  or  Cxbtificatb  of  Bakk  S 
is  tha  full  valne  of  the  shares. 

Tboveb  for  two  certificates  of  shares  of  the  Bank  of  Charles- 
ion.  The  only  witness  examined  testified  to  the  demand  and 
refusal,  and  to  the  shares  being  worth  at  the  date  of  the  de- 
mand one  hundred  and  twelve  dollars  each.  The  jury  found 
a  verdict  for  the  plaintiJOT  for  twenty-five  dollars.  The  plain- 
tiff appealed,  and  moved  for  a  new  trial. 

Buisiy  for  the  appellant 

CampbeUj  contra. 

By  Court,  Munbo,  J.  Whether  the  finding  of  the  jury  was 
in  reference  to  the  mere  value  of  the  paper  upon  which  tha 
certificate  was  written,  or  to  the  estimated  value  of  the  shares 
represented  by  it,  this  verdict  is  so  palpably  erroneous  that  it 
cannot  be  permitted  to  stand.  So  that  the  question  presented 
iSy  By  what  standard  should  they  have  been  governed  in  esti- 
mating damages  for  the  conversion  of  such  an  instrument? 

It  is  a  well-established  doctrine,  that  trover  lies  tor  the  r^ 
covery  of  a  chose  in  action,  such  as  a  bill,  note,  or  bond,  and 
that  the  rule  for  estimating  the  damages  is  the  amount  which 
the  instrument  calls  for  upon  its  face:  Sedgwick  on  Damages^ 
612«  In  other  words,  whenever  the  instrument  is  an  availabls 
security  for  the  amount  claimed,  the  party  is  entitled  to  recoTar 
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the  full  atnount.  In  reference  to  the  conversion  of  muniments 
of  title,  the  rule  is  thus  stated  by  Mayne  in  his  treatise  on 
damages,  p.  210:  "  In  trover  for  title  deeds,  the  jury  may  give 
the  full  value  of  the  estate  to  which  they  belong  by  way  of 
damages,  which,  however,  are  generally  reduced  to  forty  shil- 
lings, on  the  deed  being  given  up."  In  Parry  v.  Frame,  3  Bos. 
&  Pul.  451,  which  was  an  action  of  trover  for  a  lease,  the 
plaintiff  recovered  the  full  value  of  the  lease.  In  Colwea  v. 
Hawley,  12  Johns.  484,  the  action  was  by  the  assignee  of  a 
bond  to  make  titles  against  the  defendant  by  whom  it  had 
been  converted,  and  it  was  held  that  the  plaintiff  was  entitled 
to  recover  as  damages  the  value  of  the  land. 

Upon  principle  and  authority,  then,  we  are  clearly  of  opin- 
ion that  the  plaintiff  was  entitled  to  recover  the  full  value  of 
the  bank  shares  represented  by  the  said  certificate,  so  that  a 
new  trial  must  be  granted;  and  it  is  so  ordered. 

Wardlaw,  Withers,  Whitneb,  and  Glover,  JJ.,  concurred. 

New  trial  ordered. 


MsASUAX  or  Dauaoxb  nr  Tbovxb:  See  HoKrher  ▼.  Demenit  62  Am.  Deo, 
670;  Pridgm  ▼.  8tHekkLni,\»  Id.  124;  Moody  t.  WhUntff,  61  Id.  239,  and  the 
notes  to  these  cases. 

Tboveb  wnj.  Ln  fob  Note,  Wrft  ot  Ezbodtion,  or  JirDOUNT:  Buck  ▼. 
KaU,  21  Am.  Dec.  576;  Hudtpelh  ▼.  fTibon,  Id.  844;  Kedar  ▼.  FameU,  62  Id. 
71;  PlaU  ▼.  PoUa,  63  Id.  412;  Lowremore  v.  Berry,  64  Id.  188;  bat  not  for  a 
note  after  judgment  rendered  npon  it:  PlaU  ▼.  Potta^  tMpreu 


Ryan  v.  Copes. 

[11  RlCHABDSON'S  LAW,  217.] 

Action  loit  Nxtisanob  mat  bb  Maditaikbd  by  one  exposed  to 

danger  from  the  chance  of  the  evil,  and  hnxtfol  oonaeqnenoes  thenoe  re- 
salting  to  him,  without  ever  having  endured  the  aotoal  ooonnenoe  of  the 
threatened  eviL 

JvDOMBHT  OUGHT  HOT  TO  BB  Abbbsted,  where  the  jury  purport  to  find 
upon  certain  counts,  but  their  verdict  shows  that  they  ooDsidered  other 
counts,  less  questionable,  even  though  the  counts  upon  which  the  verdict 
was  expressly  found  were  insufficient. 

Nxw  Tbial  will  bb  Gbantbd  upon  Ck>inmADicroBT  VsBBior,  it  aeems, 
showing  that  other  counts  were  considered  besides  those  upon  which  the 
verdict  purports  expressly  to  be  found. 

Nxw  Tbial  will  bb  Gbantbd  if  material  allegations  are  not  proved. 

IjCBNSB  BT  CITT  to  EbBOT  SsBAM  CkyTTDN-FBX88  IS  NOT  €k>NOLnsiVB  that  it 
is  not  a  private  nqisaaoeb  although  the  lioense  is  entitttdp  >ifidiae%  ta 
high  oonaideratiflo. 
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Case  for  nuifiance.  The  declaration  contained  four  ooants, 
of  which  the  third  and  foorth  are  fully  set  forth  in  the  opinion. 
The  first  alleged  that  the  plaintiff  had  erected  upon  a  contig- 
uous lot  a  steam  cotton-press,  and  in  consequence  of  the  smoke. 
Boot,  dirty  water,  noise,  and  vibration  thereby  occasioned,  the 
plaintiff's  habitation  had  been  annoyed.  The  second  count 
complained  of  the  defendant  having  caused  the  erection  of  a 
6te<am-pre8s,  to  the  consequent  annoyance  of  the  plaintiff's 
habitation.  The  defendant  had  erected  the  press  under  license 
of  the  city  counsel  of  Charleston,  in  pursuance  of  an  ordinance 
proscribing  regulations  for  steam-engines  in  the  city.  The  plain- 
tiff kept  a  boarding-house,  and  although  some  of  his  boarders 
had  apprehended  fire  and  the  bursting  of  the  boiler,  and  were 
annoyed  by  an  unpleasant  mist,  a  stunning  noise,  and  a  dis- 
agreeable vibration,  none  of  them  had  left  the  house  for  any  of 
these  causes.  There  was  no  evidence  that  the  plaintiff  had 
been  troubled  with  smoke,  soot,  and  vapor,  except  that  steam 
from  an  exhaust-pipe  was  sometimes  felt.  The  plaintiff's  rates 
of  insurance  had  been  increased,  but  his  premises  were  after- 
wards assessed,  for  purposes  of  taxation,  at  an  increased  valu- 
ation. The  jury  returned  the  following  verdict:  "  We  find  for 
the  plaintiff,  on  the  third  and  fourth  counts,  and  damages  to  the 
amount  of  four  hxmdred  dollars;  also  recommending  that 
the  exhanst^pipe  be  altered  so  as  not  to  throw  any  water  on 
the  plaintiff's  premises."  The  defendant  appealed,  and  moved 
in  arrest  of  judgment,  on  the  ground  that  the  verdict  found  for 
the  plaintiff  upon  the  third  and  fourth  coimts  only,  and  the 
matter  alleged  in  those  counts  contained  no  cause  of  action, 
and  was  insufficient  to  sustain  a  judgment  in  the  plaintiff's 
fiEkvor;  and  failing  in  this  motion,  he  also  moved  for  a  new  trial 
on  grounds  sufficiently  indicated  in  the  opinion. 

Dt  TrevUUj  for  the  appellant. 

Hayne  and  Miles^  and  Magrathj  contra* 

By  Court,  W ardlaw,  J.  The  motion  in  anest  of  judgment, 
assuming  that  the  verdict  for  the  plaintiff  has  been  rendered 
on  the  third  and  fourth  coimts  only,  and  is  in  effect  a  verdict 
for  the  defendant  on  the  first  and  second  counts,  requires  the 
sufficiency  of  the  third  and  fourth  to  be  examined. 

The  third,  analyzed  more  carefully  than  has  been  done  in 
the  report,  will  be  found  to  complain  that  the  defendant,  in 
the  city  of  Charleston,  wrongfully  and  injuriously  erected  build- 
ings on  his  lot,  contiguous  to  the  dwelling-house  of  the  plain* 
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tiff,  and  therein  wrongfully  and  injuriously  carried  on,  and  still 
carries  on,  the  business  of  pressing  cotton-bales  by  machinery 
worked  by  steam,  and  called  a  steam  cotton-press,  to  which 
are  appurtenant  furnaces,  boilers,  and  large  fires;  and  therein 
kcpl,  and  still  keeps,  large  quantities  of  cotton,  an  infiammable 
material,  easily  ignited  and  difficult  to  be  extinguished;  by 
which  means  the  dwelling-house  of  the  plaintiff  is  subjected 
to  increased  risk  of  fire,  and  thereby  rendered  insecure,  unsafe, 
uncomfortable,  and  of  less  value,  and  he  required  to  pay  higher 
rates  of  insurance,  and  prevented  from  insuring  for  so  large  an 
amount. 

A  summary  outline  of  this  count  is  as  follows:  The  wrongful 
acts  of  the  defendant  have  increased  the  risk  of  fire,  and  that 
risk  has  destroyed  the  security  and  comfort  of  the  plaintiff's 
habitation,  depreciated  the  value  of  his  property,  and  subjected 
him  to  increased  expense  of  insuring. 

The  fourth  coimt  complains  in  like  manner  of  the  wrongful 
and  injurious  erection  and  working  of  a  steam  cotton-press, 
contiguous  to  the  plaintiff's  dwelling,  with  furnaces,  boilers, 
and  fires  appurtenant;  by  which  means,  and  by  reason  of  the 
liability  of  the  said  boilers  to  explode,  the  dwelling  of  the  plain- 
tiff has  been  rendered  unsafe,  incommodious,  and  imfit  for 
habitation,  the  lives  of  himself  and  family  jeopardized,  and  he 
in  the  enjoyment  of  his  dwelling  annoyed  and  damnified. 

Here  the  erection  and  working  of  the  press,  and  of  boilers 
liable  to  explode,  constituted  the  injury;  the  danger  to  the 
dwelling  and  its  inmates  is  the  intermediate  result,  and  the 
destruction  of  the  comfort  of  the  habitation  thereby  produced 
is  the  damage. 

In  considering  this  motion  in  arrest  of  judgment,  we  must 
keep  to  the  counts  in  question,  and  can  know  nothing  of  the  ac- 
tion of  council  or  any  other  matter  in  the  evidence.  "  Wrong- 
fully and  injuriously  "  preclude  all  legal  cause  of  excuse.  We 
must,  by  intendment,  in  support  of  the  verdict,  presuppose  the 
perfect  allegation  and  satisfactory  proof  of  all  facts  which 
are  defectively  stated,  and  of  all  that  are  plainly  inferable  from 
what  is  stated.  In  a  general  allegation  of  wrongful  conduct, 
followed  by  alleged  damage,  we  must  disregard  the  omission 
of  intermediate  particulars,  by  which  effect  was  given  to  the 
conduct:  Winsmore  v.  Oreenbank^  Willes,  583.  We  may  in 
this  way  be  led  to  say,  in  reference  to  the  third  count,  that  by 
proximity  of  the  large  quantities  of  cotton  to  the  large  fires  the 
risk  was  increased;  and  in  reference  to  the  fourth,  that  the 
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boilers  were  more  than  ordinarily  liable  to  explode,  to  occasion 
the  danger  and  consequences  alleged.  Risk  of  harm  by  fire 
in  one  count  and  risk  of  harm  by  explosion  in  the  other  are 
the  immediate  consequences  laid,  from  which  loss  is  alleged 
to  have  ensued;  and  upon  either  count  the  question  comes  at 
last,  whether  a  plaintiff,  without  ever  having  endured  the  ac- 
tual occurrence  of  a  threatened  evil,  may  found  an  action  upon 
the  danger  to  which  he  has  been  exposed  from  the  chance  of 
the  evil,  and  the  hurtful  consequences  thence  resulting  to  him. 
I  do  not  put  the  question,  whether  danger  will  suffice  without 
actual  loss;  for  in  this  case  actual  loss — ^a  dwelling  made  unfit 
for  habitation  and  the  value  of  property  depreciated — ^is  alleged 
as  the  proximate  and  natural  consequences  of  the  danger 
wrongfully  produced. 

In  1752  Lord  Hardwicke,  upon  a  motioii  made  by  private 
individuals  {Anonymous^  8  Atk.  760),  after  considering  the 
circumstances  of  Uie  case,  refused  to  grant  an  injunction  to 
stay  the  building  of  a  house  intended  as  a  house  in  which  to 
inoculate  for  the  small-pox.  He  held  that  if  the  house  should 
be  a  nuisance  it  would  be  a  public  one,  and  that  the  proper 
method  of  proceeding  would  have  been  by  information  in  the 
name  of  the  attorney-general;  that  bills  to  restrain  nuisances 
must  extend  to  such  only  as  are  nuisances  at  law,  and  it  had 
not  been  settled  that  a  house  for  the  reception  of  inoculated 
patients  was  a  nuisance;  on  the  contrary,  upon  an  indictment 
of  that  kind  there  had  then  lately  been  an  acquittal.  He  re- 
marked that  ''the  fears  of  mankind,  though  they  may  be 
reasonable  ones,  will  not  create  a  nuisance,"  and  that ''  it  is  in 
the  nature  of  terror  to  diffuse  itself  in  a  very  extensive  manner." 
These  remarks  only  are  important  now — ^the  point  adjudged 
resting  upon  circumstances  and  observations  outside  of  them. 

Fears  may  be  reasonable,  yet  be  in  truth  groundless.  They 
denote  the  impressions  made  upon  the  mind  by  appearances, 
and  those,  even  when  well  suited  to  mislead  the  judicious, 
sometimes  vary  widely  from  the  realty.  Actual  danger  differs 
from  both  the  fear  of  an  evil  and  the  evil  that  is  feared.  It 
may  exist,  and  those  exposed  to  it  be  unconscious  of  its  exist- 
ence. When  it  has  been  perceived,  the  loss  occasioned  by  it  is 
more  substantial  than  a  painful  emotion  of  the  mind. 

Fifteen  years  after  Lord  Hardwicke's  refusal  of  an  injunc* 
tion  to  prevent  the  establishment  of  a  house  for  inoculation,  so 
little  were  such  houses  dreaded,  when  they  were  well  kept, 
that  upon  the  indictment  for  keeping  one  the  court,  although 
it  would  not  quash  upon  motion,  directed  a  demurrer:  Rex  v. 
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Suttony  4  Burr.  2116.  Later  cases,  even  after  the  use  of  vaod* 
nation  was  generally  introdnced,  have  sostained  indictmenta 
for  the  public  exposure  of  a  small-pox  patient,  upon  principles 
which  extend  to  all  contagious  disorders  and  illustrate  the 
distinction  between  danger  and  fear:  Rex  v.  VantandiUoj  4 
Mau.  &  Sel.  73;  Sex  v.  Bumettj  Id.  272. 

In  People  v.  SandSj  1  Johns.  78  [8  Am.  Dec.  296],  an  indict- 
ment for  keeping  near  a  public  street  a  house  with  a  large 
quantity  of  gunpowder  in  it,  to  the  danger  of  inhabitants  and 
passers,  and  to  the  common  nuisance  of  all  the  community, 
was  held  insufficient  because  there  was  no  statement  of  care- 
lessness or  unsuitableness  in  either  the  house  or  the  keeper, 
nor  any  other  allegation  of  special  circumstance  in  time,  place, 
or  manner  showing  the  danger,  and  nothing  could  be  intended 
in  aid  of  an  indictment.  Yet  all  the  judges  who  so  held  were 
of  opinion  that  if  by  proper  allegations  the  danger  had  been 
exhibited,  the  indictment  would  have  been  found.  Kent  and 
Livingston,  two  of  these  judges,  although  the  former  adverts 
to  the  general  disrepute  in  which  12  Modem  is  held,  both 
notice  and  approve  what  is  attributed  to  Lord  Holt  (Atwny* 
rrumsj  12  Mod.  342),  where  he  is  said  to  have  held,  upon  an 
indictment  for  keeping  powder,  that  to  support  the  charge 
there  must  be  apparent  danger  or  mischief  already  done. 
''Apparent,"  if  it  was  used  by  Lord  Holt,  must  have  been  here 
used  in  its  sense  of  plain — ^indubitable,  not  in  that  of  seem- 
ing— not  real. 

The  cases  which  have  been  mentioned  all  related  to  public 
nuisances.  The  one  before  us  is  an  action  on  the  case  for  an 
injury,  which,  whether  called  a  private  nuisance  or  not,  la 
alleged  to  have  occasioned  actual  loss  by  depreciation  of  prop- 
erty and  annoyance  of  habitation;  and  the  question  resolves 
itself  into  this,  whether  this  loss  is  made  no  legal  damage  by 
the  circumstance  that  it  has  come  through  the  intervention 
of  danger  produced,  and  not  of  evil  actually  endured.  If  com« 
mon  danger  may  constitute  a  public  nuisance,  why  should  not 
peculiar  danger  maintain  an  action  for  the  special  loss  it  has 
occasioned?  Any  tainting  of  the  atmosphere,  any  offense  to 
the  sense  of  smelling,  any  immission  of  disagreeable  sub* 
stances,  however  subtile,  perceived  by  the  senses,  may  givQ 
cause  of  action;  a  deleterious  substance,  not  perceptible  to  the 
senses,  as  miasma  from  decaying  vegetables,  or  mercury  in  a 
gaseous  form,  differs  only  in  evidence.  If  its  actual  existence 
and  penetration  of  a  house,  and  its  dangerous  nature,  can  be 
estaMialiod.  it  \vil]  nT>po.'ir  to  affect  the  health  and  annoy  the 
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habitation,  in  kind  if  not  in  degree,  the  same  aa  gas  from 
coke-works,  or  from  a  manufactory  of  snlphnric  add,  would 
do.  Upon  this  motion  in  arrest  of  judgment,  the  reality  of 
the  danger  and  the  harm  it  has  done  must  be  taken  as  proved. 
In  questions  before  a  jury,  fears  would  be  disregarded  until 
sufficient  grounds  for  them  had  been  shown,  and  ia  all  cases 
a  high  degree  of  probability  that  the  evil  dreaded  would  actu- 
ally occur  would  be  required  to  constitute  actual  danger;  al- 
though  of  extreme  ills  less  chance  might  be  expected  to  be 
endured  than  of  ills  whose  probable  consequences  would  not 
be  so  disastrous.  Real  danger  of  great  ill  no  prudent  man 
would  abide,  and  therefore  it  may  be  legally  considered  to 
produce  the  losses  which  the  fears  of  it,  and  the  efforts  to  avoid 
it,  occadon.  Between  it  and  the  hazard,  which  may  excite 
fear,  but  which  the  constant  man  becomes  habituated  to  for- 
get, there  is  a  difference  similar  to  that  which  the  law  recog- 
nizes between  an  assault  and  an  insulting  gesture;  and  between 
the  real  danger  and  the  evil  already  happened,  not  more  dif- 
ference than  between  an  assault  and  a  battery. 

It  is  not  to  be  conceived  that  one  might  build  a  powder-mill 
near  to  the  habitation  of  another  without  giving  cause  of  action 
before  an  explosion;  nor  that  one  might,  without  incurring 
responsibility  in  a  private  action  before  he  had  caused  the  burn- 
ing of  his  neighbor's  house,  keep  in  an  open  space  near  to  that 
house  a  great  fire  in  the  midst  of  barrels  of  turpentine.  It  is 
true  that  every  one  must  be  allowed  reasonably  to  use  his  own, 
although  some  annoyance  may  thereby  be  occasioned  to  an- 
other; and  it  is  true  that  some  increase  of  the  risk  of  fire  is 
brought  upon  a  house  by  any  other  wooden  house  placed  near 
it,  more  especially  if  some  dangerous  trade  is  carried  on  in  the 
said  house,  or  its  occupant  is  a  careless  person;  and  for  such 
increase  of  risk  a  plaintiff  should  not  obtain  a  verdict.  But  if 
in  such  a  case  an  action  should  be  brought,  and  upon  the  alle- 
gation of  wrongful  erection  by  the  defendant,  and  of  danger 
thence  produced  from  which  damage  had  resulted,  a  verdict 
for  the  plaintiff  should  be  found,  a  motion  in  arrest  of  judg- 
ment would  meet  with  difficulties  which  neither  a  demurrer 
nor  a  defense  on  the  merits  could  have  encountered. 

The  determination  of  the  court  to  refuse  the  motion  in  arrest 
of  judgment  has  been  somewhat  fortified  by  the  manifest 
reference  to  tlic  first  and  second  counts,  which  the  jury  have 
made  by  their  recommendation  concerning  the  exhaust-pipes. 
It  is  not  altogether  clear  that  the  ejections  from  the  pipe,  which 
are  not  at  all  mentioned  in  the  third  and  fourth  counts,  did  not 
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«Dter  into  ihe  asBeBsment  of  damagesy  although  the  jury  bbj 
that  they  find  for  ihe  plaintiff  on  these  counts.  If,  in  ^uth, 
other  counts  less  questionable  were  considered  in  the  assess- 
ment, the  judgment  ought  not  to  be  arrested  even  if  the  counts 
said  to  be  foimd  for  the  plaintiff  were  insufficient,  especially  as 
there  is  no  express  finding  of  the  other  counts  for  the  defendant. 

Coming,  then,  to  the  motion  for  a  new  trial,  we  might  rest 
the  grant  of  it  solely  upon  the  contradictory  lUkture  of  the  ver- 
dict, which  has  been  pointed  out  in  the  report.  In  a  matter  of 
BO  much  importance,  it  should  not  be  uncertain  what  the  jury 
meant.  As  the  groirnds  of  appeal  do  not,  however,  allude  to 
the  form  of  the  verdict,  we  look  beyond  this.  We  do  not  find 
in  the  evidence  any  proof  as  to  some  of  the  fiEU^ts  which,  in  our 
consideration  of  the  former  motion,  were  taken  as  proved. 

Neither  dangerous  proximity  of  the  cotton  to  the  fire,  nor  any 
flpecial  liability  of  the  boilers  to  explode,  is  in  the  testimony  of 
any  witness.  The  danger  either  of  fire  or  of  explosion  does  not 
appear  to  have  lessened  the  number  of  inmates  in  the  plaintiff's 
bouse,  nor  to  have  brought  its  price  much  below  the  double  of 
the  city  assessment.  There  is  no  evidence  concerning  smoke, 
soot,  and  vapor.  These  might  possibly  have  been  prevented  in 
the  working  of  the  defendant's  machinery;  whether  they  would 
have  been  or  not,  the  plaintiff  was  not  bound  to  endure  them, 
if  they  exceeded  those  unavoidable  annoyances  which  in  a 
crowded  part  of  a  city  every  one  must  suffer  from  his  neigh- 
bors' use  of  their  own.  These,  if  so  excessive,  and  if  not  neces- 
Barily  incident  to  a  steam  cotton-press,  have  not  been  licensed 
by  the  city  council;  if  bo  incident,  could  nok  have  been  licensed 
unreasonably  to  annoy  the  plaintiff,  for  in  that  case  they  con- 
stituted in  themselves  violations  of  his  absolute  right,  which 
the  council  could  not  legaliase. 

The  steam-engine  is  not  of  itself  a  nuisance.  80  common 
and  valuable  has  it  become,  that  public  policy  suggests  caution 
in  doing  what  may  interrupt  its  use.  But  in  reference  to  an 
engine  itself,  and  to  any  useful  machinery  propelled  by  it,  there 
is  justice  in  holding  that  one  set  of  citizens  should  not  be  bur> 
dened  or  annoyed  for  the  benefit  of  others. 

In  view  of  the  different  conclusions  about  nuisance  reached 
by  the  law  according  to  differences  of  place,  of  modes  of  pro- 
ceeding, and  of  other  circumstances,  it  is  wise  that  every  busi- 
ness, where  necessary  incidents  are  likely  to  annoy  the  neigh- 
borhood in  which  it  is  conducted,  should  be  subject  to  such 
vegulationB  as  may  make  it  comparatively  harmleBS.    And  in 
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the  city  of  Charleston,  where  rulers  are  elected  by  those  ow 
whom  they  exercise  authority,  and  are  intrusted  with  large 
powers  by  the  legislature^  it  would  have  been  strange  if  steam- 
engines  had  not  attracted  the  notice  of  council.  The  ordi- 
nance concerning  them,  which  the  defendant  has  adduced  in 
his  behalf,  is  one  which  the  court  would  most  unwillingly  re* 
strain.  Under  it  and  the  action  of  the  council,  he  may  well 
flay  that  his  cotton-press  had  been  licensed,  and  that  its  con- 
tinned  existence  affords  evidence  of  its  continued  approval. 
But  every  license,  express  or  implied,  may  be  abused,  and  the 
license  does  not  sanction  the  abuse;  as,  for  instance,  license  to 
retail  spirituous  liquors  is  no  bar  to  an  indictment  for  keeping 
a  disorderly  house.  Actual  damage  done  to  the  plaintiff,  and 
not  excused  under  the  circumstances  by  the  law,  cannot  be 
justified  by.  the  license  of  the  council;  but  in  considering 
whether  his  neighborhood  was  a  fit  one  for  a  cotton-press, 
whether  he  has  been  unreasonably  endangered,  and  whether 
the  annoyances  fix>m  the  defendant's  business  arise  to  such 
degree  as  to  constitute  a  private  nuisance  (which  are  in  some 
measure  questions  of  opinion),  the  action  of  the  council  is,  as 
evidence,  entitled  to  higher  estimation  than  the  opinions  of 
private  individuals.  The  mayor  and  aldermen  are  the  repre- 
sentatives of  the  city,  and  a  citizen  who  has  made  an  invest- 
ment under  their  authority,  after  consulting  them  in  a  matter 
intrusted  to  their  judgment,  should  not  be  readily  found  guilty 
of  doing  wrong  by  creating  danger  which  they  do  not  appre- 
hend, or  producing  annoyances  which  they  do  not  perceive. 
The  motion  for  a  new  trial  is  granted. 

WiTHEBs,  Whitneb,  Oloveb,  and  Munbo,  JJ^  concanred. 

New  trial  ordered. 

iKjuironom  AOAnrar  Tbkeatesmd  NinaAiictt.— It  !■  »  wHnttisd  do^ 
trina  that  a  oourt  of  equity  has  juriiKliotioii  to  reBtrain  the  ereetiim  of  a 
tmUding,  or  other  itracinrey  or  the  carrying  on  of  a  bnsineM»  because  it 
threatens  an  injury  to  an  adjoining  proprietor,  where  the  court  is  satisfied 
that  the  act  complained  of  will  ineyitably  result  in  a  nuisance:  3  Pomeroy's 
Bq.  Jur.,  sees.  1349, 1360;  Kerr  on  Injunctions,  339;  Wood  on  Nuisance,  sec 
796;  Daumm  y.  Pavar,  5  Hare,  415^  430;  Potta  y.  Levy,  2  Drew.  272;  SlweU 
r,  Onwther,  31  Beav.  163;  AUamey-OenercU  y.  Sheffield  Qas  Conrnment  Co,, 
S  DeQ.  M.  &  G.  304;  State  y.  Mofftn-  etc.  qf  MobiU,  6  Port  279;  S.  C,  30 
Am.  Deo.  564;  Ooker  y.  Birge,  9  Ga.  425;  8.  O.,  54  Am.  Deo.  347;  1>€  Oim 
Y.  Sdtmr^  64  Ga.  423;  Peopk  y.  City  qfSU  Louie,  5  Gilm.  351;  S.  C,  48  Am. 
Dea  339;  Dmmmg  y.  CUy  qfAwrora,  40  DL  481,  486;  Wahk  y.  MekibaA,  76 
Id.  822;  Fueelkr  y.  SpakUng,  2  La.  Ann.  773;  Biane  y.  Murray,  86  Id.  162| 
a  a,  51  Am.  Bep.  7;  HamOion  y.  WhUridge,  11  Md.  128;  &  a,  69  Aflk 
AIL  DM.  Toil.  LXZm-t 
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Dao.  184;  Whit/Uld  t.  Bogen,  26  Miaa.  84;  8.  0.,  69  Am.  Doo.  244;  Aide^ 
c<c  T.  Marria  Canaiete.  Co,,  1  N.  J.  Eq.  167;  8.  O.,  21  Am.  Dea  41;  JMcmw 
T.  PUtenger,  2  N.  J.  Eq.  67;  8,  C,  32  Am.  Deo.  412;  Bon  ▼.  J^kObt,  19  N.  J. 
Eq.  294;  Oardner  ▼.  Newlmrgh,  2  Johns.  Ch.  161;  &  0.,  7  Am.  Doql  026; 
Belknap y. Belhiap,  2  JohnM.  Ch.  463;  8.  O.,  7  Am.  Deo.  648;  CaUimr.Vakn' 
tine,  9  Paige,  676;  8.  O.,  38  Am.  Deo.  667;  AUomeif'OenenU  es  reL  BeB  t. 
BUmni,  4  Hawks,  384;  8.  C,  16  Am.  Deo.  626;  Clark  ▼.  Lawrence,  6  JoMi 
Eq.  83;  Wier*s  Appeal,  74  Pa.  St  230;  ilUiM  t.  JToword,  7  B.  L  87;  nO^ 
T.  iffoeto,  1  Temi.  200;  Coalter  r,  Hunier,  4  Rand.  68;  8. 0.,  16  Am.  Doql  791; 
Ke^eUme  Bridge  Co.  Y.Summere,  13W.  Va.476;  WaOoer  y.  Sh^ardmm,  2  WiL 
884;  8.  0.,  60  Am.  Deo.  423.    Indeed,  the  reason  is  as  oqgsnt^  and  in  aons 
respects  more  so,  why  the  creation  of  an  unqnestionable  nvisanoe  shoald  be 
preyentedf  as  that  an  existing  one  ahonld  be  abated.    Bat  the  threatened  ia- 
jory  most  be  real,  and  not  trifling  or  temporary.    It  most  be  one  in  wliidi 
the  l^gal  remedy  of  damages  is  inadequate,  either  because  of  its  eesentially 
irreparable  character,  or  becanse  of  its  repetition  and  continnanoe.     And  tiie 
title  of  the  complainant  most  not  be  subject  to  any  substantial  doubt  or 
question.    Thus  far  the  rules  obtain  alike  to  present  and  to  threatened  nni- 
sanoee.    But  the  court  should  obyiously  proceed  ^th  much  caution  in 
restraining  threatened  injuries,  since  the  remedy  is  a  severe  one.    I^  tiiere- 
f ore,  the  act  complained  of  is  not  a  nuisance  per  ee,  but  may  or  may  not  be- 
come a  nuisance  according  to  circumstances,  and  it  is  uncertain  or  contingent 
that  it  will  operate  injuriously,  equity  will  not  interfere  until  the  qnestion  is 
settled  at  law,  or  by  an  issue  directed  by  the  court,    llieae  propositions  ace 
established  by  numerous  authorities:  3  Pomeroy's  Eq.  Jur.,  sec  1360;  1  ^g^ 
on  Injunctions,  sec  742;  Kerr  on  Injunctions,  340;  SarlqfBipony.  Sobarif 
8  Myl.  &  K.  169;  S.  O.,  Cooper's  Cas.  temp.  Broogh.  333;  Homes  ▼.  Ta^^ 
2PhiL209;  BoeaerY. Bandolph,T Tatt2a8',B.a,Zl  AnLD90.7l2; 8L  Jameie 
Church  ▼.  Arrington,  36  Ala.  646;  KxngtXmry  ▼.  Flowers,  66  Id.  479;  a  C,  39 
Am.  Rep.  14;  Bouse  ▼.  Maartm,  76  Ala.  610;  a  C,  61  Am.  Rep.  463;  BiffOom 
Y.  Harlford  Bridge  Co.,  14  Conn.  666;  a  C,  36  Am.  Dec  602;  ThAaia  t. 
Camoea,  11  Fla.  143;  Harrison  ▼.  Brooks,  20  Ga.  637;  WkUaker  t.  Hmdmm,  66 
Id.  43;  BounsavOley.  Kohlheim,  68 Id.  668;  8.  C,  46  Am.  Rep.  606;  Tawmqf 
Lake  View  Y.LetK,lim.  SI;  LaughUn  y.  Presideni  etc  qfLamaseo,  6  ln±^ 
iTeuer  Y.  Xowtt,  86  Id.  240;  8.  C,  44  Am.  Rep.  10;  ^AJ^tis  ▼.  Oi^,  60  Iowa, 
671;  8.  a,  32  Am.  Rep.  188;  Adams  ▼.  Jiiiehael,  38  hnl  123;  &  C,  17  Am. 
Rep.  616;  DtmesrUl  v.  DvporO,  18  B  Hon.  800;  8.  C,  68  Am.  Rep.  760; 
BogersY.  Dat^mh,  9  N.  J.  Eq.  289;  BuiUrY,  Bogars,  Id. 487;  WoiaMY. MeBtt, 
11  Id.  204;  8.  C,  66  Am.  Dec  790;  CUodandY.  Ottms'  Ou i^M Cbu,  20 H. 
J.  Eq.  201;  Attorney-Oenerai  y.  Steward,  Id.  416;  Dunoim  t.  Hai^22Jd,9i 
Mohawk  Bridge  Co.  y.  Utioaete,  B.  J2.,  6  PaugSb  664;  Hudsomek,  OanalCo.Y. 
New  York  etc  B.  B.,  9  Id.  323;  Phanka  ▼.  Comndsshnen  qf  Emigration,  1 
Abb. Pr. 466;  BamesY, Calhoun, 2 lied. Eq.  199;  BimpsomY.  JmtioB,Bld.  116; 
Cforl;  ▼.  i;atmiee,  6  Jones  Eq.  83;  Frimie  y.  Pairidt^  Id.  96ii  Jhrseif  y.  AOen, 
86K.  C.  368;  8.  C,  39  Am.  Rep.  704;  Biddle  y.  Ash,  2  Atitun.  2ih  Himgk  y. 
Doykttown  Borongh,  4  Brews.  833;  SeOersY.  Pmmsgkmiia  B.  B.,  lOFhila.  S19; 
Bhodes  y.  Dunbar,  67  Tn.  St  274;  DUworOCs  Appeal,  91  Id.  847;  lAsiing  y. 
Oeddes,  1  McCord  Ch.  304;  a  C,  16  Am.  Dec  606;  Kirbmm  y.  Hmd^,  II 
Humph.  406;  8.  C,  64  Am.  Deo.  46;  Brnnsa^Y.  Biddle,  I  Gnnoh  CC  800; 
FlintY.  BusseO,  6 DilL  161. 

Certain  American  cases  hold,  aa  in  existing  nuisanoes,  that  the  eonri 
will  be  less  incUned  to  interfere  where  the  apprehended  injury  is  to  folkev 
from  snch  establishments  as  haTe  a  tendeney  to  promote  paUio 
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Harriaon  ▼.  Brooks,  20  Ga.  SvT;  Attame^'Cffneral ex  reL  Watm  ▼.  Perbm,  S 
Oer.  £q.  38;  Barnes  v.  CaVioun,  2  Ired.  Eq.  199;  Attomey-Ofnerai  ex  ntL 
Bradsher  ▼.  i>a'«  //e/r^,  3  Id.  302;  Wikler  v.  Strickland,  2  Jones  Eq.  386; 
Jhrse^  y.  Allen,  85  N.  O.  358;  S.  C,  39  Am.  Rep.  704.  So  "an  injonotioo 
ought  not  to  be  granted  where  the  benefit  secured  by  it  to  one  party  is  but 
of  little  importance,  while  it  will  operate  oppressiTely  and  to  the  great  an* 
■oyance  and  injury  of  the  other  party,  nnlcss  the  wrong  complained  of  is  so 
innton  and  unprovoked  in  its  character  as  properly  to  tleprive  tlie  wrong* 
doer  of  the  benefit  of  any  consideration  as  to  its  injurious  consequences:  ** 
Jforrif  etc.  B.  /?.  v.  Pmdden,  20  N.  J.  Eq.  530. 

The  forgoing  doctrines  will,  perhaps,  be  better  understood  from  a  few 

quotationa.     In  the  leading  case  of  Earl  <if  Bipon  v.  Ilofiart,  3  Myl.  k,  K. 

169,  S.  C,  Cooper's  Cas.  temp.  Brough.  333,  the  lord   chancellor  uses  thia 

language:  '*If  the  thing  sought  to  be  prohibited  is  in  itself  a  nuisance,  th« 

court  will  interfere  to  stay  irreparable  mischief,  without  waiting  for  the 

cesnlt  of  a  trial;  and  will,  according  to  the  circumstances,  direct  an  issue,  or 

sDow  an  action,  and  if  need  be,  expedite  the  proceedings,  the  injunction 

b^ing  in  the  mean  time  continued.     But  where  the  thing  sought  to  be  re> 

■tnined  ia  not  unavoidably  and  in  itself  noxious,  but  only  something  which 

may,  according  to  circumstances,  prove  so,  the  court  will  refuse  to  interfere 

until  the  matter  has  been  tried  at  law,  generally  by  an  action,  though  in 

particular  cases  an  issue  may  be  directed  for  the  satisfaction  of  the  courts 

where  an  action  could  not  be  framed  so  as  to  meet  the  question."    In  liotjers 

▼.  lku{finih,  9  N.  J.  Eq.  289,  the  chancellor  says:  "  Where  the  complainants 

isk  for  an  injunction  to  protect  tlieui  from  apprehended  danger,  and  the  an* 

iwer  denies  that  such  apprehensions  are  well  foundcil,  the  courti  as  a  general 

nde,  will  give  to  the  defendants  the  full  benefit  of  such  denial,  and  refuse 

the  injunction;  and  where  the  parties  come  before  the  court  with  affidavits, 

the  court  will  refuse  the  injunction,  unless  the  complainants  made  out  a  very 

dear  case  by  their  bill  and  afHdavitii.*'     ''A  court  of  equity  will  not  restrain 

by  injunction  any  lawful  business  because  it  is  supposed  or  alleged  that  such 

bnnness  will  be  a  nuisance  to  a  dwell  lag  near  it;  it  must  be  clear  that  the 

husiness  will  be  a  nuisance,  and  that  it  cannot  be  carried  on  so  as  not  to  be 

nch:"  Duncan  v.  IJayfs^  22  Id.  2o.     ''To  justify  an  injunction  to  restrain 

•n  existing  or  threatened  nuisance  to  a  dwelling-house,**  says  the  court  in 

Adam^.  Mkhael,  38  Mil  123,  S.  C,  17  Am.  Rep.  516,  "the  injury  must  be 

ihown  to  be  of  such  a  character  as  to  diminish  materially  the  value  of  the 

\iroperty  as  &  dwelling,  and  seriously  interfere  with  the  ordinary  comfort  and 

enjoyment  of  it."    In  McCutchen  v.  likmton,  59  Miss.  116,  where  it  was  soughl 

to  obtain  an  injunction  to  restrain  the  defendant  from  planting  pernicious 

gnas  in  his  land,  Campl>cII,  J.,  thus  speaks:  "The  principle  on  which  the 

preventive  aid  of  courts  is  rendered  against  threatened  injury  is  well  under- 

■tood.    The  difficulty  is  in  its  application,  and  this  difficulty  is  greatly  in- 

CKised  by  the  novelty  of  this  case     Great  caution  should  be  used  in  dealing 

with  a  matter  so  delicate  and  difficult.     Every  doubt  should  bo  solved  againsi 

the  restraint  of  a  proprietor  in  the  use  of  his  own  property  for  a  purx)08e 

nemingly  lawful,  and  conducive  both  to  individual  gain  and  the  general  wel- 

f*n.    Belief  by  injunction  is  so  severe  in  its  consequences  that  it  is  not  to  be 

inotsd  in  such  a  case,  exoept  when  the  right  to  it  is  clearly  and  conclusively 

BHMie  out    To  interfere  with  one's  right  to  use  his  own  land  for  the  produo- 

tioQ  d  what  he  pleases,  in  a  case  of  doubt,  would  be  a  flagrant  abuse  of 

power.    It  is  not  enough  to  show  a  prol>ablo  and  contLQgent  injury,  but  il 

^^ bs  shown  to  be  ineritabla  and  undoubted.' 
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Deo.  184;  Whitfidd  t.  Rogen^  26  Mias.  84;  S.  0.,  69  Am.  Doo.  244;  Saeki^ 
He  T.  M(yrria  Canaiete,  Co,,  1 N.  J.  Eq.  167;  S.  C,  21  Am.  Dec.  41;  Bobetom 
▼.  PUienger,  2  N.  J.  Eq.  67;  S.  C,  32  Am.  Dec  412;  Bom  r,  Btdkr,  19  N.  J. 
Eq.  294;  Oardner  t.  Newfmrgh,  2  Johns.  Ch.  161;  S.  C,  7  Am.  Deo.  026; 
Belknap  ▼.  BeBnap,  2  Johns.  Gh.  463;  8.  C,  7  Am.  Deo.  648;  €kUU»  ▼.  Fate»- 
li'ne,  9  Paige,  676;  &  C,  38  Am.  Deo.  667;  Attomey^Oenerai  ev  rA  BeB  t. 
i^^n^  4  Hawks,  384;  8.  C,  16  Am.  Deo.  626;  Clark  t.  LoMrtnee,  6  Jomb 
Eq.  83;  WierU  Appeal,  74  Pa.  Si.  230;  Aldrieh  ▼.  JJountti,  7  B.  L  87;  PlOpt 
T.  iffodtet,  1  Tenn.  200;  Coalter  ▼.  JJufifer,  4  Band.  68;  &  C,  16  Am.  Deo.  726; 
KqftUme  Bridge  Co.  ▼.  Summon,  13  W.  Va.  476;  WaOoer  t.  Shepardmm^  8  Wisi 
884;  S.  C,  60  Am.  Deo.  423.    Indeed,  the  reason  is  as  cogent^  and  in  some 
retpeots  more  so^  why  the  oreation  of  an  nnqnestionable  nnisanoe  shosld  be 
prerented,  as  that  an  existing  one  should  be  abated.    Bot  the  threatoned  ib- 
jury  mnst  be  real,  and  not  trifling  or  temporary.    It  mnst  be  one  in  wliidi 
the  legal  remedy  of  damages  is  inadequate,  either  beoause  of  its  eesentiallj 
irreparable  character,  or  because  of  its  repetition  and  oontinasnoe.     And  the 
title  of  the  complainant  mnst  not  be  subject  to  any  sabstsntial  donbt  or 
question.    Thus  far  the  roles  obtain  alike  to  present  and  to  threatened  ani- 
sanoes.    Bat  the  court  should  obviously  proceed  Vith  much  oaiition  in 
restraining  threatened  injuries,  sinoe  the  remedy  is  a  severe  one.    li^  tiMse- 
f ore,  the  act  complained  of  is  not  a  nuisanoe  per  ee,  but  may  or  may  not  be- 
oome  a  nuisanoe  aooording  to  circumstances,  and  it  is  uncertain  or  contangent 
that  it  will  operate  injuriously,  equity  wiU  not  interfere  until  the  questioa  is 
settled  at  law,  or  by  an  issue  directed  by  the  court.    These  propositions  are 
established  by  numerous  authorities:  3  Pomeroy's  Eq.  Jur.,  sec  1350;  1  ^^ 
on  Injunctions,  sec.  742;  Kerr  on  Injunctions,  340;  BarlqfBiponY.  JBobartf 
8  Myl.  k  K.  169;  S.  C,  Cooper's  Gas.  temp.  Brongh.  333;  Bamee  ▼.  Ta^, 
2  Phil.  209;  BoeaerY.  Bandolph,  7  Port  238;  8.  C,  31  Am. Dec  712;  3L  Jame^o 
Church  y.  Arrington,  36  Ala.  646;  Kmgtimry  ▼.  Flowers,  66  Id.  479;  8.  C,  39 
Am.  Rep.  14;  Bouee  ▼.  Jlartm,  76  Ala.  610;  S.  C,  61  Am.  Bep.  463;  Bigdom 
T.  Hartford  Bridge  Co,,  14  Conn.  666;  8.  C,  36  Am.  Dec  602;  Thobaui  t. 
Canooa,  11  Fla.  143;  Harrioon  t.  Brooks,  20  Qa.  637;  WhUaher  ▼.  Hudson,  66 
Id.  43;  BounaamUeY.  Kohlhekn,  6S Id.  668;  8.  C,  46  Am.  Rep.  606;  Towmi/ 
LakeViewY.LeiK,lim,Sl;  iKJutghlmY.  PresUieniete.i^lxmutsoo,6Jnd,2ai 
KeiserY.  LooeU,  86  Id.  240;  aC,  44  Am.  Rep.  10;  SUrasY.  OUnger,(SOlaw^ 
671;  8.  C,  32  Am.  Rep.  188;  Adams  y.  Michael,  38  J^jd.  123;  8.  C,  17  Am. 
Bep.  616;  DtmewU  y.  DtqpmU,  18  B.  Mon.  800;  8.  0.,  68  Am.  Bep.  760; 
Bogers  ▼.  Dat^orth,  9  N.  J.  Eq.  289;  BuHerY.  Rogers,  Id.  487;  WoIooUy.  MeSA, 
11  Id.  204;  8.  C,  66  Am.  Dec  790;  ClevelcmdY.  CUkmu^  OaslAgkiCo.,90^. 
J.  Eq.  201;  AUorney-Oeneral  y.  Steward,  Id.  416;  Dmuan  ▼.  Ha^es^  22  Id.  9^ 
Mohawk  Bridge  Co.  ▼.  Utieaele,  B.  B.,  6  Ptuge,  664;  HmUoi^ek.  OmalOo.  ▼. 
New  York  etc  B.  B.,  9  Id.  323;  PhotnkB  v.  CommSsskmen  4tf  Mndgraikm,  1 
Abb.  Pr.  466;  ^orneiT.  CoOoiin,  2  Ired.Eq.  199;  ^MntpioiiT./tMtf^ 
Clori  ▼.  XoiomM^  6  Jones  Eq.  83;  Friade  y.  Pairitk,  Id.  d6it  Dorseif  y.  AOem, 
86 N.  0.  358;  8.  C,  39  Am.  Bep.  704;  BiddlsY.  ilsft,  2  Ashm.  211;  HougkY. 
DoylesUnon  Borough,  4  Brews.  833;  SeOersY.  PemugkfOfda  B.  B.,  10 Phila.  319; 
Rhodes  y.  Dim&or,  67  Pa.  St.  274;  DQworOCs  Appeal,  91  Id.  247;  IMng  y. 
Oeddes,  1  MoCord  Ch.  304;  8.  C,  16  Am.  Dec  606;  JDrknum  ▼.  Hand^,  11 
Humph.  406;  a  C,  64  Am.  Dec  46;  BcmmigY.  Biddle,  1  Granoh  aC  a09| 
mniY.  i^MMefl;  6DilL  161. 

Certain  American  cases  hold,  as  in  eTisting  nuisanoes,  that  the  ooui 
will  be  less  inclined  to  interfere  where  the  appiehended  injuy  is  to  folhnr 
from  sQoh  establishments  as  haye  a  tendency  to  promote  paUio 
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Harriwn  ▼.  Brooke,  20  Oa.  537;  AUome^-Ofweral  tx  rtl  Mcmm  ▼.  Perhhu^  S 
I}te^.  Eq.  38;  Barnes  v.  CaOtoun,  2  Ired.  Eq.  199;  Attomey-Ofneral  ex  reL 
Bradsher  v.  Lea's  Heirs,  3  Id.  302;  Wikirr  v.  Strickland,  2  Jonea  Eq.  386; 
i>DrBe3r  y.  i4/^ii,  83  N.  C.  358;  S.  C,  39  Am.  Rep.  704.  So  "an  injimctioo 
ought  not  to  be  granted  where  the  benefit  secured  by  it  to  one  fiarty  ia  bat 
of  little  importance,  while  it  will  operate  opprewiTely  and  to  the  great  an* 
aoyftnce  and  injury  of  the  other  party,  nnlcss  the  wrong  complained  of  ia  ao 
want<»  and  unprovoked  in  ita  character  aa  properly  to  deprive  the  wrong* 
doer  of  the  benefit  of  any  conaideration  aa  to  ita  injarious  conaeqnenoea:  ** 
Morris  ete.  B.  B.  v.  PrudtUn^  20  N.  J.  Eq.  530. 

The  foregoing  doctrinea  will,  perhaps,  be  better  nnderatood  from  a  few 

qnotationa.     In  the  leading  caae  of  Earl  qf  Bipon  v.  Ilofiari,  3  Myl.  k,  K. 

169,  S.  C,  Coopcr*8  Caa.  temp.  Brough.  333,  the  lord  chancellor  naca  thia 

language:  "If  the  tiling  aought  to  be  prohibited  is  in  itself  a  nuiaance,  th« 

ooort  will  interfere  to  atay  irreparable  mischief,  without  waiting  for  tho 

reanlt  of  a  trial;  and  will,  according  to  the  circumatancca,  direct  an  iaaue,  or 

allow  an  action,  and  if  need  be,  expedite  the  proceedings,  the  injunction 

bang  ia  the  mean  time  continued.     But  where  the  thing  sought  to  be  ro> 

skninad  ia  not  unavoidably  and  in  itaelf  noxioua,  but  only  aomething  which 

may,  according  to  drcumatancea,  prove  ao,  the  conrt  will  refoae  to  interfero 

ontil  the  matter  haa  been  tried  at  law,  generally  by  an  action,  though  in 

particular  caaca  an  iaaue  may  be  directed  for  the  aatiafaction  of  the  ootirti 

where  an  action  could  not  be  framed  so  aa  to  meet  the  question."    In  Boijers 

?.  Doa^fcrth,  9  N.  J.  Eq.  289,  the  chancellor  aaya:  **  Where  the  complainants 

■ak  for  an  injunction  to  protect  tlieui  from  apprehended  danger,  and  the  an* 

iwer  denies  that  auch  apprehenaions  are  well  founded,  the  court,  aa  a  general 

rule,  will  give  to  the  defendanta  the  full  benefit  of  auch  denial,  and  refnao 

the  injunction;  ami  where  the  x)arliGs  come  before  the  court  with  affidavita^ 

the  coart  will  refuse  the  injunction,  uulesa  the  complainauta  niade  out  a  very 

dear  caae  by  their  bill  and  aflidavitH."     "A  court  of  equity  will  cot  restrain 

by  injunction  any  lawful  buainesa  because  it  ia  supposed  or  alleged  that  such 

buaineaa  will  be  a  nuisance  to  a  (UrcUing  near  it;  it  muat  be  clear  that  th« 

basineaa  will  be  a  nuisance,  and  that  it  cannot  be  carried  on  ao  aa  not  to  bs 

mch:**  Duncan  v.  I/at/fA^  22  Id.  25.     '^To  justify  an  injunction  to  restrain 

an  existing  or  threatened  nuisance  to  a  dwell ing-houae,**  aaya  the  court  in 

Adams  v.  Michael,  38  Md.  123,  S.  C,  17  Am.  Rep.  516,  "the  injury  must  h% 

■hewn  to  be  of  auch  a  character  aa  to  diminish  materially  the  value  of  th« 

property  as  a  dwelUiig,  and  seriously  interfere  with  the  ordinary  comfort  aud 

eDJ03rmcnt  of  it."    In  McCutdien  v.  BlanUm,  59  Misa.  116,  where  it  was  sought 

to  obtain  an  injunction  to  restrain  the  defendant  from  planting  pernicious 

gnaa  in  bia  land,  Campbell,  J.,  thua  apeaka:  "The  principle  on  which  ths 

pfeventive  aid  of  courts  is  rendennl  against  threatened  injury  ia  well  under* 

stood.    The  difficulty  is  in  ita  application,  and  thia  difficulty  ia  greatly  in* 

crwaed  by  the  novelty  of  thia  caae     Great  caution  ahould  be  used  in  dealing 

with  a  matter  ao  delicate  and  difficult.     Every  doubt  ahould  bo  solved  againat 

the  restraint  of  a  proprietor  in  the  uae  of  hia  own  property  for  a  purpose 

■eemiugly  lawful,  and  conducive  both  to  individual  gain  and  the  general  wel- 

iutn    Relief  by  injunction  ia  ao  aevere  in  ita  conaeqnenoea  that  it  is  not  to  bs 

gnnted  in  aoch  a  esse,  except  when  the  right  to  it  ia  clearly  and  conclusively 

SMde  oat.     To  interfere  with  one's  right  to  uae  hia  own  land  for  the  produo- 

tioQ  of  what  he  pleaaea,  in  a  caae  of  doubt»  would  be  a  flagrant  abuae  of 

pnrtr.    It  is  not  enough  to  show  a  prolxible  and  contingent  iDJory,  hut  it 

^nst  be  ahown  to  be  ineritable  and  undoubted.' 
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Deo.  184;  Whiffield  t.  Regent  26  Mias.  84;  S.  C,  69  Am.  Doe.  244;  Soeklf^ 
tie.  ▼.  M(yrria  Canaieee.  Co,,  1  N.  J.  Eq.  167;  S.  C,  21  Am.  Dec.  41;  JUeaom 
T.  PiUenger,  2  N.  J.  Eq.  67;  a  C,  32  Am.  Dec  412;  Bomr.  BvOer,  19 K.  J. 
Eq.  294;  Cfardner  ▼.  Newfmrgh,  2  Johns.  Gh.  161;  S.  C,  7  Am.  Dea  OSS} 
BefinapT.^dabM^,  2  Johns.  Gh.  463;  8.  C,  7  Am.  Deo.  648;  CatUMY.Vak^' 
Une,  9  Paige,  676;  a  G.,  38  Am.  Deo.  667;  Attomey-^yenerai  ev  rA  BeU  t. 
i^2oi<ii/,  4  Hawks,  384;  S.  G.,  16  Am.  Deo.  626;  Clark  r.  Lawrence^  6  Jones 
Eq.  83;  Wter's  Appeal,  74  Pa.  Si.  230;  Aldrieh  ▼.  Howard,  7  B.  L  87;  PkSfi 
▼.  iSiodtet,  1  Tenn.  200;  Coalter  t.  ITttfifer,  4  Band.  68;  a  O.,  16  Am.  DeiL  72B; 
£^yifoM  J7Hc^  C7ou  ▼.  ^tfrnfiMTi^  13  W.  Va.  476;  fToAer  ▼.  fi^Aqsonlson.  8  Wis. 
884;  S.  C,  60  Am.  Dec  423.    Indeed,  the  reason  is  as  cogent^  and  in  aoms 
retpeots  more  so»  why  the  oreation  of  an  unquestionable  nnisanoo  shosld  be 
prerented,  as  that  an  existing  one  should  be  abated.    But  the  tlireateoed  in- 
jury must  be  real,  and  not  trifling  or  temporary.    It  must  be  one  in  whidi 
the  legal  remedy  of  damages  is  inadequate  either  because  of  its  eaesntiany 
irreparable  character,  or  because  of  its  repetition  and  continuance     And  the 
title  of  the  complainant  must  not  be  subject  to  any  substsntial  doobt  or 
question.    Thus  far  the  rules  obtain  alike  to  present  and  to  threatened  nm- 
sances.    But  the  court  should  obviously  proceed  Vith  much  oantiaB  in 
restraining  threatened  injuries,  since  the  remedy  is  a  severe  <mc    li^  tiiere- 
f ore,  the  act  complained  of  is  not  a  nuisanoe  per  ae,  but  may  or  may  not  be- 
come a  nuisance  according  to  drcumstanoes,  and  it  is  uncertain  or  oofntingsnt 
that  it  will  operate  injuriously,  equity  will  not  interfere  until  the  qneetioi  is 
settled  at  law,  or  by  an  issue  directed  by  the  court    These  propositioDa  are 
established  by  numerous  authorities:  3  Pomeroy's  Eq.  Jur.,  sec  1360;  1  High 
on  Injunctions,  sec  742;  Kerr  on  Injunctions,  340;  Sari  qfEipon  ▼•  JBcbart, 
8  Myl.  &  K.  169;  a  G.,  Gooper*s  Gas.  temp.  Broogh.  333;  ffamea  ▼.  Ta^^ 
2  Phil.  209;  Jio89er  ▼.  Randolph,  7  Port  238;  a  G. ,  31  Am.  Dec  712;  St.  Jcme^B 
Church  v.  ArrinffCon,  36  Ala.  646;  KSngAury  ▼.  Flown,  66  Id.  479;  8.  G.,  39 
Am.  Rep.  14;  Rwm  t.  JIMin,  76  Ala.  610;  a  G.,  61  Am.  Rep.  463;  BifgAam 
V.  Hartford  Bridge  Co,,  14  Gonn.  666;  a  G.,  36  Am.  Dec  602;  TheboKi  t. 
Canova,  11  Fla.  143;  Harriaon  v.  Brooks,  20  Ga.  637;  WhUaJber  ▼.  Hmdaon,  66 
Id.  43;  BounaaMe ▼.  Kohlheim,  68 Id.  668;  S.  G.,  46  Am.  Rep.  606;  Towrnqf 
Lake  View  y.  LeiK,  44  III  81;  IrtiMighUnv.Preakleniete.qflxmuwoOfiiInd.9SS; 
KxUtr  ▼.  LooeU,  86  Id.  240;  8.  G.,  44  Am.  Bep.  10;  BUtomv.  OMnger,  60  Iowa» 
671;  a  G.,  32  Am.  Bep.  188;  Adamar.  Mkhad,  38  \iA.  123;  a  G.,  17  Am. 
Bep.  616;  Dumeaml  r.  Dnponi,  18  B  Men.  800;  S.  G.,  68  Am.  Bep.  760; 
Bogenv.  Daf^orth,  9  N.  J.  Eq.  289;  BuOerv.  Bogera, Id. 487;  WoUooUt.  IfeBA 
11  Id.  204;  a  a,  66  Am.  Dec  790;  ClevelandY.  CUkau^  OaaLii^Co.,S01^. 
J.Eq.  201;  AUorney-Oeneral  y.  Steward,  Id.  416;  DimeanY.Ha^ea,S2Jd.Sfil 
Mohawk  Bridge  Co.  Y.  Utkaete.  B.  B.,6'Baie^6Ht  ffmUimek.OamUCo.Y. 
New  York  etc  B.  B.,  9  Id.  323;  PkosidaB  t.  Comndaahnam  4^  Madgraikm^  1 
Abb.  Pr.  466;  BameaY.  Calhoun,  2  Ired.  Eq.  199|  Bknpaom  Y.  Jtutiee,  8  Id.  116| 
CktrkY.  Lawrence,  6  Jones  Eq.  83;  /VWe  t.  PolHdb^  Id.  864;  Doraeif  y,  AOrn, 
86 N.  G.  358;  a  G.,  39  Am.  Bep.  704;  BiddUY.  ilsft,  2  Ashm.  211;  HougkY. 
Doyleatoum  Borough,  4  Brews.  833;  SeOenY.  Pemwykemia  B.  B.,  lOPhila.  819; 
Bhodea  ▼.  Dim&or,  67  Pa.  St  274;  DHwortJCa  Ajppeajl,  91  Id.  247;  Lmmg  y. 
Oeddea,  I  McGord  Gh.  304;  a  G.,  16  Am.  Dec  606;  Kbrkmm  ▼.  Hmnd^,  11 
Humph.  406;  a  G.,  64  Am.  Dec  46;  Bamaa^Y.  Biddle,  1  Granoh  aC  88^ 
FliniY.  Buaaea,6im.  161. 

Gertain  American  cases  hold^  as  in  eTisting  nuisanoes,  that  tim  eonri 
will  be  less  inclined  to  interfere  where  the  apprehended  injuiy  ia  to  Uikm 
from  sQoh  establishments  as  have  a  tendency  to  promote  poblie 
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Harriaon  ▼.  Brooke,  20  6a.  637;  Attontep-Ofnerai  ex  rtl  Watm  ▼.  Perknu,  S 
Der.  Eq.  38;  Bitrncs  v.  CiWioun,  2  Ired.  Eq.  199;  AUonney-Oemertd  ex  rdL 
BradsA^r  V.  /^'«  //ara,  3  Id.  302;  Wilier  v,  Strickland,  2  Jonea  Eq.  386; 
Doraey  y.  Allen,  85  N.  O.  358;  S.  C,  39  Am.  Rep.  704.  So  *'aii  injnnctioo 
oaght  not  to  be  granted  where  the  benefit  secured  by  it  to  one  party  is  bat 
of  little  importance,  while  it  will  operate  oppressiTely  and  to  the  great  an- 
noyance and  injury  of  the  other  party,  unless  the  wrong  complained  of  is  lo 
wanton  and  unprovoked  in  its  character  as  properly  to  deprive  the  wrong- 
doer of  the  benefit  of  any  consideration  as  to  its  injnrious  conaeqnenoes:** 
Morria  tU,  B.  R,  v.  Pmdden,  20  N.  J.  Eq.  530. 

The  foregoing   doctrines  will,  perhaps,  be  better  understood  from  a  few 

quotations.     In  the  leading  case  of  Earl  qf  Hipon  v.  J/ofnrt,  3  Myl.  k  K. 

169,  S.  C,  Cooper's  Cas.  temp.  Brough.  333,  the  lord  chancellor  ubcb  thia 

language:   '*  If  the  thing  sought  to  be  prohibited  is  in  itself  a  nuisance,  the 

oourt  will  interfere  to  stay  irreparable   mischief,   without  waiting  for  the 

cesalt  of  a  trial;  and  will,  according  to  the  circumstances,  direct  an  issue,  or 

■Dow  an  action,  and  if  need  be,  expedite  the  proceedings,  the  injunction 

bang  in  the  mean  time  continued.     But  where  the  thing  sought  to  be  re- 

itnined  is  not  unavoidably  and  in  itself  noxious,  but  only  something  which 

may,  aooording  to  drcumstanoes,  prove  so,  the  court  will  refuse  to  interfere 

ontil  the  matter  has  been  tried  at  law,  generally  by  an  action,  though  in 

particular  cases  an  issue  may  be  directed  for  the  satisfaction  of  the  courts 

where  an  action  could  not  be  framed  so  as  to  meet  the  question."    In  Iio(jer% 

f.  Daufcrth,  9  N.  J.  Eq.  289,  the  chancellor  says:  "  Where  the  complainant* 

uk  for  an  injunction  to  protect  theui  from  apprehended  danger,  and  the  an- 

iwer  denies  that  such  apprehensions  are  well  founded,  the  court,  as  a  general 

rale,  will  give  to  the  defendants  the  full  benefit  of  such  denial,  and  refuse 

the  injunction;  and  where  the  X)artic3  come  before  the  court  with  affidavits, 

the  court  will  refuse  the  injunction,  unless  the  complainauts  made  out  a  very 

dear  case  by  their  bill  and  affidavits."     "A  court  of  equity  will  cot  restrain 

by  injunctiou  any  lawful  business  because  it  is  supposed  or  alleged  that  such 

business  will  be  a  nuisance  to  a  (UrcUiag  near  it;  it  must  be  clear  that  the 

busuiess  will  be  a  nuisance,  and  that  it  cannot  be  carried  on  so  as  not  to  be 

rach:"  Duncan  v.  I/ayen,  22  Id.  25.     ''To  justify  an  injunction  to  restrain 

in  existing  or  threatened  nuisance  to  a  dwelling-house,**  says  the  court  in 

Adanu  v.  Michael,  38  Md.  123,  S.  C,  17  Am.  Rep.  516,  "the  injury  must  be 

ihown  to  be  of  such  a  character  as  to  diminish  materially  the  value  of  the 

property  as  a  dwelling,  and  seriously  interfere  with  the  ordinary  comfort  and 

enjoyment  of  it."    In  McCutdien  v.  BlanKm,  59  Miss.  116,  where  it  was  sought 

to  obtain  an  injunction  to  restrain  the  defendant  from  planting  pcmicioui 

grass  in  his  land,  Campbell,  J.,  thus  speaks:  "The  principle  on  which  the 

preventive  aid  of  courts  is  rendered  against  threatened  injury  is  well  under- 

■tood.    The  difficulty  is  in  its  application,  and  this  difficulty  is  greatly  in- 

OMsed  by  the  novelty  of  this  case     Great  caution  should  be  used  in  dealing 

with  a  matter  so  delicate  and  difficult.     Every  doubt  should  bo  solved  against 

the  restraint  of  a  proprietor  in  the  use  of  his  own  property  for  a  purpose 

■semingly  lawful,  and  conducive  both  to  individual  gain  and  the  general  wel- 

ftte.    Relief  by  injunction  is  so  severe  in  its  consequences  that  it  is  not  to  lie 

pontod  in  such  a  case,  except  when  the  right  to  it  is  clearly  and  conclusively 

BMide  out.     To  interfere  with  one's  right  to  use  his  own  land  for  the  produo- 

^oa  of  what  he  pleases,  in  a  case  of  doubti  would  be  a  flagrant  abuse  of 

power.    It  is  not  enough  to  show  a  proKible  and  contLOgent  injury,  but  it 

^nit  be  shown  to  be  inevitable  and  undoubted.' 
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Deo.  184;  Whiffield  r,  Rogen,  26  Mias.  84;  S.  0.,  69  Am.  Doo.  244;  Scekt^ 
etc  V.  M<yrria  Canaieee.  Co.,  1  N.  J.  Eq.  167;  S.  C,  21  Am.  Dec.  41;  Ihbetom 
▼.  PUienger,  2  N.  J.  Eq.  67;  S.  C,  32  Am.  Dec  412;  Bom  t.  BuOar,  19  N.  J. 
Eq.  294;  Cfardner  ▼.  Newlmrgh,  2  Johns.  Gh.  161;  S.  C,  7  Am.  Deo.  6fl6» 
Belknap Y. Belknap,  2  JohnB.  Gh.  463;  8.  C,  7  Am.  Dec  648;  Otf/oiT.rafa*- 
Cjne,  9  Paige,  676;  8.  C,  38  Am.  Dec  667;  Attomey-Oeneral  ev  reL  BeU  t. 
i^^ewnt,  4  Hawks,  384;  S.  G.,  16  Am.  Dec.  626;  Clark  t.  Lawrence,  6  Joms 
Eq.  83;  Wier's  Appeal,  74  Pa.  Si.  230;  Aldrieh  r.  Howard,  7  B.  L  87;  POBpo 
T.  ^odh^  1  TenxL  200;  Ccalter  t.  ITtcMfer,  4  Rsnd.  68;  8.  C,  16  Am.  Dec  728; 
KeifiUMe  Bridge  Co.  v.  Summon,  13  W.  Va.  476;  WaOoer  ▼.  Shepardeon,  2  Wisi 
884;  8.  G.,  60  Am.  Dec  423.  Xndeed,  the  reesoQ  Is  as  oogenic  and  in  some 
retpeots  more  so^  wh7  the  creation  of  an  nnqnestionable  nuisance  shovld  be 
prerented,  as  that  an  existing  one  should  be  abated.  Bot  the  threateoad  ia- 
jiiry  mnst  be  real,  and  not  trifling  or  temporary.  It  mast  be  one  in  whidi 
the  l^gal  remedy  of  damages  is  inadequate,  either  becaose  of  its  essentially 
irreparable  character,  or  becaose  of  its  repetition  and  continusnce.  And  the 
title  of  the  complainant  mnst  not  be  subject  to  any  sabstsntial  doabt  or 
qnestion.  Thns  far  the  roles  obtain  alike  to  present  and  to  threatened  nni* 
sanoes.  Bot  the  coort  shoold  obvioosly  proceed  Vith  moch  caotion  m 
restraining  threatened  injuries,  sinoe  the  remedy  is  a  severe  one  I^  there- 
fore, the  act  complained  of  is  not  a  noisanoe  per  ae,  bot  may  or  may  not  be- 
come  a  notBance  according  to  circumstances,  and  it  is  uncertain  or  contingsnt 
that  it  will  operate  injuriously,  equity  wiU  not  interfere  untQ  the  question  is 
settled  at  law,  or  by  an  issue  directed  by  the  court  These  propositions  are 
established  by  numerous  authorities:  3  Pomeroy's  Eq.  Jur.,  sec  1360;  I  Wf^ 
on  Injunctions,  sec  742;  Kerr  on  Injunctions,  340;  JBarlqfB^pon  ▼.  ffobari, 
8  Myl.  k  K.  169;  8.  G.,  Gooper*s  Gas.  temp.  Brough.  333;  Bainee  t.  Ta^htp 
2Phil.  209;  i2os8erT.iZ^niib/ixA,7Port  238;S.G.,3I  Am.Dec712;iSft  .Tam^^ 
Church  ▼.  Arringtom,  36  Ala.  646;  Kmgebury  ▼.  Flowers,  66  Id.  479;  8.  G.,  39 
Am.  Rep.  14;  Bouae  ▼.  Jlartm,  76  Ala.  610;  S.  G.,  61  Am.  Rep.  463;  BigOow 
▼.  Eartford  Bridge  Co,,  14  Gonn.  666;  8.  G.,  36  Am.  Dec  602;  Thebaui  t. 
Canooa,  11  Fla.  143;  Harrioon  ▼.  Brooks,  20  Ga.  637;  WhUaher  ▼.  Hudton,  65 
Id.  43;  RounaaMe r.  Kohlheim,  68  Id.  668;  8.  G.,  46  Am.  Rep.  606;  Tawmi/ 
Lake  View  v,  Lei^  44  IlL  81;  LaughUn  ▼.  Preeideni  etc.  qfLamaaoo,  6  LuL  223| 
Keiaery.LooeU,  86  Id,  2i0;  8.  G.,  44  Am.  Bep.  10;  Shira»Y.Olinger,BOl€mm, 
671;  8.  G.,  32  Am.  Rep.  138;  Adamu  ▼.  Michael,  38  J^iii.  123;  S.  G.,  17  Am. 
Rep.  616;  DumesnU  ▼.  Dtiponi,  18  B.  Mon.  800;  8.  G.,  68  Am.  Rep.  760| 
Bogera r.  Dai/orth,  9  N.  J.  Eq.  289;  BuOerY.  Rogers,  Id.  487;  WoIcoUy.  MeSck, 
11  Id.  204;  8.  G.,  66  Am.  Dec  790;  ClevelamlY.  CUiKna^OasLiifidCo.,20S. 
J.  Eq.  201;  AUorney-Oeneral  t.  Steward,  Id.  416;  Dmwan  ▼.  Ha^es,  22  Id.  V| 
Mohawk  Bridge  Co.  y.  UOeaeie,  R.  R.,6  Ptuge,  664|  HmUomete.  CamalCo.  t. 
New  York  etc  R,  R.,  9  Id.  323;  PkosidaB  t.  Comndaahnan  ^if  Bmigraiion,  1 
Abb. Pr. 466;  BamesY. Calhoun, 2 Ired. Eq.  I99|  BimpaomY,  Jmtiea,Sld.  110| 
Clark  ▼.  Lawrence,  6  Jones  Eq.  83;  Friade  ▼.  Pairid:,  Id.  864;  i>orsqf  t.  AUen^ 
86 N.  G.  358;  a  G.,  39  Am.  Rep.  704;  BiddlsY.  A^  2  Ashm.  211;  Hosij^y. 
Doyleatoum  Boroaif^  4  Brews.  833;  SeOaraY.  Pemwyhamia  R.  R.,  lOPhila.  8I9| 
Rhodea  ▼.  Dim&or,  67  Pa.  St.  274;  DQworOCa  Appeal,  91  Id.  247;  Lining  t. 
Otddea,  1  MoGord  Gh.  304;  8.  G.,  16  Am.  Dec  606;  Kbrhnm  ▼.  Homdjf,  II 
Humph.  406;  a  G.,  64  Am.  Dec  46;  RcmmgY.  RiddJk,  1  Gnnoh  aC  a09| 
PUmiY.  i^KMefl;  6DiU.  161. 

Gertain  American  cases  hold,  as  in  eTisting  nuisaaoes,  that  tbe  oowi 
will  be  less  inclined  to  interfere  where  the  apprebendsd  injmy  is  to  iolkMf 
from  such  establishments  as  haTe  a  tendsnoy  to  promote  pablio 
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HanrUon  v.  Brooks,  20  Oa.  637;  Attome^'Omeral  ex  rtL  Matm  ▼.  Perkmi,  S 
Der.  Eq.  38;  Barnes  v.  Cattown,  2  Ired.  Eq.  199;  AUomeif'Cfenerai  ex  reL 
Bradsher  ▼.  Lea's  Heirs,  3  Id.  302;  W^iWrr  v.  Strickland,  2  Jonea  Eq.  388; 
J}ormy  v.  ^/i<fn,  85  N.  C.  358;  S.  C,  39  Am.  Rep.  704.  So  "an  injanctioo 
ought  not  to  bo  granted  where  the  benefit  secured  by  it  to  one  i>arty  ia  bat 
of  little  importance,  while  it  will  operate  oppressively  and  to  the  great  an* 
noyance  and  injury  of  the  other  party,  unless  the  wrong  complained  of  is  so 
wanton  and  unprovoked  in  its  character  as  properly  to  deprive  the  wrong* 
doer  of  the  benefit  of  any  consideration  as  to  its  injurious  consequences:  ** 
Jforrtf  etc  R.  R.  v.  Prudden,  20  N.  J.  Eq.  630. 

The  foregoing  doctrines  will,  perhaps,  be  better  understood  from  a  few 
quotations.     In  the  leading  case  of  Ektrl  qf  Ripon  v.  Jlofjort,  3  Myl.  k  K. 
189,  S.  C,  Cooper's  Cas.  temp.  Brough.  333,  the  lord   ciiancellor  uses  thia 
language:  "If  the  thing  sought  to  be  prohibited  ia  in  itself  a  nuisance,  tho 
court  will  interfere   to  stay  irreparable  mischief,   without  waiting  for  tho 
result  of  a  trial;  and  will,  according  to  the  circumstances,  direct  an  issue,  or 
allow  an  action,  and  if  need  be,  expedite  the  prooec<liug8,  the  injunction 
baing  in  the  mean  time  continued.     But  where  the  thing  sought  to  be  re* 
itnined  ia  not  unavoidably  and  in  itself  noxious,  but  only  something  which 
may,  according  to  circumstances,  prove  so,  the  covt  will  refuse  to  interfero 
until  the  matter  has  been  tried  at  law,  generally  by  an  action,  though  ia 
particular  cases  an  issue  may  be  directed  for  the  satisfaction  of  the  courts 
where  an  action  could  not  be  framed  so  aa  to  meet  the  question. "    In  Royert 
▼.  Iku^/brth,  9  N.  J.  Eq.  289,  the  chancellor  says:  "  Where  the  complainanta 
■ak  for  an  injunction  to  protect  them  from  apprehended  danger,  and  tho  an* 
■wer  denies  that  such  apprehensions  are  well  founded,  the  court,  as  a  general 
role,  will  give  to  the  defendants  the  full  benefit  of  such  denial,  and  refuse 
tbo  injunction;  and  where  the  ^xirties  come  before  the  court  with  affidavits, 
the  conrt  will  refuse  the  injtmction,  uuleaa  the  complainants  made  out  a  very 
clear  case  by  their  bill  and  affidavits.*'     "A  court  of  equity  will  not  restrain 
by  injunction  any  lawful  business  because  it  is  supposed  or  alleged  that  such 
business  will  be  a  nuisance  to  a  dwelling  near  it;  it  must  be  clear  that  tho 
business  will  be  a  nuisance,  and  that  it  cannot  be  carried  on  so  aa  not  to  bo 
■nch:**  Duncan  v.  IJayrs^  22  Id.  25.     "To  justify  an  injunction  to  restrain 
■n  existing  or  threatcucil  nuisance  to  a  dwelling-house,"  says  tho  court  in 
Adams  v.  Michael,  38  Md.  123,  S.  C,  17  Am.  Rep.  618,  "the  injury  must  bo 
shown  to  be  of  such  a  cliaracter  as  to  diminish  materially  tho  value  of  tho 
property  as  a  dwelling,  and  seriously  interfere  with  the  ordinary  comfort  and 
enjoyment  of  it."    In  McCutchen  v.  Blanton,  69  Miss.  1 16,  where  it  was  sought 
to  obtain  an  injunction  to  restrain  the  defendant  from  planting  pemiciouo 
grass  in  his  land,  Campbell,  J.,  thus  speaks:  "The  principle  on  which  tho 
preventive  aid  of  courts  ia  rendenxl  against  threatened  injury  is  well  under- 
stood.    The  difiSculty  is  in  its  application,  and  this  difficulty  is  greatly  in* 
erooaod  by  the  novelty  of  thia  case     Great  caution  should  be  used  in  dealing 
with  a  matter  so  delicate  and  difficult.     Every  doubt  should  bo  solved  against 
tho  restraint  of  a  proprietor  in  the  use  of  his  own  property  for  a  purposo 
•oemingly  lawful,  and  conducive  both  to  individual  gain  and  the  general  wel- 
fare.    Relief  by  injunction  is  so  severe  in  its  consequences  that  it  is  not  to  bo 
gnntod  in  such  a  case,  except  when  the  right  to  it  is  clearly  and  conclusively 
mode  out.    To  interfere  with  one's  right  to  use  his  own  land  for  the  produo- 
tion  of  what  he  pleaaea,  in  a  case  of  doubt,  would  be  a  flagrant  abuse  of 
power.    It  is  not  enough  to  show  a  provable  and  continent  injniy,  but  il 
msaX  be  shown  to  bo  inevitable  and  undoubted.' 
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I1i«re  la  no  dinent  from  the  above  raloB.  Hie  conflict  ariaet  in  tiieir  ^- 
pllcation.  Bat  mnoh  of  the  difficulty  can  be  cleared  up  when  it  is  borne  in 
mind  the  manner  in  which  the  applications  fjor  injanctions  are  made  and 
heard  in  different  cases,  and  that  what  woold  be  a  nuisance  in  one  case  would 
not  be  in  another.  As  illustrations  of  the  doctrine  that  a  court  of  equity 
will  not  interfere  where  the  erection  or  business  is  not  a  nuisance  per  m,  and 
it  is  doubtful  or  contingent  whether  it  will  become  one,  the  erection  or  carry* 
ing  on  of  mills  or  manufactories  will  not  be  restrained  because  of  threatened 
injury  from  fire  or  explosion:  WakoU  v.  MeBckj  11  N.  J.  Eq.  204;  S.  G.,  66 
Am.  Dec.  790;  ThebcuU  v.  Canooa,  11  Fla.  143;  Bauae  t.  Martin^  75  Ala.  510; 
S.  C.,51  Am.  Kcp.463;  DorM^T.  ilOeti,  85  N.  0.358;  S.  C,  39  Am.  Rep.  704; 
nor  of  blacksmiths'  shops:  Butler  ▼.  Rogers,  9  N.  J.  Eq.  487;  WkUaker  ▼. 
ffuchon,  65  Ga.  43;  nor  eren  a  powder-magazine:  Dumenulv,  Dupont,  18  & 
Hon.  800;  S.  C,  68  Am.  Dec.  750;  nor  because  of  threatened  injury  to  health 
and  comfort,  as  gas-works:  Cfleveland  ▼.  Citken^  Cfas  LiglU  Cb.,  20  N.  J.  Eq. 
201;  slaughter-houses:  AUomey-Cfeneral  ▼.  Sieward,  Id.  415;  SeUen  ▼.  Penn- 
syfooma  Railroad,  10  Phila.  319;  but  see  CatJibn  ▼.  ValenHne,  9-  Paige,  575; 
8.  C,  38  Am.  Dec  567;  cemeteries:  Town  qf  Lake  View  ▼.  Lem,  44  IlL  81; 
or  stables:  8L  Jamee'e  Cfutreh  ▼.  ArringUm,  36  Ala.  546;  RounsaaUe  v. 
Kohlheim,  68  Ga.  668;  S.  G.,  45  Am.  Rep.  505;  Keiaer  v.  LoveU,  85  Ind.  240; 
8.  G.,  44  Am.  Rep.  10;  Shirae  t.  OJinger,  50  Iowa,  571;  S.  G.,  32  Am.  Rep. 
188;  F&iU  ▼.  Rtiseeit,  5  Dill.  151;  but  see  C<^ser  v.  Birge,  9  Ga.  425;  a  G.,  54 
Am.  Dec  347;  but  on  the  other  hand,  the  erection  of  privies  will  be  pre- 
yented:  De  Give  ▼.  Seitxer,  64  Ga.  423;  WafUe  ▼.  Beinbaeh,  76  HL  322;  or  the 
eatablishment  of  a  house  of  prostitution:  HdmUion  ▼.  WhUridgef  11  Md.  I28| 
8.  G.,  69  Am.  Dec  184. 


Windham  v.  Beams. 

[11  BiCHutnsoir's  Law,  288.] 

FUAlTlfl  DaXAOU  liAT  BB  AWARDED  IN   GasI  I0»  OMTHUUI'IHQ  PUBUO 

Wat  if  the  act  be  willful  or  the  intent  malicious. 

Case  for  Bpecial  damage  done  to  the  plaintiff  bjr  the  defend- 
ant's obstruction  of  a  public  way  over  his  land  to  a  public 
landing.  The  plaintiff  had  hauled  fifty  cords  of  wood  to  an 
old  field  near  the  landing,  had  taken  two  loads  therefrom  oyer 
the  way  to  the  landing,  and  was  proceeding  with  the  third  load, 
when  he  found  that  the  defendant  had  obstructed  the  way  by 
a  fence,  and  forbade  the  plaintiff's  passing.  The  plaintiff  then 
threw  his  load  of  wood  by  the  roadside.  The  defendant  after- 
wards sold  the  wood  deposited  at  the  landing,  saying  that  it 
belonged  to  him,  as  he  forbade  the  plaintiff  from  hauling  to 
the  landing.  The  remainder  of  the  fifty  cords  of  wood  lay  in 
the  field,  and  had  much  deteriorated  in  value.  The  jury  were 
instructed,  as  appears  in  the  opinion,  that  punitive  damages 
might  be  awarded.    The  plaintiff  had  a  verdict  for  five  handled 
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dollara,  and  the  defendant  appealed,  and  moved  fiv  a  new 
nial  on  the  gionnd  of  error  m  the  charge. 

Presdexfj  for  the  appellant. 
HaynSj  contra. 

By  Court,  Glovbb,  J.  The  special  mjtiry  alleged  by  the 
plaintiff  consiBts  of  the  loBS  and  deterioration  in  value  of  ser* 
eral  cords  of  wood,  caused  by  the  defendant's  unlawful  act  in 
obstructing  a  public  road.  It  is  conceded  that  whoerer  sus- 
tains a  particular  injury  from  a  public  wrong,  beyond  that 
suffered  by  the  rest  of  the  community,  may  maintain  an  acticm; 
consequentiy  the  motion  for  a  nonsuit  was  abandoned  at  the 
hearing,  and  the  argument  was  confined  to  the  motion  for  a 
new  trial  on  the  ground  of  error  in  the  charge.  The  jury  were 
instructed  'Hhat  in  actions  on  the  case,  punitive  damages 
might  be  found,  in  the  sound  discretion  of  the  jury,  if  evil 
motive  or  unworthy  conduct,  deserving  punishment,  had  been 
established  against  the  defendant.'' 

The  form  of  action  furnishes  no  certain  rale  by  which  dam- 
ages may  be  measured.  In  actions  of  contract,  the  motive  of 
the  defendant  is  not  generally  an  element  which  enters  into 
the  estimate  of  damages;  but  in  actions  of  tort,  a  large  discre- 
tion is  allowed  to  the  jury,  if  the  act  be  willful  or  the  intent 
malicious.  The  general  rule  adopted  in  injuries  to  person, 
character,  or  property,  whether  the  action  be  trespass  or  case, 
is  that  all  the  attending  circumstances  showing  a  malicious 
motive  may  be  given  in  evidence,  and  damages  may  be  awarded, 
not  only  to  recompense  the  plaintiff,  but  to  punish  the  defend- 
ant. In  actions  on  the  case,  where  the  act  complained  of  was 
the  restdt  of  negligence,  exemplary  damages  are  allowed,  as 
where  injury  arose  from  the  defect  of  a  bridge  which  the  de- 
fendants were  bound  to  repair:  Whipple  v.  Walpoley  10  N.  H. 
130.  If  personal  property  is  maliciously  injured  or  destroyed, 
in  an  action  of  tre8i>a6B  the  extent  of  relief  is  not  limited  to  the 
actual  loss;  and  in  one  case  for  beating  a  horse  to  death,  where 
smart-money  was  given,  the  court  said:  "  We  should  have  been 
better  satisfied  with  the  verdict  if  the  amount  of  the  damages 
had  been  greater  and  more  exemplary: "  Wort  v.  JenhinSy  14 
Johns.  56. 

Whether  the  relief  is  sought  in  trespass  or  case  for  injury  to 
personal  property,  all  the  surrounding  circumstances  that  give 
color  to  the  act,  and  explain  the  motive,  are  admissible  in  evi- 
dence to  ascertain  if  the  act  be  the  result  of  accident  or  negli- 
gence, or  of  deliberate  and  evil  purpose,  and  if  from  malfeasance^ 
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an  amount  beyond  the  pecuniary  loss  shonld  be  given,  by  way 
of  punishment.  In  cases  of  tort  to  the  person  or  character, 
damages  must  depend,  in  a  great  measure,  upon  the  motiTe 
and  degree  of  aggravation,  and  ^'  the  verdict  is  generally  a  re- 
Bultant  of  the  opposing  forces  of  the  counsel  on  either  side, 
tempered  by  such  moderating  remarks  as  the  judge  may  think 
the  occasion  requires: "  Mayne  on  Damages,  12. 

The  injury  to  the  plaintiff's  property  was  caused  by  the  de- 
liberate act  of  the  defendant  in  obstructing  a  public  way,  and 
by  the  conversion,  subsequently,  to  his  own  use  of  so  much  of 
fhe  wood  as  he  had  inclosed  by  his  fence  on  the  public  landing. 
From  the  attendant  circumstances,  his  wanton  conduct  may  be 
reasonably  inferred;  and  if  the  plaintiff  had  endeavored  either 
to  repossess  himself  of  his  property,  or  to  assert  his  right  to  the 
use  of  the  way  by  abating  the  nuisance,  otherwise  than  by  due 
course  of  law,  the  consequences,  probably,  would  have  been  a 
breach  of  the  peace.  Had  the  defendant  acted  on  a  mistaken 
opinion  of  his  right  to  the  land,  it  would  have  weakened  the 
presumption  of  a  malicious  purpose;  but  he  both  knew  and 
had  assented  to  the  public  right. 

Where  a  nuisance  is  not  abated  after  one  verdict,  the  jury 
may  give  punitive  damages  in  a  second  action  brought  for  the 
continuance  of  the  nuisance,  upon  the  ground  that,  from  his 
failure  to  abate  it  after  verdict,  it  is  presumed  that  the  defend- 
ant's original  act  was  willful,  and  frt>m  which  an  intention  to 
continue  the  nuisance  is  inferred.  If,  from  the  circumstances 
that  give  character  to  his  act,  his  motive  can  be  ascertained 
in  the  first  action,  the  plaintiff  is  entitled  to  such  enhanced 
damages  as  will  afford  complete  redress  by  a  prompt  abate- 
ment of  the  nuisance. 

The  plaintiff  has  set  out  his  special  damage,  and  we  are  of 
opinion  that  the  evidence  was  properly  admitted  to  show  the 
defendant's  motive,  and  that  the  jury  was  not  limited  to  the 
actual  pecuniary  loss.  There  was  evidence  from  which  the  de- 
fendant's wanton  purpose  may  be  inferred,  and  the  amount  of 
the  verdict  does  not  appear  to  exceed  the  bounds  of  wholesome 
example. 

The  authority  of  Hamilton  v.  Feematery  4  Rich.  L.  573,  may 
be  relied  upon  in  support  of  this  opinion.  That  was  an  action 
on  the  case,  and  the  charge  was,  '^  that  if  the  evidence  satisfied 
the  jury  that  Feemster  had  taken  up  and  caused  to  be  com- 
mitted to  jail,  as  a  runaway,  the  plaintiff's  negro,  knowing  he 
was  not  a  runaway,  and  had  done  this  act  malevolently,  with 
a  view  to  harass,  vex,  and  insult  the  plaintiff,  they  might  frive 
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an  amount  of  damages  beyond  that  specially  set  forth  in  the 
declaration."  The  damages  were  pnnitiTe,  and  the  charge  waa 
approved.  , 
Motion  dismissed. 

Wabdlaw,  Whttneb,  and  Munbo,  J  J.,  oonooRed. 

Motion  dismissed.  

PUJIITIVM   DaMAGXS  mat   BB  AwABDKD  loa  IfAT.TfffCWSLT   Omkbuuiuwi 

HiOHWAT:  JUntfey  ▼.  Btukndl,  8S  Am.  Deo.  79,  82;  note  to  Auidmr,  WUaom^ 
50 Id.  768;  mad  wt9 m^  to MmrrUU y.  Taaif  Jffg.  Co.,  ^  UL  Wi;  Jld)c^Y. 
DmOty,  67  Id.  680;  note  to  Bom  r.  Mom$,  67  Id.  662;  566. 
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Dbtisb  to  Qhb  '*Dr  FsB-mfPLB  iob  Lm"  Pasos  Ekeatb  or  JhoL 


Trespass  to  try  title.  The  plaintiff  claimed  in  his  own  right, 
as  an  heir  cf  one  Nathan  McAllister,  sen.,  deceased,  and  also 
as  purchaser  from  other  heirs;  while  the  defendant  held  under 
a  conveyance  from  one  Nathan  McAllister  Arnold,  who  claimed 
under  the  will  of  Nathan  McAllister,  sen.,  by  virtue  of  the  fol- 
lowing clause:  '*I  give  and  bequeath  to  Nathan  McAllister 
Arnold,  a  child  raised  by  me,  a  certain  tract  of  land,  whereon 
David  Gk>rdon  now  lives,  containing  two  hundred  and  ninety- 
three  acres,  more  or  less,  in  fee-simple  for  life."  The  defend* 
ant  sought  to  show  by  one  Dr.  Evins,  who  drew  the  will,  what 
the  testator  meant  by  the  words  "  fee-simple  for  life,"  but  the 
court  excluded  the  testimony,  and  instructed  the  jury  that  the 
devisee  Arnold  took  but  an  estate  for  life.  The  defendant  ap- 
pealed, and  moi7ed  for  a  new  trial,  on  the  grounds  that  the  tes- 
timony of  Evins  was  improperly  excluded,  and  that  the  court 
erred  in  instructing  the  jury  that  Arnold  took  only  a  life  eistate. 
The  law  court  of  appeals,  after  hearing  argument,  ordered  the 
ease  to  the  court  of  errors. ' 

P&rry  and  McOowan^  for  the  appellant. 
8%dUvan  and  Reedj  contra. 

By  Court,  O'Neall,  J.  On  the  first  ground  of  appeal  the 
court  of  Ikw  entertained  no  doubt.  The  will  is  to  be  construed 
by  the  words  used.  The  writer,  Dr.  Evirs,  was  an  incompe* 
tent  witness  to  say  what  was  meant  by  the  words  ^^  in  fee-sim- 
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pie  for  life."    To  solve  that  question,  the  case  was  ordered  to 

the  court  of  errors. 

There  is  no  doubt  about  the  general  rule  that  in  oonBtmiiig 
a  will  the  intention,  when  it  can  be  ascertained,  unless  it  be 
contrary  to  some  rule  of  law,  is  to  prevail.  So,  too,  it  is  per^ 
mifisible,  in  construing  a  will,  to  read  all  its  parts,  and  to 
gather  light  from  any  part  which  may  reflect  it  upon  that 
which  is  dark  and  uncertain.  The  will  here  shows  that  the 
testator  intended  to  dispose  of  his  whole  estate;  there  is  no 
residuary  clause  in  the  will.  Each  devise,  therefore,  it  may 
be  well  argued,  was  intended  to  carry  all  the  estate  which  the 
testator  possessed  in  the  land  devised. 

That  neither  the  testator  nor  his  scribe  knew  the  precise 
meaning  of  the  term  ''  in  fee-simple,"  is,  I  think,  true.  For 
when  he  gave  to  Nathan  McAllister  another  tract  of  land,  he 
used  the  words  "  in  fee-simple  forever."  When,  if  either  had 
understood  the  meaning  of  the  word  "fee-simple,"  he  would 
have  known  that  those  words  carried  an  estate  to  "  a  man  and 
his  heirs  forever;"  and  that  the  word  "  forever,"  after  the  word 
"  fee-simple,"  was  tautology. 

To  construe  the  words  "in  fee-simple  for  life"  as  conveying 
an  estate  in  fee  is,  I  think,  the  construction  best  in  support  of 
the  testator's  intention.  For  it  subserves  and  carries  out  his 
expressed  purpose  of  disposing  of  his  whole  estate.  But  if 
they  must  be  read  by  themselves,  then  they  are  utterly  incon- 
sistent, and  both  must  be  rejected;  or  the  words  "for  life" 
must  be  regarded  as  absurd,  and  be  altogether  struck  out  of 
the  will.  Either  course  will  sustain  the  defendant's  title.  If 
both  are  struck  out  as  unmeaning  when  used  together,  then 
the  will  would  be  read  as  simply  devising  to  Nathan  McAllis- 
ter Arnold.  Such  a  devise  by  our  act  of  1824,  "for  the  amend- 
ment of  the  law  in  divers  particulars  therein  mentioned  "  (Act 
of  1824,  sec.  1,  6  Stats.  237),  would  carry  an  estate  in  fee- 
simple.  The  words  of  the  first  section  are:  "That  no  words 
of  limitation  shall  hereafter  be  necessary  to  convey  an  estate 
in  fee-simple  by  devise;  but  every  gift  of  land  by  devise  shall 
be  considered  as  a  gift  in  fee-simple,  unless  such  a  construction 
be  inconsistent  with  the  will  of  the  testator,  express  or  im- 
plied." Who  can  say  that  there  is  anything  in  the  will  incon- 
sistent with  the  construction  that  the  devise  is  in  fee-simple. 

But  if  the  words  "  in  fee-simple  for  life  "  must  r^lnain,  then 
I  think  that  the  rule  that  the  words  "for  life"  should  be 
regarded  as  repugnant  to  the  estate  already  conferred,  and 
should  be  rejected,  must  prevail.     For  it  is  impossible  to  give 
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m  ooQBistmit  meaning  to  the  words  ^in  fee-eunple"  and  the 
words  "for  life/'  The  words  "in  feensimple''  carry  the  estate 
to  the  devisee  and  his  heirs  forever.  The  words  "  for  life " 
added  to  these  would  present  the  strange  anomaly  of  an  estate. 
to  a  man  and  his  heirs  forever  for  life.  This  would  be  too 
absurd  to  be  tolerated,  and  yet  that  is  precisely  the  legal  effect 
of  using  all  the  words  contained  in  the  devise. 

The  case  of  Doe  ex  dem.  Cotton  v.  Sterdalej  12  East,  616,  it 
seems  to  me,  favors  the  view  which  I  have  just  taken.  The 
devise  there  was,  "  I  give  unto  my  daughter,  Phillis  Cotton,  and 
her  heirs,  Moorhead  meadow,  during  their  lives.*'  Lord  Ellen- 
borough,  C.  J.,  said:  "The  words  'during  their  lives,'  after  the 
devise  to  the  daughter  and  her  heirs,  are  merely  the  expression 
of  a  man  ignorant  of  the  manner  of  describing  how  the  partiee 
whom  he  meant  to  benefit  shotQd  enjoy  the  property;  for  what- 
ever estate  of  inheritance  the  heirs  of  his  daughter  might  take, 
they  could  in  fact  only  enjoy  the  benefit  of  it  for  their  lives." 
In  this  case  the  devise  is  in  legal  effect  to  Nathan  McAllister 
Arnold  and  his  heirs,  to  which  the  testator  added  "  for  life." 
That,  as  in  Doe  ex  dem.  Cotton  v.  Stenlakej  w/jpray  might  mean 
to  describe  the  enjoyment  of  the  devise  by  him  and  his  heirs 
each  in  torn  for  life. 

Without  pursuing  farther  the  words  so  senselessly  used,  we 
are  satisfied  to  declare  that  Nathan  McAllister  Amcdd  took  an 
estate  in  fee. 

The  motion  for  new  trial  is  granted. 

DuNKiN,  Dasoan,  and  Wardlaw,  chanceUorSi  and  OLOVEBp 
J.,  concurred. 

Wabdlaw  and  Munbo,  JJ.,  dissented. 

Johnston,  chancellor,  and  Withers,  J.,  absent.  * 

Whitner,  J.,  gave  no  opinion,  having  been  consulted  when 
at  the  bar. 

Motion  granted. 

ExTROf sio  Em>xzrGB  m  iKADioasixxjE  to  Show  Tsstatob's  MxANmo  of 
WoKDS:  Ywni£9  Appeal,  63  Am.  Deo.  496;  and  see  as  to  the  admindbility, 
in  general,  of  eztrumc  eridenoe  in  the  constmotion  of  wills,  O^ord  y.  i)ycr, 
67  Id.  706;  Yaies  v.  Cde,  69  Id.  602,  and  the  notes  thereto;  as  to  the  admis- 
nbility  of  the  testimony  of  the  one  who  drew  the  will,  see  particularly  Boih' 
tnakr  ▼.  Myers,  6  Id.  613. 

PxB,  WHKN  Passbs  bt  Will:  See  Belt  v.  Scammon,  41  Am.  Dec.  706| 
Seard  t.  Harton,  43  Id.  659;  Rubey  v.  BameU,  49  Id.  112;  Schriner  ▼.  Meytr^ 
17  Id.  634;  and  see  the  principal  case  cited  and  commented  upon  in  Moody  ▼. 
Ttddtr.  16  S.  C.  664;  Ex  parte  Yotmi,  17  Id.  636. 
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AsfmsurrRATtov  or  Ebtatb  or  Liydto  Pibsoh  n  wmaovr  JvuDnadtf 
AND  Void;  whether  granted  on  direct  evidence  ol  deftth»  or  on  the  pn- 
■nmption  irising  from  the  £aot  of  absence  unheard  of  for  iiiT«i  yaifi^ 
and  no  one  fti"wiing  under  the  adminietration  oaa  be  prdectedi 

Tboveb  for  a  negro  woman.  In  the  spring  of  1846,  the  plain 
tiff  removed  his  residence  in  South  Carolina,  leaving  behind 
him  considerable  property,  including  the  negro  in  question,  in 
charge  of  an  agent.  In  December,  1852,  the  plaintiff  not  hav- 
ing been  heard  of  since  his  departure,  letters  ci  administratioii 
were  granted  on  his  estate  under  the  presumption  that  he  was 
dead.  The  defendant  purchased  the  negro  in  July,  1853,  finom 
a  distributee  of  the  estate.  In  June,  1857,  the  plaintiff  unex- 
pectedly returned  and  commenced  this  action.  The  jury  re- 
turned a  verdict  for  the  plaintiff  for  the  value  of  the  slave  and 
her  hire,  under  the  instructions  of  the  court  that  the  admin- 
istration was  void  for  want  of  jurisdiction.  The  defendant 
appealed  and  moved  for  a  new  trial. 

Wilson  and  Melton,  for  the  appellant. 
G.  IF.  WiUiamB,  contra. 

By  Court,  Wardlaw,  J.  Many  dicta  may  be  found  to  sottain 
the  proposition  that  administration  granted  of  the  goods  of  a  liv- 
ing person  is  entirely  void:  1  Williams  on  Executors,  461;  Appeal 
of  PeebleSj  15  Serg.  &  R.  42;  Moore  v.  Tan/ner's  AdmWj  5  T.  B, 
Mon.  46 ;  but  all  of  these  rest  upon  a  dictum  of  Buller,  J.,  in  AlUn 
V.  DundaSy  3  T.  R.  129,  and  that,  so  far  as  I  can  find,  upon  gen- 
oral  principles  and  the  unquestioned  opinion  prevailing  in  both 
the  civil  and  the  ecclesiastical  courts  of  England.  It  is  rather 
strange  that  with  the  general  application  which  has  been  made 
of  the  presumption  of  death  from  absence  unheard  of  for  seven 
years,  and  especially  in  this  land  of  migration,  some  case  does 
not  appear  in  the  reports  where  a  person  who  had  been  pre- 
sumed to  be  dead  reappeared  to  supersede  his  administrator. 
A  case  which  I  think  is  similar  in  principle  may  be  seen  in  In  re 
Napier  J 1  Phillim.  83.  There,  Charles  James  Napier,  esq.,  hav- 
ing in  the  peninsular  war  of  1808  been  left  for  dead  on  the  field 
of  battle,  and  been  reported  amongst  the  slain  in  the  dispatches 
of  Sir  John  Hope,  his  will  was  admitted  to  probate  on  the  affi- 
davit of  his  brother;  upon  his  return  to  England  the  probate  was 
revoked  as  granted  in  error,  and  was  declared  to  be  null  and 
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Toid  to  all  intents  and  purposes  whatsoever  in  the  law,  and  the 
original  will  with  the  canceled  probate  was  delivered  to  him. 

The  defendant  in  the  case  now  before  us  distinguishes  this 
case  from  that  of  Napier's  in  three  particulars,  which  he  deems 
important:  1.  The  action  of  the  ordinary  there  was  not  based, 
as  here  it  was,  on  the  presumption  of  death — ^the  legal  pre- 
sumption, as  tiie  defendant  caJls  it;  2.  There  no  right  of  an 
innocent  purchaser  intervened,  as  here  it  does;  8.  There  the 
probate  was  revoked,  but  here  the  grant  of  administration  is 
yet  Bubasting. 

1.  The  presumption  may  be  of  great  antiquity  and  of  fre- 
quent use,  but  still  it  is  only  a  presumption  of  fact,  to  which 
artificial  force  has  been  given  beyond  its  natural  effect  upon 
belie£  There  are  not,  in  reference  to  this  subject,  two  kinds 
of  death,  as  has  been  said  at  the  bar,  actual  and  presumptive, 
but  two  kinds  of  evidence,  direct  and  circumstantial,  which 
may  be  given  of  death.  Upon  whichsoevt;r  of  the  kinds  of 
evidence  the  ordinary  acts,  the  fact  of  actual  death  is,  by  his 
grant  of  probate  or  of  letters  of  administration,  assumed  to 
have  been  proved.  When  the  assumption  was  founded  on 
direct  evidence,  it  seems  to  be  conceded  that  undeniable  dis- 
proof of  it  annuls  the  act  of  the  ordinary;  for  no  one  has 
ventured  to  maintain  that  a  person  should  be  deprived  of  any 
right  because  in  his  temporary  absence  a  witness,  willfully  or 
through  mistake,  gave  on  oath  a  false  account  of  his  death, 
and  thereupon  there  was  speedy  administration  of  his  goods. 
The  difference,  if  any,  would  not  be  in  favor  of  this  defendant, 
where  the  ordinary  shotdd  act,  not  on  the  direct  testimony  of 
witnesses,  but  upon  inferences  drawn  from  such  circumstances, 
shown  by  testimony,  as  these:  The  person  whose  death  was 
to  be  established  went  to  sea  m  a  storm,  fragments  of  the  vessel 
he  went  in  were  found,  and  he  was  not  heard  of  for  six  months 
afterwards.  And  it  is  only  adopting  evidence  of  death,  which, 
however  truthful  in  the  ordinary  course  of  human  affairs,  is 
really  less  likely  than  the  circumstances  just  mentioned  to  pro- 
duce belief,  when  the  ordinary  acts  upon  the  presumption  that 
arises  from  absence  for  seven  years  unheard  of.  Many  ad- 
ministrations have  been  granted  on  the  presumption.  Courts 
have  made  distribution  in  conformity  with  it;  and  it  is  urged 
that  if  the  ordinary  had  refused  to  act  on  it  he  would  have 
been  compelled  by  a  higher  tribunal  to  do  so.  This  may  be 
admitted,  for  by  nkandamus  or  order  maJe  upon  appeal  the 
ordinary  would  be  compelled  in  any  case  to  art  according  to  a 
just  judgment  of  the  evidence  prps*»nted  t»'>  \An\  wbo*her  dinH:t 
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or  presumptive.  Bat  his  action,  when  perfimned  under 
pulsion,  would  have  no  greater  validity  than  if  it  had  beea  II16 
voluntary  result  of  his  own  judgment  I^  in  the  latter  case, 
it  would  fall  upon  removal  of  the  &ct  wldch  constitiited  ita 
foundation,  so  it  would  do  in  the  former  one. 

2.  This  defendant  is  really  a  purchaser,  not  firom  the  ad* 
ministrator,  but  from  one  who,  without  other  consideration  than 
his  claims  as  next  of  kin,  was  permitted  to  succeed  to  the 
nlaiutiff's  rights;  and  in  no  case  does  the  plea  of  purchaser  lor 
valuable  consideration  without  notice  of  itself  avail  at  law,  or 
even  in  equity,  against  a  legal  title.    But  in  the  most  advan- 
tageous position  which  under  this  head  the  defendant  could 
occupy,  his  resistance  of  the  plaintiff's  title  would  be  ineffect- 
ual.   It  is  true  that  in  some  instances  of  void  probates  or  void 
grants  of  administration  a  distinction  is  made  between  the 
wrongful  executor  or  administrator  and  his  innocent  alienee, 
in  favor  of  the  latter:  1  Williams  on  Executors,  490;  Gfrayv- 
brooh  V.  Fox,  Plowd.  276;  but  this  favor  to  the  alienee  is  shown 
only  where  the  act  of  alienation  was  done  in  due  course  of  ad- 
ministration;  and  in  reference  to  such  act  the  wrongful  exe- 
cutor or  administrator  and  the  alienee  are  put  on  the  same 
footing  as  when  alienation  has  been  made  by  a  more  common 
executor  de  son  tort:  1  Williams  *bn  Executors,  223;  Coultef'i 
Case,  5  Co.  30  b;  Parker  v.  Kett,  1  Ld.  Raym.  661.    Of  the 
goods  of  a  living  person  there  can,  however,  be  no  due  course 
of  administration;  in  their  alienation,  as  if  the  owner  were 
dead,  there  can  be  no  executor  de  son  tort — ^no  wrongful  ad- 
ministrator— nothing  but  unauthorized  interference — at  the 
very  least  misconception  of  fact  inducing  misapplicaticm  of 
terms — ^when  the  truth  appears  solecism  and  absurdity,  result- 
ing in  tortious  violation  of  right,  if  the  error  be  not  corrected. 

The  purchaser  relied  on  a  grant  made  by  a  court  of  compe- 
tent authority,  and  it  is  said  that  such  grant  is  itself  a  conclu- 
sive confirmation  of  the  presumption  upon  which  it  was  made. 
It  is  plain,  as  was  decided  in  the  case  of  Nevmian  v.  JenhinSf 
10  Pick.  515,  which  has  been  cited  for  the  defendant,  that  a 
debtor  sued  by  the  supposed  administrator  in  the  absence  of 
the  plaintiff  would  not  have  been  permitted,  under  the  plea  of 
the  general  issue,  to  urge  circumstances  for  the  purpose  of  show- 
ing that  the  supposed  intestate  was  alive,  and  the  administra- 
tion therefore  void.  But  can  it  be  said  that  the  presumption 
of  the  death  of  the  plaintiff,  who  is  now  standing  in  court,  has 
been  concluBively  confirmed?  Answering  no,  the  defendant 
insists  that  upon  the  presumption  sanctioned  by  law,  and  ih% 
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honest  belief  thereby  induced,  judicial  action  was  had,  and  in 
faith  of  that  his  pnrchaee  made. 

The  nnlncky  predicament  of  the  pnrchaser  is  the  same  that 
every  one  falls  into  who  relies  upon  the  action  of  a  public  fimc* 
tionary  in  a  matter  not  within  his  sphere.    The  mistake  has 
been  in  supposing  that  there  was  any  judicial  action.    The 
whole  proceeding  was  coram  nonjudice;  for  the  ordinary  had 
DO  more  power  to  grant  administration  of  the  goods  of  a  living 
person  than  a  sheriff  would  have  to  usurp  the  ordinary's  juris- 
diction over  the  goods  of  a  deceased  person.    In  granting  pro- 
bate of  a  forged  will,  or  of  a  former  will  when  the  last  one 
Ehould  prevail,  or  in  granting  letters  to  one  in  derogation  of  the 
tights  of  another,  the  ordinary  may  err,  but  still  he  acts  within 
his  jurisdiction,  and  his  grant  is  effective  until  it  be  revoked. 
The  death  of  the  person  whose  goods  are  in  contest  is,  however, 
an  essential  preliminary  to  the  ordinary's  action.   Upon  the  fact 
of  death,  which  is  necessary  to  give  jurisdiction,  the  ordinary 
must  exercise  his  judgment,  and  so  must  all  who  claim  under 
the  ordinary's  assumption  of  the  fact;  for  the  fact  not  existing, 
all  that  depended  on  it  fails. 

It  has  been  argued  that  every  inferior  court  must  necessarily 
judge  of  the  fSEU^ts  essential  to  its  own  jurisdiction,  and  that  its 
judgment  in  favor  of  its  jurisdiction  is  not  liable  to  be  elsewhere 
annulled  by  disproof  of  any  such  fact,  the  want  of  which  does 
not  appear  on  the  face  of  its  proceedings,  although  its  proceed- 
ings might  sometimes  be  restrained  by  prohibition.    Reference 
has  been  made  to  our  case  of  State  v.  Ben  Scott,  1  Bailey  L.  294 
Before  extreme  conclusions  should  be  drawn  from  that  case,  a 
careful  consideration  should  be  bestowed  upon  the  cases  of  Men- 
dyU  V.  Stint,  2  Mod.  271,  and  Herbert  v.  Cook,  Willes,  36,  note. 
But  for  present  purposes,  it  is  enough  to  observe  that  Scott's 
case  related  to  jurisdiction  over  the  person,  and  to  the  effect  of 
pleading  to  the  jurisdiction  and  submitting  to  an  overruling  of 
the  plea.    In  reference  to  the  ordinary's  power  over  the  goods 
of  this  living  plaintiff,  the  want  of  jurisdiction  respected  the 
subject-matter,  not  the  person.     No  plea,  nor  waiver,  nor  sub- 
i^c^issiou  of  the  plaintiff  could  have  established  the  fact  essiential 
to  jurisdiction,  or  have  conferred  jurisdiction.    If  under  a  cita- 
tion said  to  have  been  in  rem,  all  the  world  was  present  when 
the  ordinary  made  his  grant,  the  existence  in  life  of  the  plain- 
tiff was  destructive  of  the  proceeding;  his  own  assent  to  it 
^vould  have  been  nugatory,  and  his  plea  or  other  act  by  which 
t^tisdiotioa  over  a  person  might  be  sustained  would  neoeBsarily 
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have  contradicted  the  fact  which  was  indispensable  to  any  ex- 
ercise of  the  ordinary's  authority. 

Under  a  comparison  of  the  several  merits  of  these  parties, 
blame  and  laches  have  been  imputed  to  the  plaintiff  for  his 
long-continued  neglect  of  his  property  and  friends,  by  which 
others  were  misled.  Of  the  reasons  of  the  plaintifif's  conduct 
we  are  not  informed.  It  is  enough  that  he  was  under  no  legal 
obligation  to  stay  where  his  property  was,  or  to  give  informa- 
tion concerning  himself  when  he  was  away.  He  encountered 
the  risk  of  the  statute  of  limitations,  which,  if  his  absence  had 
been  a  little  longer,  would  have  forever  barred  him.  The  case 
must  be  decided  just  as  if  he  had  been  immured  in  a  dungeon, 
or  otherwise  compelled  to  remain  unheard  of,  during  his  long 
absence. 

3.  The  grant  of  administration,  having  been  made  without 
jurisdiction,  was  entirely  void  as  to  all  persons  and  for  all  pur- 
poses. No  revocation  of  it  was  necessary,  and  for  the  plaintifiF 
to  have  asked  a  revocation  might  have  been  said  to  imply  his 
acknowledgment  of  its  temporary  validity. 

This  court  is  satisfied  with  the  instructions  which  were  given 
to  the  jury,  and  is  compelled  to  overrule  all  the  grounds  which 
have  been  taken  for  the  defendant's  motion. 

The  motion  is  dismissed. 

O'Neall,  Withebs,  Whitneb,  Glover,  and  Mukbo,  JJ.,  con- 
curred. 

Motion  dismissed. 


Administration  on  Estatx  ov  Living  Pebson.— The  gnat  of  letten  tm- 
tamentaxy  or  of  administration  on  the  estate  of  liying  person,  who  is  sap« 
posed  to  be  dead,  is  beyond  the  jnnadiction  of  a  probate  or  sarrogate*8  oonrt^ 
tnd  is  utterly  void.  No  person  dealing  with  the  execntor  or  administratof 
can  be  protected.  This  proposition  is  so  weU  established  by  tezt-writer% 
decisions,  and  dida,  that  its  correctness  cannot  now  be  questioned:  f^ree- 
man  on  Judgments,  sec.  319  a;  In  re  NapSer,  1  PhiUim.  83;  Allen  ▼.  DundoM^ 
3  T.  R.  130;  Oriffiih  t.  Fnxuer,  8  Cranch,  9,  24;  Lawn  v.  Bnugrant  Indus- 
trial Savings  Bank,  18  Biatchf.  I;  Dunea'i  ▼.  Stewart,  25  Ala.  408;  8.  C,  60 
Am.  Dec.  627;  BeekeU  t.  Selover,  7  Gal.  215,  237;  Stephenson  v.  Swpaw 
Court,  62  Id.  GO;  Tlumuis  v.  People,  107  111.  517;  S.  C,  47  Am.  Rep.  458; 
Moore  v.  Tanner's  AdrnW,  5  T.  B.  Mon.  42;  Bums  v.  Van  Loan,  29  La.  Ann. 
660;  Jodmmsen  v.  Suffolk  Savings  Bank,  3  Allen,  87;  Morgan  v.  Dodge,  44 
N.  H.  265,  259;  Boderigas  v.  East  Biver  Savings  Institution,  76  K.  Y.  816| 
&  C,  32  Am.  Rep.  809;  MePherson  t.  Ctuilifft  H  Serg.  &  R.  422;  S.  0.,  14 
Am.  Deo.  642;  PeebWs  Appeal,  15  Serg.  &  R.  39,  42;  Devlin  v.  Commote 
wealth,  101  Pa.  St  273;  S.  C,  47  Am.  Rep.  710;  DArusment  y.  Jones,  4 
Lea»  261;  &  a,  40  Am.  Rep.  12;  /Hd:  v.  Norvel,  9  Tex.  13;  Withers  v.  Pt^ 
flmon.  S7  Id.  4801  496;  Andrms  ▼.  Avery,  14  Oratt.  229,  236;  MOks  t. 
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4!miOfM»  45  WiB.  334;  &  C,  30  Am.  Rep.  74fi.  Thflve  it  bttt «  iiii|^  0M»  <9- 
poaed  to  this  amy  of  aathoritiM:  RodeHgtu  ▼•  3a§l  Hher  SawkigB  ImtUiiKiiem, 
€3  N.  T.  460;  8.  C,  20  Am.  Rep.  555;  but  ever  sinoe  it  has  been  deeided  tt 
has  been  very  much  criticised  snd  qneatioiied,  aod  most  be  regarded  as  x/wm* 
ruled  by  a  ease  which  afterwards  arose  between  the  same  parties:  Roderiga§ 
T..&u</?it«r^ao»fi^/fiatiteti6fi,  76N.  T.  316;  &0.,  32Am.Rsp.a09.  Ro«i| 
J.,  in  Stevenaon  ▼.  Superior  Qmrt,  tftpra^  thus  tersely  atates  the  doctriBs: 
^'Administration  may  lawfully  be  had  upon  the  estate  of  a  dead  man,  bat  not 
upon  that  of  one  in  life.  Until  death  occurs^  there  is  no  'subject-matter' 
oyer  which  it  is  possible  for  any  court  to  exercise  jurisdiction.  It  ii  tme 
that  the  conrt  of  probate,  before  iBsulng  letters  of  administration,  must  first 
determino  affirmatiyely  the  question  of  death.  But  notwithstanding  such 
dstsrmiiiatioo,  the  fact  that  the  supposed  intestate  is  alire  may  still  be  shoWB» 
sad  when  shown,  sstaliliahes  the  nullity  of  the  entire  proossdiags*'* 


Young  v.  Db  Bbuhu 

[11  KiCHABDiOK'a  Law,  C8&] 

Gbuttkb  amm  Tknakts  in  Common,  where  the  deeds  under  which  th^y 
f^laim  cover  the  same  land,  bear  the  same  date,  are  founded  upon  suirsys 
lecorded  and  certified  on  the  aame  day,  and  purport  to  hare  been  made 
upon  wazranta  issued  on  the  same  day. 

Tbebfabs  to  try  title.  Tha  facts  are  sufficiently  stated  in 
(he  opirdon.  The  plaintiff  had  a  verdict,  and  the  de&ndantA 
appealed  and  moved  for  a  new  trial. 

Kenhaw  and  Taylor^  for  the  appellants. 

Castcny  contra. 

By  Court,  Withsbs,  J.  The  case  is  unique  in  this:  that  the 
grants  under  which  the  opposing  parties  claim  bear  the  same 
date,  the  surveys  were  recorded  and  certified  the  same  day, 
and  purport  to  have  been  made  upon  warrants  issued  the  same 
day.  So  far,  therefore,  as  time  is  concerned,  as  to  every  step 
pursued  by  the  grantees,  they  seem  to  be  in  equali  jure. 
Neither  grant  is  for  the  parcel  of  land  in  dispute  exclusively, 
each  covers  it,  but  each  embraces  other  land  outside  its  limits. 
Neither  grantee  lived  on  or  used  or  occupied  the  locus  in  quo, 
bat  each  resided  on  a  portion  of  land  within  the  grant.  Bo  we 
have  not  here  the  priority  of  survey  which  enabled  the  court 
to  distinguish  between  two  grants  of  the  same  date  in  the  case 
of  Chiignard  v.  FeldeTj  2  Hill  (8.  C),  401. 

We  cannot  regard  either  of  the  grants  as  void,  nor  give  one 
priority  oyer  the  other.  If  one  instrument  had  issued  grant* 
ing  the  land  to  both,  they  would  have  been  joint  tenants,  as 
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at  oommon  law,  witfaoat  dispute.  But  are  there  not  all  the 
unitieB  which  make  that  estate  in  the  senee  of  the  common 
law  in  this  instance?  There  is  unity  of  time,  of  interest,  of 
title  (though  by  two  several  instruments  firom  the  same 
grantor,  issuing  uno  fiatu^  so  far  as  we  know),  and  of  posses- 
sion. We  can  make  nothing  else  out  of  this  state  of  affairs 
but  a  tenancy  in  common  between  these  parties,  regarding 
them  respectively  as  alienees  by  mesne  conveyances  from  the 
grantees.  The  consequence  is,  that  without  proof  of  ouster 
neither  can  maintain  this  action  against  the  other. 

Whether  Young  has  not  conveyed  his  interest  by  deed  in 
favor  of  his  children  becomes  an  unnecessary  question  to  be 
decided  now.  It  appears  to  some  of  the  court,  if  not  to  all, 
that  the  proof  of  delivery  of  the  deed  was  sufficient;  but  if  noti 
still  that  the  statute  of  uses  operated  to  vest  the  whole  estate 
in  the  donees,  and  superseded  delivery. 

A  new  trial  is  ordered. 

O'NsALL,  Wabdlawi  WnmsB,  Qufnm^  and  Minnow  JJi 

concurred. 

Motion  granted* 

Trs  PBCf  ozpal  oasi  k  oarteinlj  a  vsakprn  ana  Mr.  WsdilNinp  in  Uf 
work  on  real  propoty^  toL  1»  p.  66S^  4th  od.,  girw  it  Si  aa  flfautnillflA  o7 
fho  following  propoiitioii:  ''It  may  be  geoflnlly  atated  that  in  thia  oonntry, 
wfaararor  two  or  mora  paraona  aoqnira  tha  aama  aatata  bj  fha  aama  aol^  daa^ 
ardariia^  and  no  indioatloB  la  thaidn  mada  to  tha  oontngy,  ti^y  will  homia 
tanaBla  in 
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HiNBON  V.  Hnraov. 

[6  BxEMD,  m] 
Homni  ov  Placs  ov  Sali  ov  Lakd  vvdsb  Kuuui'um,  m  ipiII  m  cf  Hit 
tiiiM  thereof,  is  reqnired  by  the  itatote  to  be  giren  to  Hm  eieeutlon  de- 
fendant by  tiie  iherifl^  and  if  the  notioe  ghren  fail  to  ^ec^y  the  place  ef 
nle,  the  nle  is  yoid;  and  the  preeenoe  of  the  defendant  ia  tofwn  on  the 
day  of  the  sale  is  no  waiter  of  aneh  notioe. 

EjBcncmn!.    The  opinion  states  the  oase. 

H.  WrigJU^  BaUman^  and  /•  R.  Habbardf  for  the  plaintiff  in 
error. 

r.  M.  Jone9  a/nd  Jf.  and  B.  Braum^hribb  defendant  in  error. 

By  Court,  Tottsn,  Special  Jndge.  IJjeotmenty  in  the  circnit 
conrt  of  Perry,  for  three  hundred  acres  of  land;  judgment  for 
the  plaintiff,  and  the  defendant,  Elijah  Hinson,  appealed  in 
error  to  this  court. 

The  title  of  plaintiff  below  is  founded  on  an  execution  sale; 
the  defendant,  Elijah  Hinson,  who  was  also  the  defendant  in 
said  execution,  was  in  possession  and  residing  on  said  land  at 
the  time  of  the  levy  and  sale.  The  sheriff,  having  levied  on 
the  land,  served  the  defendant  with  the  following  notice,  to 
wit: 

*'  Mb.  Eluah  Hinson — Sir:  On  the  first  Monday  of  Febru- 
ary next  I  shall  proceed  to  sell  your  land  to  satisfy  two  execu- 
tions in  favor  of  John  Hinson  and  others;  this  second  day  of 
January,  1854." 

It  appears,  also,  that  the  sale  was  at  the  courthouse,  and  the 

defendant  was  present  in  the  town  on  the  day  of  the  sale.  Hit 
Ah.  Daa  Vol.  Lxxm— e  U9 
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honor  the  circuit  judge  was  of  the  opinion,  and  so  instructed 
the  jury,  that  the  notice  is  a  valid  compliance  with  the  act  of 
1799,  chapter  14,  though  the  place  of  sale  he  not  named;  it  be- 
ing, as  he  stated,  '*  the  universal  practice  to  sell  at  the  court- 
house door  under  executions.'* 

In  these  instructions,  we  are  of  opinion  that  there  is  error. 

The  act  of  1799,  c.  14,  sec.  1,  provides  that  '^  where  the  de* 
fendant  is  in  actual  possession  of  the  land  executed,  it  shall  be 
the  duty  of  the  sheriff  or  coroner  levying  such  ex'v.ation  to 
serve  the  defendant  with  written  notice,  stating  that  said  ex* 
ecution  is  levied  on  said  land,  and  mentioning  the  time  and 
place  appointed  for  the  sale  thereof  at  least  twenty  days  pre- 
vious thereto." 

The  act  is  clear  and  explicit  that  the  time  and  place  of  sale 
shall  be  stated.  And  the  intent  is,  that  the  defendant  may 
attend  the  sale,  divide  the  land  into  lots,  if  he  think  proper, 
and  otherwise  protect  his  interests  in  the  important  proceeding 
of  selling  out  his  homestead. 

As  to  the  practice  or  usage  stated  in  the  instructions,  we  may 
observe  that  if  it  be  true,  yet  it  is  not  imperative — ^not  required 
by  any  statute — ^and  the  sale  may  be  appointed  at  a  place  other 
than  the  court-house;  and  certainly  it  cannot  be  permitted  that 
a  mere  usage  shall  dispense  with  the  positive  provision  of  the 
statute,  made  for  the  benefit  of  the  debtor,  and  in  the  observ- 
ance of  which  he  is  deeply  interested. 

"  The  right  conferred  upon  the  debtor  by  the  statute  should 
not  be  taken  away  by  construction;  and  the  duty  it  imposes  on 
the  officer  is  plain  and  simple,  and  can  better  be  performed  in 
the  manner  required  by  the  statute  than  in  any  other  manner 
which  he  might  suppose  to  be  equivalent:"  Riehardi  v.  MeekM^ 
11  Humph.  456. 

We  conclude  that  the  notice  in  question  was  wholly  insoffi- 
cient. 

2.  The  defendant  was  present  in  the  town  on  the  day  of  sale, 
and  thereon  it  is  argued  that  a  written  notice  was  not  neoee- 
sary ;  and  Noe  v.  Purchapilej  6  Yerg.  216,  is  relied  upon.  That 
case  was  decided  upon  the  ground  of  a  "waiver  of  notice,"  and 
does  not  apply. 

In  Carney  v.  Carney^  10  Yerg.  491  [31  Am.  Dec.  590],  the 
defendant  was  ''  present,  knew  of  the  sale,  and  did  not  object;" 
and  it  was  held  to  be  no  waiver  of  the  notice  required  by  the 
etatute. 

We  think  it  very  clear  that  in  the  present  case  there  was  no 
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legal  notioe,  and  no  waiver  or  notice.    For  thia  defect  in  the 
proceeding,  as  it  now  appears,  the  sale  is  merely  Toid. 
Reverse  the  judgment  and  remand  the  canse. 


FAauRS  or  SHKRirt  to  Gitb  KoncB  or  Salb  is  PBonnsD  vr  Law 
does  not  yitiate  the  aale^  ■och  statatee  being  regarded  m  direetory  only,  and 
not  mandatory:  BrnA  ▼.  BandaO^  SS  Am.  Deo.  476^  and  note  dtmg  prior 
oaaas480;  HMmY.  if«rpfty,  64  Id.  194,  note  1S5;  thoag^  a  aale  may  be  life 
Hide  on  fhia  groond:  TnuUu  qfSchook  r.  SneO,  68  Id.  6S0^  note  667. 


Houston  v.  Aycook. 

[5  SiriSD. «».] 

POBOEAsm  AT  Chakgibt  Salx  AoQuntis  No  Tmji  to  Bctaxi  mnoL  Oov- 
mxATiON  or  Saul  He  is  not  liable  in  the  interim  to  any  Iom  or  injoiy 
tiiat  may  happen  to  the  eitate,  and  may,  on  proper  grooiid%  rafnae  toex^ 
cnte  the  pnrchaae. 

BdOSS   CONriRMATION  Of  ChAXCSBT   SaLB,  BtVDTXQB  MAT  SI  OPIinD  OB 

an  offer  to  advance  the  prioe  in  a  aam  deemed  adaqnata^  auppurted  by 
other  reasons  in  faror  of  the  application. 

PDBCHASEB  at   CHAlfCKBT    SaU   BitOOMTO  OWNIE  OV    ESTASB  AJTIB  €k>X* 

rxBMATiOH,  b  subject  to  any  loaa  or  injury  it  may  soatain,  and  ia  bonnd 
to  execute  the  terma  of  his  contract. 

Areb  Confirmation  or  Chanoxrt  Sali,  PuBCHAsn'a  Tcrui  will  not 
BK  DisTUBBXD  BT  Openino  BiDDnros  upon  an  offer  of  an  adTaaoe  hi 
price,  howerer  large,  except  in  oaae  of  frand,  accident,  mistake,  or  the 
exiatenoe  of  some  relation  of  trust  between  the  parties. 

AiTXE  Confirmation  or  Pabtition  Salb  at  Which  Plajntxtt  BsnAMB 
PuRCHASKB,  the  biddings  Fill  not  be  opened  upon  the  offer  by  one  of  the 
defendants  of  double  the  price  bid  by  the  purchaaer,  on  the  ground  that 
notice  of  the  auit  waa  given  by  publication,  and  that  some  of  the  defend- 
ante  Were  minora. 

Bill  praying  that  partition  sale  be  set  aside,  and  that  the 
biddings  be  opened.    The  opinion  states  the  case. 

Rogers  and  SamerSj  for  the  complainants. 
Andrew  McCampbellj  for  the  defendant. 

By  Goart,  Totten,  Special  Judge.  The  petitioners  and  de- 
fendant were  tenants  in  common  of  lot  No.  1,  containing  one 
quarter  of  an  acre,  in  the  town  of  Paris,  the  interest  of  defend- 
ant being  three  fourths  thereof.  Under  a  decree  in  chancery 
at  Paris,  directing  a  sale  of  said  lot  for  division,  the  same  was 
sold  by  the  master  on  the  sixth  of  April,  1857,  to  the  defend- 
ant, at  five  hundred  dollars,  on  a  credit  of  twelve  months,  h^ 
being  the  highest  bidder.  This  sale  was  reported  to  the  court, 
and  at  July  term,  1857,  the  sale  was  confirmed. 

The  petitioners  instituted  the  present  proceeding  September 
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28,  IBS?,  and  pray  '^  that  said  sale  be  set  aside,  and  that  Hm 
biddings  be  opened."  They  allege  that  the  price  given  for  the 
lot  is  not  more  than  half  its  value,  and  said  Andrew  Houston, 
one  of  the  petitioners,  offers  to  advance  the  bid  to  one  thou- 
Band  dollars.  They  state  that  they  are  non-residents,  and 
some  of  them  minors;  that  they  had  no  actual  notice  of  said 
suit  until  after  the  sale  was  confirmed,  the  mode  of  proceeding 
being  by  publication  under  the  order  of  the  court.  The  defend- 
ant's demurrer  to  said  petition  was  allowed,  and  the  petition 
dismissed;  thereon  the  petitioners  appealed  to  this  court. 

We  may  observe  that  a  purchaser  at  a  chancery  sale  acquires 
no  title  to  the  estate  until  report  and  confirmation  of  the  sale. 
He  is  not  liable  in  the  interim  to  any  loss  or  injury  that  may 
happen  to  the  estate,  and  may,  on  proper  grounds,  refuse  to 
execute  the  purchase. 

Therefore,  before  confirmation,  the  biddings  may  be  opened 
on  an  offer  to  advance  the  price  in  a  sum  deemed  adequate, 
supported  by  other  reasons  in  favor  of  the  application.  As  in 
ClMdre9»  v.  Huri^  2  Swan,  492,  the  advance  of  price  was  thirty 
per  centum  on  nine  thousand  five  hundred  dollars,  and  also 
there  was  ground  to  believe  that  the  purchaser  held  the  estate 
for  the  use  of  the  debtor  to  the  prejudice  of  creditors.  So  in 
Morton  v.  Shan^  11  Humph.  278,  the  advance  of  price,  and 
slight  mistake  in  the  number  of  acres,  were  the  grounds  relied 
on  by  the  court  in  ordering  that  the  biddings  be  opened 

The  English  rule  is,  that  before  confirmation  of  the  sale, 
mere  advance  of  price  is  sufficient  to  open  the  biddings:  Sugden 
on  Vendors,  66.  But  our  cases,  on  grounds  of  well-considered 
policy,  require  something  more:  See  Owen  v.  Oweuy  5  Humph. 
852;  Donelson  y.  Young,  7  Id.  266;  Morton  v.  Sloan^  11  Id.  281; 
McMinn  v.  Phippa,  8  Sneed,  200. 

But  after  confirmation  of  the  sale  the  purchaser  has  become 
the  owner  of  the  estate,  is  subject  to  any  loss  or  injury  it  may 
flustain,  and  is  bound  to  execute  the  terms  of  his  contract 
And  therefore,  after  confirmation,  no  advance  of  price,  however 
large,  will  have  the  effect  to  open  the  biddings;  it  can  only  be 
regarded  as  auxiliary  to  other  grounds  of  much  greater  weight. 

Thus  in  Watson  v.  Birch,  2  Ves.  jun.  54,  it  is  said  that  in 
*^  Gower's  case  it  was  decided  that  increase  of  price  alone  is  not 
sufficient;  but  if  fraud  appears,  that  suspends  the  operation  of 
the  general  rule."  So  in  White  v.  WiUon,  14  Ves.  151,  Lord 
Bldon,  referring  also  to  Gower's  case,  states  the  rule  to  be, 
^'  that  after  confirmation  of  the  report,  unless  there  is  some 
misconduct  upon  the  part  of  the  individual  who  has  the  benefit 
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of  that  confirmation,  the  court  will  not  open  the  biddings  upon 
negligence,  surprise,  or  circumstances  of  that  kind;  and  that 
it  is  much  better  for  the  suitors  that  it  should  be  distinctly 
understood  that  a  report  confirmed  cannot  be  shaken  unless 
upon  such  circumstances  as  were  contained  in  that  case;  the 
party  who  confirmed  the  report  being  the  steward  of  the  family, 
and  knowing  more  of  the  circumstances  of  the  estate  than  ho 
communicated.  That  was  a  case  of  surprise,  generated  by  his 
own  conduct,  which  Lord  Thurlpw  thought  gave  a  right  to  open 
the  biddings  in  that  instance.  But  if  the  purchaser'B  conduct 
is  fair,  there  never  would  be  an  end  of  opening  biddings  after 
confirmation  of  the  report." 

It  will  be  seen  that  in  Gower's  case,  which  so  fully  illustrates 
the  subject,  the  biddings  were  opened  on  the  ground  of  fraud 
in  the  purchaser.  So  in  Fergus  v.  Oorey  1  Sch.  &  Lef.  350,  Ix)rd 
Redesdale  held  that  after  confirmation,  the  biddings  could  not 
be  opened,  except  on  the  ground  of  fraud  in  the  purchaser. 

In  Henderson  v.  Lowry^  5  Yerg.  243,  Catron,  C.  J.,  says: 
'^ After  a  sale  by  a  master,  and  that  confirmed,  the  biddings 
cannot  be  ox>ened  on  the  offer  of  a  higher  price  alone,  unless 
some  circumstance  of  fraud,  mistake,  or  accident  has  occurred 
in  the  sale,  or  some  trust  relation  exists  between  the  parties;" 
and  Green,  J.,  fully  concurs. 

In  Mann  v.  McDonald^  10  Humph.  279,  the  purchaser,  for  an 
adequate  price,  was  guardian  ad  litem  for  certain  minors  inter- 
ested in  the  estate,  and  the  sale  was  set  aside  on  account  of 
the  "trust  relation"  in  conformity  to  the  doctrine  stated  in 
Henderson  v.  Lovrrey,  supra. 

We  conclude  that  the  purchaser,  after  confirmation,  is  to  be 
regarded  as  owner  of  the  estate  according  to  his  purchase;  and 
his  title  will  not  be  disturbed,  by  opening  the  biddings,  except 
in  case  of  fraud,  accident,  mistake,  or  the  existence  of  a  relation 
in  trust. 

Now,  in  the  present  case  none  of  the  grounds  stated  can  have 
any  application.  No  improper  act  is  imputed  to  the  purchaser. 
The  lot  being  offered  at  public  auction  by  the  master,  he  had 
a  perfect  right  to  compete  with  others;  and  being  the  highest 
bidder,  became  the  purchaser. 

The  notice  of  the  suit  by  publication  was  such  as  the  law 
permits  and  considers  valid,  and  was  all  that  could  be  legally 
given  in  the  case.  The  offer  to  advance  the  price  was  in  itself 
no  ground  for  opening  the  biddings,  and  could  only  be  regarded 
M  auxiliary,  but  not  necessary,  to  one  of  the  principal  grounds 
before  stated* 
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The  minority  of  some  of  the  petitioneni  cannot  alter  the  case. 
That  is  no  ground  to  set  aside  the  sale  or  open  the  biddings. 
If  there  be  any  groond  to  annul  the  decree,  or  the  sale  made  in 
pursuance  thereof,  the  minors  have  a  day  in  court  after  they 
come  of  age  to  show  the  error;  but  if  there  be  no  error,  it  will 
bind  them:  MilU  v.  DenniSj  8  Johns.  Ch.  867. 

The  decree  of  the  chancellor  will  be  affirmed. 


Whxxt  Pubchassr  at  Judicial  Sals  mat  Obtain  Relsasi  vbom  Pat- 
imrr  ov  ma  Bn>:  Note  to  Bums  ▼.  ffarmlton's  AdrnV,  70  Am.  Deo.  672-686. 
After  oonfirmation  in  many  states,  the  objection  comes  too  late:  Id.  679. 
Destruction  of  the  property  before  the  completion  of  the  sale:  Id.  686;  Wa^ 
ntr  V.  Cohen,  46  Id.  660. 

Settino  aside  Chakcbbt  Sale  upon  Otfeb  ov  Adtancb  m  Price  Bid: 
LitUll  ▼.  Zuntz,  36  Am.  Dec.  416;  see  Bcberta  t.  JRobtiiB,  70  Id.  436.  Taylor  y. 
Cooper,  34  Id.  737. 

Eftbct  ov  Contibmation  ov  Ceakcert  Sale:  Note  to  Bum$  y.  HamU- 
ion's  Adm\  70  Am.  Dec.  679;  note  to  Tooley  y.  Oridley,  41  Id.  633;  Tayhr 
y.  Cooper,  34  Id.  737;  NeuKOTner  y.  Orem,  66  Id.  717;  Hham  y.  Spurgm,  62  Id. 
106;  Eunter  y.  ffaUon,  46  Id.  117. 

Remedies  against  Pubohasers  at  Jxtdigial  Salm  to  Emvobcb  Pat« 
laonn  ov  Bntsi  Note  to  Mcmii  y.  Brown,  09  Am.  DMi  S66-376. 


KiBKWOOD   V.    MiLLEB. 

[6  BVESD,  46&] 
C6-TBX8PAfl8SB8  ARE  AlL    BqUALLT  LiABLE  TOR   IVJTJRT  DOHE   BT  OhB  OV 

Them  in  the  proeeontion  of  the  common  nnlawfnl  enterprisei  and  it  is  no 
defense  for  any  one  oo-trespasser  to  say  that  the  injnry  was  greater  than 
he  intended,  and  that  the  partionlar  act  done  was  not  oontemplated  or 
intended  by  him. 

Three  Persons  are  Jointlt  Ltablb  in  Damages  vor  Act  ov  One  oi 
Them  in  Killing  Slate,  "where  the  three,  fearing  a  mmored  insoiTeo- 
tion  of  slayes,  seized  and  tied  the  slaye  without  justifiable  caose,  and 
upon  his  attempting  to  escape  all  pnrsned  him,  and  one  killed  him,  con- 
trary to  the  intention  of  the  other  twa 

Person  la  not  JusrmED  in  Killino  Another's  Slatb  by  mere  ramors  of 
an  hurarreotion  among  slayes,  but  there  mnst  be  facts  implicating  the 
slaye  in  an  actual  insurrection. 

FirBUCATioN  IN  Newspapers  on  Sttbject  op  Apprehended  Insdrrbchoh 
AMONG  Slaves,  and  other  proof  in  that  respect^  not  implicating  the  slave 
killed,  is  inadmissible  in  an  action  for  damagea  for  killing  the  slave. 

CUMiNAL  Purpose  and  Intent,  Express  or  Implied,  Required  to  Con- 
fUTUTE  Orimb,  is  not  in  all  cases  essential  to  an  action  for  an  injury  ta 
person  or  property. 
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Trespass  vi  ei  armiU.  Verdict  and  judgment  for  the  plain- 
tiff, and  appeal  in  error  by  the  defendants..  The  opinion  states 
the  case. 

Freeman,  Hilly  and  RainSj  for  the  plaintiffs  in  error. 

/.  IL  Hawkins,  WiUiamB  and  CarihAj  and  CardweUj  for  the 
defendant  in  error. 

By  Court,  Garuthers,  J.  This  case  was  before  us  at  last 
term,  upon  an  appeal  in  error,  by  the  plaintiff,  from  a  verdict 
and  judgment  against  him.  The  action  is  trespass,  for  killing 
a  negro  man,  slave  of  the  plaintiff,  by  the  defendants.  The 
iact  was  never  denied;  but  the  defendants  relied  in  that  trial 
upon  the  ground  that  at  the  time  they  slew  the  slave  they  had 
good  reason  to  believe,  and  did  believe,  that  an  insurrection  of 
the  negroes  was  then  contemplated,  and  that  the  slave  in  ques- 
tion was  engaged  in  it  In  that  trial  the  defendants  were  per- 
mitted by  the  court  to  give  in  evidence  newspaper  publications, 
the  proceedings  of  public  meetings,  committees,  and  the  general 
fears  and  apprehensions  of  the  people  on  that  exciting  subject 
before  and  at  that  time. 

We  reversed  that  judgment,  and  gave  a  new  trial  upon  the 
following  grounds,  as  then  stated  in  writing: 

1.  The  publication  in  the  newspapers  on  the  subject  of  the 
apprehended  insurrection,  as  well  as  all  the  other  proof  on  that 
aubject,  not  implicating  the  slave  killed,  was  illegal  evidence. 

2.  The  proposition  in  the  charge,  ^'that  the  same  evidenoe 
which  would  excuse  the  defendants  from  criminal  responsibil- 
ity would  relieve  them  from  civil  liability,"  is  not  true,  as  a 
general  rule,  nor  perhaps  in  application  to  this  case.  That 
criminal  purpose  and  intent,  express  or  implied,  required  to 
aonstitute  crime,  is  not  in  all  cases  essential  to  an  action  lor 
injury  to  person  or  property. 

3.  That  part  of  the  charge  which  holds  "  that  if  defendants 
honestly  believed  the  slave  Hard  was  engaged  to  an  insurrec- 
tion, they  would  be  authorised  to  shoot  him  down,  without  any 
attempt  to  arrest  or  tie  him,  '^  though  it  may  be  correct  in  ref- 
erente  to  a  state  of  facts  that  might  exislr— where  the  danger 
was  imminent  and  impending — ^was  not  so  in  application  to  the 
facts  in  this  case,  and  was  well  calculated  to  mislead  the  jury. 
The  slave  was  already  tied,  and  could  do  no  harm  to  any  one; 
nor  is  there  any  evidence  that  he  was  engaged  in  an  insurrec- 
tion. 

4.  There  is  no  legal  evidence  to  sustain  the  verdict,  even  if 
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the  charge  of  the  court  was  unexceptionable.  Nothing  appears 
cannecting  this  slayein  any  way  with  any  insurrectionary 
scheme,  if  any  such  existed  outside  of  the  distempered  imagi- 
nation of  the  people,  much  less  to  authorize  the  reasonable  be- 
Uef  on  the  part  of  the  defendants  that  he  was  then  engaged  in 
an  actual  insurrection;  and  besides,  they  had  him  well  bound 
with  cords,  and  in  a  condition  entirely  harmless,  so  if  there 
en^en  had  been  any  danger  of  him,  it  did  not  then  exist.  With* 
out  any  necessity  then,  real  or  apparent,  they  destroyed  the 
plaintiff's  property,  and  are  therefore  liable  for  the  value. 

The  case  went  back,  and  was  tried  in  conformity  to  the  law 
ikti  declared  in  this  opinion.  There  was  a  verdict  against  all 
o(  the  defendants,  for  the  value  of  the  slave,  eight  hundred 
dollars. 

It  is  admitted  that  the  verdict  against  Eirkwood  is  right,  but 
nU  BO  as  to  Denning  and  Osbom.  A  very  ingenious  and  labored 
aijument  is  made  in  favor  of  this  position,  but  we  are  unable 
ta  concur  in  it.  The  negro  was  killed  by  the  blow  of  Eirkwood; 
but  the  proof  is  ample  that  the  other  defendants  were  united 
with  him  in  the  act  of  tying  the  slave,  in  the  first  instance, 
without  authority  or  sufficient  cause;  and  after  he  attempted 
to  escape  from  this  unlawful  confinement,  it  was  a  joint  pur* 
snit.  It  may  be  and  doubtless  was  not  intended  by  any  of 
thjm  that  the  negro  was  to  be  killed,  yet  if  that  resulted  from 
tho  unlawful  acts  in  which  they  were  engaged,  by  the  stroke 
of  either,  all  would  be  equally  liable  for  the  damages.  This  is 
a  risk  that  each  joint  trespasser  incurs  by  his  participation  in 
ai.  unlawfal  enterprise.  If  the  expression  may  be  used,  they 
ai^  guarantors  for  each  other.  They  are  all  answerable  fof 
aikj  injury  done  by  either  in  the  common  enterprise.  It  is 
no  defense  against  a  claim  for  the  damage  done  in  such  a  case 
foi  any  one  to  say  that  the  injury  was  greater,  and  the  par- 
ticular act  done  was  not  contemplated  or  intended  by  him. 
Thty  embark  in  a  common  cause,  and  their  liability  is  com- 
mon, How  this  would  be  in  a  criminal  proceeding  need  not 
now  V.e  discussed.    Other  rules  might  apply  to  that. 

We  find  no  justifiable  cause  in  the  proof  tor  the  capture  and 
confinement  of  the  slave,  in  the  first  instance,  even  under  the 
acts  of  assembly  to  which  we  are  referred.  He  had  not  misbe- 
haved himself  in  any  way,  had  done  no  wrong,  threatened 
none,  and  was  entirely  submissive  and  docile.  After  being  thus 
unlawfully  tied  with  a  rope,  he  became  alarmed  at  what  he 
saw  and  hoard  around  him,  and  in  endeavoring  to  make  his 
escape  from  this  unlawful  confinement,  was  slain  by  one 
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pursuers,  in  the  joint  purpose  to  recapture  him,  without  any 
lawful  cause  or  necessity  that  can  justify  the  act  in  a  suit  for 
damages. 

The  wild  panic  and  vague,  undefined  apprehensions  about 
a  '*  rising  or  insurrection  of  the  slaves  "  at  that  time  cannot  be 
allowed  to  save  parties  from  liability  for  the  destruction  of 
their  neighbors'  property.  To  justify  this,  they  must  stand 
upon  facts,  and  not  rumors  and  groundless  alarms.  This 
specieB  of  property,  above  all  others,  must  be  protected  by  the 
laif  from  wanton  abuse. 

All  proper  principle,  as  well  as  the  general  interest  of  slave- 
holders,  unite  in  establishing  the  necessity  for  the  most  strin- 
gent laws  on  this  subject.  Humanity,  as  well  as  the  general 
interest,  demand  the  enforcement  of  these  laws. 

Obedience  and  strict  subordination  are  indispensable  on  the 
part  of  slaves;  and  so  far  as  it  has  been  thought  necessary  for 
these  ends,  power  has  been  given  to  magistrates,  and  in  par- 
ticular  cases,  to  individuals  other  than  the  owner.  But  all  this 
is,  as  it  should  be,  well  defined  and  limited. 

The  legislature  has  been  very  careful  in  guarding  slaves 
against  the  cruelty  and  violence  of  those  having  no  interest  in 
or  authority  over  them.  They  are  property,  but  have  souls 
and  feelings,  and  claims  upon  humanity.  Those  who  take  it 
upon  themselves,  in  these  periods  of  groundless  panic,  to 
slay  and  destroy,  without  the  sanction  of  law,  must  do  so  at 
their  perU.  Every  description  of  mob  law  and  reckless  inva- 
sion of  the  rights  of  others  should  be  visited  with  the  highest 
penalties.  If  this  lawless  spirit  is  tolerated  or  allowed  to  dis- 
play itself  with  impunity,  no  man  would  be  safe  in  his  person 
or  property  in  any  community.  Almost  any  other  evil  would 
be  preferable  to  this.  The  law  is,  in  general,  sufficient  for  the 
redress  of  all  wrongs,  public  and  private.  But  if  it  should  fall 
short,  in  particular  instances,  the  evil  had  far  better  be  endured 
than  to  throw  o£f  its  restraints  and  permit  men  to  take  ven- 
geance into  their  own  hands. 

There  is  no  legal  ground  upon  which  any  of  the  defend- 
ants can  escape,  and  the  judgment  will  be  affirmed. 


LiABiunr  Of  Oo-TBSgPABSEBS— Who  akb  Co-trespasskbs.  —  M  penoiis 
iv1k>  oonumiidy  instigate,  pramoto^  encourage,  advise,  countenance,  oo-operalt 
illy  aid,  or  abet  the  ooTnmiMnon  of  a  trespass  by  another,  or  who  approve  of  it 
alter  it  is  done,  if  done  for  their  benefit,  are  co-trespassers  with  the  peracm 
oomndtting  the  trespass,  and  are  each  liable  as  principals  to  the  same  extent 
and  in  the  same  manner  as  if  they  had  performed  the  wrongful  act  them* 
lelyee:  Cooley  on  Torts,  133;  1  Waterman  on  Trespass,  sec.  23;  Minr  v.  Bcp- 
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I*M»  16  DL  818;  &  a,  63  Am.  Deo.  812;  note  815;  Berrp  ▼.  FUid^,  1  DUL 
67;  Smiihwiek  ▼.  Ward,  7  Jones  L.  64;  Smiih  ▼.  Felt,  60  Bub.  612;  Sheph/Brd 
▼.  McQuillan,  2  W.  Va.  90;  Z^tw^iT.  /oAiia,  34  OaL  629;  Horton  ▼.  EenaUy,  1 
Ired.  L.  163;  Jonesr,  MorreU,  1  Car.  &  K.  266^ 

Lawfulness  ov  Orioimal  Undbbtakino  ob  Pubposs. — ^A  distinction  as 
to  the  liability  of  oo-trespassers  is  based  npon  the  legality  or  illegality  of  the 
original  object  sought  to  be  attained  by  their  joint  endearors.  If  one  or  more 
of  several  persons  become  tort-feasors  while  engaged  in  the  accomplishment  of 
a  lawful  object,  eyen  with  a  view  to  aid  such  purpoee,  the  others,  who  neither 
direct  nor  countenance  such  tortious  acts,  are  not  liable:  Richardson  v.  Emer' 
mm,  3  Wis.  819;  8.  C,  62  Am.  Dec.  694.  Where  the  common  object  is  law- 
ful, the  assent  of  the  others  to  the  tortious  act  of  one  is  not  presumed,  but  is 
a  matter  of  fact  to  be  proved:  Id.  But  when  they  are  engaged  in  doing  an 
unlawful  act,  the  assent  of  the  others  to  the  tortious  act  of  one  is  presumed, 
and  the  acts  of  any  become  the  acts  of  all:  Id.;  Kirkwood  v.  Miller,  5  Sneed, 
466;  WUUamB  v.  Sheldon,  10  Wend.  664.  Parties  volunteering  to  aid  one  to 
take  away  chattels  that  have  been  conveyed  by  bill  of  sale  which  was  abso- 
lute on  its  face,  but  in  fact  a  security  for  a  debt  since  eztingnished,  will  not 
be  heard  to  allege  ignorance  of  the  fact,  and  must  stand,  if  at  all,  upon  the 
justification  of  the  principal:  WaMard  v.  Worihman,  84  IlL  446.  The  guilty 
knowledge  of  one  trespasser  is  the  knowledge  of  his  co-trespassers:  Ously  v. 
Hardin,  23  Id.  403.  Where  an  entrance  into  a  house  is  effected  by  a  deceit 
of  one  who  afterwards  by  force  admits  others,  all  who  thus  gain  admission 
are  trespassers:  Emboli  v.  CwUr,  73  Id.  389. 

Ck>-0PERATi0N  IN  Alueobd  Aot  ov  TRESPASS  iM  necossary  to  oooatitute  one 
a  co-trespasser:  Ohen  v.  ScMerenberg,  3  Daly,  100;  and  where  two  penoni 
acted  each  for  himself,  so  as  to  conduce  an  injury  to  the  plaintiff,  they  can- 
not be  sued  as  joint  trespassers.  It  must  appear  that  they  acted  in  concert: 
Jkurd  V.  Yohfi,  26  Pa.  St  482.  There  must  be,  so  to  speak,  a  privity  between 
the  wrong-doers  in  order  that  each  may  be  held  responsible  for  the  whole  of 
the  damages.  This  connection  may  be  very  slight,  may  result  from  chance 
or  accident,  as  where  the  attachments  of  two  different  orediton  are  simul- 
taneonsly  levied  upon  property  not  the  debtor's,  th^  are  jointly  liaUe^  this 
being  a  sufficient  concert  of  action:  EUk  ▼.  Honoard,  17  Vt.  880.  Concert  of 
action  sufficient  to  create  a  joint  liability  among  tort-feasors  arises  when  the 
act  is  characterised  by  any  of  the  attributes  predicated  in  the  definition  of 
co-trespassers  given  above.  And  persons  will  be  liable  as  co-trespaasen 
whenever  there  has  been  concert  of  action  amongst  them  in  the  commission  of 
the  tort:  Brooks  v.  AMum,  9  Ga.  297;  WaUaux  v.  WUcr,  15  La.  Ann.  449; 
/mn  V.  Scribner,  Id.  583;  Woodbridge  v.  Conner,  49  Me.  363;  AUen  ▼.  Craig, 
13  N.  J.  L.  294;  Judson  v.  Cook,  14  Barb.  642;  Whiiaker  v.  EngHah,  1  Bay, 
15;  Chamt  v.  Park$r,  1  MilL  Const  333;  Johnson  t.  Thompson,  I  Baldw. 
571;  Higiy  v.  Williams,  16  Johns.  215.  Persons  playing  ball  in  a  highway 
are  liable  as  joint  trespassers  for  an  injury  done  by  one  of  them  in  accident- 
ally striking  a  traveler  with  the  ball,  in  the  course  of  the  game^  where  the 
highway  is  so  narrow  as  to  make  the  playing  of  such  games  there  dangerous 
to  travelers:  Vosburgh  v.  Moak,  1  Cosh.  453;  S.  C,  48  Am.  Deo.  613.  A 
party  is  liable  as  a  joint  trespasser  in  an  action  for  assault  and  battery, 
arrest^  and  false  imprisonment,  where  he  was  engaged  in  a  raid  made  by  a 
party  of  about  three  hundred  rebels  which  captored  the  plaintiff,  although 
he  was  not  present  at  the  capture,  but  was  with  the  capturing  party  at  camp 
on  the  night  of  the  capture,  and  was  with  the  squad,  for  a  considerable  portidi 
of  the  time  and  distance  traveled  by  it,  that  took  the  prisoners  captured  on  the 
laid,  and  among  them  the  plaintifl^  to  Richmond.     His  connection  with  the 
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eompaoy,  hk  proeenoe  with  the  partiM  ha^mg  the  priaonen  in  eharge^  and 
guarding  them  on  the  retarn  and  on  the  way  to  Richmond,  shows  his  paHid- 
pation  with  the  illegal  detention  and  imprisonment^  so  as  to  fix  his  gnilt  in 
the  premises  as  a  joint  trespasser:  Cole  ▼.  Radd^ff^  4  W.  Va.  332.  A  sold  a 
steer  nmoing  at  large  on  a  prairie  to  B^  and  agreed  to  point  it  ont  on  reqnesk 
He  pointed  ont  by  mistake  a  steer  belonging  to  another  man,  and  B  lulled 
this  steer.  It  was  held  that  trespass  Uy  against  both  A  and  B  jointly,  thoaf^ 
it  would  have  been  otherwise  had  the  steer  been  pointed  oat  by  a  stcangsr 
to  the  bargain:  HandUon  t.  Hwnit^  14  IlL  472.  Where  there  is  no  snch  con* 
nection  between  persons  as  constitntes  co-operation  or  concert  of  action,  then 
there  can  be  no  joint  liability:  Brooks  ▼.  Ashbrnm^  9  Ga.  297;  Hubbard  t. 
HutU^  41  Yt.  376;  SoUnKm  v.  VcoMghUm,  8  Car.  k  P.  252;  WiWams  v.  ShA' 
don,  10  Wend.  664;  Adanu  ▼.  Hall,  2  Vt.  9.  Where  two  men  bay  land,  one 
to  own  the  land  and  the  other  to  have  the  timber  npon  it,  if  the  owner  of  the 
wood,  mistaking  his  boonds,  cats  down  timber  on  an  adjoining  lot^  his  asso 
ciate  is  not  liable  in  trespass  onless  he  either  indnoed  it  or  ^was  benefited  by 
H:  Langdon  t.  Bruce,  27  Vt.  667;  see  in/ra,  "Presence,"  etc 

RaTmoanoN  or  Adoptioii  ov  Trbspabb  vob  Onx's  Bjofurr  Makxs  Qni 
Co-TRBSPAasBB  WITH  Wromo-dosr:  Harper  y,  Baier,  3  T.  R  Hon.  422;  S.  (X, 
16  Am.  Dec  112;  CaUweil  t.  Sacra,  litt  8eL  Gas.  118;  S.  C,  12  Am.  Dea 
886;  Hbrton  ▼.  Hemky,  1  Ired.  L.  163.  Bat  that  one  may  be  a  wrong-doer 
by  ratification,  the  wrong  mast  have  benefited  him  or  most  have  been  done 
lor  that  purpose  and  in  his  interests  In  the  language  of  Lord  Coke,  "he 
that  agreeth  to  a  trespass  after  it  is  done  is  no  trespasser  unless  the  trespass 
was  done  to  his  nse  or  for  his  benefit^  and  then  his  agreement  sabseqaent 
amoonteth  to  a  commandment; "  4  Inst.  317;  see  HuU  v.  Pkkertgitt,  1  R  ft 
R  282;  Wiimm  t.  Tumman,  6  lian.  ft  G.  236;  Baetem  Counties  R.  B.  Co.  ▼. 
Broom,  6  Ezch.  314;  Harrison  ▼.  MUeheO,  13  La.  Ann.  260;  Collins  v.  Wag- 
ifoner,  Breeee,  26;  Beoeridge  ▼.  Bcnoson,  61  HL  604;  AUred  v.  Bray,  41  Mo. 
484;  Orund  ▼.  Van  Vkek,  69  HL  479;  VanderbiU  v.  Turnpike  Co.,  2  N.  T. 
479;  Brainerd  t.  Ihnming,  30  Id.  211;  ^oir  t.  Hopkins,  16  DL  313;  S.  O., 
63  Am.  Deo.  312,  note  315;  Langdon  v.  Bruce,  27  Vt.  667.  The  ratification 
most  be  made  with  a  fall  knowledge  of  the  facts  or  with  a  detennination, 
withoat  inquiry,  to  assume  the  responsibility  for  the  act:  Fox  t.  Jackson,  8 
Barb.  355;  Adams  r.  Freeman,  9  Johns.  118;  Lewis  t.  Bead,  13  Mee.  ft  W. 
834.  And  therefore  it  will  not  be  condusive  of  his  liability  that  a  party 
reeeiTea  and  appropriates  a  benefit  accruing  from  the  wrongful  act:  Hyde  t. 
Cooper,  26  Vt.  552;  Lewis  v.  Bead,  13  Mee.  ft  W.  834;  or  that  he  endeavors 
to  bring  about  a  compromise:  Boe  v.  Birkenhead,  etc  B'y  Co.,  7  Exch.  36;  8. 
C,  7  Bng.  L.  ft  Eq.  546;  or  that  he  employs  counsel  for  the  defense  of  the 
treepasaer:  BuUrick  v.  Lowell,  1  Allen,  172;  Easiem  Counties  B.  B.  Co.  y. 
Bnmn,  6  Exch.  314;  see  Woolen  v. .  Wright,  1  Hop.  ft  C.  554.  And  one  may 
avoid  liabili^  which  would  otherwise  accrue  to  him  by  disavowing  the  act. 
Thna,  when  directiy  after  the  seisure^  under  execution,  of  property  not  liable 
to  be  seifled,  the  plaintiff  in  ezeoutioa  diuKVows  the  act  of  the  officer,  no  action 
wiU  lie  against  him  for  damages,  but  when  no  disapprobation  of  the  officer  s 
oonduct  is  manifested,  and  the  plaintiff  permits  the  property  seized  to  remain 
under  seiinre  for  his  benefit^  he  is  liable  as  a  co-trespasser  with  the  officer* 
Harrison  ▼.  Jfitchdl,  13  La.  Ann.  260.  By  ratification  or  approval  a  master 
boconiea  liaUe  for  the  servant's  torts,  even  when  they  are  without  the  scope 
of  Us  employment:  ^oir  ▼.  Hopkins,  16  HL  313;  a  C,  63  Am.  Dec  312| 
BkmAwn Coal  Co.  ▼.  MeOulkh,  69  Md.  403;  note  to  Haganr.  Pvomdenci 
m,R.B,  Ca,  62  Am.  Deo.  S79-889;  and  note  to  Ware  v.  Barataria  dt  U 
Owl  Ofc,  36  Id.  901. 
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Where  miners  acting  under  instructions  of  a  manager  mined  lioyond  the 
line  of  the  company's  property  into  the  plaintiff's  adjacent  land,  and  the  com- 
pany sold  the  coal  and  retained  the  proceeds,  it  was  held  that  the  company 
and  the  manager  were  jointly  liable  for  the  trespass,  although  the  manager 
had  been  cautioned  to  keep  within  the  company's  land,  and  had  croned  be- 
yond it  by  mistake:  Blaen  Avon  Coal  Co.  v.  MeCuUoh,  59  MiL  403.  The  master 
and  servant  are  jointly  liable  for  a  trespass  committed  by  the  latter  in  per- 
toniimg  an  act  within  the  soope  of  his  service:  HewiU  v.  Swifts  3  Allen. 
420. 

PRESEKCB  AT  Ck)MMissiON  ov  TRBSPAas. — Mere  presence  at  the  oommii* 
sion  of  a  trespass  is  not  sufficient  to  constitute  one  a  co-trespasser.  One  who 
is  only  a  spectator,  innocent  of  any  unlawful  intent,  and  neither  countenances 
nor  approves  those  engaged  in  the  tortious  act,  cannot  be  held  liable  because 
of  his  mere  presence  or  failure  to  use  active  endeavors  to  prevent  the  com* 
mission  of  the  trespass:  Hale  P.  C.  459;  Rosooe's  Cr.  Ev.  201;  Brown  ▼. 
Perldru,  1  Allen,  89.  All  who  instigate,  promote,  encourage,  co-operate  in, 
aid,  or  abet  the  commission  of  a  trespass  are  guilty;  but  persons  will  not  be 
deemed  guilty  simply  because  they  were  present  at  the  commission  of  a  tres- 
pass which  they  did  not  aid  or  abet,  and  in  which  they  neither  participated 
nor  had  an  interest:  Berry  v.  Fletcher^  1  DilL  67.  But  any  person  who  is 
present  at  the  commission  of  a  trespass,  encouraging  or  exciting  the  same  by 
words,  gestures,  looks,  or  signs,  or  who  in  any  way  or  by  any  means  ooan* 
tenances  and  approves  the  same,  is  in  law  deemed  to  be  an  aider  and  abettor, 
and  liable  as  a  principal;  and  proof  that  a  person  is  present  at  the  commis- 
sion of  a  trespass  without  disapproving  or  opposing  it  is  evidence  from  which, 
in  connection  with  other  circumstances,  it  is  competent  for  the  jury  to  infer 
that  he  assented  thereto,  lent  to  it  his  countenance,  and  approved  it^  and  was 
thereby  aiding  and  abetting  the  same:  Brown  v.  Perkins,  1  Allen,  89;  ITe- 
Manua  r.  Zee,  43  Mo.  206;  Olaen  v.  (/psahl,  69  HI.  273.  There  are  no  acces- 
saries in  trespass,  but  all  who  are  concerned  with  the  trespass  in  any  manner 
are  principals.  The  person  who  commands  or  stands  by  and  approves  is 
guilty  in  like  manner  with  the  one  who  does  the  act:  Olaen  v.  UpscM,  69  Id. 
273.  One  who  is  present  and  aiding  and  defending  another  trespasser  is 
equally  liable:  8mUh  v.  FeU,  50  Barb.  612;  Shepherd  v.  McQuOkm,  2  W.  Va. 
90;  Lewia  v.  Johne,  34  Cal.  629.  A  boy  ten  years  old  was  forcibly  put  oa 
board  a  freight  train  by  the  brakeman,  and  against  his  will  carried  five  miles. 
He  returned  home  on  foot,  running  most  of  the  way,  and  was  taken  sick,  and 
became  permanently  crippled  in  both  legs.  It  was  held  that  the  brakeman  was 
liable  in  trespass,  and  that  the  conductor  of  the  train,  who  was  present  and 
directing  or  consenting  to  the  acts  of  the  brakeman  was  also  liable  as  a  joint 
trespasser:  Drake  v.  Kklyj  93  Pa.  St.  492.  Where  there  is  a  common  intent 
among  several  to  beat  an  adversary,  or  where  the  parties  are  all  present  aid- 
ing and  abetting  or  encouraging,  or  have  become  principals  by  previously 
counseling  the  violence,  a  joint  verdict  against  all  i^  proper:  SvMwkk  ▼. 
Ward,  7  Jones  L.  64.  Though  a  person  who  was  present  did  not  participate 
in  the  tortious  taking  of  chattels,  still  his  assistance  in  conveying  them  away 
may  render  him  a  principal  in  the  trespass:  Prince  v.  Flynn,  2  Litt.  240^ 
Where  one  goes  in  aid  of  a  person  who  commits  a  trespass,  though  he  takes 
no  further  part  in  it,  he  will  be  guilty  of  trespass:  Clark  v.  Bales,  15  Ark. 
452.  In  an  action  against  three  for  a  joint  trespass,  in  killing  a  horse  by 
oareless  driving,  it  appeared  that  one  of  the  defendants  lent  the  wagon  to 
Che  others,  and  rode  with  them  by  invitation;  but  that  after  the  accident  be 
acted  as  one  of  the  party  jointly  concerned,  and  it  did  not  appear  that  he  si 
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any  tune  diaaented  from  the  manTiar  of  dxirmg.    It  wm  held  tiiai  he 
equally  liable  with  tbe  othen,  and  not  to  be  regaided  aa  a  mere 
Ahop  T.  Ely,  9  Johns.  294.    Bat  in  Bwbbard  t.  Hmd,  41  Yt.  S76^  it  waa 
held  that  where  one  who  knew  that  a  baQee  of  a  team  had  hired  it  to  go  to 
one  plaoe^  rode  with  him  to  another,  in  riolation  of  the  bailee's  duty,  he 
not  liable  as  a  treapaaaer  in  so  doing.    Where,  however,  two  peraooa 
riding  in  a  wagon  along  the  highway,  and  one  of  them  Jumped  oat  and  dwt^ 
n  hare  in  an  adjoining  field,  and  broaght  it  to  the  other,  who  remainad  In  tlii 
vagon,  the  latter  waa  held  guilty  of  trespaaa:  Staeey  t.  Whkdimrd,  18  CkM. 
B.,  N.  a,  344. 

Oin  Who  Comicahim  Ck>iiia8SioN  ov  Tbespass  la  Joditlt  Liabu  wm 
Tbbsfubxb:  Olaeny.  Uptdhl,  69 HL  273;  MoirY.  ffopkhu,  16  Id.  313;  a  a, 
63  Am.  Dec.  312;  Drake  t.  Kklf,  93  P^  St.  492;  OtmnMi  ▼.  JCtag,  3  Oom. 
Bw,  N.  a,  69;  BabiiMoa  t.  Fcwj^Aftm,  8  Ow.  &  P.  2S2;  Adams  t.  HaO,  2  Yt. 
9j  JanesY.  MarrtO,  1  Oar.  ft  K.  266;  Sony.  Fuller,  12  Yt.  266;  aee  "Writa 
and  Attaohments,"  k\fra.  One  who  directa  or  inTitea  the  oommiaaian  at  a 
trespaaa  is  gailty  aa  a  principal,  and  when  sued  for  the  act,  cannot  be  par- 
mitted  to  show  that  the  treapaaa  woold  have  been  committed  without  his  in- 
terference: CoaU  T.  DaHiy,  2  N.  T.  617.  Where  a  contractor,  under  ordan 
from  his  employer,  attempted  to  exoayate  for  a  bailding  to  a  greater  widtii 
than  his  employer's  lot^  so  that  the  excavation  encroached  upon  his  neighbor's 
land,  the  employer  waa  a  co-trespasser  with  the  contractor:  WiXUamten  v. 
/bcAcr,  60  Ma  198. 

AsvniNO  Tbupass. — ^A  party  advising  or  aiding  in  committing  a  trfinpaaa 
ia  liable^  though  not  peracnally  present  at  the  time  of  its  commission:  Bell  v. 
JiUler,  6  Ohio^  260.  Where,  however,  the  bailee  of  a  horse  sold  it  as  his  own, 
and  when  the  real  owner  demanded  the  horse  of  the  vendee  the  father  of  the 
vendee  advised  him  to  retain  it  till  he  had  made  farther  inquiry,  the  father 
was  notyliable  as  one  who  had  advised  or  given  countenance  to  the  oontinn- 
ance  of  the  unlawful  detention:  Sarim  v.  SaUng,  21  Mo.  387. 

Makktbt)  WoKAir  oankot  Ooioirr  TanpAss  in  CoHNBcrnoN  with  ob  oi 
Pbbsengb  ov  Husbakd;  for  she  is  conclusively  presumed  to  act  under  his 
authority  and  compulsion,  and  this  is  a  good  defense  for  her:  McKeown  v. 
JohMim,  1  McOord,  678. 

Shsbov  is  JoimiT  Llablb  with  hjb  Dxpimr  iob  Lattkb's  MiBriAS- 
ASCEA,  In  an  early  case  in  Massachusetts  it  was  held  that  a  sheriff  who  was 
not  present  at  the  service  of  a  writ  when  his  deputy  committed  a  trespass 
was  not  jointly  liable  with  the  deputy:  Campbell  v.  Pheipe,  1  Pick.  62;  see 
MouUon  V.  Norton,  6  Barb.  286.  But  the  better  rule  is»  that  the  sheriff  is  al- 
ways oonstruetivdy  present  and  jointly  responsible  for  his  torts:  Morgan  v. 
Chaier,  4  Oonn.  387;  King  v.  Oraer,  4  Duer,  431;  Watetbury  v.  WeaterveU,  9 
N.  Y.  698;  BaJbme  v.  HuUon,  6  Bing.  471,  474;  see  WoodgaU  v.  KwUehJtmU,  2 
T.  B.  148;  OrunneUv,  PhiOips,  1  Mass.  629;  KnowUan r. BartleU,  1  Pick. 270; 
Adworth  V.  Kempe,  DougL  41;  Campbell  v.  Phdpe,  17  Mass.  244;  Norton  v. 
Nye,  66  Me.  211.  In  WaterbinyY.  WeHerveU,  9  N.  Y.  598,  it  was  said  that 
where  a  sheriff  has  ratified  the  misfeasance  ol  his  deputy,  he  may  be  sued 
with  him  as  a  joint  trespasser. 

AirrAaHMXMTB  and  Other  Wvm.^LiabaUy  qf  Plaintiff  in  WrU  /or  Ad 
f^  OJUtT  iheremtder, — When  an  officer  oversteps  the  authority  of  his  writ 
and  commits  a  trespass,  as  by  levying  on  property  not  belonging  to  the  debtor, 
the  plaintiff  in  the  writ^  who  neither  advised,  directed,  nor  assisted  the  offi* 
ear  in  his  departure  from  the  command  of  hia  writ,  is  not  reaponsible  with 
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the  officer  for  the  trespass:  Wibcm  t.  Tmnmemf  6  lisn.  k  O.  244; 
T.  Oreene;  13  Mee.  &  W.  104;  WaU^  ▼.  McCmmdk  13  Q.  B.  911;  AveHB  ▼. 
Wimams,  4  Denio,  295;  Chapnum  t.  Douglaag,  5  Daly,  244;  ilUoCf  ▼.  An- 
bdO,  19  Vt.  551;  see  Bii9eU  y.  Oold,  1  WencL  210;  Tayhr  ▼.  T^tui^  7  Cow. 
249;  Syndacker  ▼.  ^hmm,  51  DL  357.  Bat  if  the  plaintiff  ratifies  and  adapts 
the  tort  of  the  officer,  and  retains  or  seeks  to  retain  the  benefit  of  it^  he 
will  then  make  himself  jointly  liable  with  the  officer:  Ball  t.  LoomiSf  29  N. 
Y.  412;  Allen  v.  Crary,  10  Wend.  849;  BoU  t.  Cfha$ullar,  Id.  Ill;  TcanjAtM 
w.  Hoik,  3  Id.  406;  DavU  ▼.  Neiekirk,  5  Denio,  94;  Ndnrn  t.  Coot^  17  HI. 
443;  Syndacher  ▼.  Bro»8e^  51  Id.  357;  Beoeridge  r.  BawKm,  Id.  504;  Stroud  t. 
Hwnble,  2  La.  Ann.  930;  Harriaon  ▼.  MU<Mk  13  Id.  260;  Kadgld  ▼.  Nelmm, 
117  Mass.  468;  fTetee//  ▼.  WceUtb.  18  Ma  396;  BoimdlY.  Dwm^  28  N.  J.  L. 
153;  Z>ea/  v.  Boguie,  20  Pa.  St.  228;  LeaA  t.  fVvmda^  41  Vt.  670;  see  Syragm 
▼.  Knedamd^  10  Wend.  161.  In  Ihigland,  however,  it  is  held  that  where  a 
sheriff  has  made  himself  liable  as  a  trespasser,  the  ratification  of  his  aot  by 
the  plaintiff  will  not  make  him  a  trespasser  also,  since  the  sheriff  is  not  his 
agent,  but  the  agent  of  the  law:  Wilton  ▼.  TVcnunon,  6  Man.  &  G.  236,  24&i 
See  2^  ▼.  JanU,  7  U.  0.  G.  P.  145;  MeLeod  v.  FwUmne,  19  U.  G.  Q.  B.  98. 
Merely  accepting  the  proceeds  of  a  levy,  in  the  performance  of  which  the 
officer  has  committed  a  trespass,  does  not  of  itself  make  the  plaintiff  liable^ 
as  where  he  does  so  without  a  fall  knowledge  of  the  facts:  Lewis  v.  Bead,  13 
Mee.  &  W.  834;  or  where  the  wrong  consisted  of  a  sale  of  the  debtor's  prop- 
erty without  sufficient  notice,  and  the  plaintiff  received  the  proceeds  which 
were  no  more  than  he  would  have  been  entitled  to  under  a  lawful  proceeding: 
Hyde  v.  Cooper,  26  Vt.  552.  The  plaintiff  in  attachment  and  his  attorney 
were  held  liable  in  trespass  upon  the  refusal  to  release  the  property  of  another 
than  the  defendant,  which  had  been  wrongfully  levied  on,  although  they  were 
not  present  at  the  levy:  Cook  v.  Hopper,  23  Biich.  511.  In  an  action  of  tres- 
pass for  unlawful  taking  of  property  under  attachment^  brought  against  the 
constable  and  original  plaintiff,  wherein  they  answered  jointly,  admitting  the 
taking  but  denying  ownership  in  the  present  plaintiff^  it  was  held  that  the 
attachment  plaintiff  would  be  held  to  have  adopted  the  taking  and  to  be  jointly 
liable  with  the  constable:  Taylor  v.  Byan,  15  Neb.  573.  The  law  does  not  at- 
tribute constructive  possession  to  the  owner  of  property  which  it  has  in  its  own 
control  by  means  of  an  officer.  A  mere  purchaser  at  a  sale  by  the  officer, 
who  receives  from  him  immediate  possession,  ia  not  responsible  in  trespass. 
His  purchase  does  not  of  itself  make  him  a  participant  in  the  wrongful  seiz- 
ure, and  he  is  not  a  trespasser  by  relation:  Oloea  v.  Black,  91  Pa.  St.  418. 

By  giving  the  sheriff  a  bond  of  indemnity  against  the  consequences  of  his 
action,  the  plaintiff  ratifies  the  sheriff's  unlawful  act  and  becomes  jointly 
liable  with  him:  Berry  v.  Kdly,  4  Robt.  106;  Herring  v.  Hoppock,  15  N.  Y. 
409,  413;  Boot  v.  Chandkr,  10  Wend.  110;  Knighi  v.  NeUon,  117  Mass.  458; 
Croaaman  v.  Owen,  62  Me.  528;  Lewis  v.  Johm,  34  Gal.  629;  Murray  v.  Lone* 
ioy,  2  aiff.  191;  S.  G.,  3  Wall.  1;  see  Bishop  v.  MotUagus,  Gro.  Kliz.  824. 

Liability  q/  AUomeys  and  Clients. — An  attorney  undertakes  no  responsibil- 
ity with  respect  to  a  writ  which  he  directs  an  officer  to  serve,  except  this 
itself,  that  he  commands  or  directs  the  officer  to  execute  the  process  pursuani 
to  its  precept.  Therefore,  if  the  writ  is  illegal,  and  the  officer  commits  a 
trespass  in  serving  it^  the  attorney  is  jointly  liable  with  him:  Bumap  t. 
Marsh,  13  IlL  535;  SuUivan  v.  Jones,  1  Gray,  570.  But  the  attorney  is  not 
liable  for  a  trespass  committed  by  the  officer  in  overstepping  the  bounds  of 
his  process,  or  in  acting  in  a  manner  which  the  writ,  if  legal,  would  not  jus- 
tify: Averill  v.  Williams,  1    Deiiiu,  501;   Adams  v.  Freamam,  9  Johns.  118| 
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FamderbiUT,  Tmrnpihe  Co.,  2  N.  Y.  479;  fiordr.  WiUhmi,  13  Id.  577;  Sea- 
km  T.  Oordray^  Wright,  102;  Cook  ▼.  Hopper,  23  Mich.  511;  vnlaM  he  directi 
the  tortioiia  act,  or  oounaela  or  Musii  in  it»  f  or  then  he  hecomee  liable  directly 
like  any  oo-trespasMr:  Hardy  ▼.  Keekr,  56  HL  152;  Cook  t.  Hopper,  23  Mich. 
511.  The  client  for  whom  the  attoniey  acta  in  miing  oat  an  fllegal  writ  la 
■nfficiently  in  privity  with  the  attoniey  to  make  him  alao  liaUe  for  the  tree- 
paeees  committed  onder  it:  Foeier  ▼.  WUey,  27  Id.  244;  8.  C,  15  Am.  Sep. 
186;  Newberry  v.  Lee,  3  Hill,  523;  Armstrong  t.  DnboU,  4  Keyee,  291|  Barber 
r.  Braham,  8  Wila.  368;  Baiee  t.  PiOhig,  6  Bam.  &  Cnm.  38.  But  he  ia  not 
responsible  for  any  unlawful  proceedings  set  in  motion  by  the  attorney,  to 
which  the  client  was  not  privy  by  advice,  consent^  or  partieipatioa;  and 
which  his  instraetions  did  not  justify  nor  anthoriae:  Freemtm  t.  Seeker,  13 
Q.  B.  780;  Fergumm  v.  Terry,  1  B.  Mon.  96;  Adame  v.  Freeman,  9  Johns.  118| 
AVw  V.  Jodbon,  8 Barb.  355;  Wdkk^.  Codnrem,  63  N.  T.  181;  &  C.»  20  Am. 
Bep.  519. 

A  jnstioe  of  the  peace  who  Issnea  an  execation  to  arrest  the  body  ol  a  jndg* 
ment  debtor,  and  an  attorney  who  procures  snch  ezeentioa  to  be  issued,  and 
eanaes  the  debtor  to  be  arrested  thereon  in  a  case  in  which  both  know  that 
the  law  prohibits  snch  arrest,  or  the  issuing  ol  snch  an  ezeoBticn,  are  jointly 
liable  to  the  debtor  in  trespass:  SfUlwam  v.  /ones,  1  Gray,  570l 

Creditore  whoee  Write  are  Served  Skmdkmeomly  are  JobUly  LUbie/or  Wronf^ 
/ul  Levy. — ^In  Iowa  it  has  been  held  that  to  render  attaching  ereditors  jointly 
liable  as  trespassers  they  must  be  not  only  together  at  the  time  of  the  levy^ 
but  in  concert  of  action  and  co-operation:  Eddyr.  Howard,  23  Iowa,  175. 
"Bat  this  conclnaifln  may  well  be  doubted:"  Cooley  on  Torts,  136i  In 
Massachusetts  the  levying  of  several  writs  simultaneously  constitutes  a  suffi- 
cient concurrence  and  co-operation  to  make  the  respective  plaintifis  jointiy 
liaUe:  8Ume  t.  Diekineon,  5  Allen,  29,  per  Bigelow,  J.  In  that  case  it  was 
held  that  if  several  different  creditors,  acting  separately,  without  concert  and 
without  knowing  that  they  are  employing  a  oonmion  agent,  have  wrongfully 
caosed  their  debtor  to  be  arrested  on  their  several  writs,  by  the  same  officer 
who  served  the  writs  simultaneously,  and  by  virtue  thereof  committed  the 
debtor  to  jail,  where  he  was  confined  upon  all  the  writs  at  the  same  time, 
they  are  joint  trespassers.  Two  creditors  whose  attachments  are  served  at 
the  same  time  are  prima  facie  jointly  liable  with  the  levying  officer  in  case  ol 
a  wrongful  levy,  but  they  may  show  that  the  taking  on  the  two  writs  was  at 
different  times:  EUie  v.  Howard,  17  Vt.  33a 

Treepaee  agaiiiet  Pereon  Committed  under  Writ, — ^Where  an  officer  calls  in 
others  to  assist  him  in  making  an  arrest,  their  justification  is  as  broad  as  his 
own:  Main  v.  McCarty,  15  IlL  441;  Heae  v.  Johnson,  3  W.  Ya.  645;  Durand 
V.  HoOins,  4  Blatchf.  451;  Hardage  v.  Oofman,  24  Ark.  256.  But  if  his 
authority  ia  no  justification  to  himself,  neither  is  it  to  those  whom  he  calls 
upon  to  aid  him.  He  has  no  authority  to  command  others  to  do  a  wrongful 
act,  and  those  that  obey  such  a  command  do  so  at  their  periL  They  are 
bound  to  know  the  law,  and  must  suffer  if  unfortunately  ignorant  of  it: 
Eider  v.  Alorrimm,  10  Wend.  128;  Baichelder  v.  WhiUher,  9  N.  H.  239; 
Lively  v.  Ballard,  2  W.  Va.  496i  Wileon  v.  FrankUn,  63  N.  C.  259;  Hogue 
«v.  Penn,  3  Bush,  663;  Leonard  v.  Staqf,  6  Mod.  69.  All  assisting  one  who 
has  no  authority  to  take  a  person  into  custody  are  trespassers:  Marsh  v. 
Williams,  2  Miss.  132;  Johnston  v.  Wiley,  13  Ga.  97.  An  officer  having  no 
execution  against  a  debtor's  body,  and  a  creditor  who,  together  with  him, 
commits  an  assault  upon  the  debtor,  are  jointly  liable  as  trespassers:  Leadk 
V.  Fronds,  41  Vt  670.     In  order  to  establish  the  defense  of  duress,  the  d*- 
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(endaat  must  show  thul  he  had  no  reMonahlft  meaoB  of  wiw^ng  from  tlii 
force  or  fear  before  the  trenpaae  wu  oominitted:  Cumdn^am  t.  /^ter»  8  W. 
Va.264. 

Oo-TBMBPAasKEB  ABB  JoDTTLT  Asj>  Sbvxhallt  LuBLi.— Tho  plaintiff  maj 
sue  all,  or  any  number  of  the  oo-trespaBsen  leas  than  all.  Baoh  is  liable  for 
the  whole  damage  caneed  by  all,  and  all  together  are  jointly  liaUe  for  th» 
whole  damage.  It  is  no  defense  for  one  sned  alone  that  the  others  who  par- 
ticipated in  the  wrongfnl  act  are  not  Joined  with  him  as  defendants;  nor  is 
it  any  ezoose  for  him  that  his  participatiQii  in  the  tort  waa  insignifioant  aa 
compared  with  that  of  the  others.  All  the  joint  trespaasen  are  jointly  and 
sererally  liaUe  for  the  whole  damage  caused  by  the  trespass:  Fatrdroiher  ▼. 
Ansl^,  1  Gamp.  843;  WiUon  t.  MUner,  2  Id.  462;  Piieher  T.^otZ^,  8  East^ 
171;  Booth  ▼.  ffoagmm,  6  T.  B.  406;  Mtrryweaiher  t.  Nixan^  8  Id.  186;  Foss 
V.  Qrami,  16  Mass.  606;  WheeUr  y.  Woreetkr,  10  Allen,  691;  Cnnqofteff  t. 
PhdpB,  1  Pick.  62;  WUfwd  y.  Orant,  Kirby,  114;  ThwoaU  y.  /oNei,  1  Band. 
828;  Dupuy  y.  /o&iwoh,  1  Bibb,  662;  Achewa  y.  MUkr,  18  Ohio^  1;  WaOam 
Y.  Umer,  16  La.  Ann.  449;  Mo(yre  y.  AppUUm^  26  Ala.  633;  Rhea  y.  WhlU^  S 
Head,  121;  Murphy  y.  WUaon,  44  Mo.  813;  Siken  y.  NerdUnger,  30  Ind.  68; 
Bishop  Y.  JEiSy,  9  Johns.  294;  WiOkmit  y.  ShMon,  10  Wend.  664;  Magne  y. 
OritwoU;  8  Sandl  463;  ^nwil»  y.  ^sAinm,  9  Qa.  297;  /rviii  y.  ibcri6iier,  16  Ia. 
Ann.  683;  WoodbndffeT.  Ciminer,  49  Me.  363;  AUen-^.  Crmg,  13 N.  J.  L.  294; 
Jfidatm  Y.  Cook,  14  Barb.  642;  WhUakery.  BnglUh,  1  Bay,  16;  OhanetT.  Parker, 
1  Mill  Const  333;  JohnaoH  y.  Thompson,  1  Baldw.  671;  Hawkins  y.  HaOon^  I 
Nott  k  M.  318;  S.  0.,  9  Am.  Deo.  700;  ChUUer.Stffon,  19  Johns.  381;  a  O., 
10  Am.  Dec.  234;  Richardson  y.  Emerson,  8  Wis.  819;  &  C,  62  Am.  Dea 
694;  Bruhl  y.  Parker,  2  BroY.  406;  ITr^A^  Y.  Lathrop,  2  Ohio^  33;  P^  y. 
Freeman,  19  Mo.  420;  £ftic2«r6acA0r  y.  Coher,  8  Cow.  Ill;  Knox  y.  ITorl^  I 
Brown,  101;  KnoU  y.  Cunningham,  2  Sneed,  204;  McOehee  Y.  ^Aq/Sr,  16  Tez. 
198;  ^fann  y.  Crocheron,  64  Am.  Dec  203,  and  note  206»  206.  A  co-tres- 
passer cannot  plead  the  non-joinder  of  his  co-trespassers  in  abatement:  Boss 
Y.  Oliver,  2  Johns.  366.  Where  scYeral  act  in  concert  in  entering  on  land 
and  cutting  timber,  they  may  be  sued  as  joint  trespassers,  though  they  do 
not  share  alike  in  the  profiti:  WiOiams  Y.  Sheldon,  10  Wend.  664.  If  the 
tort  be  of  such  a  nature  as  to  authorise  it,  the  injured  party  may  bring 
troYcr  against  one^  trespass  against  another,  and  detinue  against  a  thirds  if 
his  possession  was  obtained  by  means  of  the  tortious  acts  of  the  others;  and 
nothing  short  of  a  release  or  a  satisfaction  in  one  of  these  actions  will 
operate  as  a  bar  to  an  action  against  the  others:  Du  Bose  y.  Marx,  62  Ala. 
606. 

No  APFOKTiONiaNT  OF  Damaois.— Each  oo-trespasser  is  liable  for  the 
whole  damage,  and  when  there  are  seYoral  defendant  co-trespassers  the  jury 
cannot  apportion  the  damage  on  the  basis  of  the  culpability  of  each  co-tres- 
passer respectiYely  and  render  separate  Yordicts  for  the  amounts  thus  ap> 
portioned,  and  an  instruction  to  ^is  effect  is  erroneous.  The  Yerdict  and 
judgment  must  go  against  all  jointiy  in  an  amount  which  the  most  guilty  of 
the  co-trespassers  should  be  obliged  to  pay:  Pardrige  y.  Brady,  7  BL  App. 
639;  Berry  y.  Fletcher,  1  Dill.  67;  Crauiford  y.  Morris,  6  Gratt  00;  Carney 
Y.  Bead,  11  Ind.  417;  Laymanv,  Hendrix,  1  Ala.  212;  PkuUs  y.  Hunter,  2 
Browne,  233;  Duans  y.  MurUn,  Id.  238.  In  an  action  against  seYcral,  the 
judgment  should  go  agamst  all  the  defendants,  and  not  omit  those  who  de- 
faulted and  failed  to  appear:  BivinsY,  MeElroy,  11  Ark.  23;  S.  C,  62  Am. 
Dec  268;  Lee  y.  Black,  27  Ark.  337.  It  has  been  held  that  though  it  is  eixor 
for  the  court  to  instruct  the  jury  to  ssYer  the  damages  and  assess  respeotmlj 
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what  in  their  opinioa  each  party  oaght  to  pay,  yet  the  eiror  u  not  one  of 
which  a  defendant  may  complain,  it  not  being  to  l^e  disadTantage  of  any  de- 
fendant: Crmrford  t.  Morris^  5  Gratt  90.  And  in  South  CWolina  at  one 
time  it  waa  the  practice  to  appcvtion  the  damages  among  treepaasers  aned 
jointly  according  to  the  degree  and  natnre  of  the  offenae  committed  by  each: 
Sndih  ▼.  Smgleton,  2  McMnlL  L.  184;  S.  C,  39  Am.  Dec.  122;  but  see  Berrjf 
▼.  Fletcher,  I  ViSL  67.  So  in  Kentaoky:  Sodouak^  ▼.  MeOee,  4  J.  J.  Manh. 
267;  and  see  Byrne  ▼.  BidMl,  3  La.  Ann.  670.  Where  the  jury  retamed  n 
▼erdict  for  a  single  sum,  and  then  proceeded  to  apportion  thia  sum  among  the 
several  defendants,  this  apportionment  was  a  nnllity:  Cfurrier  v.  Swam,  63 
Me.  323.  If  an  action  is  brought  against  one  of  several  wrong-doers,  the 
judgment  should  be  what  the  most  culpable  ought  to  pay,  whether  the  de- 
fendant be  that  person  or  not:  BeS  t.  Mcrrimm,  27  Miss.  68.  In  trespass 
against  two,  if  the  evidence  authorises  exemplary  damages  against  one,  the 
other,  if  he  is  shown  to  have  acted  in  concert  with  him,  is  liable  to  the  same 
extent:  JTotr  v.  LUUe,  28  Ala.  236.  In  Pardridge  v.  Brady,  7  HI.  App.  639, 
however,  it  is  said  that  if  the  plaintiff  makes  a  case  for  exemplary  damages 
against  one  ci  two  defendants,  snd  not  against  another,  he  may  dismiss  as  to 
the  latter  and  have  his  recovery  against  the  former.  Certainly,  damages  for 
the  separate  trespass  of  one  of  two  defendants  cannot  be  indnded  in  a  joint 
judgment  against  both:  Symonds  v.  HaU,  37  Me.  354;  8.  C,  59  Am.  Dec  68w 

Whsn  Jointlt  Sukd,  Som  mat  bs  Foukd  Ouiltt  akd  OrHXBg  not. 
The  defendants  may  plead  separately  or  jointly,  and  the  jury  may  find  some 
guilty  and  others  not:  Landng  t.  Jfonigomery,  2  Johns.  382;  Otoen§  v.  Derby, 
3  IlL  26;  Drake  v.  Barrymore,  14  Johns.  166;  Blaektmm  v.  Baker,  7  Port 
284.  The  rule  applicable  in  actions  of  auamptit,  that  if  one  defendant  is 
proved  not  liable,  the  verdict  mnst  be  in  favor  of  all  the  defendants,  does  not 
apply  in  actioDS  of  trespass:  QWawn  v.  Small,  45  Me.  17.  A  verdict  against 
all  the  dsfendsnts  jointly  osanot  be  sustained  on  evidsnoe  which  fails  to  im« 
pUeate  all:  €hmtlmg  v.  ShomMm,  2  SL  App.  325. 

Whsv  FLAnrnnp  Baoovns  Sipasatx  Judomsktb,  Hi  Muarr  Eukv  db 
Mw.wmimjB  DAMna.  The  injured  psrty  may  recover  separate  verdicts  snd 
jndgmsBts  against  eaeb  of  the  co-trespassers,  but  he  can  have  but  one  satis- 
faction: WrighiY.  Laikrop,  2 (Mo,  33;  ffawkinBY.  Haitan,  1  NoU  &  M.  318; 
I^age  v.  Freeman,  19  Mo.  420;  KfddBerbacher  v.  Coher,  8  Cow.  Ill;  Knoos  v. 
Work,  1  Browne,  101;  KnoU  v.  Cunningham,  2  Sneed,  204;  McOehee  v.  Skiver, 
15  Tex.  198.  If  separate  suits  be  brought  against  several  defendants  for  a 
joint  trespass,  the  pkdntiff  may  recover  separately  against  each,  but  he  can 
have  but  one  satisfaction;  snd  he  may  elect  de  meUoribue  damnie,  that  is, 
choose  the  best  verdict^  and  issue  his  execution  therefor  against  one  of  the 
Uefeudants;  and  the  others  are  then,  by  the  satisfaction  of  that  jndgmenti 
rclcaae^l  from  all  liability  except  payment  of  costs:  LMngeUm  v.  Bishop,  1 
Johns.  290;  Sodoatky  v.  MiQee,  4  J.  J.  Marsh.  267;  Blann  v.  Croehenm,  20 
Ala.  320;  S.  C,  54  Am. Deo. 203;  Flemtngr.  McDonald,  50  Jnd.  278;  Golding 
V.  HaU,  9  Port  169. 

ReLSAAB  OV  Om  Co^TBnPASSEB,  OB  SATiaVAOnON  BT  OKI  Go-TRXBPASSim 

RsLKASES  All.  This  results  from  the  joint  and  several  liability  of  the 
co-trespassers,  and  from  the  obviously  just  rule  that  the  plaintiff  can  hava 
but  one  satisfaction  for  the  injury  suffered.  A  satisfaction  of  the  damages 
made  by  one  or  several  of  the  co-trespassers  to  the  psrty  injured  dischargss 
the  remaining  oo-trespassers  from  liability  in  the  premises:  Codbe  ▼.  Jnmmr, 
Hob.  66;  Bnwn  v.  Mareh,  7  Vt  327;  Frye  v.  HenOey,  18  Me.  820;  00- 
pofrjdfc  V.  Hmter^  24  Id.  18:  &  C,  41  Am.  Deo.  370;  Ayer  t.  Aehmnd^  81 
in.  Daa  Vok  Lxzm-io 
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Ccnm.  447;  Eatiman  t.  Grant,  84  Vt.  387;  Sine  t.  DkUMon,  5  Allen,  29; 
Snow  V.  Chandter,  10  N.  H.  92;  S.  C,  34  Am.  D«o.  140;  Tumor  t.  JTtteAeod^ 
20  Iowa,  310;  Jtfete  ▼.  Souie,  40  IcL  236.    And  a  releaae  of  one  or  more  of 
the  oo-troBpaasers  ie  a  releaae  of  tbem  all:  De  Bon  ▼.  Maarx,  62  AU.  506; 
SwM  V.  Chandler^  mtpra;  CfUptOridt  t.  Hwnter,  mtpra;  EllU  ▼.  Ibtoii*  50  Wia. 
149;  McOtkse  v.  Slurfer^  16  Tez.  198;  even  thoo^  llie  party  giving  the  release 
■tipolates  that  it  shall  not  diachaige  the  otben:  EOU  v.  BUaar,  2  Ohio^  89; 
S.  G.y  16  Am.  Deo.  634.    In  some  states  it  is  necessaiy  that  the  release  should 
be  under  seal,  for  as  the  release  is  a  satiifacition  beoanse  it  imports  foil  pay- 
ment ol  the  damages,  if  under  seal  its  oonsideration  cannot  be  inquired  into^ 
and  it  therefore  beoomes  oonclnsive^  even  if  in  fact  given  without  considera- 
tion. SnowT.  Chandler,  10  K.  H.  92;  &  C,  84  Am.  Dec.  140;  Brown  v.  Mar^ 
7  Vt.  820;  Soitman  v.  Oran^  34  Id.  387;  Stone  v.  Diekineon,  6  Allen,  29; 
omlm.*  Bloee  v.  Plfmale,  3  W.  Ya.  393.    The  acceptance  of  the  note  of  one  of 
several  co-trespassers  in  satisfaction  of  the  wrong  done  by  him  releases  the 
others,  although  the  note  remains  unpaid,  and  is  brought  into  court  to  be 
canceled:  BUis  v.  BUkt,  2  Ohio^  89;  8.  C,  15  Am.  Dec  634.    But  in  Ayer 
V.  Aehmead,  31  Conn.  447,  it  is  said  that  a  note  taken  in  satisfaction  from 
one  co-trespasser,  but  unpaid,  is  no  satisfaction.    See  also  AOieon  t.  Cnwiot% 
36  Mich.  283;  Bronson  v.  Fiitkugh,  1  Hill  (N.  Y.),  185.    A  partial  paymeiLt 
made  by  a  co-trespasser  in  satisfaction  of  the  damages  sustained  from  the 
Join  trespass  inures  to  the  benefit  of  the  others,  and  in  an  action  against 
them  it  must  be  considered  by  the  jury  in  determining  the  amount  of  their 
verdict:  Snow  v.  Chandler,  10  N.  H.  92;  S.  C,  84  Am.  Deo.  140;  Chamber^ 
lain  V.  Murphy,  41  Vt.  110.    If  one  defendant  is  arrested  on  co.  so.,  and  di^ 
charged  by  the  plaintiff  or  by  his  consent,  the  court  will  discharge  the  oth«r 
defendants  from  custody  and  order  satisfaction  to  be  entered  of  record,  upcn 
their  stipulating  to  bring  no  action  on  account  of  their  arrest  and  impriscn- 
ment:  AUen  v.  Craig,  14  K.  J.  L.  102.    The  subsequent  marriage  of  the  phun- 
tiff  in  an  action  of  trespass  with  one  of  the  joint  trespassers  operates  aa  a 
discharge  of  the  others:   Turner  v.  Hitchcock,  20  Iowa,  810.    A  releaae  to  a 
person  charged  as  a  joint  trespasser,  who  is  not  in  fact  liable  to  the  releaao!r» 
does  not  destroy  the  right  of  action  against  those  who  are  liable:  Id.      A 
covenant  to  sue  one  of  two  joint  trespassers  does  not  operate  as  a  discharge  of 
the  other:  Snow  v.  Chandler,  10  N.  H.  92;  S.  0.,  34  Am.  Dec.  140;  see  Gfoid^ 
hng  V.  HaU,  9  Port  169.    Where  part  are  acquitted  and  a  part  found  guilty, 
setting  aside  the  verdict  as  to  the  latter  does  not  affect  the  validity  of  tlio 
acquittal  of  the  former:  Brown  v.  Burrue,  8  Mo.  26. 
SATisFAonoN  or  JuDOMurr  aqaxkbt  Oni  Joint  Tbibpabsib  Bibs  Acmos 

▲QAINST  OlHXRS,  Ain>  IS  SATIBFACmON  OV  JUDOMXHT  AGAINST  OrmOtS 

THAT  Thet  ABB  LiABLS  lOB  Ooflis.  Where  Several  persous  oommit  a 
their  liability  is  joint  and  several,  and  the  party  injured  may  maintain 
tion  against  one  or  more  or  all  at  his  eleotion,  and  a  judgnient  against  one  joiA% 
trespasser,  but  which  is  ""f^^f^^,  is  no  bar  to  other  actions  for  the  ■axno 
Injuiy  against  co-trespassers.    The  oontraiy  of  this  rule,  however,  prevails  in 
England,  where  such  an  unsatisfied  judgment  is  a  bar  to  actioos  against  -tliA 
co-trespassers:  Blamn  v.  Cro^eron^  64  Am.  Dec.  203,  and  note  206^   SfiOQ* 
Oooley  on  Torts,  136^  137.    A  satisfaction  of  a  judgment  against  all  mad»  l^ 
one  of  the  defendants  is  a  satisfaction  as  against  the  remaining  def endaa:!:^^^ 
and  a  satisfaction  of  a  several  judgment  against  one  is  a  satisfactioift    o< 
other  several  judgments  that  hare  been  recovered  against  other  oo>1 
•rs:  Id.;  Lkringeton  v.  Biekop,  I  Johns.  290;  SodoHAy  v.  MeOoe^  4  J. 
Ifarah.  267;   Hawkkw  v.  HaUon,  1  Nott  ft  M.  318;  &  C,  9  Am.  Deo. 
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Smith  ▼.  8'wfjlekm^  2  McMall.  L.  1S4;  S.  C,  39  Am.  Deo.  122.  But  thongli 
the  plaintiff  enforces  the  satisfaction  of  his  judgment  against  one  defendant^ 
this  will  not  prevent  him  from  collecting  his  costs  in  his  other  judgments^ 
and  he  may  take  out  executions  for  their  collection:  WnuUiam  v.  WUhtr^  Stra. 
616;  LwrngtUm  v.  Bithop,  1  Johns.  290;  Knickerbaeher  v.  Cotoer,  8  Cow.  Ill; 
FinL  NaL  Bank  t.  PkLno  Co.,  45  Ind.  5;  Ayfr  v.  Aahmmd,  31  Codil  447} 
Sodtmaky  t.  McOte^  4  X  J.  Marsh.  267. 

PSAcncB  AND  Detkiisis. — Where  two  are  sued  as  joint  trespassers,  and 
one  of  them  resides  oat  of  the  ooonty  in  which  the  suit  is  brought,  the  court 
has  prima  fade  jurisdiction  as  to  both,  but  if  the  evidence  shows  that  th« 
person  residing  within  the  county  is  not  a  co- trespasser  with  the  other,  th« 
jury,  under  instruction  from  the  court,  should  find  in  favor  of  the  non-resi« 
dent,  no  matter  how  much  the  evidence  may  show  his  separate  liability  for  th« 
trespass.  But  if  in  such  case  a  verdict  is  had  against  the  defendants  and  % 
new  trial  b  moved  for,  the  court  should  grant  it  as  to  both  or  neither;  but  if 
the  court  grant  it  as  to  the  one  who  resides  out  of  the  county,  and  a  new  trial 
is  had,  and  no  exceptions  are  taken  for  that  cause,  the  defendant  in  the  new 
trial  is  estopped  from  availing  himself  of  the  error  alter  the  second  trial  and  % 
second  verdict  against  him:  Lee  v.  West,  47  Oa.  311.  In  a  joint  action  of 
trespass  against  several  defendants,  it  is  competent  to  show  a  provocation 
received  by  only  one  of  them:  Davis  v.  Franke,  33  Gratt.  413.  If  one  who 
claims  only  a  part  of  a  tract  of  land  is  sued  as  a  joint  trespasser  with  others^ 
claiming  other  parts  of  the  tract,  and  instead  of  disclaiming  as  to  the  part 
not  claimed  by  him  unites  with  his  co-defendants  in  denying  generally  the 
''s  rights,  he,  by  thus  doing  more  than  is  necessary  for  his  defense^ 
himself  jointly  liable  with  his  co-defendants  for  their  wrongfnl  hold- 
ing:  Walker  v.  Bead,  59  Tex.  187. 

CoRTBiBunoii  BETWEEN  Co-TRESPASSEAS. — As  one  co-trcspasser  may  bo 
held  responsible,  and  made  to  pay  the  whole  amount  of  damages  accruing 
from  the  tort  committed  by  himself  in  conjunction  with  his  fellows,  it  be* 
comes  highly  important  to  him  whether  ho  may  recover  from  them  a  propor- 
tionate share  of  the  amount  he  has  been  obliged  to  pay.  The  rule  upon  this 
matter  is  subject  to  important  exceptions.  But  generally  speaking,  on  the 
ground  that  m  pari  delicto,  meUor  est  conditio  de/endentis,  and  that  one  is  not 
permitted  to  allege  or  take  advantage  of  his  own  wrong,  no  right  of  contriba* 
tion  exists  between  wrong-doers  and  a  co- trespasser  who  has  been  compelled 
to  pay  the  whole  amount  of  damages  has  no  right  to  call  upon  bis  feUows  to 
contribute  to  his  relief:  Moore  v.  Appleton,  2G  Ala.  633;  Afinms  v.  Johnson^ 
1  Dav.  171;  Peck  v.  JSUis,  2  Johns.  131;  Aclteson  v.  MiUer,  18  Ohio,  1;  Rhea 
▼.  White,  3  Head,  121;  Anderson  v.  Sayhn,  Id.  551;  Cumston  v.  Lambert,  18 
Ohio^'  81;  B.  C,  51  Am.  Dec  442;  Uerr  v.  Barber,  2  Mackey,  545;  Baird  ▼. 
Midvaie  Steel  Works,  12  Phila.  255;  Pearcy  v.  Ciaiy,  32  Md.  245;  Seb  v.  l/nm, 

1  Bias.  521;  S.  C,  6  Wall.  327;  Armstrong  v.  Clarion  Co,,  66  Pa.  St  218; 
Philadelphia  v.  Collins,  68  Id.  106;  Coventry  v.  BarUm,  17  Johns.  142;  SUm 
r.  Hcober,  9  Cow.  154;  MiUer  v.  FenUm,  11  Paige,  18;  Rhea  v.  YThUe,  3  Head, 
121 ;  Anderson  t.  Sayhrs,  Id.  551;  Spaldimj  v.  Oakes,  42  Vt  343;  Merryteeather 
r.  J^kcan,  8  T.  R.  186;  Pearson  v.  Skelton,  1  Mee.  &  W.  504;   Wooley  v.  Batte, 

2  Cmr.  &  P.  417;  Adamson  v.  Jarvis,  4  Bing.  66;  ATUcheU  v.  Cocl^me,  2  H. 
Black.  379. 

An  exception  to  this  rule  occurs  when  in  the  beginning  the  co-trespassers 
were  not  in  the  wrong,  as  when  they  engage  in  a  legitimate  undertaking  in 
the  porenance  of  which  they  commit  a  tort  unintentionally.  Here  if  one  is 
to  pay  tiie  damages  he  has  an  undoubted  right  to  contribution.     For 
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hare  it  it  not  neooanary  to  take  advantage  of  his  own  irrongy  for  aa  "between 
lumaelf  and  hia  aaaoolates  he  was  not  a  wrong-doer  at  all:"  Cooley  on  Tart% 
147;  BaUe^Y.  Busting,  28  Conn.  455;  HarbaekY.  Elder,  18  F^  St.  83;  iToorf 
T.  AppleUm,  26  Ala.  633;  Niekeraany.  Wheeier,  118  Maaa.  295;  Jaeob$r.  PoA 
iard,  lOCush.  287;  8.  C,  57  Am.  Deo.  105;  Wookiyy.  BcUU,  2  Car.  &  P.  417; 
Pearson  v,  SheUoUt  1  Mee.  &  W.  504.  It  haa  been  aaid  that  the  teat  for  de> 
termining  whether  there  shall  be  oontribation  between  oo-trespaaaers  ia  the 
oommon-senae  rule,  "namely,  that  when  parties  think  that  they  are  doing  a 
legal  and  proper  act  oontnbntion  will  be  had;  bnt  when  the  parties  are  oon- 
acious  of  doing  a  wrong,  courts  will  not  interfere:"  Acheson  v.  Miller,  2  Ohio 
St.  203;  S.  C,  59  Am.  Dec.  663;  see  also  Cfrund  ▼.  Van  Vleck,  69  IlL  479;  lve» 
▼.  Jones,  3  Ired.  L.  538;  Bryan  v.  Landon,  5  Thomp.  &  C.  594.  This  rule  ia 
inaccurate,  however,  in  that  it  fails  to  embody  the  universal  principle  that 
ignorantia  legis  nendnem  excusat;  and  there  are  undoubtedly  cases  where  mere 
lack  of  intention  or  consciousness  of  wrong*doing  in  the  commission  of  a  tort 
would  not  entitle  one  to  contribution.  The  true  rule  is,  that  joint  wroog- 
doera  have  no  right  of  contribution  when  there  has  been  an  intentional  viola- 
tion of  law,  or  where  the  wrong-doer  ia  to  be  presumed  to  have  known  that 
the  act  was  unlawful:  Bailey  v.  Bussing,  28  Conn.  455;  Acheson  v.  MUler,  2 
Ohio  St.  203;  Moore  v.  Appleion,  26  Ala.  633;  Jacobs  v.  Pollard,  10  Cush.  287; 
S.  C,  57  Am.  Dec.  105;  Adamson  v.  Jarvis,  4  Bing.  66,  73,  per  Best^  C.  J.; 
Betts  V.  Oibbmis,  2  Ad.  &  El.  57,  74;  Humphreys  v.  PraU,  2  Dow.  &  CL  288; 
Avery  v.  HaXsey,  14  Pick.  174;  Spalding  v.  Oahes,  42  Vt.  343;  Cwnpston  v. 
Lambert,  18  Ohio,  81.  The  test  is,  are  the  parties,  as  between  themselves, 
wrong-doers  7  If  they  are,  then  they  must  take  advantage  of  their  own  wrong 
in  order  to  recover  contribution,  and  if  they  are  not,  then  it  is  not  necessary 
for  them  to  allege  their  own  wrong.  Whether  or  not  they  are  aa  between 
themaelvea  wrong-doera  ia  determined  by  the  test  whether  or  not  they  knew 
or  must  have  been  presumed  to  have  known  that  the  act  waa  wrongful 

Contribution  liea  where  the  def endanta  have,  by  mere  negligence^  obliged 
the  plaintiff  to  pay  damagea:  Minneapolis  MiU  Co,  v.  Wheeler,  31  Minn.  121. 
A  judgment  in  tort  was  recovered  against  three  defendants,  jointiy  intereeted 
in  the  running  of  a  stage,  for  an  injury  caused  to  a  person  on  the  road  by  the 
negligence  of  one  of  the  defendants,  who  was  driving.  One  of  the  defendants 
waa  compelled  to  pay  the  whole  amonnt  of  the  judgment,  and  waa  entitled 
to  recover  contribution  in  an  action  of  assumpsit  against  the  defendant  whoae 
negligence  caused  the  injury:  Bailey  v.  Bussing,  28  Conn.  455. 

Where  parties  are  not  in  pari  delicto,  and  one  ia  compelled  to  pay  damages^ 
he  may  sue  the  other  for  contribution:  Lowell  v.  Boston  etc,  R.  R,  Corp,,  23 
Pick.  24;  S.  C,  34  Am.  Deo.  33.  A  joint  trespasser  is  entitied  to  contribu- 
tion for  fees  paid  by  him  to  the  counsel  who  defended  the  suit:  Pearcy  v. 
Chry,  32  Md.  245.  In  Qolds^Hyrough  v.  Darst,  9  111.  App.  205,  it  was  held  that 
where  the  alleged  fraud  or  wrong  consisted  in  an  attempt  to  deprive  one  of  a 
lot  of  land  unjustiy,  but  which  did  not  succeed,  the  rule  of  no  contribution 
between  wrong-doers  would  not  apply.  It  waa  not  like  a  case  of  trespass  or 
negligence,  the  result  of  which  is  an  injury  and  the  grounds  of  recovery. "  The 
complaint  for  contribution  must  show  the  nature  of  the  wrong  for  which  jndg- 
■lent  was  obtained,  otherwise  the  general  rule  of  no  contribution  among 
wrong-doers  must  prevail:  Hunt  v.  Lane,  9  Ind.  248. 

A  bond  of  indemnity  against  a  liability  for  an  act  not  known  at  the  time  to 
%e  unlawful  is  valid,  and  a  bond  to  indemnify  an  officer  against  a  possible 
wrongful  act,  under  a  process  where  a  question  of  law  or  fact  is  in  donbt^  ta 
lawful,  and  may  be  enforced:  Nelsonr.  Cook,  17  HL  448;  Orosmmmr.  Owen, 
i2MA.528. 
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Am  between  master  and  tervaat^  if  the  tenrant  eaoaed  an  injiuy  for  whiok 
the  master  is  compelled  to  respond  in  damages*  hat  in  relation  to  which  na 
wrong  is  attribatable  to  him  except  from  the  relatidn  of  master  and  senranl^ 
the  master  may  call  upon  the  servant  for  indemnity.  On  the  other  hand,  il 
the  master  directs  the  servant  to  perform  an  act  which  he  had  reason  to  sap* 
pose  was  legal,  bot  in  the  performance  of  which  he  imintentionally  becomes 
•  wrong-doer,  he  may  call  apon  the  master  for  indemnity:  Codley  on  Tort^ 
146,  14G.  Where  the  defendants  replevy  the  jadgment^  it  beoomes  thereby 
satisfied,  and  the  l^gal  responsihiUties  of  the  defendants  among  themselves 
sre  essentially  changed.  Hie  transaetion  then  assiiTnes  the  diaraoter  of  a 
eontraot*  by  which  the  oUigots  inths  rej^svin  bond  are  jomtiy  boond  to  pay 
the  amoont  thereof,  and  each  to  oontribnte  to  ths  one  who  pays  ths  whob 
amoont  of  it:  Mhmb  v.  Johuom,  1  Dav.  171;  see  Atkmm  v.  MUUr,  18 
Ohio^  1. 

Tbmsfabbmm.  CAioroT  Mazntaxh  Tsobbasb  AOAKsn  HD  Co-TRUPiaamt 
Awtttfe  V.  i^tea/cy,  2  Aik.  165;  7V»  v.  Xyndk,  4  Hsrr.  (Del)  021. 

Damaoes  Caused  wr  Animals.— The  several  owners  of  domsstio  animals 
which  onite  in  cansmg  damage  are  not  jointly  liable  for  the  wrong  done,  bnt 
each  most  be  sued  separately,  and  is  liable  only  for  the  wrong  done  by  his 
own  animals:  Brad^f  v.  BaO^  14  Ind.  317;  PariaMmtr  v.  Van  Order,  20 
Barb.  479;  Adama  v.  Hall,  2  Yt.  9;  BuddingUm  v.  Shearer,  20  Pick.  477| 
£uaaett  v.  Tam&Mon,  2  Conn.  206;  Vansteenburgh  v.  Tobias,  17  Wend.  602; 
AvehmUy  v.  Ham,  1  Denio^  495;  Wilbur  v.  Hvbbard,  36  Barb.  303;  Demtg 
T.  CorrtO,  9  Ind.  72;  Poioera  v.  KhuU,  13  Kan.  74;  eoiUra  in  Ohio:  JHcAdams 
V.  SftUan,  24  Ohio  St.  333;  Jaekv,  HvdnaU,  25  Id.  266;  Bogd  v.  Watt,  27  Id. 
259.  Tenants  in  possession  may  be  sued  jointly  in  an  action  for  treipuss 
oommitted  by  animals  kept  by  them  in  common  apon  the  premises,  althoogh 
the  several  animals  are  owned  by  them  separately  and  individnally:  JoA  v. 
HudnaU,  25  Id.  255.  In  an  action  to  recover  damages  for  trespasses  of  cattle, 
the  plaintiff  cannot  recover  for  injnries  done  by  the  cattle  of  a  third  person 
after  the  original  entry  and  trespass:  Berry  v.  Sam  Frandeoo  etc  R.  R.  Cb.,  60 
CaL  436.  The  joint  owners  of  a  ram,  known  by  them  to  be  partioalarly 
addicted  to  batting,  are  jointly  liable  for  damages  done  by  the  batting  of  ths 
ram:  Oakee^.  SpoMing,  4/^\t.  847. 


Eabt  Tennessee  k  Geobgia  R  R  Ga  v.  St.  John. 

Railroad  ConPAirT  kubt  Kikwiihm  Utmost  Cabs  Ain>  Diuoivob  to  avoid 
ranning  over  person  on  their  track. 

&AILBOAD  CoHPAinr  18  LzABLB  TO  OwKSR  ov  Slavi,  a  ncgro  boy  eight 
years  old,  who  is  ran  over  and  killed  while  sleeping  on  the  track,  the 
fapgiwiMw  having  failed  to  soond  the  whistle  or  check  the  speed  of  the 
train;  and  it  is  no  excuse  that  when  the  boy  was  discovered  the  train 
ooald  not  have  been  stopped  before  reaching  him,  or  that  the  whistle 
would  not  have  alarmed  him  in  time. 

CooramauTOBT  Nsolxoivgi  n  No  DsfSNSB  whbbs  Niobo  Slavs  Bioht 
YxABS  Old  is  run  over  and  killed  while  sleeping  on  a  railroad  track,  for 
the  child  is  too  yoang,  and  the  master  of  the  slave  is  not  chargeable  with 
negligence  in  not  watiUiing  his  negro  slave  children  and  keeping  them 
away  from  the  road. 
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Cabb  for  negligently  killing  a  slave  of  the  plaintiff.  Verdiot 
and  judgment  for  the  plaintiff,  and  appeal  in  error  by  the  de- 
fendant.   The  opinion  states  the  case. 

J*.  B.  Coole  and  Jamagiuj  for  the  plaintiff  iu  enor. 
Trewhittj  for  the  defendant  in  error. 

By  Court,  Cabuthebb,  J.  St.  John  sued  the  railroad  eom- 
pany  for  running  oyer  and  killing  his  slave,  about  eight  years 
old,  and  recovered  damages  to  the  amount  of  nine  hundred 
and  sixty-two  dollars  and  thirty-three  cents. 

There  is  no  controversy  as  to  the  fact,  but  the  defense  relied 
upon  is,  that  the  circumstances  were  not  such  as  to  make  the 
company  liable  for  damages.  Objection  is  taken  to  the  charge 
cf  the  court  in  this,  "  that  it  was  the  duty  of  the  engineer  to 
^ise  the  utmost  care  and  skill  in  the  discharge  of  his  duty,  by 
a  vigilant  and  careful  lookout  for  objects  on  the  track,  to  blow 
the  whistle  and  check  speed  when  necessary  to  protect  life  and 
property;  that  if  injury  could  have  been  avoided  by  the  utmost 
care  and  skill,  by  a  careful  and  vigilant  lookout  for  objects 
ahead,  by  giving  proper  signals,  or  by  checking  speed,  the  de- 
defendants  would  be  liable  for  the  value  of  the  boy.''  And 
further,  "  that  if  the  injury  was  occasioned  by  running  the  cars 
at  too  great  speed  at  that  particular  point  on  the  road,  that 
would  be  such  negligence  as  would  render  the  defendants  liable 
in  damages;  that  if  the  negro  boy  was  seen,  or  might  have 
been  discovered,  if  the  engineer  had  kept  a  vigilant  lookout  for 
objects  ahead  on  the  track,  in  time  to  save  his  life,  by  check- 
ing speed  or  blowing  the  whistle,  this  would  be  such  negligence 
as  to  make  the  company  liable." 

The  court  refased  to  charge  as  requested  by  defendant's 
counsel,  to  the  effect  that  in  order  to  make  the  company  liable, 
it  must  be  made  to  appear  that  the  negro  and  his  master  "  ex- 
ercised the  utmost  care  and  diligence  in  avoiding  oanger,"  and 
if  the  negro  was  too  young,  then  his  master  must  do  it,  and 
the  failuro  to  do  so  was  "  gross  and  inexcusable  negligence," 
and  that  in  this  case  the  plaintiff  was  virtually  a  trespasser 
and  not  entitled  to  recover.  But  the  court  refused  to  charga 
except  as  above  stated. 

We  aro  aware  that  thero  is  much  discropancy  in  the  railroad 
cases  of  the  different  states,  and  still  the  principals  of  law 
which  should  govern  them  being  derived  from  the  same  sources. 
It  would  seem,  should  be  uniform,  and  perhaps  would  be  more 
nearly  so  but  for  the  statutory  changes  which  have  been  made 
by  the  several  states. 
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Ihe  policy  of  oar  own  deddoDB  has  been,  eo  fSur  as  oon- 
sistent  with  the  safetj  of  life  and  property,  to  encourage  and 
protect  this  most  grand  and  nseful  improvement  of  the  age. 
But  the  consequences  of  carelessness  and  want  of  due  skill  in 
their  management  are  so  frightful  and  appalling  that  the  most 
strict  and  rigid  rules  of  accountability  must  be  applied,  where 
there  is  any  dereliction  of  duty.  Every  reasonable  precau- 
tion must  be  used  to  avoid  accidents  and  iiyury  to  others,  at 
the  peril  of  strict  and  ample  accountability.  They  enjoy  al- 
most a  monopoly  in  the  business  of  conmion  carriers  wherever 
ihey  exist,  both  as  to  persons  and  property.  A  necessity  to 
patronize  them  is  imposed  upon  all  by  the  circumstances  of 
the  times,  all  other  modes  of  travel  and  transpcMrtation  having 
been  superseded  by  this  on  account  of  its  greater  ease  and 
astonishing  speed.  While  on  the  one  hand  the  courts  should 
protect  them  with  a  strong  hand  against  unjust  demands,  and 
injuries  to  their  property,  which  popular  prejudice  may  favor 
or  inflict,  on  the  other  the  security  of  life  and  property  requires 
that  they  should  be  held  to  a  strict,  carefiil,  and  skillful  per- 
fiyrmance  of  all  the  duties  imposed  upon  them  by  law. 

All  will  agree,  however,  that  in  the  management  of  locomo> 
tives  and  trains,  so  powerfdl  for  mischief  as  well  as  good,  the 
rules  of  liability  for  the  destruction  of  life  or  property  should 
be  such  as  to  impose  the  duty  of  very  great  care  and  diligence 
on  the  part  of  those  who  control  them.  In  addition  to  the  gen- 
eral requirements  of  the  common  law,  that  reasonable  care  and 
diligence  shall  be  used,  our  statutes  prescribe  some  things  that 
shall  be  done  by  them  to  avoid  injury  to  others.  By  the  act 
of  1856,  c.  94,  sec.  8,  a  constant  and  vigilant  lookout  for  ob- 
jects on  the  road  shall'be  kept  up,  and  if  any  person,  or  stock, 
or  other  obstructions  shall  appear  on  the  road,  it  is  made  the 
^  duty  of  the  engineer  to  blow  the  alarm-whistle,  to  put  down 
on  the  brakes,  and  use  all  necessary  means  to  stop  the  trains, 
and  prevent  the  killing  or  injuring  of  persons,  stock,  or  prop- 
erty.'' The  ninth  section  makes  the  company  responsible  for 
'^  all  damages  accruing  or  resulting  from  a  failure  to  perform 
said  duty."  The  tenth  section  exonerates  them  from  liability 
&r  injuries  done  to  "  persons,  stock,  or  other  property  on  their 
respective  roads,  if  they  shall  have  complied  with  the  provis- 
ions of  this  act,"  but  the  proof  shall  devolve  upon  them.  This 
act  was  intended  as  a  modification  of  the  very  severe  statute 
of  1853,  c.  33,  by  which  they  were  made  liable  at  all  events, 
and  without  regard  to  the  care  and  precaution  used  by  fhem* 
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Without  refeience,  then,  to  the  general  roles  of  law  on  this 
subject,  these  utatates  seem  to  have  setUed  the  test  of  liability 
In  reference  to  all  cases  like  the  one  now  before  us.  But  this 
occurred  before  the  act  of  1856,  and  must  be  governed  by  that 
of  1858,  or  the  common  law;  and  upon  either  we  think  the 
verdict  right.  In  such  a  case  as  this,  we  think  it  not  too  strong 
to  require  the  ''  utmost  care  and  diligence,"  as  charged  by  the 
court 

The  negro  boy  of  the  plaintiff  was  asleep  upon  the  road  at  a 
water-gap;  he  could  have  been  b^n  a  quarter  of  a  mile  before 
the  place  was  reached  by  the  locomotiye,  but  was  at  first  sup- 
posed to  be  a  coat  of  one  of  the  repair-hands;  but  then,  on  a 
nearer  approach,  was  discovered  to  be  a  person,  and  no  signal 
or  alarm  was  given,  or  any  attempt  to  check  B^peed  by  letting 
down  the  brakes.    They  were  then  moving  at  rapid  speed,  but 
according  to  schedule  at  that  part  of  the  road.    The  excuse 
relied  upon  for  not  adopting  the  means  necessary  to  avoid  the 
destruction  of  life  and  property  is,  that  they  would  have  been 
ineffectual,  on  account  of  their  proximity  to  the  object  idien 
they  discovered  what  it  was.    The  law,  as  applied  to  the  facts 
of  this  case,  makes  no  such  exception,  and  none  such  should  be 
made.    The  sound  of  the  whistle  might  have  aroused  the  boy 
from  sleep,  or  by  the  checking  of  speed  upon  letting  down  the 
brakes,  he  might  have  saved  himself  in  an  instant  by  fiEdling 
into  the  ditch  at  the  stock-gap,  where  he  was  lying,  or  dashing 
off  the  road  on  either  side.    But  whether  he  would  or  could 
have  done  so,  is  not  the  question;  their  duty  was  the  same 
whether  he  would  have  escaped  or  not;  of  that  they  were  not 
to  be  the  judges;  the  injunctions  of  the  law  upon  them  were 
peremptory.    The  consequence  of  disregarding  this  legal  duty 
is  unconditional  liability  for  the  damage  done,  in  this  sort  of 
case. 

The  defendants,  then,  cannot  complain  at  the  charge  of  the 
court,  for  it  was  certainly  not  too  strong  against  them.  Though 
the  rules  of  liability  may  not  be  precisely  laid  down,  yet  the 
instructions  given  are  at  least  sufficiently  favorable  to  the  de- 
fendants. The  duty  enforced  by  the  statute  is  plain  and  easy, 
and  much  better  for  these  companies  than  the  less  certain  rules 
of  common  law,  depending  on  skill,  diligence,  and  care  for  ex- 
oneration, or  certain  degrees  of  negligence  for  liability.  But 
by  either,  the  charge  and  judgment  are  right. 

These  plain  and  arbitrary  rules,  laid  down  by  the  legislature 
on  this  subject,  will  free  us,  in  cases  falling  under  the  statute^ 
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from  the  difficulty  of  reconciling  the  conflict'ng  dedsionB  of 
other  states,  or  entering  upon  the  doctrine  of  excusatory  de- 
fense presented  in  the  application  made  to  the  court  by  the 
defendant's  counsel  for  instructions  to  the  jury,  and  which 
was,  therefore,  properly  refused.  If  the  questions  presented  in 
the  instructions  asked  arose  in  the  case,  the  authorities  relied 
upon  would  be  examined.  But  they  do  not;  as  a  child  eight 
years  old,  and  asleep  at  that,  could  not  be  charged  with  neg* 
ligence,  tiiough  possessed  of  reason,  volition,  and  the  power  of 
locomotion.  The  principle  insisted  upon  is  correct — ^Uiat  neg- 
ligence and  want  of  proper  care  on  the  part  of  the  person  in- 
jured would  defeat  a  claim  for  damages  under  certain  circum- 
stances. But  that  principle  has  no  application  to  this  case. 
Certainly  the  master  was  not  required  to  watch  his  negro  chil- 
dren and  keep  them  away  from  the  road. 
The  judgment  was  right,  and  will  be  affirmed. 


COHTBIBUTOBT  NXOLIOENCB    AnBOEDIO  BlOHT  TO   RSOOTEB  HI  ClSS   09 

Chxld:  See  Daley  t.  NorwSeh  eU.  B.  B.  Co.,  68  Am.  Deo.  413»  and  omm  eited 
in  notes  420,  421;  Chkago  v.  Major,  Id.  663»  note  669. 

LiABQjTT  09  RAniROAT)  CkncpAH T  lOB  IvjUBT  TO  TBESPiMiBS:  See  LU- 
Ut  SehuyUda  etc  Co,  t.  NorUm,  64  Am.  Dec.  672,  and  oaies  dted  In  the  aofee 
674^676. 
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Bedmond  v.  Bowles. 

[5  SnUO,  517.] 

BiLATioK  09  Landlord  and  Tkhaitt  doss  not  Ezm  mrrwMs  Vkhdob 
AND  VxNDKS,  and  the  vendee  entering  under  void  contract  of  lale  may 
buy  in  outstanding  title  superior  to  his  vendor's,  and  rely  upon  it  in 
ejectment  or  a  bill  in  equity  for  possession  prosecuted  by  the  vendw. 

ViNDn  UNDXB  Void  Oontract  o9  Salx,  Who  Pubchasu  Odtbtandino 
Pabamount  Txtlx,  is  not  liable  to  the  vendor  for  the  contract  prioe  less 
the  amount  necessarily  expended  for  the  better  title^  though  he  would 
have  been  so  liable  had  the  oontract  of  sale  been  a  valid  one,  even  where 
the  vendor  had  no  title. 

Bill  in  equity,  dismissed  by  the  chancellor,  and  appeal  by 
the  complainant.    The  opinion  states  the  case. 

Neiherland  and  HeiskeUj  for  the  complainant. 

Walter  R.  Evans,  for  the  defendant. 

By  Court,  Caruthers,  J.  Redmond  sold  to  Bowles  seventy 
five  acres  of  land  by  parol,  and  delivered  to  him  the  possession. 
Bowles  paid  the  consideration,  but  afterwards  recovered  it  back 
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by  suit  at  law,  upon  the  ground  that  the  sale,  bdng  nmmtteii^ 
was  void,  but  continued  to  hold  the  possession,  and  pzocured 
a  superior  title  to  that  of  Redmond,  under  which  he  claims  the 
land.  This  bill  is  filed  for  a  writ  of  possession,  on  the  gnrand 
that  as  Bowles  went  in  under  a  contract  with  him  he  cannot 
dispute  his  title,  or  set  up  one  adverse  to  his.  Or  if  he  could 
still  hold  the  land,  all  he  could  claim,  if  the  title  of  complain* 
ant  under  which  he  entered  failed,  would  be  what  it  cost  him 
to  get  the  better  one;  and  he  must  pay  the  price  with  that 
abatement. 

1.  It  is  contended  that  the  relation  of  landlord  and  tenanty 
or  lessor  and  lessee,  exists  between  them,  or  that  the  same  prin« 
ciple  must  govern  as  to  the  inhibition  to  hold  under  an  adverse 
titie  without  surrendering  the  possession. 

2.  That  if  that  be  not  so,  and  Bowles  must  be  regarded  as  a 
vendee,  he  can  only  claim  what  it  cost  him  to  perfect  the  title, 
but  not  the  whole  value  of  the  land. 

It  is  admitted  that  Redmond's  title  was  bad,  and  that  which 
has  been  obtained  by  Bowles  since  his  entry  upon  the  land 
under  such  void  contract  is  good  and  sufficient. 

Bowles  insists  that  the  position  occupied  by  him  ?ras  not 
such  as  to  preclude  him  in  law  from  purchasing  and  eiyoying 
the  benefit  of  an  adverse  and  paramount  title,  without  any  ac- 
countability in  any  form  to  complainant. 

These  are  the  questions  presented  for  decision.  The>ohan« 
cellor  decided  them  against  the  complainant. 

His  position  is  the  very  reverse  in  almost  every  essentiai 
particular  to  that  of  tenant. 

A  purchaser,  whether  by  valid  or  void  contract,  enters,  daini- 
ing  the  title  to  the  land,  by  virtue  of  his  purchase;  and  a  ten- 
ant disclaiming  it,  but  admitting  it  to  be  in  another,  under 
whom  he  holds,  and  to  the  prejudice  of  whose  right  he  is 
bound  to  do  no  act.  Consequently  he  cannot  buy  or  procure 
an  unfriendly  title,  nor  in  any  way  assume  an  adversary  atti- 
tude to  his  landlord,  under  whom  he  obtained  and  agreed  to 
hold  the  possession.  He  must  continue  to  hold  as  he  entered, 
under  and  for  his  superior,  and  is  estopped  from  disputing  hia 
title  in  any  way,  no  matter  how  defective  it  may  be.  But  the 
relation  between  vendor  and  vendee  is  entirely  different,  with- 
out regard  to  the  validity  of  the  sale.  The  claim  of  the  ven- 
dee, and  his  possession,  are  from  the  first  adverse  to  all  others, 
not  excepting  the  vendor.  True,  if  the  sale  is  not  in  writing, 
and  the  vendor  has  a  good  titie,  he  can  oust  him,  because  ha 
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has  the  8a])erior  title,  never  haying  legally  parted  with  it,  but 
not  on  acconnt  of  the  particular  trust  or  confidential  relation 
between  them.  In  a  contract  of  this  kind,  the  vendee  would 
be  allowed  to  confront  him  with  any  title  he  may  have  pro- 
cured, or  any  good  title  outstanding  in  another.  He  would 
have  to  recover  upon  the  strength  of  his  title,  as  in  other  cases. 
That  the  suit  is  in  equity  upon  an  ejectment  bill,  instead  of  an 
action  of  ejectment  at  law,  can  make  no  difierence  in  this  re* 
spect.  The  complainant  cannot  succeed  unless  he  shows  a 
good  and  the  best  title.  It  is  not  enough  to  create  the  estoppel 
that  the  party  enters  imder  the  title  of  another,  but  he  must 
expressly  or  impliedly  agree  to  hold  for  him.  It  requires  both 
to  create  the  relation  of  landlord  and  tenant.  A  purchaser, 
even  by  void  contract,  enters  as  owner  to  hold  for  himself, 
and  acknowledges  allegiance  to  no  one.  His  possession,  then, 
being  for  him^lf,  he  may  protect  it,  as  best  he  can,  without 
regard  to  the  manner  in  which  he  obtained  it,  and  if  he  can 
fortify  himself  with  the  best  title,  he  is  secure.  His  hands  are 
not  tied  by  these  artificial  rules,  which  upon  sound  policy  arei 
made  to  apply  to  the  tenant.  Thero  is  nothing  in  Washington' 
V.  Canrady  2  Humph.  564,  in  conflict  with  this  doctrine,  where ' 
the  proposition  extracted  is  applied  to  the  case  in  judgment; 
nor  is  there  in  Wirmard  v.  RobbinSy  3  Id.  614,  whero  the  de- 
fendant first  entered  as  tenant;  nor  in  Caldwell  v.  HarriSy  4  Id. 
24,  where  the  tenant  was  not  allowed  to  show  that  an  admin- 
istrator had  no  power  to  rent. 

It  is  true  that  in  Beard  v.  Brichery  2  Swan,  51,  it  was  held 
that  where  a  verbal  sale  had  been  repudiated  by  both  or  either 
of  the  parties,  the  action  of  unlawful  detainer  would  lie  by  the 
vendor,  and  that  the  possession  could  be  recovered  under  the 
act  of  1821,  c.  14,  and  it  may  be  that  the  reasoning  in  that  case 
would  seem  to  support  this  bill.  That  case  was  reluctantly 
and  doubtingly  followed  in  the  case  of  SuUivan  v.  Ivey,  2 
Sneed,  488,  so  far  as  to  allow  that  action  to  be  maintained,  for 
the  reasons  there  given.  But  those  cases  cannot  govern  this. 
In  that  action  the  title  cannot  be  inquired  into,  but  in  eject- 
ment, or  a  bill  in  equity  for  possession,  the  rule  is  entirely 
difleront  How  can  a  court  of  equity  direct  the  person  in  pos- 
session legally  obtained,  and  under  the  protection  of  the  best 
title,  to  surrender  it  up  to  one  having  no  title  whatever,  under 
any  ciroumstances  except  in  cases  of  technical  estoppel? 
Surely  there  can  be  no  principle  to  authorize  a  thing  so  im- 
proper  and  unjust.    It  would  violate  all  our  ideas  of  equity 
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and  justice.  What  would  be  the  practical  operation  ?  The 
defendant  would  be  turned  out  by  the  decree,  because  he  got 
in  under  an  invalid  contract  which  had  been  abandoned,  and 
then  in  another  suit  would  be  allowed  to  regain  the  poesession 
upoL  his  stronger  and  better  title.  This  would  give  judicial 
proceedings  the  resemblance  of  a  farce,  and  accumulate  costs 
and  expenses  upon  parties  in  the  pursuit  of  their  rights,  with- 
out reason  or  necessity.  Without  direct  and  cogent  authority 
we  would  not  recognize  a  principle  leading  to  such  conse- 
quences. It  is  not  easy  for  us  to  see  the  bad  faith  and  want 
of  common  honesty  imputed  in  the  argument  in  the  act  of  re- 
fusing to  give  up  the  possession  of  land  obtained  under  an  in- 
valid contract,  when  it  is  discovered  that  the  vendor  had  no 
title,  or  refuses  to  make  one.  In  such  a  case  there  is  nothing 
dishonest,  or  even  immoral  or  against  good  faith,  in  the  ven- 
dee's obtaining  a  good  title  from  any  quarter  where  it  is  to  be 
had  for  his  protection  and  security.    It  is  a  case  of  self-defense. 

The  case  of  James  v.  Patterson^  1  Swan,  310  [55  Am.  Deo. 
787],  discusses  the  relation  of  these  parties,  and  places  the  case 
upon  the  proper  grounds. 

If  the  suit  were  from  the  other  side  to  recover  back  the  con- 
sideration paid  upon  such  a  contract,  the  rule  of  equity  would 
be  that  the  possession  should  be  returned,  and  the  parties 
placed  in  statu  quo.  But  that  is  not  the  sort  of  case  now  be- 
fore us;  that  proceeding  is  passed  and  closed.  If  the  vendor 
has  neglected  to  avail  himself  of  that  principle  at  the  right 
time,  he  has  lost  its  benefits.  It  has  nothing  to  do  with  the 
case  now  pending. 

3.  But  is  the  plaintiff  entitled  to  any  relief  on  the  aspect 
presented  in  his  amended  bill?  That  is,  that  the  defendant 
must  pay  him  for  the  land  with  the  abatement  of  what  he  has 
necessarily  expended  for  the  better  title.  This  is  certainly  so 
where  there  is  a  valid  contract  of  sal^,  and  even  where  the 
vendor  has  no  title:  Meadows  v.  HopkinSj  Meigs,  185  [33  Am. 
Dec.  140].  But  here  thero  is  no  sale  that  is  recognized  by  law; 
either  party  may  disregard  it  as  soon  as  it  is  made,  and  the 
one  sue  for  any  money  that  may  have  been  paid,  and  the  other 
for  the  land  without  notice.  In  such  a  case  there  is  nothing 
passing  from  the  vendor  for  the  support  and  benefit  of  which 
the  newly  acquired  title  can  inure,  or  upon  which  it  can  be  in- 
grafted. There  is  no  confidential  relation  estabhshed  by  con- 
tract, as  in  the  case  of  a  valid  sale.  The  vendor  has  passed 
no  title,  and  established  no  relation  which  imposes  upon  the 


Sept.  1868.]  Reed  v.  Williams.  157 

vendee  any  obligation  to  protect  or  defend  his  title.  They  are 
from  the  first  at  arm'^length,  and  both  untrammeled.  Each 
may  act  in  relation  to  the  land  and  the  titles  to  it  as  if  no  trade 
had  been  attempted  to  be  made.  What  they  have  abortively 
attempted  to  do  may  be  made  valid  and  binding  by  ratification 
and  mutual  consent,  but  not  otherwise. 

There  is  no  hardship  in  the  doctrine.  The  pretended  vendor 
has  parted  with  nothing,  and  if  he  has  a  title  he  can  easily 
assert  it,  and  regain  the  land,  but  if  he  has  not,  but  the  same 
is  in  the  vendee,  or  another,  he  should  not  succeed  in  getting 
that  which  is  not  his,  barely  because  he  had  wrongfully  claimed 
and  attempted  to  sell  it. 

There  is  no  ground  upon  which  he  can  stand  in  this  court, 
and  his  bill  was  properly  dismissed  by  the  chancellor. 

EsTBT  ON  Laud  under  Pubchass  la  Amioablx  to  Right  of  Vsndob 
00  long  as  the  vendee  looks  to  the  vendor  for  title,  bat  as  soon  as  the  deed  is 
made,  the  vendee's  possession  becomes  adverse  to  all  the  world,  and  when 
«on tinned  for  twenty  years,  bars  a  snit  to  recover  the  possession:  Oosaom  v. 
Donaldson^  68  Am.  Dec.  725.  A  vendee  entering  nnder  contract  of  sale  Is 
estopped  from  denying  his  vendor's  title:  ffoen  v.  Simmont,  52  Id.  291,  and 
note  citing  prior  cases  294. 

Vkndbb  in  Possission  undkb  Exbcutobt  Gontbact  of  sale  is  estopped 
from  setting  np  outstanding  title:  Seabmry  v.  Stewart^  58  Am.  Doe.  254,  and 
cases  cited  in  the  note  259. 

Mbasctbb  ov  Damages  against  Vbndbb  for  refusing  to  perform  his  oon- 
tnusfe  for  the  purcbaao  of  land:  Oarrard  ▼.  I>6Uai\  67  Asl  Dea  241,  and  note 
S75-283. 


Reed  v.  Williams. 

[5  Snsbd.  680.] 

To  SosTAor  Action  iob  Sbduction  or  PuiiNnrr'a  Dauobtbb,  it  is  not 
necessary  to  show  that  the  defendant  used  deception,  flattery,  or  false 
promises  to  accomplish  his  purpose;  it  is  sufficient  if  the  seduction  re- 
sulted from  the  solicitation,  importunity,  or  from  any  means  or  arts  used 
by  the  defendant. 

In  AcnoN  ior  Seduotion,  Feualb  cannot,  in  Tbnnbssbb,  bb  Inteb* 
BOOATBD  AS  TO  AoTS  OT  UNCHABmTT  WITH  Othbbs,  sinoo  in  this  stats 
this  would  subject  her  to  criminal  punishment,  though  her  general  char- 
acter for  chastity  is  involved  in  the  issue,  and  may  be  impeached  by  gen- 
ersl  evidence,  and  persons  who  have  had  criminal  intercourse  with  her 
may  be  called  to  testify  to  the  fact. 

Gbbbbal  Svidbnob  or  pLAiNTirr's  Rbfutation  as  Man  or  pRoruoATi 
Pbincipues  and  dissolute  habits  is  adnussible  in  an  action  for  the  seduc- 
tion of  his  daughter,  but  evidence  of  a  particular  fact  in  this  respect  is 
not  admissible,  such  as  that  some  time  before  the  alleged  seduction  he 
had  labored  under  the  venereal  disease. 
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Case  for  seduction  of  the  plainti£f's  daughter.  The  oinnioQ 
states  the  case. 

T,  A,  R,  Nelson^  and  L,  C.  and  M.  T.  HayneSy  for  the  plaintiff 
in  error. 

/.  B.  Ifeiakell,  Netherlands  and  T.  D.  and  R,  Arfkotd,  for  the 
defendant  in  error. 

By  Court,  McKinney,  J.  This  was  an  action  on  the  case 
brought  by  the  defendant  in  error  for  the  seduction  of  his 
daughter.  Verdict  and  judgment  for  the  plaintiff  for  three 
hundred  dollars.    The  defendant  appealed  in  error. 

The  first  error  assigned  is  upon  the  instructions  of  the  court. 

On  the  trial,  it  was  insisted  by  the  defendant's  counsel  that 
to  make  out  a  case  of  seduction  it  must  be  shown  that  the  de- 
fendant prevailed  by  means  of  deception,  Battery,  or  false 
promises,  whereby  the  confidence  of  the  person  seduced  was 
abused  and  her  chastity  overcome.  But  the  court  instructed 
the  jury  that  '^  it  was  not  necessary  for  the  plaintiff  to  show 
that  the  defendant  had  used  flattery  or  made  false  promises  to 
his  daughter;  that  it  would  be  sufiicient  if  the  seduction  re« 
suited  from  the  solicitation  and  importunity -of  the  defendant 
to  the  daughter  to  indulge  in  criminal  intercourse,  in  conse- 
quence of  which  she  consented."  There  is  no  error  in  this 
instruction.  So  far  as  the  right  to  maintain  this  action  is  con- 
cerned, it  cannot  be  at  all  important  by  what  means  or  by 
which  of  the  multifarious  devices  of  the  seducer  he  may  have 
prevailed  in  the  accomplishment  of  his  purpose.  It  is  enough 
that  by  any  means  or  arts  he  tempted  or  persuaded  his  victim 
to  the  surrender  of  her  chastity. 

2.  The  daughter  was  examined  as  a  witness.  The  defend- 
ant's counsel  put  the  question  to  her  whether  she  had  not  had 
sexual  intercourse  with  one  Watkins,  at  a  time  and  place 
specified,  prior  to  her  alleged  seduction  by  the  defendant. 
This  question  was  objected  to,  and  the  objection  was  sustained 
by  the  court. 

In  this  the  court  ruled  correctly.  We  need  not,  for  the  de* 
termination  of  the  question  properly  raised  upon  this  record, 
enter  upon  any  discussion  of  the  vexed  question  whether  a 
witness  can  be  forced  to  answer  a  question  to  his  own  disgrace 
— ^a  question,  it  seems,  which  is  still  open  for  consideration:  1 
Stark.  Ev.,  sec.  25.  However  this  m»y  be,  it  is  well  settled 
that  a  witness  is  not  bound  to  answer  any  question  if  the 
answer  would  expose  him  to  criminal  punishment  or  penal 
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liability:  Id.,  sec.  23.    And  by  our  act  of  1741,  a  14,  see.  9, 
fornication  is  made  subject  to  penal  punishment. 

It  is  laid  down  by  Greenleaf,  2  Greenl.  Ev.,  sec.  577,  that 
the  general  character  of  the  female  for  chastity  is  considered 
to  be  involved  in  the  issue,  and  may  therefore  be  impeached 
by  general  evidence.  But  she  cannot  be  interrogated  as  to 
acts  of  unchastity  with  others,  though  the  persons  who  may 
have  had  criminal  intercourse  with  her  may  be  called  to  testify 
to  the  fact.  The  impeachment  of  her  chastity,  however,  would 
not  go  to  defeat  the  parent's  right  of  action,  but  only  in  miti* 
gation  of  damages. 

8.  The  court  refused  to  permit  the  defendant  to  introduce 
evidence  to  show  that  the  plaintiff,  some  time  before  the  alleged 
seduction  of  his  daughter,  had  labored  under  the  venereal 
disease. 

In  this  there  is  no  error.  It  seems  that  evidence  is  admis- 
Bible  to  show  that  the  plaintiff  is  a  man  of  '' profligate  princi- 
ples and  dissolute  habits: "  2  Greenl.  Ev.,  sec.  579.  But  this 
must  be  done  by  general  evidence  of  his  reputation  in  that 
respect;  evidence  of  a  particular  fact  is  not  allowable. 
•  There  is  no  error  in  the  record,  and  the  judgment  will  bo 
aflirmed. 


CBAflrnr  ot  Fkmau  is  Intolyxd  is  Ibbum  in  CanmiAL  Pbossovtkui 
fOB  SxDuonoN:  Andre  ▼.  Staiej  68  Am.  Deo.  708,  note  714. 

SxpvonoN,  CnriL  AcnoN  fob.— This  subject  is  treated  im  eaBknmi  In  tlM 
note  to  Wteuftr  ▼.  Bachert,  44  Am.  Dea  162-178.  Female's  chanotar  £or 
chacti^:  Id.  176.  Gharaoter  of  husband  or  father  saiag  for  ledaflttoe;  U. 
174. 


Davis  v.  MoNallby. 

[6  Skbio,  688.J 
VQHTITT  will  CaKGKL  CoKTXTANGE  and  RnNSTATl  Graktox  dt  Trli  aho 
P088I8BION  where  he  was  an  illiterate  old  man,  and  was  indnoed  to  oonvey 
without  consideration  to  his  son-in-law  by  the  false  and  frandnlent  lepre- 
aentatioDs  of  the  latter  that  some  pecnniary  liability  might  fall  npon  the 
grantor;  and  it  is  no  defense  that  a  party  cannot  aUege  his  own  frand,  sinoe 
the  grantor,  having  no  creditors  to  be  prejudiced  by  the  conveyance,  wae 
gnilty  of  no  frand. 

Bill  in  equity.    Decree  for  the  complainant^  and  appeal  by 
the  defendant. 

Broton  and  Cooke^  for  the  complainant 
T.  0.  Lyon,  for  the  defendant 
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By  Court,  McEinney,  J.  On  the  fifteenth  of  June,  1849,  the 
complainant  was  induced  to  execute  to  the  defendant,  who  is 
his  son-in-law,  a  deed  of  conveyance  in  fee-simple  for  a  tract  of 
land  of  one  hundred  and  ninety-two  acres,  situate  in  Blount 
county. 

This  bill  is  brought  to  have  the  conveyance  canceled,  and  to 
be  reinstated  in  his  title  and  possession  of  said  tract  of  land. 
And  it  is  attempted  to  repel  the  complainant,  on  the  ground 
that  the  execution  of  the  deed  was  prompted  by  a  fraudulent 
purpose  on  his  part. 

For  the  purpose  of  presenting  the  question  arising  upon 
the  record,  it  is  sufficient  to  state  that  the  defendant,  by  false 
and  fraudulent  representations  repeatedly  and  earnestly  pressed 
upon  the  complainant,  succeeded  in  exciting  an  apprehension 
in  the  mind  of  the  old  man  that  by  reason  of  a  legal  proceed- 
ing which  had  been  set  on  foot  in  the  neighborhood  some 
sort  of  liability  might,  by  possibility,  ultimately  fall  upon  him. 
What  the  nature  of  the  supposed  liability  was,  or  how  the 
complainant  could  possibly  be  implicated  in  the  matter,  was 
not  stated.  The  complainant  was  not  a  party  to  the  proceed- 
ing, and  for  anything  disclosed  in  the  record,  had  no  connection 
with  it.  The  whole  matter  seems  to  have  been  a  false  and 
fraudulent  device  to  excite  the  complainant's  fears,  with  a  view 
to  procure  the  conveyance  in  question. 

The  defendant  protested,  at  all  times  prior  to  the  execution  of 
the  deed,  that  he  had  no  motive  or  purpose  in  urging  the  com- 
plainant to  convey  the  land  to  him,  except  to  hold  the  land  for 
the  former,  until  the  supposed  difficulty  should  have  passed  by. 
The  complainant  is  illiterate,  and  cannot  read  or  write,  and  the 
proof  shows  that  the  deed  was  not  read  to  him.  It  is  admitted 
that  although  the  consideration  of  one  thousand  dollars  is 
falsely  recited  in  the  deed,  no  consideration  whatever  was  paid 
or  promised.  And  the  sole  inducement  to  the  conveyance  was 
the  fear  of  pecuniary  liability,  falsely  excited  by  the  defendant. 

The  chancellor  decreed  for  the  complainant,  and  we  think 
properly. 

This  is  not  a  case  for  the  application  of  the  cogent  principle 
of  courts  of  equity,  that  a  party  will  not  be  heard  to  allege  his 
own  turpitude,  or  to  found  a  claim  to  the  intervention  of  the 
ooiurt  in  his  behalf,  upon  a  fraud,  or  other  illegal  or  prohibited 
act  in  which  he  may  have  been  a  participator. 

The  complainant  had  no  creditors,  or  at  least  none  whose 
rights  could  have  been  prejudiced  by  the  conveyance:  nor  is  it 
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fibown  that  he  had  done  any  act  by  reaeon  of  which  he  had 
Bubjected  himself  to  a  recovery  in  damages,  in  favor  of  any 
one.  It  ifi  clear,  therefore,  that  fraud  in  the  legal  sense,  either 
actual  or  constructive,  in  fact  or  intent,  cannot  be  imputed  to 
him  or  predicated  of  the  transaction,  so  far  as  he  is  concerned; 
on  the  contrary,  it  can  be  affirmed — ^upon  the  fetcts  stated — as 
a  conclusion  of  law,  that  there  existed  no  fraud  on  the  part  of 
the  complainant.  It  is  certainly  true  that  the  complainant 
evinced  great  folly,  weakness,  or  misplaced  confidence;  but  toir 
this  he  is  not  to  be  denied  relief. 

We  are  not  inclined  to  weaken  the  force  of  the  salutary 
mftTim  in  question,  but  care  must  be  taken  that  it  be  not  mia- 
applied,  so  as  to  hold  out  encouragement  to  the  unprincipledi 
by  the  acts  of  falsehood  and  fraud,  to  entrap  the  unwary  in 
iheir  toils;  upon  the  deliberate  calculation  that  equity  will  not 
interpose  to  extricate  or  relieve  their  deluded  victims. 

Instances  apparently  growing  out  of  this  perversion  of  the 
doctrine  are  becoming  too  common,  and  must  not  be  favored. 

The  decree  will  be  affirmed. 


Dbd  ov  Gift  OBTAnnED  iboh  TmifffTiB  Fmataom  wr  Mbahi  ovFbaui^ 
■uiiepfasentation,  or  impodtJoD  will  be  let  aiida:  MB§  ▼.  MatkoM,  70 
DmL  863;  BiUr.  ITaA^Wld.  266.  aod  note  ottbg  prior  omm  207. 


Gilliam  v.  Statb. 

[1  Hbad,  88w] 
IsguiKT  nr  iKPBAOHnro  WrrNsn  iNvoLvn  ms  Whole  Mokal  OHimAO- 
TIB,  and  is  not  roetricted  merely  to  hia  general  repntatioii  for  tnith  and 
Tencity. 
bmAGHnro  WmiB88  mat  Pbofzrlt  bb  QunrnovvD  as  to  whether  ba 
knows  the  general  repntation  of  the  person  whose  credibility  is  in  qnes- 
tion,  what  that  repntation  is,  and  whether  from  snoh  knowledge  the  wit- 
would  believe  him  upon  hia  oath. 


The  facte  are  stated  in  the  opinion. 

Hyde,  Fraxier^  and  Tumey,  for  the  prisoner. 

HeishMy  Seese^  and  MinniSy  for  the  state. 

By  Conrt,  McEinniey,  J.  The  plaintiff  in  error  was  convicted 
in  the  circuit  court  of  Marion,  under  the  act  of  1852,  for  plac- 
ing obstructions  on  the  track  of  the  Nashville  and  Chattanooga 
railroad,  and  was  sentenced  to  four  years  imprisonment  in  the 

▲k.  dm.  Vol.  LXXni— U 
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penitentiary.  To  reverse  which  judgment  he  has  prosecuted 
an  appeal  in  error  to  this  court. 

In  the  progress  of  the  trial  it  was  attempted  on  the  part  of 
the  defendant  to  discredit  a  witness  for  the  state.  The  court 
ruled  that  in  doing  so  "the  impeaching  witnesses  must  confine 
themselves  to  his  general  reputation  as  to  the  trait  in  ques- 
tion— ^that  is,  for  truth."    In  this  it  is  said  the  court  erred. 

There  seems  to  be  some  diversity  of  opinion  upon  this  point 
in  the  American  courts.  In  some  of  the  states  the  inquiry  is 
restricted  to  the  general  reputation  of  the  witness  for  veracity, 
and  in  others  the  inquiry  involves  the  whole  moral  character 
of  the  witness.  The  latter  practice  has  received  the  uniform 
sanction  of  this  court.  It  has  been  regarded  as  essential  to 
the  ends  of  justice  that  both  the  court  and  jury  should  have 
full  opportunity  of  knowing  the  entire  moral  character  of  the 
witness  where  credit  is  sought  to  be  impeached;  in  view  of  all 
which,  it  may  safely  be  left  to  the  jury  to  determine  what  de- 
gree of  credit  the  witness  is  entitled  to  for  truth,  notwith- 
standing his  other  vices  and  immoralities  of  character,  as  his 
claim  to  veracity  is  the  primary  and  important  consideration. 

There  is,  perhaps,  scarcely  less  diversity  of  practice  in  regard 
to  the  questions  to  be  put  to  the  impeaching  witness. 

According  to  our  practice,  the  proper  inquiries  are,  whether 
the  witness  knows  the  general  reputation  of  the  person  whose 
credibility  is  in  question,  what  that  reputation  is,  and  whether, 
from  such  knowledge,  the  witness  would  believe  him  upon  his 
oath:  See  Ford  v.  Fordj  7  Humph.  92, 101;  1  Greenl.  Ev.,  sec. 
461,  and  notes. 

In  this  view,  the  circuit  court  erred  in  restricting  the  inquiry 
into  the  general  reputation  of  the  witness.  And  for  this  error, 
the  judgment  must  be  reversed. 


Inquiry  in  Impeaching  Witniss  Extxnds  to  his  Whoue  Moral  Chak- 
AOTKR,  etc. :  See  Blue  v.  Kibby,  16  Am.  Deo.  96,  and  extended  note  thereto 
96,  on  impeachment  of  witnesses;  Allen  v.  Young,  17  Id.  130;  Evan$  ▼.  SmUk, 
Id.  74;  State  v.  Shields,  53  Id.  147;  bnt  that  moral  character  is  not  a  subject 
of  inquiry,  see  CommonufeaUh  v.  Churdulk  45  Id.  229;  Orcme  v.  Thayer,  46  Id. 
142. 

As  TO  Form  of  Proper  Intkrrooatobies  to  Impxach  V^itnxss,  see  Bbm 
▼.  Kibby,  15  Am.  Deo.  95,  and  extended  note  thereto  on  impeachment  of  wit- 
nesses 96;  People  v.  McUlier,  21  Id.  122;  Chess  v.  Clusss,  Id.  350;  Johnson  ▼. 
People,  38  Id.  624;  note  to  Stanton  v,  Parker,  39  Id.  529;  and  see  PhilUps  ▼. 
Gnafield,  36  Id.  760. 
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VaUQHAN   V.   GBAyBN& 

[1  Bmjj>,  108.] 
OoanAor  of  Lbao  bt  Oks  Tdt akt  m  Oomm or  doet  not  bind  hk  oo^lwiinili 
njilan  they  ooaoor. 

OOMFKVSATION  TOR  IlIFR0TIianT9  WILL  HOT  BB  ALLOWBD  wfaei*  tbflj  do  Mil 

enhuice  thevalneof  the  land,  and  we  made  hj  a  partj[  holding  pOHMite 
under  a  void  leaae. 

The  facta  are  stated  in  the  opinioiL 
HopKn$j  for  the  complainant. 
Bureh^  for  the  defendants. 

By  Conrt,  Wright,  J.  The  bill  in  this  case  is  filed  to 
reooyer  fiK>m  the  defendants  compensation  for  certain  improve- 
menta  which  the  complainant  alleges  he  made  upon  their  lands, 
under  a  lease  which  was  void  because  not  in  writing.  The 
chancellor  dismissed  his  biU,  and  he  has  appealed  to  this 
court  The  lands  were  used  for  mining  purposes  in  getting 
coal  fix>m  certain  ore  beds. 

The  defendant  Cravens  owned  one  sixteenth  of  the  lands,  as 
a  tenant  in  common  with  the  other  defendants,  who  owned  the 
residue,  and  it  is  very  clear  from  this  record  that  whatever 
contract  complainant  had  was  with  Cravens,  and  did  not  bind 
his  co-tenants.  It  is  denied  in  the  answers  that  there  was  any 
lease;  and  Cravens,  the  only  defendant  who  knows  anything 
on  the  subject,  says  the  contract  was  at  first  only  to  make  a 
certain  road,  for  which  complainant  at  once  was  paid  in  coal 
then  dug  by  defendant,  and  received  by  complainant;  and  that 
complainant  was  allowed  afterwards  only  to  dig  out  of  a  certain 
pit,  which  defendant  had  opened,  under  which  he,  without  au« 
thority,  and  in  defiance  of  defendant's  wishes,  went  on  and  did 
the  work  at  another  place,  for  which  he  now  asks  compensa^ 
Uon. 

It  is  not  very  clear  what  the  contract  was,  and  the  facts,  as 
to  this  matter,  we  incline  to  think,  are  with  the  defendants. 

But,  be  all  these  things  as  they  may,  the  weight  of  the  proof 
is  that  the  improvements  made  by  complainant  have  not  en- 
hanced the  value  of  the  land;  while,  on  the  other  hand,  he 
committed  great  waste  in  cutting  timber,  etc.  Upon  the  entire 
record  complainant  is  entitled  to  no  relief,  and  we  affirm  the 
chancellor's  decree. 


TsHANT  IN  Coioi ON  CAN  LiAss  HIS  Ikdtviuual  Sharb  onlt  whoQ  he  haa 
BBthority  from  his  co-tenants:  Muue^  ▼.  HoU^  55  Am.  Beo.  234,  and  note  2il| 
iliood  V.  OooMcA.  24  Id.  121;  //tKcAtiMon  ▼.  CAoie,  63  Id.  646. 


IM  Hunter  v.  Statb.  [Tenn. 

COMPENBATTON  lOR   iMFROyEMKNTS  WILL   KOT  BS   AlLOWCD  XTKLESB  thflj 

are  ptrmanent  and  benefioial:  See  note  to  Jaekmmr,  Loontii,  16  Am.  Deo.  85^ 
where  the  mbjeot  of  improvements  is  discnased  at  length.  Go-tenant  is  not 
•ntiUed  to  compensation  for  improvements  made  by  him  on  the  oommon  png- 
erty:  JToncodb  ▼. />ay,  86  Id.  293;  Thunttmr.  DidsSmim,  4&IL  66. 


Hunter  v.  State, 

[1  HlAD,  10a] 

fliLB  ov  NozioiTs  AS7>  Uksoubd  Food.— Person  engaged  in  bnsineBB  of  for- 
niahiTig  provisions  for  market  is  bonnd  to  use  ordinary  pmdenoe  and  osn 
to  avoid  the  sale  of  nozions  and  unsoond  food. 

LiiLBiLrrT  ov  Principal  or  Agbnt  ior  Selling  Unwholrsomb  Provd- 
10N8. — ^If  provisions  sold  for  consumption  are  nnsoond,  and  the  seUer,  or 
those  employed  by  him  in  preparing  them  for  market^  might  have  known 
it  by  the  exercise  of  ordinary  care  and  diligence,  the  principal  is  crim- 
inally liable,  whether  in  point  of  fact  he  knew  it  or  not.  Bat  not  so  ii 
the  defendant  did  not  know  it,  and  ooold  not  have  known  it  by  ordinary 
and  proper  prudence  and  care. 

Indictment  and  conviction  for  the  sale  of  unwholesome  pxo- 
TiaionB  by  the  agent  of  defendant. 

Trigg  and  Temple^  for  the  plaintiff  in  error. 
HeiaheU^  for  the  state. 

By  Court.  This  was  an  indictment  and  conviction  for  sell- 
ing imwholesome  food,  and  the  defendant  has  appealed  in  error 
to  this  court. 

The  circuit  judge  charged  the  jury  that  the  defendant  and 
his  agent  should  be  held  to  ordinary  prudence  and  care  in  as- 
certaining the  true  condition  of  the  thing  sold.  If  the  ix>rk 
was  unsound,  and  the  defendant  might  have  known  it  by 
ordinary  care  and  diligence  on  the  j[>art  of  himself  or  those 
employed  by  him  in  preparing  it  for  market,  he  should  be  con- 
victed, whether  in  point  of  fact  he  knew  it  or  not.  But  if  it 
was  unsound,  and  the  defendant  did  not  know  it,  nor  could 
have  known  it  by  ordinary  and  proper  prudence  and  care,  he 
would  not  be  guilty.  This  charge  seems  to  be  sustained  by 
the  principles  of  the  cases  of  Rex  v.  Dixouj  3  Mau.  &  Sel.  11; 
and  Rex  v.  Medley,  6  Car.  &  P.  292;  and  by  1  Russell  on 
Crimes,  7th  Am.  from  8d  Lond.  ed.,  1853,  109,  110.  In  the 
last-named  case,  as  quoted  by  Russell,  it  is  said  to  be  an  in- 
dictable offense  to  convey  the  refuse  of  gas  into  a  public  river, 
and  thereby  to  render  the  waters  corrupt,  insalubrious,  and 
unfit  for  the  use  of  man;  and  the  directors  of  a  gas  company 
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are  responsible  for  the  acts  done  by  iheir  superintendent  and 
engineer  under  a  general  authority  to  manage  the  works, 
though^they  are  personally  ignorant  of  the  plan  adopted,  and 
though  such  a  plan  be  a  departure  from  the  original  and 
understood  method,  which  the  directors  had  no  reason  to  sup- 
pose was  discontinued;  for  if  persons,  for  their  own  advantage, 
employ  servants  to  conduct  works,  they  are  answerable  for 
what  is  done  by  those  servants.  And  in  Rex  v,  Dixon^  supra^ 
the  master  seems  to  have  been  held  criminallv  liable  for  the 
acts  of  his  servants  done  in  the  course  of  their  employment, 
where  due  care  was  not  used  by  him  in  the  sale  of  the  noxious 
article. 
The  judgment  will  be  aflbmed. 

IiZABn.nT  FOR  Selling  Noxious  and  Unsouitd  Food.— 1.  Civil  Lu* 
UUTT. — a.  No  Implied  Warranty  in  Sale  qf  ProMotu  a§  Merdumdm, — 
That  learned  commentator,  Blackstone,  lays  down  the  nnqiialified  dootrin« 
that  in  contracts  for  provisions  it  is  always  implied  that  they  are  wholesome: 
S  Bla.  Com.  165;  bnt  this  rale  has  not  received  the  approval  of  the  courts 
either  in  this  country  or  in  England,  and  has  not  been  applied  in  its  unquali- 
fied form.  The  cases  clearly  show  that  a  distinction  is  to  be  drawn  between 
a  sale  of  provisions  for  domestic  use,  and  one  where  the  provisions  have  been 
sold  as  merchandise,  or  for  resale.  There  are  numerous  cases  showing  that 
in  aU  sales  of  provisions  for  immediate  domestic  use  there  is  an  implied 
warranty  that  they  are  wholesome  and  fit  for  use,  but  that  this  warranty 
extends  no  further,  and  does  not  cover -a  sale  of  proviaioua  for  any  other  than 
immediate  consumption:  Humphreya  v.  Comline,  8  Blackf.  521;  Jones 'V, 
Murray,  3  T.  B.  Mon.  83;  liyder  v.  NeUge,  21  Minn.  70;  Moaes  v.  Jllead,  1 
Denio,  378;  8.  C,  43  Am.  Dec.  676,  affirmed  iu  5  Id.  617;  Hyland  v.  Sher- 
math  2  E.  D.  Smith,  234;  Hoedu  v.  Schoabacher,  33  La.  Ann.  1364.  Thus 
it  has  been  held  that  in  the  sale  of  a  live  cow  by  a  farmer  to  retail  butchers^ 
there  is  no  implied  warranty  that  she  is  fit  for  food,  although  he  knows  that 
they  buy  her  for  the  purpose  of  cutting  her  up  into  beef  for  immediate 
domestic  use:  Howard  v.  I^tnerson,  110  Mass.  320;  S.  C,  16  Am.  Rep.  608. 
So  where  the  defendant  sent  pigs  inflicted  with  a  contagious  disease  to  a  pub- 
lic market  to  be  sold,  and  which  were  exposed  for  sale,  his  conduct  in  expos- 
ing the  pigs  for  sale  in  the  market  was  held  not  to  amount  to  a  representation 
that  they  were  free  from  disease,  particularly  where  the  sale  took  place  on 
the  condition  that  no  warranty  would  be  given  by  the  auctioneer  with  any 
lot,  and  that  no  compensation  would  be  made  in  respect  to  any  fault.  These 
pigs  were  bought  and  turned  with  other  pigs  into  the  stubble-fields,  infect- 
ing the  healthy  ones,  whereby  some  of  them  died,  and  the  plaintiff  failed  i<i 
sustein  his  claim  fbr  damages:  Ward  v.  Hobba,  3  Q.  B.  150;  S.  C,  26  Week. 
Rep.  151;  reversing  the  same  case,  2  Q.  B.  331;  25  Week.  Rep.  685;  46  L 
J.,  N.  S.,  473.  So  where  provisions  are  packed,  inspected,  and  prepared  for 
exportation  as  merchandise,  there  is  no  implied  warranty  that  they  are  sound 
and  wholesome:  Winaar  v.  Lombard,  35  Mass.  57.  In  Wright  v.  Hart,  17 
Wend.  267,  S.  C.  affirmed  in  18  Wend.  449,  the  article  sold  was  flour,  made 
of  grown  or  sproated  wheats  which  rendered  it  unfit  for  ordinary  bread,  and 
mprofltable  made  into  starobi  and  it  was  held  that  no  aofcion  woold  lie 
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■gunst  the  vendor  on  an  implied  warranty  that  the  artide  was  merchantable^ 
although  it  was  not  fit  for  all  the  pnxpoaes  to  which  it  waa  ordinarily  applied. 
The  Kngliah  oaeea  on  the  snbject  of  implied  wazrantiee  were  adverted  to  and 
commented  upon  in  this  case.  In  selling  provisions  as  articles  of.  merchaa- 
dise  which  the  buyer  does  not  intend  to  consnme,  but  to  sell  again^  the  doc- 
trine of  ea^xai  emptor  applies.  Such  sales  are  usually  made  in  large  quan* 
tities,  and  with  less  opportunity  to  know  the  actual  condition  of  the  goods 
than  when  they  are  sold  by  retaiL  When  provisiDns  are  not  sold  for  imme- 
diate consumption,  there  is  no  more  reason  for  implying  a  warranty  of  sound- 
ness than  there  is  in  relation  to  sales  of  other  articles  of  merchandise: 
Moaea  v.  Mead,  1  Denio,  388;  8.  C,  43  Am.  Dec.  676.  "In  a  case  of 
provisions,"  says  Shaw,  0.  J.,  in  Wimor  v.  Lombard,  36  Mass.  62,  ''it 
will  readily  be  presumed  that  the  vendor  intended  to  represent  them  as 
sound  and  wholesome,  because  the  very  offer  of  articles  of  food  for  sale 
implies  this,  and  it  may  readily  be  presumed  that  a  common  vendor  of 
articles  of  food,  from  the  nature  of  his  calling,  knows  whether  they  are  un- 
wholesome and  unsound  or  not.  From  the  fact  of  their  being  bad,  therefore, 
a  false  and  fraudulent  representation  may  readily  be  presumed.  But  these 
reasons  do  not  apply  to  the  case  of  provisions,  packed,  inspected,  and  pre- 
pared for  exportation  in  large  quantities  as  merchandise.  The  vendee  does 
not  rely  upon  the  supposed  skill  or  actual  knowledge  of  the  vendor,  but  both 
rely  upon  the  skill  and  responsibility  of  the  inspector,  as  verified  by  the 
brand,  for  all  qualities  which  the  brand  indicates;  and  for  damage  which  may 
happen  afterwards,  and  against  which,  therefore,  the  brand  offers  no  security, 
the  vendee  must  secure  himself  by  the  terms  of  the  contract;  and  unless  he 
does  so^  or  unless  he  is  deceived  by  a  false  representatum  of  the  present  and 
actual  condition  of  the  commodity,  on  which  he  would  have  a  remedy  of  a 
different  character,  he  must  be  supposed  to  have  been  content  to  take  the 
flak  on  himself."  The  rule  of  caveat  emptor  has  been  applied  to  a  purchase 
«f  provisions  as  merchandise,  to  be  sold  again  by  the  buyer,  where  he  had  full 
opportunity  to  examine  them,  and  there  waa  no  fraud,  express  warranty,  nor 
representation  amounting  to  a  warranty.  In  such  a  sale,  the  buyer  is  liable 
for  the  contract  price,  though  on  further  subsequent  examination  a  portion 
of  the  provisions  prove  to  be  unsound  and  worthless:  Hylamd  v.  Sherman,  2 
B.  D.  Smith,  234.  So  where  cattie  are  taken  to  market  by  a  drover  and  sold 
under  such  circumstances  to  a  butcher,  to  be  slaughtered,  no  warranty  of 
soundness  is  implied,  and  the  maxim  caveai  emptor  applies:  CMdrkh  v.  JS^on, 
8  Id.  324.  The  same  rule  applies  to  a  sale  of  spoiled  and  unmerchanlabble 
veal  by  commission  merchants  to  a  retail  dealer,  if  sold  under  the  circum- 
stances above  named,  if  the  contract  is  executed,  and  if  the  buyer  and  seller 
have  equal  knowledge  and  means  of  knowledge  of  the  condition  of  the  meat, 
which  appears  to  both  to  be  sound  at  the  time,  and  the  buyer  makes  all  the 
examination  he  deems  necessary  before  purchasing.  In  such  a  case,  the  seller 
is  not  liable  to  the  buyer  for  damages  from  latent  defects  in  the  meat:  Rifuch* 
kr  V.  JeUife,  9  Daly,  469.  It  is  held  in  Illinois  that  a  rule  or  custom  of  the 
Chicago  board  of  trade,  that  in  cash  sales  of  produce  or  pfbviaions,  giving  the 
buyer  the  privilege  of  having  them  inspected  at  his  own  expense,  and  if  he 
accepts  the  same  without  inspection  he  takes  at  his  own  risk  as  to  quality, 
is  not  an  unreasonable  one,  in  a  certain  class  of  cases;  as  where  two  persons 
are  each  speculating  in  produce,  buying' with  a  view  of  selling  at  a  profit^  'or 
telling  to  realize  profit,  or  avoid  apprehended  loss,  where  the  vendor  does  not 
Mem  to  have  any  better  means  of  Imowledge  of  the  quality  of  the  article  B<dd 
than  the  vendee  has.    But  the  Illinois  oonrt  further  holds,  that  where  the 
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▼eador  apparently  occupies  a  poaitioii  where  he  ie  reeeooably  mppeiped  to 
know  the  condition  and  quality  of  the  goods  sold,  and  the  ▼sndee  ml^t  len- 
eonably  rely  upon  such  supposition^  the  rule  would  be  imreeeooabls^  and 
should  not  apply.  So  held  where  a  mannfactoier  of  mess  pork  sold  goods  in 
hia  line  of  business  as  such,  and  under  oirenmatanoes  where  the  rendee  was 
JusUned  in  behering  him  to  be  selling  goods  of  his  own  manufaotwe;  Chieago 
Pig.  d:  Prov.  Co.  ▼.  TUian,  87  El.  556.  Where  any  oommodity  has  been  sold, 
to  be  resold  as  an  eatable  or  drinkable,  the  seller  cannot  recoTer  if  it  is  utterly 
uneatable  or  undrinkable,  and  so  unsalable:  Harmon  ▼•  Bennett,  1  F.  ft  F.  400. 
b.  There  U  frnpUed  WarrcuUy  in  Sale  qf  ProMona  for  MaaCe  (kmnawfilkm. 
In  contracts  for  the  sale  of  provisions,  by  dealers  and  common  traders  in  pro- 
visions, there  is  an  implied  warranty  that  they  are  wholesome  where  such 
commodities  are  sold  for  immediate  consumption:  Ryder  v.  NeUge,  21  Minn. 
70;  /ones  ▼.  Murray  3  T.  R  Moo.  83;  Hoe  ▼.  Sanbam,  21  N.  Y.  661; 
Hoover  ▼.  Peiera,  18  Mich.  61;  Hoeee  ▼.  Mead,  I  Demo,  387;  &  C,  43  Asl 
Dec  676;  sffirmed  in  6  Denio^  617;  Wrighi  ▼.  Hart,  17  Wend.  267;  8.  C 
affirmed  in  18  Wend.  449;  Jonee  ▼.  Oeorge,  42  Am.  Rep.  689;  Huntpkrege  ▼. 
Conduie,  8  Blackf.  621.  Thus  where  it  was  proved  that  the  plaintiiF  boo^t 
of  the  defendant  a  heifer  for  beef,  telling  the  latter  that  he  was  going  to  kill 
it  the  next  day,  and  it  nowhere  appeared  that  the  plaintiff  was  a  butcher,  or 
was  buying  to  sell  again,  it  was  held  that  the  fair  inference  from  the  testi- 
mony was,  that  the  plaintiff  bought  the  heifer  for  immfidiate  oomsamptioQ. 
Furtiier,  that  if  one  seUs  an  animal  to  another,  knows  that  the  latter  bays  it 
for  immediate  oonsumption,  intending  to  slaughter  the  same  very  sooo,  and 
.  is  aware  or  has  reason  to  suspect  that  the  animal  is  in  a  diseased  aiid  unwhole- 
some condition,  the  disease  not  being  visible  externally,  he  is  bound  to  dis- 
doee  the  fact  to  the  purchaser:  DMne  t.  MdContddt,  60  Barb.  116.  So 
where  defendant  has  sold  the  carcass  of  a  hog  to  one  intending  to  use  it  as 
food,  or  to  sell  it  to  others  for  that  purpose,  there  is  an  implied  warranty 
that  the  hog  is  fit  to  be  used  for  food;  and  if  the  carcass  turns  out  to  be  that 
of  a  boar,  espedally  after  the  seller  has  denied  that  it  was  that  of  a  boar,  the 
vender  will  be  liable  for  the  damages  sustained.  Ihe  flesh  of  a  boar  is  unfit 
for  human  food,  and  is  used  only  for  grease  or  oil:  Bwnh  v.  Sfeneer,  16  Hun, 
604.  So  the  sale  of  a  quarter  of  beef  from  an  animal  slaughtered  for  fear  she 
woidd  die,  the  fact  being  concealed  that  the  animal  was  diseased,  is  equiva- 
lent to  the  suggestion  of  a  falsehood  that  she  was  sound:  Van  Brack&n,  12 
Johns.  468;  S.  0.,  7  Am.  Dec  339.  The  English  law  concerning  the  sale  of 
provisions  for  food  or  as  merchandise  is  collected  in  Bwmby  v.  BoUett,  16 
Mee.  &  W.  644;  &  0.,  11  Jur.  827;  17  L.  J.,  N.  8.,  Ezch.  190;  but  this  case 
will  be  subsequently  referred  to  under  the  heads  of  statutory  and  criminal 
liability:  See  n^fra.  The  case  of  Shnmerton  v.  Mathewe,  17  Hurlst  k  K.  686, 
&  a,  6  L.  T.,  N.  8.,  681,  81  L.  J.,  N.  S.,  Ezch.  139,  holds  that  there  is 
no  implied  warranty  that  an  article  exposed  for  sale  as  human  food  is  fit  for 
that  purpose,  but  this  case,  so  far  as  it  contradicts  the  general  and  well- 
sustained  rule  laid  down  above,  is  clearly  good  not  law.  The  principle  that 
in  a  sale  of  provisions  for  domestic  use  the  vendor  is  bound  to  know  that 
they  are  sound  and  wholesome,  at  hia  peril,  \n  not  only  salutary,  but  necessary 
to  the  preservation  of  health  and  life:  Hoo/ver  v.  Petere,  18  Mich.  66;  Moeee 
V.  Mead,  I  Denio^  388;  S.  C,  43  Am.  Dec  676;  Bwm^phreif  v.  C<mUne,  8 
Blackl  621;  Van  Bradlin  v.  Fonda,  12  Johns.  468;  8.  0.,  7  Am.  Dec  839. 
Even  in  England,  subsequent  to  the  decision  in  EmmerUm  v.  Mathewe,  enpra. 
It  has  been  decided  that  if  %  man  contracts  to  supply  victuals  to  a  ship's 
ho  impliedly  warrants  them  to  be  good  and  wholesome,  and  fit  for  the 
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■OBtenance  of  man:  Bigge-Y,  ParBnscm,  7  Hnrkt  &  N.  064;  S.  0.,  31  L.  J.» 
N.  a,  Ezch.  301;  S.  C,  eub  wm,  SmUhr.  Parkhuon,  7  L.  T.,  K.  &,  92.  Bat 
there  are  F"g1»»^  caaea  which  hold  that  where  the  porchaaer  eTaminea  and 
aelecta  the  proTiaiona  himaelf,  theyendor,  if  not  aprofeeaional  dealer  in  meata, 
yictnala,  and  provisional  ia  not  responsible  for  their  nnwholeeomeneaa,  if  ha 
aold  them  without  fraud,  and  in  ignorance  of  their  being  nnfit  to  eat:  Bwni3t§ 
Y.  BoOeU,  16  Mee.  k  W.  653;  S.  0.,  17  L.  J.,  N.  8.,  Ezch.  190.  The  offnr  of 
provisions  to  oansumera  ia  of  itaelf  a  warranty  ^bat  they  are  fit  for  oon* 
Bomption  aa  aach;  bat  if  the  seller  knows  they  are  unfit»  "it  is,"  saya  Mr. 
Gooley,  "agroea  fraud  to  offer  them,  for  porchaaers  are  not  expected  to  in- 
quire; indeed,  the  inquiry  of  a  respectable  dealer  whether  he  did  not  kninr 
tiiat  the  provisions  he  waa  offering  to  hia  consumers  were  poisonoaa  or  &3bat* 
wise  unfit  for  use  might  well  be  taken  to  be  an  insult.  Hie  sale  withont  dia- 
dosing  the  facts  ia  of  itaelf  a  fraud,  becanae  the  offer  ia  of  itaelf  a 
tation  of  suitableneea  for  use: "  Cooley  on  Torts,  480.  And  these  oondi 
are  well  sustained  by  the  caaea  cited  under  the  general  rule  above. 

c.  Dodrine»  m  Salt  </  Food  for  Domaiie  ^nlmalt.— The  dootrinea  of 
fraud,  implied  warranty,  and  deoeit  have  recently  and  with  entire  justiot 
been  applied  to  the  sale  of  food  for  domestic  animala.  The  oaae  waa  ooe  of 
the  aale  of  hay  upon  which  a  poisonous  fluid  had  been  accidentally  apillad. 
The  hay  was  fed  to  a  cow  which  waa  poisoned  from  eating  it.  "It  ia  par* 
fectly  well  aettled,"  saya  Ames,  J.,  "that  there  ia  an  implied  wanaafy  in 
regard  to  manufactured  artidee  purchaaed  for  a  particular  purpoae^  whidi  !■ 
made  known  at  the  time  of  the  aale  to  the  vendor,  that  they  are  reaaonably 
fit  for  the  use  for  which  they  are  purchaaed.  It  may,  perhapa,  be  more  aoou* 
rate  to  say  that,  independently  of  any  ezpreaa  and  formal  stipulation^  the 
relation  of  the  buyer  to  the  aeller  may  be  of  such  a  character  aa  to  inqpoae  a 
duty  upon  the  seller  differing  very  littie  from  a  warranty.  The  drcumataaoei 
attending  the  sale  may  be  equivalent  to  a  distinct  affinnation  on  his  part  of 
the  quality  of  the  thing  add.  A  grocer,  for  instance,  who  adla  at  retail^  majy 
be  presumed  to  have  some  general  notion  of  the  uses  which  hia  costomera  will 
probably  make  of  the  articles  which  they  buy  of  him.  If  they  purchase 
flour,  or  sugar,  or  other  articles  of  daily  domestic  use  for  their  families  or 
grain  or  meal  for  their  cattie,  the  act  of  selling  to  them  under  such  circom* 
stancea  ia  equivalent  to  an  affirmation  that  the  things  are  at  least  wholaaomd 
and  reaaonably  fit  for  use;  and  proof  that  he  knew,  at  the  tima  of  the  aak^ 
that  they  were  not  whdleaome  and  reaaonably  fit  for  uae^  would  be  enou^  to 
sustain  an  action  against  him  for  deceit,  if  he  had  not  disdoaed  the  true  atato 
of  the  facta.  The  buyer  haa  a  right  to  auppcee  that  the  tiling  which  he  boyi 
under  such  circumstancea  is  what  it  i^peara  to  be^  and  such  purohaaea  an 
usually  made  with  a  reliance  upon  the  auppoaed  akUl  or  actual  knowledge  of 
the  vendor.  In  the  case  at  bar,  the  plaintiff  bought  the  hay  in  amall  quanti* 
tiea,  and  the  defendant  must  be  considered  aa  knowings  generally,  the  kind 
of  use  to  which  it  waa  to  be  applied.  The  act  of  aale^  under  audi  eircum- 
atances,  waa  equivalent  to  an  express  assurance  that  the  hay  waa  auitabla  for 
such  use.  If  he  knew  that  the  hay  had  a  defect  about  it»  or  had  met  with 
an  acddent  that  rendered  it  not  only  unsuitable  for  that  use,  but  dangerooa 
or  poisonous,  it  would  plainly  be  a  violation  of  good  faith  and  an  illegal  act 
to  aell  it  to  the  plaintiff  without  disclosing  ita  condition.  Silence  in  sooh  a 
case  would  be  deceit:"  Frenchv.  Vminff,  102  Mass.  132;  8.  C,  3  Am.  Rep. 
440.  Thia  aeema  to  be  the  aound  doctrine,  although  there  is  oontrary  author^ 
ity;  and  it  has  been  held  that,  while  an  implied  warranty  exiata  when  food  ia 
purchased  for  human  consumption,  the  warranty  ia  confined  to  such  pur^ 
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chases  alone,  and  does  not  exist  where  it  u  bought  and  naed  for  th3  feeding 
of  aiiimaU  alone.  Thna  bran  was  bought  from  a  mill  as  food  for  cows.  By 
accident,  two  copper  clasps,  used  aboot  the  mill,  fell  into  the  bran.  These 
were  swallowed  by  one  of  the  buyer's  cows,  and  caused  her  death.  The  pres- 
ence of  the  clasps  in  the  bran  was  not  known  to  the  miller,  however;  and  it 
was  held  that  there  was  no  warranty  on  which  the  miller  was  liable:  Luken§ 
r.  Frdund,  27  Kan.  664;  S.  C,  41  Am.  Rep.  429.  So  in  Jaehon  ▼.  Harrimm, 
2  F.  &  F.  782,  seed-crushers,  who  sold  their  refuse  oil-cake  to  graziers,  with- 
out describing  it,  or  selling  it  as  fit  for  the  food  of  cattle,  nor  even  knowing 
that  it  was  bought  as  such,  were  held  not  liable  on  an  implied  warranty  that 
it  was  BO.  The  cake  in  this  case  caused  the  death  of  animals  fed  with  it. 
The  decision,  however,  might  have  been  different  if  the  vendor  had  been  a 
eonunon  or  professed  dealer  in  manufacturing  and  selling  food  for  cattle. 
Here  the  defendant  was  not,  but  sold  the  cake  just  as  it  was,  and  it  was  said 
that  it  devolved  upon  the  plaintiff  to  see  whetiier  it  was  fit  for  feeding  his 
cattle  or  not.  Thus  far,  it  seems  to  be  plain  that  on  a  sale  of  provisions  to 
the  consumer  there  is  an  implied  warranty  that  they  are  sound  and  whole- 
lome;  that  there  is  no  implied  warranty  of  the  soundness  of  provisions  sold 
unless  bought  for  domestic  use;  and  that  the  existence  of  an  implied  warranty 
in  a  sale  of  food  for  animals  is  doubtfuL 

d.  No  Warranty  toiU  be  Implied  unlesi  SeUer  qf  Food  i$  Common  Dealer;  or 
imiua  He  Expoeee  Provimons  for  Sale  at  FU  for  Domestic  Use,  This  seems 
to  be  the  inevitable  conclusion  from  the  case  last  cited,  and  is  doubtless  the 
IkigUsh  law  upon  the  point.  There  are  at  least  cases  to  support  such  a  doo- 
trine,  and  such  a  rule  is  clearly  another  exception  to  the  unqualified  doctrine 
of  Blaekstone  laid  down  above,  viz.,  that  in  contracts  for  provisions  it  is 
always  implied  that  they  are  wholesome.  So  where  a  person  sclU  provis- 
ions, who  is  not  a  professed  buyer  and  seller  of  such  commodities,  he  is  not 
liable  unless  there  is  evidence  of  a  warranty  or  of  fraud.  Neither  is  he  liable 
though  the  provisions  were  purchased  for  -domestic  use,  unless  they  were 
exposed  to  sale  for  that  purpose.  The  frequently  cited  and  leading  English 
case  oonoeming  the  pig  is  authority  for  this.  In  that  case  A,  a  farmer, 
bought,  in  the  public  market  of  a  country  town,  from  B,  a  butcher  keeping 
a  stall  there,  tlie  carcass  of  a  dead  pig,  for  consumption,  and  left  it  hanging 
up^  intending  to  return  after  completing  other  business  and  take  it  away. 
In  his  absence,  G,  a  farmer,  seeing  it,  and  wishing  to  buy,  was  referred  to 
A,  as  the  owner,  and  subsequently,  on  the  same  day,  bought  it  of  A,  the 
original  buyer,  without  any  warranty.  It  did  not  appear  that  any  secret 
defect  in  it  was  known  to  any  of  the  parties.  It  turned  out  to  be  unsound 
and  unfit  for  human  consumption.  It  was  held  that  no  warranty  of  sound- 
ness was  implied  by  law  between  the  farmers  A  and  C:  Bumby  v.  BoUeU, 
16  Mee.  &  W.  644;  S.  C,  11  Jur.  827;  17  L.  J.,  N.  S.,  Exch.  190.  So  a 
public  salesman  of  meat  who  sold  a  carcass  of  beef  to  a  retail  butcher,  ou 
commission,  and  which  had  been  consigned  to  the  salesman  by  his  employers, 
was  held  not  liable  upon  an  implied  warranty,  where  he  had  no  means  of 
knowing,  or  reason  to  suspect*  that  the  beef  was  unwholesome  and  unfit  for 
human  food,  though  it  was  discovered  to  be  so  after  it  was  cooked:  Bhnmer* 
ion  V.  Mathews,  7  Hurhit.  &  N.  686;  S.  C,  5  L.  T.,  N.  S.,  681;  31  L.  J., 
K.  8.,  Exch.  139;  1  Am.  Law  Reg.,  N.  S.,  231.  In  this  country  the  sams 
principle  has  been  applied  in  sales  between  farmers,  commission  merchants^ 
site.,  and  retail  dealers  in  meats:  Howard  v.  Emerson,  110  Mass.  320;  S.  0.^ 
14  Am.  Rep.  606;  Ooldrieh  v.  Jifan,  3  E.  D.  Smith,  324;  Rmtehkr  v.  Jeiiffe,  • 
IMy,  469.    A  broader  doctrine  is  found  in  one  case,  and  a  wanunty  is  said 
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to  Ariae,  whether  the  vendor  is  a  dealer  or  not*  if  lie  knows  that  the  food  u 
purchased  for  immediate  oonaumption:  Hoowr  ▼.  Peten,  18  Mich.  51. 

e.  Knowledge  qf  Purpose /or  WhkhFoodie  Bouffh;t--^Kiiowiedge  qf  l/moMe-' 
eomeneee, — In  sales  of  proyisions  for  direct  eonsnmption  as  human  food,  the 
law,  as  seen  above,  presumes  that  the  seller  knows  that  the  purchaser  intends 
to  use  them  as  such,  and  raises  a  warranty  of  aonndnees.  This  rule  is  said 
to  be  applicable  not  only  in  a  case  where  the  seller  knows  that  the  purchaser 
intends  to  use  the  provisions  for  food,  but  also  where  he  knows  that  the  pur- 
chaser intends  to  sell  them  to  others  to  be  used  as  food:  Bureh  v.  Spencer^  19 
Hun,  604.  The  latter  proposition,  however,  is  denied  in  Howard  v.  Bmertom^ 
110  Mass.  320,  S.  C,  14  Am.  Rep.  608,  holding  that  in  the  sale  of  a  oow  by 
a  farmer  to  retail  butchers  the  law  raises  no  implied  warranty  that  she  is  fli 
for  food,  although  he  knows  that  they  buy  her  for  the  purpose  of  cutting  her 
up  into  beef  for  immediate  domestic  use.  As  to  the  effsct  of  a  aalesmaa's 
knowledge  that  provisions  are  unwholesome  and  nnsoond  at  the  time  hiS 
offers  them  for  sale,  the  English  law  appears  to  be  that  vietoalera^  brew«% 
and  other  common  dealers  in  victuals,  who  in  the  course  of  trade  sell  provis- 
ions unfit  for  the  food  of  man,  are  liable  civilly  to  the  vendee  without  say 
fraud  on  their  part,  or  warranty  of  the  soundness  of  the  thing  sold:  BwnnbifY. 
BoUett,  16  Mee.  ft  W.  663;  S.  C,  11  Jur.  827;  17  L.  J.,  N.  8.,  Ezoh.  I90» 
but  a  private  person  not  following  any  of  these  trades,  who  sells  an  unwhole- 
some article  for  food,  is  not  liable  except  in  oases  of  frand  or  where  he  knows 
the  food  to  be  unsound.  Such  persons  are  liable  only  for  defects  of  whieh 
they  had,  or  might  have  had,  knowledge:  Jadenn  v.  Harriaont  2  F.  ft  F.  782| 
Mhnmerton  v.  Mathews,  7  Hurlst  ft  N.  692;  a  C,  6  L.  T.,  N.  S.,  681;  31 
L.  J.,  N.  S.,  Exch.  139;  1  Am.  Law  Reg.,  K.  &»  231.  So  here  in  the  sale  of 
provisions  for  domestic  use,  the  vendor,  at  his  peril,  is  bound  to  know  thai 
they  are  sound  and  wholesome;  if  they  are  not  so,  he  is  liable  to  an  aotioa  on 
the  case,  at  the  suit  of  the  vendee:  Van  BraekUn  v.  Fonda,  12  Johns.  468| 
8.  C,  7  Am.  Deo.  339;  JHvine  v.  McCormkk,  60  Barb.  116;  Bureh  v.  Bpmeer, 
16  Hun,  604.  So  where  a  private  person,  not  following  the  trade  of  a  com- 
mon dealer  in  provisions,  sells  meat  to  a  retail  dealer  to  be  sold  again*  he  is 
not  liable  to  the  buyer  for  damages  arising  from  latent  defects  in  the  must, 
where  the  buyer  and  seller  have  equal  knowledge  and  means  of  knowisdgs  of 
the  condition  of  the  meat,  which  appears  to  both  to  be  soond,  and  the  Imjm 
makes  all  the  examination  he  deems  necessary  before  pnrohasiag:  Bkuekkt' 
V.  JeUffe,  9  Daly,  469. 

f.  Action  for  Damages, — ^Every  dealer  in  pcovisiaiis  offored  for  sale  as  food 
for  man,  who  knowingly  sells  corrupt  and  unwholesome  food,  whereby  the 
plaintiff  is  injured,  is  liable  to  an  action  on  the  case  for  damages  cansed  \xf 
the  deceit:  Van  Braeklm  v.  Fonda,  12  Johns.  468;  &  C,  7  Am.  Dea  339; 
Emerson  v.  Bngharn,  10  liass.  201;  S.  C,  6  Am.  Deo.  109;  Bur^  v.  Spencer, 
16  Hun,  604;  French  v.  Vimng,  102  Mass.  182;  Mattoon  v.  Bke,  Id.  236; 
Andrew  v.  Boughey,  1  Dyer,  76  a,  note;  Hoover  v.  Peters,  18  Mich.  61: 
Divine  v.  if c(7ormtc£^  60  Barb.  116;  and  such  persons  are  liaUe  for  selling 
unwholesome  provisions  whether  they  do  so  knowingly  or  not.  See  oases  jnsi 
cited,  and  Bumby  v.  BoUett,  16  Mee.  ft  W.  644;  8.  C,  11  Jur.  827;  17  L.  J., 
N.  8. ,  Exch.  190.  But  a  private  person  not  following  any  of  these  trades,  who 
sells  an  unwholesome  article  as  merchandise  or  to  be  resold,  cannot  be  mads 
responsible  in  damages,  unless  it  is  shown  that  he  sold  the  provisions  as  sound 
and  good  food,  knowing  them  at  the  time  to  be  unsound  and  unfit  for  food,  or 
that  he  was  cogniant  of  latent  defects  which  it  was  his  duty  to  expose:  Jhs- 
msr«m  V.  IToAeisi^  7  Hnrist  ft  N.  602;  a  O.,  6  L.  T.,  N.  &,  681|  SI  L.  J..  V. 
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&,  Exch.  139;  1  Am.  Law  Reg.,  N.  S.,  231;  Wrigki  ▼.  Hart,  18  Wend.  449; 
Deam  v.  Mason,  4  Conn.  428;  S.  O.,  10  Am.  Bee.  162;  Ifmermm  v.  Briffham, 
10  Maas.  196;  S.  C,  6  Am.  Dee.  109.  Neither  ia  he,  without  theee  eircitm- 
•tances,  liable  to  vi  action  for  money  had  and  received:  Mnuntrtom  ▼. 
UalkaoB,  wpra.  It  is  tma  that  a  pnrchaaer  of  proTiaiona  cannot  have  a 
remedy  equivalent  to  that  npon  an  expreea  warranty,  nnleaa  there  haa  been 
tome  artifice.  And  more  especially  the  action  for  deceit  liea  only  where  thert 
haa  been  an  aflSrmatinn  willfully  false,  or  aome  artifice  ia  proved  or  taken  to 
be  prorsd,  either  directly  or  by  preaomption,  from  the  drcnmstancea  and 
nature  of  the  contract^  and  the  situation  of  the  parties:  Ememm  v.  Brigham, 
10  Maaa.  196;  S.  C,  6  Am.  Dec.  109.  But  the  important  distinction  ia  here 
made  that  artifice  is  sufficiently  proved  where  a  common  dealer  in  articles  of 
food  sells  provisions  as  fresh  to  hia  customers,  which  are,  in  fact,  stale  and 
defective^  or  nnwholeaome  from  the  state  of  the  thing  from  which  they  are 
made  or  mann  factored.  The  offer  to  sell  ia  a  representation  of  soundneas, 
unless  the  contrary  be  expressed;  and  knowledge  ia  presumed  from  the 
seller's  being  engaged  in  the  trade:  Emermm  v.  Brigham,  wpra.  In  accord- 
anoe  with  this  view,  it  is  held  by  an  ancient  authority  that  if  I  have  an  arti- 
cle which  is  defective,  whether  victuals  or  anything  else,  and  knowing  it  to 
he  defective  I  sell  it  as  sound,  and  so  represent  or  affirm,  an  action  for  deceit 
will  lie.  But  although  the  thing  be  defective,  if  the  defect  ia  unknown, 
though  I  represent  or  affirm  it  to  be  sound,  no  action  Ilea  unless  there  be  a 
warranty:  Andrew  v.  Boughey,  Dyer,  75  a,  note.  But  we  have  seen  that  the 
law  raiaes  an  implied  warranty  that  provisiona  sold  for  immediate  consump- 
tion are  sound,  though  not  when  they  are  sold  merely  as  merchandise.  In 
the  former  case  the  knowledge  of  the  seller  may  be  proved  by  the  droum- 
stancea  of  the  case,  and  being  a  question  of  fact  for  the  jury,  will  be  conda- 
sively  established  by  a  verdict  against  him:  Van  BraeUin  v.  Fonda,  12 
Johna.  468;  8.  C,  7  Am.  Dec.  339.  In  an  action  on  the  caae  for  knowingly 
selling  to  the  plaintiff  unwholesome  meat  as  and  for  good  and  wholesome 
meat,  the  dedaration  need  not  allege  that  the  plaintiff  had  paid  for  the  meat, 
nor  need  it  aUege  any  special  damage:  PeMam  v.  Hohnan,  11  Pick.  484. 
An  action  of  contract  for  the  price  of  a  Log  was  sustained  in  the  following 
caae:  A  batcher  gave  notice  to  a  marketman  "  that  the  weather  was  bad  for 
killing,  and  that  he  would  kill  no  hOgs  in  that  weather  unless  ordered;  but  if 
ordered,  would  kill  and  send  one  to  the  market  the  next  morning."  After 
such  notice  the  marketman  ordered  him  to  kill  a  good  hog  that  night  and 
deliver  it  the  next  morning.  It  was  held  that  if  the  butcher  executed  the  or- 
der with  due  care  he  could  recover  the  value  of  the  pork  as  if  it  were  sound, 
althoagh  it  had  spoiled  during  the  night  by  reason  of  the  weather:  MaUoon 
V.  Rmcb,  102  Mass.  236. 

g.  CtoU  LiaJbiUty  pf  Thote  to  Whom  StaMe  ilppfies.— Where  there  is  a 
atatutory  liability  imposed  upon  the  vendors  of  unwholesome  provisions,  the 
liability  of  such  persons  seems  to  rest  upon  the  statutory  responsibility,  and 
not  npon  an  implied  warranty:  Ooad  v.  Johnson,  6  Heisk.  346.  Ancient 
statutes  in  England  have  imposed  upon  "victualers,  butchers,  and  other 
oonunon  dealers  in  victuals,'*  both  a  civil  and  criminal  liability,  for  selling 
unwholesome  food.  These  statutes  and  all  the  old  authoritiea  are  collected 
in  Bumby  v.  BoOett,  16  Mee.  &  W.  644;  S.  C,  11  Jur.  827;  1)  L.  J.,  N.  S., 
Bxch.  190.  It  dearly  results  from  this  case,  and  the  authorities  therein 
dted,  that  the  reeponaibility  of  a  victualer,  vintner,  brewer,  butcher,  or  cook 
for  selling  unwholesome  food  does  not  arise  out  of  any  contract  or  implied 
wamnty,  bat  Is  a  responsibility  imposed  by  statute,  that  they  shall  make 
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good  any  damage  cxnsed  by  their  sale  of  unwiioleaome  food.  In  that  case  it 
was  laid  that  the  cases  in  the  year-bnoks' turned  on  the  adenler  of  the  seller, 
or  on  the  peculiar  duty  of  a  tavemer.  Such  persons,  therefore,  are  liable 
under  the  statute  for  selling  unwholesome  provisions  without  any  fraud  on 
their  part,  or  warranty  of  the  soundness  of  the  thing  sold;  and  Emmeriom 
y.  Mathem,  7  Hurlst.  fr  N.  585;  S.  C,  6  L.  T.,  N.  S.,  681;  31  L.  J.,  N.  S., 
Exch.  139;  I  Am.  Law  Reg.  231,  in  holding  that  a  private  person,  not  follow- 
ing the  trade  of  a  common  vendor  of  food,  is  not  liable  for  a  sale  of  unwhols- 
Bome  food,  made  witnoui;  express  warranty  and  without  fraud,  and  under 
clrcui^stances  from  which  the  law  will  not  imply  a  warranty,  would  seem  not 
to  contradict  the  earlier  authorities,  as  explained  in  Bvrnby  v.  BoUett,  supnu 
Mhimerion  v.  Matkeioa,  siipra,  decided  that  a  salesman  who  sold,  in  a  publio 
market,  meat  which  was  afterwards  found  to  be  unfit  for  human  food,  bat 
which  he  had  no  means  of  knowing  or  reason  to  suspect  was  other  than  good 
and  wholesome  meat,  was  not  liable  to  an  action  upon  an  implied  warrant 
or  for  money  had  and  received.  It  will  be  observed  that  this  transactioii 
between  a  salesman  and  a  retail  butcher  takes  the  case  out  of  the  rule  which 
applies  to  sales  for  immediate  consumption.  The  correctness  of  the  decision  in 
MhnTnerton  v.  Mathews,  mtpra,  has  since  been  confirmed  by  the  oonmaon  pleas 
division  in  the  late  case  of  Smith  v.  Baher,  40  L.  T.,  N.  S.,  261.  Under  the 
English  law,  then,  common  victnalers  alone  were  liable,  as  upon  an  implied 
warranty  in  this  country,  but  instead  of  being  made  liable  upon  an  implied 
warranty,  the  responsibility  was  put  upon  the  ground  that  they  were  made 
liable  to  punishment  for  selling  corrupt  victuals.  All  the  old  statutes  referred 
to  in  Bumby  v.  BoUett,  suprci,  and  many  others  of  a  similar  kind,  were,  how* 
ever,  swept  away  by  the  repealing  act  7  &  8  Vict.,  c  24.  Since  then  acta  for 
preventing  the  adulteration  of  articles  of  food  or  drink  have  been  passed:  See 
23  &  24  Vict.,  0.  84.  And  an  implied  warranty  has  been  imposed  on  the 
vendor  iu  certain  sales  by  the  merchandise  marks  act,  1862,  25  &  26  Vict.,  c. 
88,  sees.  ID,  20.  A  statutory  responsibility  has  also  been  imposed  upon  sellers 
of  food  by  the  38  &  39  Vict.,  c.  63,  sale  of  food  and  drugs  act,  1875*.  The 
sixth  section  of  this  act  inflicts  a  penalty  upon  any  person  who  sells,  to  the 
prejudice  of  the  purchaser,  any  article  of  food  or  any  drug  which  is  not  of  the 
nature,  substance,  or  quality  of  the  article  demanded  by  such  purchaser;  and 
the  twenty-seventh  section  makes  it  a  nusdemeanor  to  give  false  warranties 
in  writing  or  to  supply  false  labels  on  the  sale  of  food  or  drugs.  The  follow- 
ing are  some  or  the  decisions  under  this  act:  Sandys  v.  Smali,  3  Q.  B.  D.  449^ 
ffoyU  V.  IlUckman,  4  Id.  233;  WM  v.  Knight,  26  W.  R.  14;  Bamea  v.  Chipp, 
3  Exch.  D.  176;  Book  v.  Hopley,  Id.  209;  Frands  v.  Maas,  3  Q.  R  D.  341. 
This  was  amended  by  the  42  ft  43  Vict.,  c.  30;  and  for  decisions  in  which  the 
principal  act  and  the  amendment  thereto  were  both  involved,  see  Bouch  v. 
HaU,  6  Q.  R  D.  17;  Horder  v.  ScoU,  42  L.  T.,  N.  S.,  660.  For  decisiooa 
under  35  &  36  Vict,  adulteration  of  food,  etc.,  see  L.  R.  9  C.  P.  499;  BoberU 
V.  Bgertm,  L.  R.  9  Q.  R  494;  Fitaapatrkk  v.  KeU/y,  8  Id.  337.  For  decision 
under  nuisances  removal  act,  26  &  27  Vict.,  c.  117,  for  removing  carcasses 
deposited  in  any  place  for  the  purpose  of  being  prepared  for  sale  as  food  for 
man.  see  Young  v.  OraUridge,  L.  R.  4  Q.  R  166.  For  case  regarding  the 
sale  in  market  of  an  affected  animal  under  the  contagious  diaonsnn  (animals) 
act,  32  &  33  Vict.,  c.  70,  see  Ward  v.  llobbe,  3  Q.  R  150— same  case  eited 
rJpixL, 

2.  Cbimikal  Liabilitt. — a.  At  Common  Loud, — Selling  nnwholesonie  pro- 
Tisioiis  is  an  offense  indictable  at  common  law:  State  ▼.  SmUht  14  Am.  Deo. 
184.    And  an  offense  strongly  analogona  to  this,  vis.*  tftuowisg  a  carossi  inis 
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ft  well,  thoreby  oocmptmg  the  water,  is  also  an  indictable  offense  at  comimm 
law:  State  V.  J?tidb»an»  29  Id.  646.  The  oomnum-law  cases  respecting  ths 
liability  of  one  for  selling  nnwholesome  food  are  ooUeoted  in  these  two  cases 
and  their  sabstanoe  shown.  To  illnstrate  further,  howerer :  A  contractor  was 
indicted  for  selling  bad  bread  to  prisoners  of  war,  and  the  court  held  that  the 
giving  of  any  person  nnwholsome  victoals  not  fit  for  man  to  eat,  hieri  eewM, 
or  from  malice  or  deceit,  is  an  indictable  ofliense:  Treem^a  Catep  2  East  P.  O. 
821.  So,  where  Inmps  of  cmde  alum  were  mixed  with  biead  sent  to  aoliari^ 
school,  although  the  baker  gave  directions  for  mixing  it  up  in  a  mannarwhidk 
would  have  rendered  it  harmless:  Kmg  v.  Dkoon,  3  liau.  dt  8eL  11;  8.  d*  4 
Gamp.  12.  The  sale  of  bad  food  is  not  only  an  oflhnse  at  oomman  law,  bat 
knowingly  carrying  to  market  meat  unfit  for  human  food  is  likewise  an  offsllss: 
ReghuL  v.  Janria,  3  F.  ft  F.  108;  not^  however,  if  the  caifior  does  not  know 
and  intend  tiiat  it  is  to  be  sold  as  human  food,  or  if  meat  is  meant  for  feeding 
animals:  Jiegina  v.  Crawieif,  Id.  109.  A  meat  salesman  can  be  indicted  and 
convietedy  at  common  law,  for  knowingly  exposing  meat  for  sale,  in  a  publio 
market^  as  fit  for  human  food,  which  in  foot  is  not  so:  Segina  ▼•  SteocMomf  Id 
106;  but  a  salesman  is  not  liable,  even  ehOiter,  either  at  oomman  li«r,  or 
under  the  ancient  statutss,  or  under  the  Newgate  meat-market  aot|  for  ssOiog 
bad  meat  which  he  does  not  kill  himself,  and  which  he  does  not  know  to  be 
unfit  for  human  food:  EhnmerUm  v.  Maihmo§,  7  Hnrlst  ft  K.  585;  &  C,  5 1* 
T.,  K.  8.,  681;  31  L.  J.,  K.  8.,  Exch.  139;  I  Am.  Law  Bog.  231;  and  see 
SmUh  V.  Baker,  40  L.  T.,  N.  &,  261.  It  seems  that  the  market  act  only 
gives  powers  of  seizure^  end  does  not  otherwise  sffeot  the  law  as  to  the  seif- 
enter.'  Id. 

h,  CnUed  States  Xaw.^It  has  been  held  in  the  United  States  that  tc^sup- 
port  sn  indictment  for  knowiogly  seUing  unwholeeome  provisions,  the  pro* 
visions  sold  must  be  in  such  a  state  as^  if  eaten,  would,  by  their  noxious^ 
unwholesome,  and  deleterious  qualities,  have  afibcted  the  health  of  those  who 
were  to  have  consumed  them:  State  v.  Norton,  2  Ired.  40.  There  is  no  doubt 
that  the  offense  is  complete  if  unwholesome  meat  is  knowingly  sold  as  and 
for  human  food,  the  seller  weU  knowiog  the  same  to  be  diseased,  unwhole* 
some,  and  unfit  to  be  eaten:  See  principal  case;  People  v.  Parker,  38  N.  T. 
88;  Goodrich  v.  People,  19  Id.  574;  a  O.,  3  Park.  Cr.  622;  but  in  the  case 
last  cited,  it  was  held  that  the  offense  was  made  out  by  proof  of  the  sale  of  the 
flesh  of  an  animsl  which  the  seller  knew  to  have  a  disease,  the  ivatnre  and 
tendency  of  which  were  to  taint  and  affect  the  flesh  of  the  animal  in  any  de- 
gree^ although  the  taint  was  imperceptible  to  the  senses,  and  the  eating  oi 
the  flesh  produced  no  i^parent  injury.  Evidence  in  such  a  case  on  the  ques- 
tion as  to  what  defendant  knew  or  believed  about  the  meat  is  proper,  and 
physicians  may  properly  be  examined  as  to  the  effect  of  eating  it  In  this 
case  the  cow  sold  had  a  running  abscess  in  the  head.  An  indictment  for 
selling  bread  mixed  with  alum  is  sufficiently  certain  without  showing  what 
the  noodons  materials  were,  or  that  the  selkv  intended  to  injure  the  buyer's 
health:  Gng  v.  Dixon,  3  Man.  ft  SeL  11.  Selling  and  furnishing  unwhole- 
some and  poisonous  water  to  an  entire  conmiumty  is  a  nuisance,  for  which 
sn  indictment  will  lie;  but  if  the  indictment  does  not  allege  that  the  defend- 
ant his  agents  or  servants,  poisoned  the  water,  or  imparted  to  it  its  unwhole* 
some  quality,  it  must  aver  his  knowledge  of  its  unwholesome  or  poisonous 
quality;  and  to  sustain  such  an  indictment,  the  prosecution  may  addnce  evi- 
dence showing  the  deleterious  effects  of  the  water  on  particular  persons, 
members  of  the  community,  not  naaked  in  the  indictment:  Stein  v.  Stale,  37 
Ala.  123L    If  unwholesome  meat  is  sold  generally,  as  merchandise,  without 
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any  knowledge  on  the  pert  of  the  seller  that  it  is  to  be  need  for  hninaa  food» 
the  ofifonse  is  not  indiotable»  because  it  mi^t  be  applied  in  moh  oMe  to  the 
purpose,  for  instanoe,  of  manore,  or  as  food  for  wild  beasts  in  a  menagerie: 
Peiyple  v.  Parker,  38  K.  Y.  88.  The  law  will  imply  a  warranty  when  provis- 
ions are  sold  for  domestic  nse  and  immediate  oonsunptiony  yet  when  the 
party  comes  to  deoiare  upon  such  a  oontnust,  he  most  aver  a  warranty  as  in 
other  actions,  or  set  out  all  the  facts  from  wliioh  the  law  will  raise  snch  a 
contract  by  implication:  MUler  ▼.  Scherdetf  2  Id.  287. 

c  Crimmal  S^aiMtofy  IMUUif, — ^In  Bn^and,  victaalers,  brewers*  and  other 
common  dealers  in  victnals,  who,  in  the  coarse  of  their  trade,  sell  provisions 
nnfit  for  the  food  of  man,  are  criminally  liable  under  the  statnte  of  51  Hen. 
DX,  Pillory  and  Tambrel,  and  the  statute  of  Edw.  L,  De  Pigtoribm  tt  Brtf 
akUoribuB  et  aiUa  VUeiiariiB,  if  they  do  so  knowingly,  and  probably  if  they 
even  do  not;  but  a  private  person  not  following  any  of  these  trades,  who 
sells  an  nnwholesome  article  of  food  not  knowing  it  to  be  snch,  is  not  so 
responsible:  Bumbyv,  BdUU,  16  Mee.  ft  W.  644;  a  C,  11  Jur.  827;  17  L. 
J.,  N.  S.,  Exch.  190;  SfmmerUm  v.  Maihews,  7  Hurlst.  ft  N.  692;  S.  O.,  :5 
L.  T.,  N.  a,  681;  31  L.  J.,  N.  S.,  Ezch.  139;  1  Am.  Law  Reg.,  K.  8.,  23i; 
StnUh  V.  Baker^  40  L.  T.,  N.  &,  261;  Begifia  ▼.  Stevenmm,  3  F.  ft  F.  106, 
note.  Among  the  American  statutes  on  this  subject  may  be  mentioned  that 
of  Massachusetts:  R.  S.,  c.  131,  sec  1.  This  statnte  made  punishable  one 
who  should  **  knowingly  sell  any  kind  of  diseased,  corrupted,  or  unwhole- 
some provisions,  whether  for  meat  or  drink,  without  making  the  same  fully 
known  to  the  buyer."  And  under  this  statute  it  was  adjudged  inadeqnate 
to  charge,  completely  within  the  statutory  terms,  that  at  a  time  and  place 
the  defendant  "  did  knowingly  sell  unto  one  Jeremiah  Barker  a  certain  piece 
of  diseased,  corrupted,  and  unwholesome  provision,  to  wit»  one  hind  leg 
of  veal;  the  said  defendant  not  then  and  there  making  known  fully  to  said 
Barker  that  the  same  was  diseased,  corrupted,  and  unwholesome."  The 
defect  was  that  by  the  interpretation  of  the  statute,  the  knowledge  of  the 
defendant  must,  to  render  him 'guilty,  extend,  not  only  to  the  act  of  sellings 
but  also  to  the  diseased  or  otherwise  unwholesome  condition  of  the  thing  sold. 
By  the  interpretation  of  tlie  indictment,  the  allegation  of  knowledge  went 
no  further  than  to  the  act  of  selling;  while  it  should  have  been  added  that 
the  defendant  know  the  veal  to  be  diseased,  corrupted,  and  unwholesome: 
ConmumweaUh  v.  Doynton,  12  Cusb.  499.  But  in  an  indictment  under  the 
Massachusetts  statutes  of  1866,  c.  253,  sec.  1,  for  killing,  for  the  puipoee  of 
sale,  a  calf  less  than  four  weeks  old,  such  an  act  being  under  the  statute 
punishable  by  imprisonment,  it  was  held  not  necessary  to  allege,  nor,  in  sup- 
port of  the  charge,  to  prove,  that  the  defendant  knew  that  the  calf  was  less 
than  four  weeks  old;  nor  that  he  intended  to  seU  the  veal  in  the  common- 
wealth, or  to  an  inhabitant  thereof;  nor  what  use  the  purchaser  intended  to 
make  of  the  veal:  Commonwealth  v.  Raynvond,  97  Mass.  567.  For  forms  and 
directions  in  drawing  indictments  for  selling  noxious  and  adulterated  food, 
and  like  offenses,  see  Bishop's  Directions  and  Forms,  sees.  761-772.  In  the 
sale  of  unwholesome  food,  the  common-law  offense  consists  in  the  unwhole- 
someness,  but  statutes  in  some  of  the  states  have  made  it  punishable  to  sell 
any  sort  of  adulterated  milk:  Bainbridije  v.  State,  30  Ohio  St  264;  PhOUpi 
V.  Meade,  75  HI.  334;  Commonwealth  v.  FUinneUy,  15  Gray,  195;  Conan/m' 
wealth  V.  Smith,  103  Mass.  444.  These  statutes  are  within  the  legislative 
power:  Commonwealth  v.  Waite,  1 1  Allen,  264;  and  the  same  purpose  may  be 
accomplished  by  nmnicipal  by-laws:  CUy  qf  Clikago  v.  Bartee,  100  lU.  57; 
PeopU  V.  MuUuMand,  82  N.  Y.  324;  S.  C.  37  Am.  Rep.  568.    The  terms  of 
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Uieae  stfttates  diffar,  but  in  the  abaenoe  of  special  wogdn  in  the  itfttate,  it  ia 
fgakMj  the  better  opinion  that  it  is  not  an  affirmatiYe  element  in  the  offense 
that  the  seller  knew  of  the  adulteration,  and  it  need  not  be  alleged  or  proved 
against  him:  Siaie  ▼.  Smithy  10  R  L  258;  CommoHweaUh  y.  Farrm,  9  Allen, 
489;  Commomwealih  ▼.  Nkkota^  10  Id.  199;  ComnummeaMh  ▼.  BtmA,  103  Mass. 
444;  bat  see  Care  ▼.  Jama,  L.  R.  7  Q.  B.  135,  138.  Some  of  the  statutes^ 
however,  require  anch  knowledge,  and  the  indictment  under  them  must  aver 
and  the  evidence  prove  it:  CommomoeaUh  v.  FUmmUjf^  15  Gray,  105;  Phillip§ 
V.  Meade^  75  IlL  334;  Bainbridge  v.  Staie^  30  Ohio  St.  264;  CommmmoeaWk  v. 
SmUh,  103  Mass.  444.  WhUe  it  is  sometimes  held  that»  where  the  stotnte  is 
sQent  oonoeming  the  seller's  knowledge,  if,  however  honestly  and  after  what- 
ever precantionB,  he  is  misled  to  believe  the  milk  to  be  pure,  he  is  punishable 
■hould  it  torn  oat  to  be  adulterated;  yet,  by  the  just  doctrine,  an  unavoid- 
able mistake  of  the  f act»  by  one  whose  puipose  it  is  to  obey  the  law,  reUevee 
him  from  legal  guilty  the  same  as  from  moral,  precisely  as  in  other  criminal 
oases.  Am  this  note  is  already  long  enough,  it  will  be  ended  by  referring  sim- 
ply to  cases  in  which  some  questions  have  arisen  relating  to  the  indictment 
and  evidenoe:  CommomoeaUh  y.  Fcarenj  9  Allen,  489;  Stearm  v.  In^graham^  1 
Thomp.  h  C.  218;  ComnummaUh  v.  Fkumelly,  16  Gray,  195;  Commomnahk  v. 
Nkkoie^  10  Allen,  199;  CommomeeaUh  y.  OTXtmnefl;  1  Id.  593;  Lanummd  y. 
Vokau,  14  Hun,  263;  DiUe^  v.  People^  4  &adw.  52;  OommmwecM  y.  i^iis- 
UK)  Haas.  42. 


Sanders  v.  Touno. 

[1Hbad,219.] 

BsHiB  IN  SiBnmro  our  Gkx>D  Plsa  is  Cui£ed  if  the  detadant  Is  afterwards 
allowed  to  avail  himself  folly  of  all  the  matters  of  defense  on  which  he 
saw  fit  to  rely. 

FnotT-MAK  IS  I^BLB  AS  CoxMON  Caarikr,  and  must  have  a  safe  boat,  a 
skillful  ferry -man,  and  sufficient  force  to  manage  the  boat  and  care  for 
persons  and  property  received  for  transportation.  He  ia  liable  for  loss  or 
injury  occasioned  by  neglect  of  these  duties  and  precautions. 

GoBSTBUonoN  OF  STATUTE. — ^Whcu  statute  authorizes  county  court  to  excuse 
ferry-man  from  having  hand*raila  upon  his  boat  for  the  greater  security 
of  stock,  and  the  county  court  does  so  excuse  him,  his  duties  and  liabili* 
ties  as  a  ferry-keeper  under  the  common  law  are  in  no  way  diminished. 

The  facte  are  stated  in  the  opinion. 

J.  B.  MooreSj  for  the  plaintiff  in  error. 

S,  M.  FiUj  for  the  defendant  in  error. 

By  Court,  McKinney,  J.  This  action  was  brought  against 
the  plaintiff  in  error,  as  keeper  of  a  public  ferry  on  the  Cum- 
berland river,  for  the  value  of  a  mule  lost  by  drowning  in 
crossing  at  said  ferry.  Verdict  and  judgment  were  rendered 
in  favor  of  the  plaintiffs  for  one  hundred  and  seventy  dollars 
damages.     We  think  there  is  no  material  error  in  the  record. 
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The  Beveral  pleas  of  the  defendant,  which  were  strack  out 
by  order  of  the  court,  were  all  immaterial,  except  the  first,  or, 
at  most,  amounted  only  to  the  general  issue.  The  first  plea  of 
the  general  issue,  not  guilty,  though  not  altogether  unexcep- 
tionable in  point  of  form,  was,  perhaps,  good  in  substance,  and 
not  inappropriate  to  the  true  gravamen  of  the  action  as  laid  in 
the  declaration.  But  though  this  plea  was  improperly  struck 
out,  the  plaintiff  in  error  cannot,  under  the  circumstances,  ask 
a  reversal  of  the  judgment  for  that  cause,  inasmuch  as  under 
a  less  formal  and  less  appropriate  plea — ^a  sort  of  plea  of  non 
assumpsit — he  was  permitted  to  bring  out  and  avail  himself 
fiilly  of  all  the  various  matters  of  defense  upon  which  he  saw  fit 
to  rely.  The  irregularity  complained  of,  therefore,  however 
subject  to  criticism,  does  not  constitute  error  afiecting  the 
merits  of  the  cause  for  which  the  judgment  ought  to  be  re* 
versed. 

There  is  no  error  to  the  prejudice  of  the  plaintiff  in  the 
Instructions  of  the  court.  A  ferry-man  is  liable  as  a  oommon 
carrier:  2  Kent's  Com.  598;  Story  on  Bailments,  606, 507.  It 
avails  the  plaintiff  nothing  in  this  action,  that  by  an  order  of 
the  county  court,  pursuant  to  the  act  of  1842,  c.  134,  sec.  3,  he 
was  excused  from  having  ^^ hand-rails"  fixed  upon  his  ferry- 
boat for  the  greater  security  of  ^' stock."  This  exemption  tnm 
the  general  requirement  of  the  statute  does  not  diminish  or  in 
any  way  affect  his  duties  or  liabilities  as  a  feny-keeper  upon 
the  general  principles  of  the  common  law.  Irrespective  of  the 
statute  of  1842,  the  keeper  of  a  public  ferry  is  bound  to  have  a 
boat  safe  and  sufBcient  for  all  the  uses  and  purposes  incident 
to  his  employment.  He  is  likewise  bound  at  all  times  to  have 
a  skillful  ferry-man  and  a  sufficient  force  to  manage  the  boat, 
and  to  take  proper  care  of  persons  and  all  kind  of  property 
received  for  transportation;  and  for  all  loss  or  injury  occa- 
sioned by  neglect  of  these  duties  and  precautions  he  is  liable. 

Applying  these  principles  to  the  facts  of  the  present  case, 
the  judgment  is  clearly  correct. 

Judgment  affirmed. 


Fkkrt-mxn  abi  Gommon  Oabriebs:  Ma^  ▼.  Ednaon,  63  Am.  Dee.  1S6| 
RiehardB  ▼.  Fuqua't  AdrtCr,  64  Id.  121;  which  eaeee  elaa  show  their  datiee 
and  liabilities. 

Rights  and  Liashjiibs  at  Common  Law  abi  not  AmBcriD  bt  Stat* 
UTOBT  Enactmxnts,  whxn:  MethocUat  Church  ▼.  JRemrngton,  26  Am.  Dec  61; 
Wetmore  ▼.  Traejf,  28  Id.  626;  Tkunum  v.  BOMert  Delaware  H.  i?.  Ox,  69 
Id.  666. 
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ErKOR  is    CuRKD    WHKEB   PaBTT    18  AmCBWAKD  AliLOWED   BaUBflT   ov 

What  Us  OuomD:  MUduU  v.  StaU^  68  Am.  Deo.  493;  aad  be  cannot  oom- 
phin  of  error  not  prejudicial  to  him:  Baker  v.  ffaldemanf  69  Id.  430. 

Thx  PBiNdPAL  OAflS  Wjis  cixkd  in  Sasi  Temu  Iron  Mfg.  Co*  ▼.  (kutett,  2 
Lea,  747,  to  the  point  that  to  a  declaration  on  a  note  against  exeonton  seek- 
ing to  hold  them  personally  liable,  pleas  which  set  np  defenses  to  a  suit 
against  them  in  their  representatiVB  oharaoter  are  immatarialv  and  may  be 
stricken  oat  on  motion,  or  treated  as  immaterial  on  the  trial,  although  issae 
be  joined  on  them. 


Nicholas  v.  Wabd. 

[1  HBAB,  S38.] 

VoLiTSTABT  GomnETAVOB  TO  Chilb,  Rilatiys,  OB  Eyih  to  SrauvoBE  II 
Good  and  Valid,  if  it  be  not  at  the  time  prejndieial  to  the  rights  of  any 
other  person,  or  in  execntion  of  any  meditated  scheme  of  fntaxe  frand  of 
injnry  to  other  persons. 

VOLUKTABT    GOT    OB  Ck>KVBTAHGB    BT  PaBTT    MOT   LtDBBTlD    IB    VOID^  if 

made  with  any  design  of  frand  or  coUnsion  or  in jniy  to  other  penooa  in 
the  future. 
Cocf yBTANGB  Madb  TO  Dbibaitd  Exivmro  Cbbdrobb  n  Obhsraut  Hbud 
Void  as  to  subsequent  creditora. 

VOLUBTABT  COMTSTANOB  18  PBBSVMBD  TO  BB  FrAUDVLSBT  AM  TO  SzsnXVO 

CBKD1TOB8;  but  as  to  subsequent  creditors  there  is  no  aneh  prenm^tifltt, 
and  fraud  in  fact  mnst  be  established. 

Ths  facts  are  stated  in  the  opinion. 
Denton  and  Colms^  for  the  complainanl 
/.  W.  McHenryj  for  the  defendants. 

By  Conrt,  McKnonsT,  J.  This  was  an  attachment  bill,  filed 
OD  the  sixteenth  of  April,  1856.  The  complainant  claims  to  be 
the  creditor  of  defendant  Stephen  Ward,  who  is  a  non-resident, 
and  seeks  satisfaction  of  his  debt  of  some  seventy  or  eighty 
dollars,  out  of  a  tract  of  land  of  abont  fifty  acres,  lying  in  Put- 
nam county.  It  appears  that  said  land  was  conveyed  on  the 
twenty-fifth  of  January,  1847,  by  one  Baylors  to  John  D.  Ward 
(son  of  the  defendant  Stephen),  who  was  then  an  infant  of  two 
or  three  years  of  age.  The  proof  tends  to  establish  that  Stephen 
Ward  paid  for  the  land,  and  procured  the  conveyance  to  be 
made  to  his  son.  There  are  vague  statements  in  the  proof  that 
Stephen  Ward  was  indebted  to  several  persons  beyond  his 
ability  to  pay,  at  the  time  of  the  conveyance  of  the  land  to  hia 
0011.  These  statements,  however,  go  for  nothing,  as  the  proof 
fails  to  establish  the  existence  of  any  particular  debt  at  that 
time.    The  debts  claimed  to  be  due  complainant  were  not  in 

AM.  Daa  Voi^  LXXm— 12 
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existence  until  five  years  after  the  conveyance  trom  Baylors 
to  John  D.  Ward,  and  were  not  contracted  with  oomplainanty 
but  purchased  up  by  him  from  others. 

If  the  conveyance  from  Saylors  to  John  D.  Ward  be  placed 
upon  the  same  footing  of  a  voluntary  conveyance,  made  by  the 
father  directly  to  his  son,  it  does  not  by  any  means  follow,  as 
has  been  assumed,  that  it  is  inoperative,  by  the  statute  of 
frauds,  against  subsequent  creditors,  merely  because  it  was 
voluntary.  The  statute  does  not  discountenance  a  voluntarju 
conveyance  to  a  child  or  relative,  or  even  to  a  stranger,  if  it  be 
aot  at  the  time  prejudicial  to  the  rights  of  any  other  person,  or 
in  execution  of  any  meditated  scheme  of  future  fraud  or  injury 
to  other  persons.  It  is  true  that  although  the  party  may  not 
have  been  indebted  at  the  time  of  making  the  voluntary  gift 
or  conveyance,  still,  if  it  was  made  with  any  design  of  *fi«ud 
or  collusion  or  injury  to  other  persons  in  ftiture,  it  would  be 
void.  It  is  likewise  true,  that  if  the  conveyance  is  intention- 
ally made  to  defraud  existing  creditors,  it  will  in  general  be 
held  void  as  to  subsequent  creditors.  But  if  there  be  no  exist- 
ing creditors  to  be  prejudiced  by  the  conveyance,  or  if  it  appear 
to  have  been  made  bona  fide  and  under  circumstances  wnich 
clearly  repel  any  presumption  of  fraudulent  intention^  it  is 
difficult  to  perceive  upon  what  sound  principle  a  subsequent 
creditor  can  be  let  in  to  impeach  the  voluntary  conveyance. 
As  against  existing  creditors,  the  principle  is  obviously  just^ 
that  a  voluntary  settlement  or  conveyance  will  be  presumed 
fraudulent.  But  as  to  subsequent  creditors,  there  is  no  such 
presumption,  and  fraud  in  fact  must  be  established. 

In  the  present  case,  notwithstanding  the  suspicions  that 
may  arise  out  of  the  transaction,  there  is  not  sufficient  proof  of 
indebtedness  or  of  intentional  fraud  to  entitle  the  complainant 
to  relief. 

Decree  affirmed. 

OONVXTANCXS  MjU>B  TO  DoiUUD  OBSDrTORB  OB  SOBSBQUBIIT  PUBOHABBBS 

ABB  NOT  Vom,  bat  voidable  only  at  the  instaiioe  of  tbe  party  aggrieved.  Tb»j 
are  good  between  the  parties:  SeeooUeotedeaeeeinnoteto^aioIery.iS^Amewis 
02  Am.  Deo.  506;  SmUIi  ▼.  Cfrim,  67  Id.  4/0O,  and  note  401;  Woody.  Ohamben, 
70 Id.  382;  MUhv.  Howetk,  Id.  331. 

VoLUNTABT  CoNVBTAKOB,  WHBN  QooD:  See  BuUiU  T.  ToifloT,  S9  Am.  Deou 
412,  and  note  419. 

VoLUirrABT   CONYBTANOB  B7  OnB  AT   TXMB   IbDBBIKD   SUfHWIB   LbQAB 

pBBSxrMFTiON  that  it  was  made  in  fraud  of  orediton:  Jemip  ▼.  MmtUm^  17 
Am.  Peo.  243*  and  note  thereto  246. 
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VoLtncTART  OasnriTAircis,  when  good  agaiiut  mibsequent  ereditori,  ind 
when  {randnlent  as  to  them:  See  BuUiU  y.  Taylor^  09  Am.  Dea  412,  and  ool* 
lected  cases  in  note  thereto  419;  Ladd  v.  Wiggin,  Id.  561;  Muggim  ▼.  Perrme^ 
68  Id.  131. 

The  principal  cask  was  oitxd  in  each  of  the  following  opinions,  and  to 
the  point  stated:  A  ▼olnntary  settlement  by  a  hnsUand  upon  his  wife,  though 
not  void  per  se  as  to  the  husband's  existing  creiiitors,  will  yet  be  presumed 
fraudulent  as  to  them:  Wekker  y.  Prke^  2  Lea,  667;  CfwaUtam.  v.  lieu,  2  Tenn. 
Ch.  764;  Perkma  v.  Perkm^  1  Id.  646.  In  fact»  any  voluntary  conveyanoo 
made  by  a  person  who  is  at  the  time  heavily  indebted,  and  of  such  a  propor* 
tion  of  his  property  that  it  must  necessarily  operate  to  delay  or  defeat  hit 
existing  creditors,  is  to  be  presumed  fraudulent  as  to  them.  A  person  must 
be  held  to  intend  the  fraud  which  his  acts  necessarily  produce:  CimrchiU  v. 
ITetts.  7  Cddw.  370.  Where  property  was  conveyed,  during  war  times,  by 
mother  to  son  for  tear  that  it  would  be  oouBscated,  but  upon  a  secret  under- 
standing that  it  was  to  be  reconveyed  when  peace  should  be  established,  it 
was  held  that  one  who  had  dealt  with  the  son  on  the  faith  of  his  apparent 
interest  in  the  property  before  reconveyance  could  subject  the  property  to  his 
debts,  on  the  ground  that  the  conveyanoe  from  mother  to  son  was  valid  be* 
tween  the  parties,  a  moral  obligation  to  convey  having  been  recited  as  a  con- 
sideration; and  that  the  reconveyance,  being  made  without  consideration,  was 
void  as  to  the  creditors  of  the  son:  Suaong  v.  Williams,  1  Heisk.  631.  But  a 
voluntary  conveyance,  made  by  a  person  not  indebted  at  the  time  in  favor  of 
Ins  wife  or  children,  cannot  be  impeached  by  subsequent  crediton  upon  tiM 
gronnd  of  its  bdng  volnatiry:  Vance  ▼.  BmUh,  2  Id.  35L 


EeABLT   V.   DCNCAN. 

[1  USAD,  S97.J 

WoKDfl  WmcB  Amouvt  to  Express  Warranty. ~The  words  "said  oegroM 
sound  in  body  and  mind,"  in  a  receipt  for  money  paid  for  negroes  sold, 
amount  to  an  express  warranty  of  soundness  of  the  slaves. 

Warranty  by  CoMMiasioNKR  Selling  under  Order  of  Court  renders  Iiim 
personally  liable. 

Writtkn  Instrument  u  Conclusive  Evidence  of  Agreement  between 
parties  thereto,  where  it  was  voluntarily  made  without  fraud  or  mistake; 
and  prior  parol  declarations  cannot  be  admitted  to  change  the  legsl  lia- 
bility created  by  it. 

PUBOHASB  IBOM  COMMISSIONER  SELLING  UNDER  OrDBR  OV  CoURT,  and  pay* 

ment  of  purchase>money  to  him,  form  a  sufficient  consideration  to  suppoci 
his  express  warranty  of  soundness. 

The  Cftcts  are  Btated  in  the  opinion. 

Head  and  TumeVj  and  Fite^  for  the  plaintiff  in  error. 
OuUdy  8ioke9y  and  Dennciiy  for  the  defendant  in  error. 

By  Court,  McKinney,  J.    This  was  an  action  on  the  case^ 
groonded  on  an  alleged  breaph  of  warranty  of  the  soundness  of 
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.certain  slayes.  The  evidence  of  the  warranty,  relied  on  by  the 
plaintiff,  is  contained  in  the  following  infitrument: 

I  ^^  Received  of  M.  B.  Duncan  one  thousand  four  hundred 

dollars  for  negro  woman  Arzilla  and  two  children,  sold  xinder 
decree  of  court,  by  William  Kearly,  commissioner  and  admin- 
istrator of  Arch'd  and  Margaret  Rutherford,  deceased;  said 
negroes  sound  in  body  and  mind,  and  slaves  for  life.  This 
tenth  of  January,  1857. 

'^  William  Keably,  Commissioner." 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  one  thou- 
sand five  hundred  and  thirty  dollars,  to  reverse  which  an 
appeal  in  error  has  been  prosecuted  to  this  court. 

No  question  is  made  upon  the  facts.  The  unsoundness  of 
the  slaves  at  the  time  of  the  sale,  of  a  nature  and  degree  to 
render  them  of  no  value,  and  the  defendant's  knowledge  of 
such  unsoundness,  are  sufficiently  established. 

The  errors  relied  upon  are  supposed  to  be  in  the  opinions 
and  instructions  of  the  court. 

1.  The  court,  in  substance,  instructed  the  jury  that  the 
words  "  said  negroes  sound  in  body  and  mind,"  contained  in 
the  foregoing  instrument,  amounted  to  a  warranty  of  sound- 
ness of  the  slaves;  and  that  said  warranty  was  personally 
binding  on  the  defendant. 

Both  of  these  instructions,  we  think,  are  strictly  correct.  It 
was  unquestionably  the  province  of  the  court  to  interpret  the 
language  of  the  instrument,  and  also  to  declare  its  legal  effect. 
And  in  doing  so,  it  was  proper  for  the  court,  upon  the  facts  of 
this  case,  to  look  to  the  face  of  the  instrument  alone.  That 
the  words  of  the  instrument  contain  a  clear  and  explicit  war- 
ranty is  a  proposition  too  plain  to  admit  of  discussion;  and 
it  is  uo  less  clear,  upon  a  familiar,  well-established  principle, 
that  the  defendant  is  personally  liable  upon  the  warranty. 
Having  voluntarily,  in  the  absence  of  fraud,  mistake,  or  other 
cause  sufficient  to  avoid  his  undertaking,  stipulated  personally 
for  the  soimdness  of  the  slaves,  though  not  in  any  wise  bound 
to  do  so,  he  cannot  escape  from  the  legal  liability  thereby  in- 
curred; neither  can  he  be  heard  to  aver  or  prove  an  intention 
contrary  to  the  plain  import  of  the  writing. 

2.  The  court  held  that  parol  evidence  of  statements  and  deo- 
larations  made  by  the  defendant,  or  the  crier,  during  the 
progress  of  the  sale,  or  before  the  written  instrument  was  exe- 
cuted, to  the  effect  that  the  defendant  was  acting  under  the 
appointment  of  the  court;  that  he  would  incur  no  personftl 
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leBponsibility  in  respect  to  the  soundneBS  of  the  slaves  or  oth« 
erwise;  that  purchasers  must  judge  for  themselves,  and  buy 
at  their  peril;  and  that  shortly  before  the  execution  of  said 
instrument,  he  had  refused,  when  applied  to,  to  make  any 
warranty  of  soundness  of  the  slaves — was  inadmissible  for  the 
purpose  of  contradicting  the  terms  of  said  instrument,  and  all 
such  evidence  was  rejected. 

In  this  there  was  no  error,  as  was  declared  in  the  recent 
cases  of  Bryan  v.  Runt,  4  Sneed,  543  [70  Am.  Dec.  262],  and 
Ellis  V.  Hamilton^  4  Id.  512.  The  conduct  of  the  defendant  is 
certainly  rather  inexplicable,  from  all  the  proof  in  the  record. 

Notwithstanding  the  foregoing  declarations  offered  to  be 
proved,  it  is  shown  in  the  proof  that  during  the  progress  of  the 
sale,  the  defendant  proposed  to  warrant  the  soundness  of  the 
slaves  if  the  plaintiff  would  become  the  purchaser.  But  we 
attach  no  importance  to  this  fact  in  the  determination  of  the 
question.  Our  decision  rests  upon  the  ground  that  immedi- 
ately after  the  sale  was  over,  and  on  the  reception  of  the  pur- 
chase-money, the  defendant  voluntarily  and  deliberately  pre- 
pared with  his  own  hand,  and  delivered  to  the  plaintiff,  the 
foregoing  instrument;  and  that  there  is  not  the  slightest 
ground  in  the  proof  for  any  imputation  of  fraud,  mistake,  or 
unfairness  in  the  entire  transaction.  Such  being  the  state  of 
the  case,  according  to  all  the  authorities  the  written  instru- 
ment must  be  taken  to  contain  conclusive  evidence  of  the  final 
and  deliberate  intention  and  agreement  of  the  parties. 

It  is  said  the  agreement  to  warrant  the  soundness  of  the 
slaves  was  voluntary  and  unsupported  by  any  consideration^ 
and  therefore  not  binding  on  the  defendant  This  is  a  mis- 
taken assumption.  The  purchase  by  the  plaintiff,  and  pay- 
ment of  the  consideration-money,  was  a  sufficient  consideration 
to  support  the  agreement. 

Without  noticing  other  minor  objections,  we  afBrm  the  judg« 
ment.  

Ko  Partiouulk  Fobm  ov  Words  is  Neobssabt  to  Ck)Mtfm'UTj  Waa. 
BJLErrr:  Chapman  ▼.  Murch,  10  Am.  Deo.  227;  Betman  ▼.  Btick^  21  Id.  571; 
TaweU  t.  ChOewood,  33  Id.  437;  Kinlejf  v.  FitapaMek,  34  Id.  108.  Bat  these 
oaaee  show  that  the  language  nsed  mast  have  been  made  and  received  as  a 
warranty.  For  words  showing  express  warranty,  see  Oagood  v.  LewU,  18  Id. 
817;  note  to  ToweUv.  Oalewood,  33  Id.  441. 

WBirrxN  AoBEEHENT  IS  Ck)N0LU8rvE  EvroENCs  ov  Ck>MTBACT  entered  into 
by  the  parties  to  it:  Bryan  v.  Hunt,  70  Am.  Dec.  262,  and  note  264. 

PanoL  Bvn>EKOE  ov  Ant  Prior  or*  Ck>NTicMPORANEOt7s  AoaxmaNT  la 
IVADMIHIBLB  to  contradict  or  vary  a  written  agreement,  thoagh  soeh  sivi- 


\ 
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dance  may  be  admitted  to  explain  the  contnct,  or  for  the  pnipoeea  of  identU 
fioation,  etc.:  Modtmore  t.  Daioetipori,  66  Am.  Dec  132»  and  note  136;  Smi^ 
merlin  ▼.  Hetierlff^  Id.  639,  and  note  641;  SmOictm  ▼.  McLmamM^  Id.  780^  and 
collected  caaee  b&  note  thereto  786;  Coojper  t.  .fierry,  68  Id.  468;  Bryam  ▼. 
^tm^  70  Id.  264. 

Thb  fbdtoipal  om  wia  oitid  in  LUU^fohn  ▼.  Fowler^  5  Goldw.  292,  to 
the  point  that  the  contents  of  a  written  contract  or  agreement  cannot  be 
proved  by  parol,  without  laying  gronnda  for  the  admiwion  of  aaah  teetimcny. 


LiNTz  V.  Thompson. 

d  HXAI>,  406.] 

VoLUirrAKT  Patmxnt  of  Exboution  bt  OmoKa  HoLDDia  It,  withoat 

fer  of  the  judgment  to  him,  operates  not  only  as  a  satia&Mstion  of  the  ez- 
eeatioin,  bnt  as  an  eztingaishment  of  the  judgment,  notwithstanding  the 
officer,  by  reason  of  neglect,  had  rendered  himself  liable  under  the  stat- 
ute to  a  judgment,  on  motion,  for  the  amount. 

Law  Implibs  Tramsvxb  or  Judoxbnt  to  Ojtigsb  Patino  It  only  vpon  the 
concurrence  of  two  things:  1.  That  the  liability  of  the  officer  in  de&olt 
shall  have  been  fixed  by  a  tribunal  of  competent  jurisdiotkm;  2.  Diat  the 
judgment  shall  have  been  satisfied. 

Thb  facts  are  stated  in  the  opinion. 

Burton^  for  the  plaintiff. 
E.  CoopeVy  for  the  defendant. 

67  Court,  McEiNNEY,  J.  On  the  fourth  of  October,  1866, 
Lintz  recovered  a  judgment  against  defendant  Thompson  and 
another,  before  a  justice  of  Bedford  county,  for  seventy-six  dol- 
lars and  fifty  cents.  On  the  fifteenth  of  Jime,  1857,  an  execu- 
tion was  issued  on  said  judgment  and  placed  in  the  hands  of 
one  J.  L.  Burt,  a  constable  of  sad  county,  for  collection.  The 
constable,  by  reason  of  neglect  to  make  the  money  and  return 
the  execution  in  due  time,  rendered  himself  liable  to  a  judg- 
ment on  motion  under  the  statute.  And  being  so  liable,  with- 
out any  judgment  or  proceeding  against  him  to  enforce  his 
liability,  he  voluntarily  paid  to  the  plaiotiff  the  full  amount  of 
gaid  judgment.  There  was  no  transfer  of  the  judgment  to  the 
constable,  upon  his  payment  of  the  money;  nor  was  anything 
done  to  obviate  the  legal  effect  of  the  payment,  as  a  sati8£eu^ 
tion  and  extinguishment  of  the  judgment 

Afterwards,  on  the  twenty-second  of  April,  1858,  the  consta- 
ble returned  said  execution  ^^  not  satisfied,"  and  procured  the 
issuance  of  an  alias  execution  upon  the  judgment  for  his  own 
benefit.    And,  on  the  petition  of  the  defendant,  the  executioo 
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was  superseded  and  quashed  by  the  judgment  of  the  circuit 
court. 

This  judgment  of  the  circuit  court  quashing  the  execution  is 
Bi&id  to  be  erroneous.  We  do  not  think  so.  The  case  falls 
within  the  principle  of  Hartoell  y.Worshamj  2  Humph.  524  [37 
Am.  Dec.  572],  which  establishes  that  if  an  officer  pays  off  an 
execution  to  the  judgment  creditor,  without  an  assignment  or 
purchase  of  the  judgment,  it  is  an  absolute  discharge  of  the 
execution,  and  the  officer  cannot  hold  the  execution  as  unsat- 
isfied, and  enforce  it  for  his  own  benefit. 

And  we  hold  that  in  the  case  before  us  the  execution  was  not 
only  satisfied,  but  the  judgment  itself  was  absolutely  extin- 
guishedy  so  that  no  other  execution  could  be  issued  thereon. 

The  argument  for  the  plaintiff  implies  that  the  principle  of 
Harwell  v.  Wonhaniy  9upra^  is  in  opposition  to  the  recent  case 
of  Smith  y.  Alexander y  4  Sneed,  482.  This  is  not  so.  The  cases 
are  perfectly  consistent  with  each  other.  The  latter  case  rec- 
ognizes the  doctrine  that  if  a  collecting  officer  or  agent,  on  the 
ground  of  official  negligence,  has  been  subjected,  by  judgment 
of  law,  to  pay  the  amount  of  the  debt  to  the  creditor,  the  legal 
effect  is,  that  by  an  implied  transfer  or  assignment  the  debt 
passes  to  the  officer  or  agent,  who  may  enforce  it  against  the 
original  debtor.  But  it  must  be  observed  that  to  produce  this 
result  two  things  are  indispensably  necessary:  1.  That  the 
liability  of  the  officer  in  default  shall  have  been  fixed  by  the 
judgment  of  a  tribunal  of  competent  jurisdiction;  and  2.  That 
such  judgment  shall  have  been  satisfied.  It  is  by  force  of 
these  two  concurring  CEtcts  that  the  implied  transfer  of  the  debt 
is  effected.  It  follows,  therefore,  that  a  voluntary  payment  by 
the  officer  in  de&ult,  as  in  the  present  instance,  will  have  no  such 
effect.  In  this  view  of  the  case,  it  does  not  become  necessary 
to  consider  the  construction  and  effect  of  the  act  of  1850,  c.  145. 

The  distinction  in  principle  between  the  cases  cited  will  be 
obvious  on  a  moment's  reflection.  In  the  one  case  the  money 
is  advanced  voluntarily  by  the  officer  upon  the  execution  or 
judgment,  and  therefore,  in  the  absence  of  anything  to  exclude 
the  inference,  the  law  will  conclusively  presume  that  it  was 
paid  in  satis&ction  of  the  execution  or  judgment,  and  will  give 
it  that  effect.  But  in  the  other  case  the  payment  is  compul* 
sory,  and  not  upon  the  original  execution  or  judgment,  but  in 
satisfaction  of  the  recovery  against  the  officer  for  his  own  per- 
sonal default;  consequently,  in  the  latter  case  the  original 
judgment  is  left  in  full  force,  and  both  in  fact  and  in  law. 
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remain  unsatisfied.    In  the  one  case  there  is  a  thing  in  easCf 
capable  of  being  transferred;  but  in  the  other  case  nothing 
remains  to  be  assigned  in  any  mode. 
Judgment  affirmed. 

Bfibct  of  OmoEB's  Pattng  ovf  EaauTum  HniiiiiiT  without  a  tnmfar  of 
the  judgment:  See  Reed  v.  Pru^  6  Am.  Dea  287;  Hdrwdl  v.  Wor^am,  Tf 
Id.  072;  WhUtier  ▼.  Hendnway,  88  Id.  809;  MorrU  ▼.  Lake.  48  Id.  724^  and 
note  727. 

If  OmosR  Patb  Exxcunov  whxh  hot  Compsluu)  to,  by  motion  of  phua- 
tiff  nnder  statate^  the  payment  does  not  Test  the  exeontion  m  him,  bat  dis- 
charges it^  and  it  cannot  afterwards  be  enforced  unless  the  execution  was 
assigned  to  the  party  making  payment^  and  sn  agreement  made  that  the  pay* 
ment  should  not  operate  as  a  discharge:  Morrie  v.  Ldhe.  48  Am.  Dec  724. 

pATHXirr  OF  JrDOMXNT  BT  Shkbiff  in  order  to  exonerate  himself  from 
liability  for  failing  to  coUeot  the  execution  does  not  extinguish  the  judgment: 
See  note  to  Head  v.  OervaiB^  12  Am.  Dec  682.  But  that  actual  payment  does 
extingmsh  a  judgment,  see  FlemJhng  v.  BeawTt  19  Id.  629,  even  though  mads 
by  the  sheriff  witiiout  knowledge  of  the  defendant  in  execution:  See  note  to 
Mwria  v.  Ldhe.  48  Id.  727;  Bwtn  v.  McOhee.  81  Id.  696.  But  sheriff's  pay* 
ment  of  judgment  rendered  against  him  for  neglect  to  make  the  money  will 
not  operate  as  a  payment  of  the  original  judgment  unless  the  defendant  in 
the  execution  insist  upon  such  payment  sa  a  satisfaction,  thus  recognising  it 
as  a  payment  made  for  his  benefit  and  at  his  request:  Poe  ▼.  Dorrah,  66  Id. 
196. 

The  principal  oabb  is  oitbd  in  Walker  v.  Howell,  1  Ooldw.  241,  to  the 
point  that  an  officer  cannot  recover  upon  a  forfeited  delivery  bond  unless  he 
shows  that  he  sa  an  officer  had  been  made  liable  for  the  judgment,  and  had 
actually  satisfied  it.  If  he  can  do  this,  it  maybe  that^  upon  an  implied  trsaa- 
for  of  tiie  jndgment  to  him,  by  operation  of  law,  he  can  resort  to  an  aotion  oa 
the  bond. 


WhiTSON   V.    FOWLKBS. 

[1  HXJLO,  68S.] 

St/MTiTUTioK  OF  Onb  Biddsb  FOB  Anothxb  AT  EzscinnoM  Sali,  after  tiia 
property  is  struck  ofi^  and  before  delivery,  the  substitute  taking  posses 
sion  of  the  property  and  receiving  the  bill  of  sale  in  his  own  name,  places 
him  in  the  position  of  a  successful  bidder,  and  not  as  taking  from  the 
oiiginal  bidder;  but  he  takes  the  property  without  warrsnty  and  with  all 
the  risks  which  devolve  upon  a  purchaser  at  an  execution  sale 

Fbomisb  TO  Beab  Pabt  of  Expxyss  of  Suit,  made  by  one  not  a  par^  to 
it,  and  in  no  way  interested  in  its  result,  is  without  consideration  and 
void. 

The  facts  are  stated  in  the  opinion. 

Batemany  for  the  plaintiff  in  error. 

Campbell  and  Hubbard,  for  the  defendant  in  error. 


Dec.  1858.]  Whitson  v,  Fowlkes.  155 

By  Court,  Carutherb,  J.  At  a  Bale  of  a  negro  boy  named 
John,  under  an  execution  agaiuBt  Felix  G.  Studdort,  he  waa 
BtrudL  off  to  WhitBon  as  the  highest  bidder,  and  at  |he  request 
of  Fowlkee,  who  was  present,  and  a  competing  bidder,  and  in 
a  few  minutes  after  the  property  was  struck  off,  and  before  the 
slave  was  delivered,  he  was  substituted  as  the  purchaser,  and 
the  bill  of  sale  made  to  him.  After  this,  suits  were  brought 
by  John  Studdort,  for  this  and  another  slave  sold  at  the  same 
time,  and  bought  by  Horatio  Clogatt,  under  a  claim  of  title, 
in  the  federal  court  at  Nashville.  During  the  pendency  of 
these  suits,  Fowlkes  had  a  conversation  with  Whitson,  in 
which  he  stated  to  him  that  such  suits  had  been  brought,  and 
that  he  and  Clogatt  expected  to  join  in  the  defense  of  them, 
and  ^'  thus  lighten  the  expense  "  to  each,  "  and  asked  Whitson 
if  he  would  bear  his  part  of  the  suit  against  him,  Fowlkes,  to 
which  he  replied,  Certainly,  or  I  reckon  so."  It  appears  that 
after  the  suit  against  Clogatt  was  tried,  and  gained  by  the  lat- 
ter, the  suit  against  Fowlkes  was  dismissed.  The  lawyers' 
fees  and  tavern  expenses  were  paid  by  Fowlkes,  and  in  this 
suit  for  one  half  of  the  same  he  recovered  fifty  dollars  against 
Whitson  upon  the  above  promise.  This  appeal  in  error  is  to 
reverse  that  judgment 

The  court  instructed  the  jury  that  if  they  found  the  prom- 
ise, the  consideration  would  be  sufficient;  because  in  such  a 
case,  upon  the  facts  stated,  the  transaction  would  be  a  sale  of 
the  slave  by  Whitson  to  Fowlkes,  and  the  law  would  imply  a 
warranty  of  title,  and  his  liability  for  that  would  constitute  a 
good  consideration  for  a  promise  to  assist  in  its  defense.  We 
cannot  concur  in  this  view  of  his  honor,  or  rather,  in  his 
premises.  We  think  the  facts  proved  do  not  amount  to  a  sale 
from  Whitson  to  Fowlkes.  It  was  nothing  more  than  an  agree- 
ment while  the  matter  was  in  progress,  and  not  consummated, 
that  the  latter  should  take  the  place  of  the  former  as  purchaser 
at  the  sale,  and  by  paying  the  bid  obtain  its  benefit  by  having 
the  title  made  to  himself.  The  transaction  had  no  other  effect 
than  to  substitute  Fowlkes  to  the  place  of  Whitson,  and  so 
soon  as  the  terms  of  the  sale  were  complied  with  by  the  former, 
the  latter  stood  as  if  he  had  never  made  the  bid.  He  was 
bound  to  the  officer,  and  as  to  him  could  only  be  discharged 
by  the  payment  of  the  bid,  but  that  having  been  done  was  a 
complete  exoneration  of  Whitson.  The  circumstances  im* 
posed  no  obligation  upon  Whitson  as  to  the  title.  His  substi- 
>ute  stepped  into  his  shoes,  not  as  purchaser  from  him,  but  as 
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the  sncceBsful  bidder  at  the  sale,  and  consequently  took  upon 
himself  all  the  risks  which  by  law  devolve  upon  the  purchaser 
at  execution  sales.  There  is  no  warranty,  express  or  implit^d; 
caveat  emptor  is  the  maxim. 

Ilie  conversation  was  very  vague  and  indefinite;  it  is  diffi- 
cult to  make  a  contract  or  binding  promise  out  of  it;  but  if  it 
be  so  construed,  upon  our  view  of  the  transaction  it  would  be 
void  for  want  of  consideration. 

The  judgment  will  be  reversed. 


Oavkat  Emftob  u  Rvlx  Afpuoablb  to  BzBOunoir  8AUB.>^t  moh  % 
■ale  there  ia  no  wuranty  of  title^  either  ezpreH  or  implied:  8mkh  ▼.  PakHter, 
9  Am.  Dec  844;  Daou  ▼.  Murray^  12  Id.  601;  Mwffk^  ▼.  HiggUbtMom,  27  Id. 
S86;  ffendermm  v.  OmrUm,  24  Id.  482;  Dakkg  ▼.  BeOor,  80  Id.  242;  with 
Botea  to  theae  eaaea,  aa  wdi  aa  thoae  to  Jbnef  v.  i^iiiTt  (HI  Id.  TOfl^  aaid  Jlb> 
GhM  T.  mUs,  H  Id.  131 


Gbusb  V.  MoEbb. 

[2  Hbao,  L] 

Will  Coitstbitid  to  Ck>innBB  Lm  Estati,  wrh  Powib  or  Ddfobitidh. 
Where  a  teatator  beqneatha  negroee  to  hia  wifo,  to  be  diapoaed  of  by  her, 
with  their  increaae,  to  the  whole,  or  any  one  or  mote,  of  his  ohildivn,  aa 
ahe  may  think  proper,  at  her  deoeaae,  tiie  wife  takea  an  eatate  for  Uf e^ 
with  power  to  diapoae  of  the  property  to  one  or  more  of  the  children  aa 
she  ohooeea;  and  her  power  ia  coupled  with  an  intereat  aa  weU  aa  a  tmat. 

Whuix  Disobbtionabt  Powxb  is  kot  Ezxroiskd^  the  whole  of  tho  objeeta 
who  are  within  it  will  take  in  equal  ahaiea.  So  mnat  it  be  in  the  diapo- 
aition  of  a  part  where  the  power  ia  not  ezeroiaed  aa  to  the  part. 

Ti8iAT0R*8  Cmr^DBRN  wn«L  Takx  in  Equal  Shabjes  PBorurrT  which  has 
been  bequeathed  to  hia  wife  with  a  diacretionary  power  of  appointoMUt^ 
where  ahe  faila  to  ezerciae  the  appointment^  or  makea  an  invalid  one. 

PowxR  07  Appoxntmsht  to  Childken  dobs  not  Kmbbaob  Gbandobol- 
DBBN,  and  the  exeroiae  of  it  in  their  favor  ia  void. 

ArPOINTMBNTS    07   WOB    IN    OONlOBimT  WITH    POWBB  CONVBBBED  UPQW 

HsR  ABB  NOT  YoiD  booauae  othera,  invalid,  are  included  in  her  wilL 
Those  in  accordance  with  the  power  will  be  auatained;  othera  will  be  re- 
jected. 

PbOPKRTT    not    DiSPOSBD    07   IN    Ck>N10BiaTT  WITH    POWBB   UNDBB  WqX 

MUST  Pass  as  Vested  Bjocaindbb  under  the  will,  and  be  distribntad 
equally  to  all  the  objeeta  of  the  power,  the  teatator*a  children  in  this  caaa» 
the  representativeB  taking  a  ahare  of  a  deceaaed  child,  without  regard  to 
the  property  held  under  the  valid  appointmenta  of  the  wife.  It  is  not  » 
case  for  collation  of  advancements,  aa  in  inteatacy. 

Valid  Appointment  will  be  Maintained,  though  embraced  in  the  aaiiM 
deed  or  will  with  othera  not  valid. 

One  Clothed  with  Poweb  op  Appointment  must  Exboutb  It  or  Qoom 
Faith  for  the  end  and  purpoae  deaigned. 
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At POmmiiT  WILL  vm  Dmlabxd  Vom  where  atm  dollied  with  a  diaore- 
tionary  power,  in  order  to  secure  advantage  to  the  tmstee  himeelf,  or  to 
a  stranger,  makes  discriminatioDa  among  a  class  of  the  objects  of  the 
power.  Quart:  If  fraud  intervenes  in  the  exerdae  of  a  power  of  appoini- 
ment,  does  it  vitiate  the  entire  acts  of  the  tnutee,  or  only  aooh  appoini- 
manta  as  are  fraadnlent  ? 

Thb  facts  are  stated  in  the  opinioa. 

John  M.  Bright^  fiyr  the  respondeiits  who  ocmteBted  the  ap- 
pointment. 

Kereheioal,  for  the  other  respondents* 

By  Coort,  Cabuthers,  J.  This  bill  is  filed  as  administrator 
irith  the  will  annexed  of  Rebecca  Baggerly,  deceased,  for  the 
construction  of  her  will,  upon  the  interpleading  of  the  parties 
whose  interests  conflict.  The  difficulty  arises  upon  the  exercise 
of  a  power  by  the  widow,  given  to  her  in  relation  to  the  dispo- 
sition of  certain  slaves  in  the  will  of  her  husband. 

David  Baggerly,  a  citisen  of  North  Carolina,  made  his  will 
in  1816,  and  the  same  was  admitted  to  probate  by  the  county 
court  of  Iredell  in  1819.  It  contains  these  two  clauses,  upon 
which  the  difficulty  arises: 

'*  To  my  beloved  wife  Rebecca,  I  give  and  bequeath  all  the 
lands  owned  by  me  lying  on  the  south  side  of  the  Yadkin  river, 
in  Iredell  county,  during  her  life-time,  and  also  all  my  house- 
hold goods  and  effects  of  every  description,  and  also  my  negro 
women  Fanny  and  Rina,  and  a  negro  boy  named  James." 

In  a  subsequent  clause  he  says:  "  It  is  further  my  will  and 
desire  that  my  negroes,  Fanny,  Rina,  and  James,  be  disposed 
of  by  my  wife  Rebecca,  with  their  increase,  to  the  whole,  or 
any  one  or  more,  of  my  children  she  may  think  proper,  at  her 
decease." 

In  March,  1856,  she  made  her  will,  and  died  in  Lincoln 
county,  Tennessee,  to  which  she  had  removed  many  years  ago. 
These  slaves,  or  their  increase,  were  disposed  of  in  her  will, 
unequally,  among  such  of  her  children  as  were  then  living, 
and  to  some  of  the  grandchildren.  Some  were  to  Be  sold,  and 
the  proceeds  to  go,  partly,  to  grandchildren. 

She  had  a  power  of  appointment  under  restrictions;  it  was 
to  be  to  any  one  or  more  of  her  children.  Her  power  was 
coupled  with  an  interest  as  well  as  a  trust. 

A  power  of  appointment  to  children  does  not  embrace  grand- 
children, and  the  exercise  of  it  in  their  favor  is  without  au- 
%  and  void:  Jamagin  v.  Conway^  2  Humph.  50,  and 
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authorities  there  cited.  This  is  not  disputable.  But  the  more 
difficult  question  here  is,  whether  that  avoids  the  appointments 
of  her  will  to  children,  so  as  to  leave  the  whole  property  un* 
disposed  of  by  her,  or  is  it  good  piv  tantof  and  if  so,  how  shall 
the  balance  go?  This  does  not  fall  under  the  head  of  illusory 
appointments.  That  only  applies  to  a  case  where  one  invested 
>rith  a  power  to  apportion  property  amongst  a  class,  with  full 
discretion  as  to  the  amount  to  be  given  to  each,  gives  to  one  a 
m#rely  nominal  share.  That  wiU  be  set  aside  as  illusory,  as 
a  fraud  upon  the  donor  of  the  power,  as  he  certainly  intended 
by  making  all  the  objects  of  his  bounty,  or  of  the  power,  that 
each  should  have  a  substantial  share:  1  Hare  &  Wallace's 
Lead.  Cas.  Eq.  832.  But  in  this  case  she  had  full  and  express 
power  to  give  all  to  one,  or  two,  or  more,  with  an  unrestricted 
discretion.  It  was  not  to  his  children  as  a  class,  without  dis- 
tinction, but  she  might  exclude  one  or  more,  if  she  chose,  en- 
tirely. Not  so  in  cases  to  which  illusory  appointment  applies, 
though  in  these  cases  discriminations  may  be  made,  yet  not  to 
the  entire  exclusion  of  any  one,  or  a  nominal  share  to  one. 

In  this  case  the  widow's  estate  is  for  life  only  by  implication 
with  power  to  control  the  remainder  to  a  limited  extent,  and 
in  a  certain  mode.  The  limitation  was  to  his  children.  They, 
as  a  class,  had  a  vested  joint  remainder  under  the  will;  but 
power  was  given  to  her  to  defeat  this  interest  of  any  one  or 
more  by  the  exercise  of  the  power  given,  but  in  case  she  failed 
to  appoint,  or  made  an  invalid  appointment,  then  the  property 
would  go  to  all  equally,  under  his  will,  at  her  death. 

There  is  no  doubt  but  that  a  person  having  a  power  must  exe- 
cute it  in  good  faith  for  the  end  and  purposes  designed,  or  it 
will  be  void.  In  the  leading  case  of  Aleyn  v.  Belcher^  1  White 
&  Tudor's  Lead.  Cas.  Eq.  290,  this  principle  is  illustrated,  and 
in  the  notes  the  oases  are  collected.  In  that  case  the  power  of 
appointing  was  given,  but  it  was  exercised  in  favor  of  the  wife 
upon  an  agreement  on  her  part  that  she  should  receive  only  a 
part  as  an  annuity,  and  that  the  residue  should  be  applied  to 
the  payment  of  the  husband's  debts.  This  was  held  to  be  a 
fraud  upon  the  power,  and  set  aside,  except  so  far  as  related  to 
the  annuity.  A  court  of  equity  will  guard  the  exercise  of  these 
powers  so  as  to  prevent  any  fraud  upon  the  donor  of  the  power. 
In  all  cases  where  a  discretion  is  given  in  the  selection  of  the 
objects  amongst  a  class,  good  faith  must  be  observed,  and  if 
discriminations  are  made  to  secure  advantage  to  the  trustee 
himself,  or  a  stranger,  his  act  will  be  held  vicious  and  corrupt. 
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If  there  be  a  secret  understanding  that  the  appointee  shall 
assign  a  part  of  the  fund  to  a  stranger,  or  pay  the  debts  of  the 
apix>intor  or  loan  him  the  fund,  the  appointment  would  thereby 
be  vitiated  and  declared  void:  Notes  to  the  same  case,  p.  295^ 
citing  Murehison  v.  WhiUj  8  Ired.  L.  55,  59;  Aedey  v.  MUles^  1 
6im.  343y  and  other  authorities;  also  Bostick  v.  Winion^  1 
8need,  588.  Any  exercise  of  such  a  power  in  fraud  of  the 
original  intention  with  which  the  power  was  created  would  in 
equity  render  the  appointment  void. 

A  question  sometimes  arises  as  to  the  extent  the  courts  will 
go  in  setting  aside  fraudulent  appointments;  whether  to  the 
extent  of  the  fraud,  or  entirely.  But  that  question  does  not 
come  up  in  this  case,  as  there  is  no  pretense  that  any  advan- 
tage was  received  in  this  case  by  the  appointor,  to  herself  or 
any  one  else,  to  induce  the  appointment.  The  objection  is  that 
she  undertook,  by  mistake  or  misconstruction  of  her  authorityi 
to  give  a  part  of  the  property  to  grandchildren.  There  was  no 
fraud  contemplated  by  her,  nor  can  it  be  so  considered.  The 
rules  in  relation  to  fraudulent  appointments  do  not,  then,  &pply 
to  the  case,  but  it  is  simply  a  question  of  the  validity  of  its 
exercise,  so  far  as  it  ia  in  favor  of  grandchildren. 

The  result  is,  that  her  appointment,  so  far  as  it  is  exercised 
in  favor  of  her  children,  is  valid,  and  the  appointment  to  her 
grandchildren  is  yoid. 

The  slave  Tillman,  given  at  yaluation  in  the  third  clause  to 
her  daughter,  Mrs.  McKee,  is  not  properly  disposed  of,  as  the 
amount  of  the  value  is  distributed  in  a  manner  not  authorized 
by  her  power.  The  dispositions  in  clauses  4, 5,  and  7,  being  to 
children  of  the  donor,  are  good;  so  are  the  bequests  of  the 
eighth  clause,  as  that  relates  to  property  not  embraced  in  the 
trust,  that  being  limited  to  the  slaves. 

A  valid  ap])ointment,  though  in  the  same  deed  or  will  with 
others  not  valid,  will  be  maintained:  2  Sugden  on  Powers,  87. 

The  other  slaves,  not  disposed  of  by  the  widow  under  the 
trust,  must  be  distributed  equally  among  all  the  objects  of  the 
power,  under  the  will  of  David  Baggerly.  We  have  felt 
strongly  inclined  to  produce  equality,  by  compelling  those  to 
account  who  have  received  slaves  by  the  valid  exercise  of  the 
discretionary  power  confided  to  the  widow,  but  have  been 
unable  to  find  any  principles  to  authorize  it.  She  had  the  ex- 
press power  to  give  the  whole  to  ^^  any  one  or  more,"  and  exclude 
the  others.  She  could  have  given  all  to  one.  All  would  have 
been  equal  on  failure  to  exert  the  power,  or  in  case  of  an  invalid 
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or  void  exercise  of  it.  The  unrestricted  power  of  selection  and 
discrimination  intrusted  to  her  enabled  her  legally  to  produce 
any  inequality  she  desired.  So  far,  then,  as  she  has  appointed, 
that  must  stand,  with  its  advantages  to  the  objects  selected. 
As  to  that  portion  of  the  property  she  has  left  untouched  by 
her  power,  it  must  pass  under  the  will  of  the  testator  as  a  vested 
remainder,  exempt  from  the  contingent  power  of  appointment 
given  to  her  over  it,  to  all  his  children  and  their  representatives, 
where  any  are  dead.  It  is  not  a  case  for  collation  of  advance- 
ments, as  in  cases  of  intestacy;  but  the  right  is  derived  from 
the  will.  All  the  children  then  are  embraced,  without  regard 
to  what  any  may  have  received  under  the  exercise  of  the  power, 
that  is,  from  a  different  source:  Sugden  on  Powers,  508. 

Where  a  discretionary  power  is  not  exercised,  the  whole  of 
the  objects  who  are  within  it  will  take  in  equal  shares:  Hill 
on  Trustees,  70-492.  So  it  must  be  where  it  is  not  exercised  as 
to  part,  in  the  disposition  of  that. 

The  decree  of  the  chancellor  will  be  reversed,  and  decree 
here  in  accordance  with  this  opinion. 


GRANDCHn<DR£N    GAKNOT   TaKE    UNDSB  WiLL    AS    "ChILDBEN," 

THKRB  ARK  Childrkn:  Presley  v.  Davis.  62  Am.  Dea  396. 

Devise  to  One  for  Life,  and  7X>  his  Children,  ErFScr  of:  Bogers  t. 
Imagers,  20  Am.  Dec.  716;  Tliompson  v.  Garwood,  31  Id.  502;  Carr  v.  EsUll,  63 
Id.  648. 

Testator's  Children  Take  Vested  Interest  in  Estate  Devised  to 
Wife  to  be  Divided  "amongst  my  chUdren  as  she  may  think  best,"  and 
on  failure  of  appointment,  tlio  children  take  equally  at  the  wife'a  death: 
Cathey  v.  Cat/tey,  49  Am.  Dec.  714,  and  note  thereto  716. 

Efflct  of  Executed  and  Unexecuted  Powers:  See  note  to  Jchnrnm  v. 
Cushing,  41  Am.  Deo.  704-706;  Calhey  v.  Cailtey,  49  Id.  714. 

Effect  of  Defectivb  Execution  ov  Powers:  MUdiellT,  Denson,  65  Am. 
Dec.  403. 

Vested  Estate  in  Remainder  is  Created,  when:  See  ooUeetod  mm»  in 
note  to  Manderson  v.  Lubens,  62  Am.  Dec.  315. 

Po¥rERs  Coupled  with  Interst:  See  note,  describing  and  defining  them* 
ahowing  what  are,  and  when  they  may  be  executed,  and  giving  instances  o{ 
powers  not  coupled  with  an  interest,  to  Cassiday  v.  MeKenue,  39  Am.  Dec. 
82,83. 

Powers  m^sr  be  Executed  in  Good  Faith.  Courts  of  equity  will  aid 
defective  execution  of  powers,  but  not  the  non-execution  of  them:  MUehdl  v. 
JDeiMon,  65  Am.  Dec.  403.  But  the  presumption  that  a  power  of  appointmeni 
has  been  legally  exercised  exists  in  favor  of  innocent  purchasers  or  meritori- 
ous claimants:  Marshall  v.  Stephens,  47  Id.  601. 

The  principal  case  was  citrd  in  Cockrill  v.  Maney,  2  Tenn.  Ch.  55^  to 
the  point  that  upon  the  valid  execution  of  a  power  under  a  will  the  i^pointesa 
uJlo  under  the  original  will;  and  on  page  56,  that  a  widow  may,  in  the 
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cise  of  the  power  of  ^pointment  nnder  her  hushaiid*!  will,  charge  the  ap- 
pointees wiUi  adTanoemsnti  made  to  them  by  her  hnahand  or  herself.  In  order 
to  produce  inequality  ^  the  portiona  of  sach  deriaeea.  Bat  in  the  absenoa 
of  sach  a  power,  it  ia  not  a  case  for  collatiflin  of  advanoementa^  aa  in  oases  ot 
Id. 
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IBqoAJjnt  AMONG  PAxnriBft— Pabkhxe'b  las  upon  Pabtiixbshzp  Lavm.— 
Partners  in  lands  haye  an  equity  against  each  other  far  the  purpose  of 
producing  equality  among  themselTes.  This  equity  &stens  itself  to,  and 
ia  a  lien  upon,  tbnr  respeetive  interests  in  the  partnership  lands;  and 
neither  partner,  nor  a  creditor  of  his,  nor  a  purohaser  from  him  with  no- 
tice, can  deprive  his  copartner  of  such  lien. 

pAsnrKB's  LisN  uroH  pABTinDtsHiF  Lands  mat  bi  Entobcbd  bt  hu  Pxk- 
aoNAL  RsFBESXHTATim  af toT  his  death,  where  inequalify  between  the 
partners,  or  indebtedness  from  one  to  the  other,  arose  from  transaetions 
occurring  in  the  lif e>time  of  such  partner;  as  it  is  immaterial  whether  the 
amount  of  such  inequality  or  indebtedness  was  ascertained  at  the  death 
of  the  partner  in  whose  favor  this  inequality  existed. 

OwKiB  07  Legal  True  to  Pabtnbbbhip  Lands  cannot  bb  Fobokd  to 
Pabt  with  It  until  the  copartner's  debt  to  him  is  paid,  and  he  is  freed 
from  liability  for  him.  If  two  persons  are  joLDt  owners  of  lands— one 
having  the  legal  title,  the  other  a  mere  equity  in  the  land— and  the  latter 
is  indebted  to  the  former,  the  one  who  has  the  legal  title  cannot  be  forced 
to  part  with  it  until  his  debt  is  discharged  and  he  is  freed  from  liability 
for  Yob  copartner. 

PntOHABBB,  MOBTGAQBBy  OB  ATTACHING  CbBDITOB  OV  EqUITABLB  IntBBBST 

nf  Partnebship  Lands  must  take  it  incumbered  with  the  equity  exist- 
ing against  the  person  having  such  equitable  interest;  for  the  purchaser 
•  of  an  equitable  title  must  always  abide  by  the  case  of  the  person  from 
whom  he  buys. 

PBBSONAL  RXFBBSBNTATiyB,   HXIBS,   OB  DBTUBBS  07  OnB  HoLDDIG  LbGAL 

Title,  and  Eqxjttablb  Libn  on  Pabtnbbship  Land  for  satisfaction  of 
indebtedness  to  him,  may  enforce  such  equitable  lien,  if  the  party  hold- 
ing it  dies  before  its  enforcement. 
BfiBOT  07  Mobtoagbb  07  Equitablb  Intbbbst  in  Pabtnbbsbjp  Land  Bb- 
ooMiNa  Indkbtbd  to  Holdxb  07  Lboal  Tttlx. — Where  the  holder  of  an 
equitable  interest  in  partnership  land  mortgages  it  to  a  third  person,  and 
the  mortgagee  becomes  indebted  to  the  holder  of  the  legal  title,  and  as- 
signs his  claim  upon  the  mortgagor,  together  with  hie  lien,  the  land  be- 
oomes  subjected  to  an  additional  equity  against  the  mort^^agee  by  reason 
et  his  indebtedness,  and  his  assignee,  occupying  the  same  ground,  must 
yield  to  the  superior  equity  of  the  person  holding  the  legal  title. 

The  £actB  are  stated  in  the  opinion. 

WtUiam  Thompson^  for  the  complainants. 
F.  B.  Fogg^  for  the  defendants. 
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By  Court,  Wright,  J.  On  the  first  of  September,  1837,  John 
C.  McLemore  executed  to  William  M.  Gwinn  a  deed  of  trust 
upon  the  one  undivided  moiety  of  two  tracts  of  land  entered  in 
the  name  of  Charles  J.  Love,  situated  in  the  county  of  Dyer, 
and  state  of  Tennessee. 

One  of  these  tracts  contained  five  thousand  and  the  other 
one  thousand  seven  hundred  acres,  and  the  deed  of  trust  re- 
cited that  the  other  moiety  belonged  to  Charles  J.  Love. 

On  the  tenth  of  November,  1837,  this  deed  of  trust  was  reg- 
istered in  Dyer  county,  and  purports  to  have  been  executed  to 
secure  pre-existing  debts,  due  from  McLemore  to  Gwinn. 

On  the  twenty-ninth  of  November,  1847,  Gwinn  assigned  to 
complainant,  William  S.  Williams,  the  claim  he  so  held  upon 
McLemore,  with  the  trust,  to  secure  its  payment. 

These  lands  had  been  located  by  W.  B.  Jones,  who  was  em- 
ployed by  Charles  J.  Love  and  McLemore  for  that  purpoee; 
and  by  a  decree  of  this  court  rendered  the  nineteenth  of  Feb- 
ruary, 1846,  one  Woodfolk,  as  the  assignee  of  Jones,  recovered 
jointly  against  Samuel  T.  Love,  as  the  executor  of  Charles  J. 
Love,  and  also  against  said  McLemore,  the  sum  of  two  thou- 
sand and  eighty-three  dollars  and  sixty  cents,  with  interest 
from  the  first  of  January,  1846,  as  compensation  to  the  locator, 
Jones,  for  locating  said  two  tracts  of  land,  and  for  other  small 
amounts  against  them,  and  one  third  of  the  costs  of  that  suit — 
the  whole  of  which  Charles  J.  Love's  executor  paid — ^McLemore 
being  unable  to  pay  any  part  of  it. 

It  further  appears  that  Samuel  T.  Love,  as  the  exeoator  of 
Charles  J.  Love,  on  the  fourth  of  March,  1843,  obtained  a  de- 
cree in  the  chancery  court  at  Franklin,  against  John  C.  Mc- 
Lemore, for  three  4iiousand  eight  hundred  and  sixty-seven 
dollars,  upon  which  executions  have  been  run,  and  returned 
"  no  property  foimd." 

McLemore  and  Charles  J.  Love  had  been  partners  in  the 
purchase  and  location  of  land  warrants,  and  this  last  recovery 
grew  out  of  matters  pertaining  to  the  partnership. 

The  amount  due  Charles  J.  Love's  estate  by  McLemore,  on 
account  of  these  two  recoveries,  on  the  twenty-second  of  May» 
1856,  was  eight  thousand  seven  hundred  and  seventy-three 
dollars  and  ninety-eight  cents,  and  the  same  remains  unpaid. 

Gwinn  and  Charles  J.  Love  had  been  partners  in  the  manu- 
facture of  iron;  and  the  latter  having  died  in  July,  1837,  a  bill 
was  filed  on  the  first  of  September  of  that  year  by  Samuel  T. 
Love,  as  the  executor  of  Charles  J.  Love,  against  Gwinn.  for  a 
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settlement  of  the  partnenhip;  and  on  the  thirteenth  of  June, 
1851y  a  decree  was  had  in  his  £EiTor  against  Gwinn  for  thirty 
thonsand  nine  hnz^dred  and  ninety-four  doUars,  and  this  also 
remains  nnsatisfied. 

Charles  J.  Love,  in  his  life-time,  had  made  a  oorenant  with 
McLemore  to  convey  him  the  one  undivided  half  of  the  one 
thousand  seven  hundred  acres,  and  had  also  made  him  a 
transfer  of  the  one  undivided  half  of  the  five  thonsand  acres, 
upon  a  copy  of  the  entry;  but  it  was  agreed  between  them  that 
the  grants  should  issue  in  Love's  name. 

The  grant8did,aocoirdingly,is8ue  to  Charles  J.  Love,  and  the 
legal  title  to  said  lands  stands  now  in  the  heirs  and  devisees 
of  said  Chailes  J.  Love. 

It  is  to  be  inferred  fiom  the  record  in  this  cause  that  the 
two  tracts  of  land  aforesaid  belonged  to  the  partnership  lands 
of  McLemore  and  Charles  J.  Love. 

On  the  third  of  September,  1847,  Samuel  T.  Love,  as  the 
executor  of  Charles  J.  Love,  together  with  his  heirs  and  dev* 
iaees,  filed  a  bill  against  McLemore,  seeking  to  subject  his  in- 
terest in  the  said  two  tracts  of  land  to  the  payment  of  his  half 
of  the  Woodfolk  decree,  and  also  to  the  decree  of  the  fourth  of 
March,  1843,  charging  that  they  had  a  lien  upon  his  interest 
in  said  lands. 

On  the  twelfth  of  April,  1849,  William  S.  Williams  filed  his 
bill  i^^ainst  Charles  J.  Love's  executor,  and  heirs  and  devisees, 
and  also  against  McLemore  and  Gwinn,  upon  the  mortgage 
debt  assigned  to  him  by  Gwinn,  claiming  priority  out  of  said 
McLemore's  interest  in  said  lands,  and  asking  for  an  iiguno- 
tion  against  Charles  J.  Love's  executor,  heirs,  and  devisees, 
and  that  the  legal  title  of  one  half  of  said  lands  be  divested 
out  of  them  and  sold  to  pay  his  debt. 

The  executor  and  heirs  and  devisees  of  Charles  J.  Love  in- 
sist that,  before  they  shall  be  compelled  to  part  with  the  legal 
title  to  said  McLemore's  moiety  of  said  lands,  the  debt  due 
them  from  him,  as  well  as  the  debt  due  from  Gwinn,  must 
first  be  paid. 

And  the  question  is,  whether  their  rights  and  equities  are 
not  superior  to  the  equity  of  Williams. 

We  think,  if  it  were  necessary,  it  might  fiEurly  be  deduced 
from  this  record  that  the  whole  indebtedness  to  McLemore  to 
Charles  J.  Love  arose  out  of  transactions  connected  with  their 
partnership  in  land-warrants  and  lands,  of  which  these  two 
tracts  were  a  part    If  so,  Charles  J.  Love,  at  his  death,  for 

▲M.  Dm.  Vou  Lxxm— u 
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the  piirpofle  of  prodnoing  equality  between  them,  had  an  equity 
against  McLenuxrey  which  fastened  itself  upon  his  interest  in 
these  lands,  and  of  which  he  could  not  be  deprived  by  Mc- 
Lemore  or  any  creditor  of  his,  or  purchaser  from  him  with 
notice.  A  foHiari  would  this  be  so  as  to  McLemore's  half  of 
that  part  of  the  decree  in  &vor  of  Woodfolk  which  was  given 
as  compensation  tar  the  location  of  these  very  lands:  Sweat  v. 
HeiMorij  6  Humph.  49;  Oee  v.  Oee^  2  Bneed,  895. 

And  it  can  make  no  difference  that  at  Love's  death  the 
amount  of  inequality  between  them  had  not  been  ascertained 
by  a  decree;  and  that  the  claim  of  the  locator  existed  in  the 
form  of  a  joint  liability  which  was  not  satisfied  by  the  heirs 
and  representatives  of  Charles  J.  Love  until  long  afterwards. 

They  nevertheless  arose  bom  transactions  occuning  in  the 
dfe-time  of  Love,  and  the  equity  existed  at  that  time. 

But  if  we  were  to  assume  that  the  indebtedness  to  Charles 
J.  Love  by  McLemore,  and  his  liability  for  him  to  Jones  cor 
Woodfolk,  arose  from  independent  transactions,  unconnected 
with  these  lands,  or  with  the  partnership^  he  could  not  have 
forced  him  to  a  conveyance  of  this  half  of  these  lands  withoat 
paying  his  indebtedness  to  him,  and  freeing  him  from  liability 
for  him. 

And  the  same  rights,  predsely,  exist  in  fovor  of  the  exeeutor, 
and  heira,  and  devisees  of  Charles  J.  Love.  They  have  the 
legal  title  to  these  lands,  and  cannot  be  foioed  to  part  with  it 
until  the  debt  due  from  McLemore  is  paid. 

And  the  same  rule  applies  to  Gwinn.  If  he  had  filed  the 
bill,  he  could  not  compel  a  sale  by  the  executor,  heirs,  and 
devisees  of  Love,  who  had  the  legal  title,  until  he  would  do 
equity  by  paying  not  only  the  debt  due  from  McLemore,  but 
also  the  debt  due  from  himself  to  Love's  estate,  which  has  been 
ascertained  by  the  decree  aforesaid. 

The  transactions  between  Charles  J.  Love  and  Owinn  also 
occurred  previous  to  July,  1837,  the  time  of  the  death  of  the 
former,  or  the  debt  arose  from  transactions  occurring  prior  to 
that  time. 

Owinn,  as  we  shall  see,  took  his  mortgage  incumbered  with 
the  equity  existing  against  McLemore;  and  in  his  hands  it  be- 
came subjected  to  an  additional  equity  against  him,  because  of 
his  indebtedness  to  Love's  estate,  and  the  equity  of  the  estate 
being  at  least  equal  to  that  of  McLemore  or  Ghrinn,  and  the 
executor,  heirs,  and  devisees  of  Love  having  the  legal  title  in 
these  lands,  must,  in  a  court  of  chancery,  prevail:  Turner  t. 
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PeHgreWj  6  Humph.  488,  440;  Sweat  y.  Hmmm,  6  U.  tf  ,  50; 
Alexander  y.  WaBaee^  10  Yerg.  105. 

WiUiame,  in  this  case,  is  in  no  better  ritoatiofn  thaa  Gwimi, 
ftnd  Crwinn  in  no  better  condition  than  McLemore. 

There  is  no  mle  in  equity  better  settled  than  thiSi  that  a 
purchaser  of  an  equitable  titie  must  always  abide  by  the  case 
of  the  person  from  whom  he  boys:  Craig  ▼•  Lriper^  2  Yerg.  193 
[24  Am.  Dec.  479]. 

The  questions  involved  in  this  cause  were  decided  by  this 
court  in  the  late  unreported  case  otJohmian  v.  Napier. 

M.  C.  Naper  was,  in  equity,  entitled  to  certain  lands  which 
had  been  entered  and  granted  in  the  name  of  Thompson.  The 
Conner  sold  these  lands,  with  others,  to  B.  N.  Napier,  upon 
time,  and  bound  himself  to  make  a  title*  He  made  an  assign- 
ment for  the  benefit  of  his  creditors,  by  which  Johnston,  as 
trustee,  became  entitled  to  the  debt  fear  the  purchase-money  of 
the  land  due  from  B.  N.  Napier.  When  Thompson  was  called 
on  by  M.  C.  Napier,  or  Johnston,  his  trustee,  to  convey,  so  that 
the  title  of  B.  N.  Napier  might  be  completed,  he  refused,  unless 
M.  0.  Naper  would  indemnify  him  for  his  liabilities  as  surety 
and  indorser,  and  also  pay  hkn  a  debt  due  from  M.  C.  Napier. 

This  court  decided  he  could  not  be  compelled  to  convey  un* 
leas  indemnified  and  his  debt  paid. 

DooEco  affirmed. 


Bmu»  Eauam  Pubcbasid  warn  FAKsnanr  Wmnm^  Ain>  loa  Ba 

PuawJSBi^  11  ehiiged  witfa  atanut  In  tnwor  of  cne  pariBW  ntU  tfaedebli 
oWigatwy  oawXL  ttn  psid,  and  an  aeooontiag  batwaaa  the  paitnm  la  hadt 
Dper  T.  OhHt^  8S  Am.  Dee.  607.  For  other  oaeee  bearing  more  or  leee  npov 
thii point,  eee  JBonteff  ▼.  Penf.  47  Id.  687;  MUlerT.  EMI,  67  Id.  806;  7^- 
iM^lbfiil  T.  Cakinqpfi%  Id.  510;  iZ6&erte  ▼.  ITeCbr^,  68  Id.  60A;  Coom^9  Afftal. 
70  Id.  140;  Andnw^ BOnr.  Bfwm,  66  Id.  262;  hut  tfaie  eqniteble  lien  is 
aoUiy  nnder  the  oontrol  of  the  partnan:  Note  te  Qrttm  ▼.  Chime,  18  Id.  647; 
AvtImtfT.  P^nyt  47Id.687;  and  if  the  partnenhip  k  dJeeolved  tfaia  lien  ie 
fonei  See  oeae  lait  cited. 

Qm  if«M»m  ov  PABxsxssiap  mat  bb  Iwssebd  wixh  Brniaa  Lbqal 
Tirui  to  real  estate  porohaeed  with  partaerdi^  fnads;  lint  in  aqfoitj  he  wiU 
be  treated  as  holding  the  legd  titto  in  trust  for  the  bcBifit  of  the  partnership! 
JfofvavT.  A|||braM^67Am.Dee.682;  note  to  JTwclmi  t.  Smmur,  47  Id.  880. 

Fansa's  Lmr  ov  PisivmsBiF  Pmrairnt  See  oasee  ooUeeted  in  notee 
to  JfiOir  T.  MtO,  67  Am.  Deo.  811. 

LsoAL  TEfLB  TO  PABmBSHip  BBAi/nT  h  Lbr  UjnxDnTBBBD  by  OOBrtS 
«f  mipaSbf,  9xio&^  so  fsr  as  neeeessry  to  protset  the  eqvitable  if^ts  of  the 
partners:  Lamff^Bdny.  ITov^  60  Am.  Dee.  688^  and  note  thereto  688. 

*tmm  msaatKL  oasb  w^  crbd  in  eaeh  of  the  foDowing  opinions^  and  to 
the  point  statsd:  Ijuds  held  \gf  deoeesed  faosband  under  a  psrol  paiehses 
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would  not  make  him  the^' equitable  owner; "  thflfefora  Us  widow  would  nsl 
be  entitled  to  dower  in  each  Umde:  Lam  v.  CMcrAMy,  1  Heiflk.  8S2.  But 
where  the  vendor,  instead  of  giving  a  title  bond,  lends  the  porohaaar  maoej, 
and  retains  the  l^gal  title  to  land  sold  by  agreement  with  the  pnrohaaar,  aa 
aeonrity  for  the  money  lent»  the  parol  oontract  oonyerta  the  tranaaofeion  into 
a  mortgage,  and  the  Tender's  lion  is  discharged.  So  upon  the  death  and  in- 
aolvenoy  of  the  purchaser  the  vendor  is  entitled,  as  against  the  other  creditors 
of  the  estate,  to  be  paid  in  foil  by  sale  of  the  land;  bnt  as  the  vendor's  lien 
has  been  discharged,  and  the  title  bond  transformed  into  a  mortgage  as  seoo- 
lity  for  the  money  lent  by  the  vendor  to  the  pnrohaasr,  the  widow  of  the  por- 
ohaser  and 'mortgagor  has  a  saperior  right  to  the  vendor  and  mortgagee  to  be 
first  endowed  out  of  the  land  so  held:  Jamei  v.  Fiekta,  6  Id.  396.  A  party 
holding  the  legal  title  will  not  be  forced  to  part  with  it  nntil  debta  dne  him 
from  the  party  seeking  to  obtain  the  title,  and  growing  out  of  the  anb jeot  of 
the  title^  are  paid  or  satisfied:  MUeheB  v.  Brown,  6  Ooldw.  600.  A  pecaoa 
having  the  l^gal  title  to  land  may  retain  it  to  aeoore  any  indebtedneaa  dne  to 
him  from  the  equitable  owner,  or  those  claiming  nnder  him,  even  if  the  in- 
debtedness did  not  grow  ont  of  the  land:  WhUe  v.  Blaisemore,  8  Lea»  (12.  Hie 
equity  of  a  Joint  owner  of  real  or  personal  property,  to  be  reimboraed  the 
excess  of  his  expenditures  in  the  purchase  or  improvemant  of  the  Joint  prop- 
erty, or  otherwise  created,  is  superior  to  the  rights  of  a  Judgment  oreditor  of 
the  co-owner  seeking  satisfaction  out  of  his  interest  And  the  co-owner  can 
have  no  part  of  the  proceeds  until  the  debts  are  paid:  Brwm  v.  Bigiejff  8 
Tenn.  Ch.  629;  ^rman  v.  McMUliam,  2  Lea»  121  An  individual  creditor  of 
one  of  the  membera  of  a  partnership  can,  by  execution  sale  and  purchase  of 
land  bought  with  partnership  funds,  only  acquire  the  interest  of  the  debtor 
after  a  partnership  settlement:  Cheek  v.  Andenon,  Id.  198.  Though  the  pur- 
chaser be  indebted  to  the  heirs  in  an  independent  transaction  not  connected 
with  the  parcel  of  realty  aa  to  which  the  title  is  demanded,  yet  the  heirs  have 
an  equity  to  retain  the  l^gal  titie  of  such  land  until  the  independent  debt  is 
paid:  MeOddride  v.  McCMdrick,  2  Tenn.  Oh.  648.  Upon  the  principle  of  the 
principal  case,  a  court  of  equity  will  not  compel  a  surety  or  indorser  to  part 
with  funds  in  his  hands  in  favor  of  a  creditor,  unless  the  creditor  first  indem- 
nifies him  against  his  liabilities  for  the  debtor  as  surety  and  indorser;  bnt  the 
mere  liability  of  an  indorser,  without  any  payment  of  the  money,  does  not 
enable  him,  aa  owner,  to  sue  sntecedent  partiea  to  the  paper,  or  to  have  set- 
effs  allowed  him  against  them;  nor  can  he  daim  to  have  a  trust  fund,  thougib 
created  for  his  indemnity,  diverted  from  the  debt,  and  applied  to  his  use: 
Shrhmm  v.  Bank  t^Amarioa,  2  Coldw.  408.  In  Peaari  v.  Peaui,  1  Tenn.  Oh. 
207,  the  principal  case  was  cited  to  the  first  point  in  the  syUabos^  mtpra. 
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[2  Ubao,  Itt.] 

Lmr  OEianD  nr  Oosnucr,  and  RnxRvn>  ok  Faca  ov  OoanwrMaxM,  m 
KaaABDiD  AS  Sracino  Lien;  Mortoagb  and  Vxndoe's  Lmr  abb 
Vrnwaxn  isom  SFSomo  Lien.  An  express  lien  created  by  contract^ 
and  reserved  on  the  face  of  the  conveyance^  is  not,  in  all  req^eots^  equiv* 
alent  to  a  mortgage,  because  the  legal  estate  passes  by  the  convayanoe^ 
and  vests  in  the  purchaser.    It  is  also  of  different  forai,  and 
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fwatM  «fliflii^  thMi  Hm  ynadtt^u  lien.  Hm  Utter,  vImm  Hm  l^pl 
hM  been  eonTeyed,  eziste  only  by  impljefttifln  of  Uv,  and  k  the 
eretttare  of  a  eoort  of  tquity.  It  ie  in  tbe  nature  of  a  trost  only, 
end  not »  specifto  lien  npon  the  land  oonTeyedy  nntfl  a  bill  haa  been  filed 
to  enloroe  it.  A  lien  created  by  oontnct^  and  reaenred  on  the  faoe  of 
flke  oonyqyanoe^  ia  r^gardad  aa  a  apeoifio  lien,  f oming  an  original  aalh 
■taative  diaige  npon  the  estate  thna  oonT^ed,  and  aa  aieotiDg  all  p9- 
■OBs  who  may  Bobaeqiuotly  oome  into  poeMaaion  of  the  estate  with  noitiei^ 
eiflier  aotoal  or  oonatmotiTe^  of  ita  eziitenoe. 

Imetumd  Lmr  or  Vendor  Enan^  hov  oxlt  aoazhbt  PusoBAfliE  avd  hii 
"Bmob,  bnt  also  against  all  peraona  olaimhig  under  him  with  notioe  of  it» 
tiioai^  they  be  pnrchaaera  for  »  TalnaUe  oonaidention.  Thia  lien,  how« 
•rer,  does  not  eodat  against  a  ftona  JUU  porohasar  without  notioe,  nor  pre- 
▼ail  against  a  creditor  who  may  haye  aoq[nired  a  judgment  or  ezecatioo 
lien  npon  the  property  before  abOl  haa  been  filed  by  the  vendor  toenforoe 
MslisB, 

flnmio  Lmr,  oeb  Iamb  Cbmatmd  bt  Comnuior,  wnx  bs  OFXBAim 
AOAixn  CBXDEKna^  tena/ds  porohaaen^  and  aU  other  personi^  without 
regard  to  aotoal  noflioa^  where  the  oonToyanoe  reaemog  the  lien  has  becD 
properly  leoorded* 

PeimmFPow  ow  Law  d  that  Pubobabse  ov  LAin>  wow  Whi€8  Sptcivm 
Lmr  ia  reseired  holds  vnder  and  ooosistent  with  the  lien  nvttl  the  oon« 
tniy  is  shown  by  him. 

yfeaxm  ov  LonxATioirs  will  vot  OomonoB  to  Ruv  aoadist  Spkhio 
TdEM  nntil  the  pnrohasar  of  the  land  upon  whioh  the  lien  is  reserved  die- 
olsims  the  lien,  and  aasninea  to  hold  adversely  to  it^  with  the  knowledge 
of  the  party  having  sooh  lien. 

Ifna  Lani  or  Ssmr  Tmais  bdobb  Fiuve  Bill  to  BnoBOi  Lmrs  ion 
Txntmn  ow  Monxt  dob  hot,  nnder  thestatntes  of  Tennessee,  oreate  a 
bar.  Where  the  question  oonoems  the  eharaoter  of  defendant*B  poaaee- 
sion,  sooh  posissmon  nmst^  in  l^gal  contemplation,  be  adverse;  that  ia,  a 
eaase  of  action  mnat  have  eodsted  for  the  full  period  of  aeven  yeara  before 
snit  brought^  which  mi^t  have  been  asseited  at  any  time  within  that 
period,  in  order  to  crento  a  bar. 

Man  Pataxlb  m  Stohs-wohk,  to  bb  Donb  at  Ant  Tzmi  Gallid  loit 
oannoi  be  sued  on  without  a  previous  request  to  do  the  work. 

OESXUTB  of  LDOTATIOira  WILL  XOT  BlOIM  TO  RUH  AGAINST  NOTS  PaTABLI 

IN  Stonb-wobx,  to  be  done  at  any  time  called  for,  until  sooh  request  is 


BwTftiT  XT  Naked  Trxtbiki  or  Lixn  Whioh  Hb  Holds  iob  Anothhb,  te 
»  person  having  knowledge  of  the  character  of  the  claim,  is  a  nullity. 

IjASIUrT  OF  TrUBTKB— AOKNOWLBDOMXNT   OF  RbCUPT    OF   MONBT  AS   Bs- 

TOFFBL. — ^Where  a  naked  trustee  executee  a  releaae  under  aeal  of  a  lin 
for  the  payment  of  money,  in  which  ^e  acknowledges  the  reoeipt  of  the 
money,  he  holds  the  money  in  trust  and  is  liable  for  the  same.  And  his 
acknowledgment  estops  him,  both  at  law  and  in  equity,  from  denying  the 
fact  of  receiving  the  money. 

IhBOBBAL  OF  BiLL   IN  EOVirr  ON    DXMUBBBR.— BVBRT  BBAaONABLB   PBB- 

SUMFTION  IB  TO  BB  Madb  IN  Favob  OF  BiLL  IN  Equixt,  rather  than 
against  it.  It  is  only  when  it  clearly  appears  from  the  faoe  of  the  bill 
that  the  equity  of  complainant  is  barred  that  the  bill  will  be  dismissed 
SB  demurrer  for  that  cause. 

Thx  fiftcte  are  stated  in  the  opinion. 
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HowUm^  fbr  the  complainant. 
Emng  and  Cooper,  for  the  defendanta. 

By  Court,  McEinney,  J.  The  oomplainanfa  bill  waa  dia* 
missed  on  demurrer. 

The  bill  seeks  to  aubject  a  lot  in  the  town  of  Naahville,  to 
the  satisfaction  of  a  balance  of  unpaid  purchase-money,  by 
force  of  an  express  lien  reserved  upon  the  £bu^  of  the  conyey- 
ance. 

It  appears,  from  the  allegations  of  the  bill,  that  on  the  first 
day  of  December,  1848,  the  defendant  Eirkman  sold  and  con- 
veyed the  lot  in  question  to  the  defendant  Purcell  at  the  price 
of  one  thousand  five  hundred  dollars.  At  the  time  of  said 
sale,  Eirkman,  the  vendor,  was  indebted  to  the  complainant; 
and  it  was  mutually  agreed  between  Eirkman,  complainant 
and  Purcell  that  the  latter,  in  part  discharge  of  the  purchase- 
money  of  the  lot  due  to  Eirkman,  should  assume  and  become 
responsible  for  the  debt  due  from  Eirkman  to  complainant. 
And,  in  pursuance  of  this  agreement,  Purcell  executed  two 
notes,  one  for  five  hundred  and  twenty-five  dollars,  and  the 
other  for  three  hundred  and  twenty-five  dollars,  "  payable  in 
stone-work,  to  be  done  at  any  time  called  for,  after  the  first  of 
July,  1849."  By  this  arrangement,  and  the  payment  of  six 
hundred  and  fifty  dollars  in  hand  by  Purcell  to  Eirkman,  the 
purchase-money  of  said  lot  was  fully  paid  to  Eirkman,  and 
the  indebtedness  of  the  latter  to  complainant  was  extinguiahed. 
The  deed  of  conveyance  firom  Eirkman  to  Purcell,  which  was 
executed  at  the  time  of  the  contract,  recites  the  execution  of 
said  two  notes  by  Purcell  to  complainant,  in  part  discharge  of 
the  purchase-money  of  the  lot;  and  expressly  provides  that 
thesumsof  money  specified  in  said  notes  ^' shall  be  and  remain 
a  lien  upon  said  lot  or  parcel  of  land  until  said  soma  shall 
have  been  fully  satisfied,  discharged,  and  paid;  and  the  said 
William  Purcell,  upon  the  payment  of  said  notes,  is  to  have 
and  to  hold  the  aforesaid  lot  or  parcel  of  land,"  etc.  This 
deed  appears  not  to  have  been  proved  or  registered  until  Jan- 
uary, 1852,  which  was  after  the  sale  and  conveyance  to 
Cheatham,  hereafter  to  be  noticed. 

It  further  appears  from  the  bill,  that  on  the  nineteenth  ot 
January,  1850,  said  lot  was  sold  at  execution  sale  as  the  prop- 
erty of  said  Purcell,  and  was  purchased  by  one  Northrop. 
The  sheriff's  deed  to  Northrop,  in  describing  the  lot,  refers  to 
it  as  ''  being  the  same  conveyed  by  John  Eirkman  to  the  said 
William  Purcell,  by  deed  (unregistered),  on  the  first  day  of 
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December,  1843.  On  the  fourteenth  of  Jannaiy,  1841,  Nor- 
throp sold  and  oonyeyed  said  lot  to  F.  R.  Cheatham,  and  in 
his  deed  of  conyeyance  he  coyenanta,  amongst  other  things, 
that  said  lot  "  is  miincnmbered,  with  the  exception  of  the  bal« 
ance  of  the  purchase-money  due  from  one  William  Porcell,  on 
the  purchase  of  said  lot  of  ground  by  said  Purcell  from  John 
Kirkman,  on  the  first  day  of  December,  1848."  And  in  the 
covenant  of  warranty  he  wanrants  ^  against  the  lawful  claim 
of  all  persons,  except  such  as  may  claim  by  virtue  of  the  lien 
of  said  John  Kirkman  on  said  lot  of  ground,  for  the  unpaid 
purchase-money  due  from  the  said  William  Puroell  on  Mk 
purchase  aforesaid  from  Kirkman." 

The  bill  exhibits  a  copy  of  an  instrument  executed  by  Jdm 
Kirkman  to  Cheatham,  on  the  seventeenth  of  August,  1852,  in 
which  the  former  acknowledges  the  payment  to  him,  by  Cheat- 
ham, of  the  balance  of  the  purchase-money  due  on  the  two 
before-mentioned  notes,  executed  by  Purcell  to  complainant, 
and  in  consideration  thereof  he  relinquishes  to  Cheatham  all 
his  interest  in  said  lot. 

The  bill  charges  that^  in  £Btct^  Cheatham  paid  nothing  to 
Kirkham  for  said  release,  and  denies  that  Kirkham  had  any 
interest  in  the  notes,  or  in  the  lien  reserved  to  secure  their  pay- 
ment, or  that  he  had  any  power  to  release  or  discharge  said 
lien.  It  is  further  charged,  in  substance,  that  both  Northrop 
and  Cheatham  purchased  with  full  knowledge  of  the  £eust  that 
m  portion  of  the  purchase-money  of  the  lot  remained  due  to 
complainant,  and  also  with  knowledge  of  the  existence  of  the 
lien,  to  secure  the  payment  thereof  ;  and  that  they  respectively 
held  said  lot  in  subservience  to  and  consistently  with  the  right 
of  the  complainant,  and  not  adversely  thereto;  and  that  in  the 
summer  of  1857  Cheatham  had  promised  to  pay  complainant 
the  remainder  of  such  purchase-money. 

It  is  further  alleged  that  the  note  for  three  hundred  and 
twenty-five  dollars  still  remains  unpaid;  and  complainant 
etates  that ''  he  demanded  payment  of  said  note  long  sinc^, 
and  payment  was  refused.'' 

The  bill  seeks  to  subject  said  lot  to  the  satisfisustion  of  the 
amount  of  said  note  by  enforcing  the  lien,  which,  it  is  alleged, 
was  reserved  for  the  sole  benefit  of  the  complainant.  Purcell, 
Cheatham,  and  Kirkman  are  made  defendants  to  the  bilL 
The  demurrer  to  the  bill  is  filed  oa  behalf  alone  of  Cheatham- 

Taking  the  allegatjons  of  the  bill  to  be  true,  for  the  present, 
we  think  the  chan^lkir  erred  in  allowing  tiie  demurrer. 
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The  pretended  release  of  Kirkman  might  be  left  oat  of  view, 
as  entitled  to  no  consideration  in  the  determination  of  the 
main  question  intended  to  be  raised  by  the  demnrrer.  Upon 
the  facts  charged  in  the  bUl,  the  release  is  a  mere  nnllily. 
Kirkman  held  the  lien  as  a  naked  trustee  for  the  complainant. 
No  lien  could  possibly  have  existed  in  his  own  feiTor,  for  the 
simple  reason  that,  by  the  arrangement  stated  in  the  bill,  his 
claim  for  the  purchase-money  of  the  lot  was  fully  satisfied  and 
extinguished  at  the  time  of  the  sale.  And  Cheatham,  as  is 
substantially  charged,  having  knowledge  of  the  facte,  cannot 
ayaU  himself  of  the  release  for  any  purpose.  How  it  might 
be  if  Cheatham  occupied  the  footing  of  a  bona  fide  purchaser 
without  notice  need  not  be  stated.  It  is  dear,  however,  that 
Kirkman  is  a  proper  party  defendant,  either  for  the  purpose  of 
having  the  release  annulled,  or  for  the  purpose  4>f  having  a 
decree  against  him  for  the  amount  of  the  unpaid  purchase- 
money,  which,  by  his  deed,  he  acknowledges  the  reception  of 
from  Cheatham.  For,  although  he  had  no  right  to  receive  the 
money,  yet,  having  done  so,  he  must  be  treated  as  holding  it 
in  trust  for  complainant.  And  his  acknowledgment  being 
under  seal  would  be  an  estoppel  upon  him,  at  law,  to  deny  the 
fact  of  having  received  the  money;  and  he  will  be  alike  pre- 
cluded in  equity,  for  he  cannot,  in  the  latter  forum,  be  heard 
to  allege  that  he  made  the  release  without  consideration  with 
a  view  to  cut  o£f  the  lien;  forthis  would  have  been,  on  his  part, 
a  palpable  fraud  upon  the  rights  of  the  complainant,  which  he 
will  not  be  heard  to  insist  upon  in  exoneration  of  his  liafailify. 

But  the  chancellor  allowed  the  demurrer,  as  is  stated  in  the 
argument,  on  the  ground  that  the  complainant's  equify  was 
barred  by  the  statute  of  limitations.  This  oondusion  is  erro- 
neous, we  think,  for  several  reasons. 

That  it  was  competent  to  the  parties,  by  mutual  agreement, 
to  create  the  lien  declared  in  the  deed  from  Kirkman  to  Pur- 
cell,  for  the  benefit  of  the  complainant,  admits  of  no  doubt 
upon  general  prindples  of  law.  But  the  exact  nature  and 
legal  efifect  of  a  lien  thus  created  seems  not  to  be  well  defined 
in  any  of  the  books  to  which  we  have  had  access.  It  certainly 
is  not,  in  all  respects,  equivalent  to  a  mortgage,  because  the 
legal  estate  passes  by  the  conveyance  and  vests  in  the  pur- 
chaser, notwithstanding  the  lien  reserved  in  the  deed. 

And  yet  it  must  be  regarded  as  in  some  respects  different 
from,  and  as  possessing  greater  efficacy  than,  the  vendor's  lien, 
properly  so  called.  The  latter,  where  the  legal  estate  has  been 
conveyed  to  the  vendee,  is  the  mere  creature  of  a  court  of 


Deo.  1868.]  LraooLN  v.  Pubcxxx.  201 

eq[ait7.  It  ezista  only  by  implication  of  law,  and  is  in  the 
natme  of  a  trust  only,  and  not  a  spedfio  lien  upon  the  land 
conveyed,  until  a  bill  has  been  filed  to  enforce  it:  10  Hnn,  871. 

But  an  express  lien,  created  by  contract  and  reserved  on  the 
face  of  the  conveyance,  though  not  a  mortgage,  must  at  least  be 
regarded  as  a  specific  lien,  fiuming  anoriginal  substantive  charge 
npon  the  estate  thus  conveyed;  and  as  a£fecting  all  persons  who 
may  sabseqnently  come  into  possession  of  the  estate  with  no> 
tice,  either  actual  or  constructive,  of  its  existence.  This  must 
necessarily  be  so;  for  even  the  implied  lien  of  the  vendor  exists, 
not  only  against  the  purchaser  and  his  heirs,  but  also  against 
all  persons  claiming  under  him,  with  notice  of  it,  though  they 
be  purchasers  for  a  valuable  consideration. 

But  this  implied  lien  does  not  exist  against  a  bond  fide  pur- 
chaser without  notice;  neither  will  it  be  allowed  to  prevail 
against  a  creditor  who  may  have  acquired  a  judgment  or  execu- 
Uon  lien  upon  the  property  before  a  biU  has  been  filed  by  the 
vendor  to  enforce  his  lien:  10  Hun,  871,  876.  But  not  so  of 
the  lien  created  by  contract,  as  in  the  present  case.  If  the  con* 
veyance  reserving  the  lien  has  been  duly  ref^tered,  such  lien 
wiU  be  operative  against  creditors,  homa  fide  purchasers,  and 
all  other  persons,  without  regard  to  actual  notice. 

It  is  true,  in  the  present  case,  that  the  deed  from  Kirhnan  to 
Purcell,  reserving  the  lien,  was  not  registered  until  after  the 
sale  by  Northrop  to  Cheatham.  But  this  is  of  no  consequence 
in  this  particular  case,  because  the  deed  fiN>m  Northrop  to 
Cheatham  expressly  recognises  the  existoice  of  the  lien  do* 
clazed  in  Kirkman^s  deed. 

If  this  view  of  the  nature  and  eflfoot  of  the  lien  in  queeticm  be 
correct,  it  certainly  does  not  create  between  the  parties  a  rela- 
tion similar  to  that  of  a  mortgage,  as  regards  the  application  of 
the  statute  of  limitations.  The  relation  of  the  purchaser  is 
more  analogous  to  that  of  a  trustee,  by  express  contract,  who 
may  disclaim  the  trust;  and  alter  such  disclaimer,  and  a  knowl- 
edge thereof  broc^t  home  to  the  CMfui  jue  (ruse,  may  claim  and 
hold  adversely  to  him.  This  is  putting  the  case  in  the  most 
favorable  point  of  view  for  the  defendant  Cheatham.  But  this 
will  not  avail  him,  as  the  presumption  of  law  is  that  he  is  hold- 
ing  under  and  consistentiy  with  the  trust,  until  the  contrary  is 
afiSrmatively  shown  by  him.  Upon  this  presumption  alone 
the  complainant  might  have  safely  rested,  in  answer  to  the 
demurrer,  without  the  aid  of  the  afl&rmative  allegation  in  the 
liill  that  the  defendant  had  held,  and  was  holding,  in  subo^di- 
nation  to  his  lien. 
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Tt  is  altogether  a  mistaken  conclusion  that,  under  the  second 
section  of  the  act  of  1819,  the  complainant's  equity  is  barred 
by  the  mere  lapse  of  seven  years  befo**e  filing  his  bUI.  irre- 
spective of  the  character  of  defendant's  possession.  To  create 
a  bar  under  that  section,  the  possession  must  be  in  legal  con- 
templation adverse.  Such  has  been  the  uniform  course  of  de- 
cision since  the  case  of  DycJie  v.  ChtsSj  3  Yerg.  897.  And  the 
case  relied  on,  Ray  v.  Goodmanj  1  Sneed,  686,  when  carefully 
examined,  will  be  found  to  be  in  accordance  with  previous 
adjudications  upon  the  statute. 

But  again:  the  case  of  Ray  v.  Ohnximany  9upra,  settles  that 
the  purchase-money  must  have  been  due  seven  years,  before 
the  filing  of  the  bill,  to  enforce  the  payment  thereof  by  a  sale 
of  the  land. 

In  other  words,  a  cause  of  action  must  have  existed  for  the 
full  period  of  seven  years  before  suit  brought,  which  mi^t 
have  been  asserted  at  any  time  within  that  period  in  order  to 
create  a  bar.  This  cannot  be  predicated  of  the  case  under 
consideration,  from  the  face  of  the  bill. 

The  notes  were  '^payable  in  stone-work,  to  be  done  at  any 
time  called  for  after  the  first  of  July,  1849."  We  take  it  to  be 
too  clear  to  require  either  authority  or  argument  that  no  action 
could  have  been  maintained  on  these  notes  without  a  previous 
request  to  do  the  work  stipulated  to  be  done.  Until  such  de- 
mand or  request  made  and  refused,  there  was  no  defeiult  or 
breach  of  contract  on  the  part  of  the  maker  of  the  notes;  and 
oonsequently  no  right  or  cause  of  action  on  the  part  of  the 
complainant.  The  principle  that  in  contracts  for  the  payment 
of  money  on  demand  the  bringing  suit  is  all  the  demand  re- 
quired, has  no  application  to  a  case  like  the  present 

From  the  statement  in  the  bill  that  payment  was  demanded 
^'  long  since,"  and  refased,  it  cannot  be  inferred  that  it  waa 
demanded  more  than  seven  years  before  suit.  This  would  be 
to  reverse  the  rule  that  upon  a  demurrer  every  reasonable  pre* 
sumption  is  to  be  made  in  favor  of  rather  than  against  the  bill. 
It  is  only  in  cases  where  it  clearly  appears,  from  the  tsuce  of 
ihe  bill,  that  the  complainant's  equity  is  barred,  that  the  bill 
will  be  dismissed  upon  demurrer  for  that  cause. 

Decree  reversed  and  cause  remanded. 


Paxtt  wnj.  BB  Ebtoppxd  ntoM  DiKmioms  Own  Aon  akd  Amnaaam^ 
WHXM:  WeOand  Canal  Co.  ▼.  Hathaway,  24  Am.  Deo.  61,  aod  note  therato  68; 
Dkkermm  ▼.  Board  qfComm'rtq/'Riplawl  Co.,  63  Id.  S73;  Mkchdl  r.  Bmd^  70 
U.  647,  and  note  660;  Hardy  v.  Huni,  Id.  787. 
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^KBoaoTT  Hfw  BtMUUMJ  IJW:  Wt^f  ^  Lomor  T,  Bimjpaom,  42  An.  Dte.  S4S. 

PtiORiTr  ov  ynnx»%  Ijav  ofm  Mobtciaoi  abb  Omift  Lmrs:  8m 
«ote  to  Jhmhgp^MAdm'rr.  Wrlgkl,  92  Am,  Doo.  611.  Ai  to  nAton  of  Tiodor's 
Hon  and  whom  it  allbot^  toe  Clower  ▼.  JbwlNi^i^  47  Id.  106»  and  note  111; 
Mamiff  T.  Slaaon,  IS2  Id.  00^  and  nota  66u  Vcodor'a  lien  diflbn  from  an  aqni- 
tablo  mortgaga;  tha  lattar  baing  foonded  npon  an  impKad  oontracti  tha  f«r> 
mar  not:  WeBbomr,  WSBanm, Id.  427.  Bat  ▼andor'a  poaition  ia  analogona 
to  thai  of  tha  mortgagaa^  whara  ha  haa  not  oonT^yad  tha  title  to  tha  Und 
aold:  Alteon  T.  Hisfmai^  66  Id.  822. 

MoBMAOi  PiflBB  liiaiL  Bbeaxb:  t/oHiiemiT.  Brmt^  26  Am.  Daa.  667. 

WBBEHnt  Dbcahd  n  KaoDOBAXT  or  FtemaoiBT  Non  hot  KaaoTusu^ 
aaa  JWrtMtf  T.  O^rienetey*  efft  it  iK.  Ox.,  69  Am.  Daa.  606^  and  nota  60& 

IiiAWT.iTr  or  On  Who  Tbabiiobmi  lfmiar.T  mo  TBOsm:  JIaney  t. 
CoelftMH  87  Am.  Dao.  460^  and  nota  464;  Stodbori  ▼.  Aedhnnfe  ^drnV,  46 
Id.  79. 

SrATvns  0v  LamAxmra  Hmiii  to  Bra  wnof  OAun  ov  A/omui  Aiv 
€■0X8:  /'ae  ▼.  JH  M  Am.  Diea  108^  and  nota  107|  EmuOtm  t.  EwMmCm 
JlB'n^  66  Id.  686. 

Tn  nmraipaL  oaa  wis  obd  fai  aaah  of  Iha  ioJlowiag  daalaiana  and  to 
tha  point  mantifload:  A  anbatMitira  and  valid  Een  oo  land,  llzad  during  Iha 
lifa-tima  of  a  daoeaaad  tnaohnanl^  ia  eapaUa  of  baing  anioroad  in  a  oonrt  of 
eqnityy  and  may  bo  aamrtad  after  tha  death  of  enoh  inaolTont.  And  ix  ia  im- 
matarial  hoir  enoh  lian  waa  craatady  ao  it  ia  a  fizad,  anbaiatin|^  and  ralid 
charga  npon  tha  aatata.  Noithar  doaa  it  matter  that  it  mij^t  haTo  baen  da- 
laatad  by  tha  anparior  dfligenoa  of  other  oraditon:  Aiaqr  t.  MeDeairmon^  6 
Coldw.  808L  WhanthalagaltitlahaabaanoonTayadbythaTandarbyadaad 
of  oonvi^anoe^  hie  lien  doaa  not  paaa  tothaaangnaa  of  tha  Tcndaa'a  obligation 
lor  porehaaa-monqr;  bnt  i^ian  ha  retaina  tha  lagal  titia^  and  azaontaa  a  titl« 
bond  or  oovenant  merely  to  oonray,  ha  holda  tha  lagal  titia  aa  aaonri^  for 
Hia  payment  of  tha  pnwhaaa  monq^,  in  analogy  to  iSbik  of  a  mortgagaa;  and 
hie  aaeignmant  of  tha  Tmidaa'a  nota  omiea  with  it  Hia  aaonrity;  TkiMfe  ▼. 
Dmklafi  4  Haiek.  68flL  Bvaiy  laaeonibla  prawmptJan  ia  to  bo  nade  in  favoe 
of  rattier  tfaani^riaatnbilHnahanuwj,onnBiotimi  to dJarii  Emr^.Emr^ 
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WmTB  V.  Pabiesh. 

UWnr  VommAnr  DiaK>Lirnoir  of  PAsnmtaHZP,  it  Is  Mnpcfenl  for  iSbm 
partDara  to  agree  that  the  joint  lyupqrt^  ahill  bdoegtoone  of  tfaem;  and 
if  this  ■greement  bo  homi  Jide^  and  for  »  Tafaiablo  OQoaidantifln,  it  wiD 
transfer  the  whole  properly  to  each  partner  free  from  the  ehima  of  the 
partnerahip  creditora. 

PABniKRSHip  OBSDrroBs  HATS  Ko  SQuirr,  SxmxoiLT  Spbakiko,  lOADnr 
Fabtrxbshif  Emoi8,  nor  hnTe  thoy  »  lien  on  the  partaeiahq^  effeete 
for  their  dehti.  All  they  can  do  is  to  proaeeate  their  elaima  to  jndg* 
menti  against  the  partners,  and  -procure  execntiona  to  be  taaoed  there- 
npon,  to  be  levied  upon  the  partnership  eflfoets,  npoo  the  aspante  effeete 
of  each  partner,  or  upon  both. 

Whbub  Omi  Pabtnsb  Sells  his  ImsBBBr  nr  VAsaanasaa  to  hd  Oo- 
PABiTRXBt  npon  oonsideratioa  that  the  latter  pay  all  the  partnenhip 
debts,  and  npqn  other  consideration,  snch  properly  becomee  the  eeparate 
properly  of  the  copartner.  Upon  his  death,  it  goea  to  his  administrator, 
and  the  seller  cannot  daim  it  as  sarnving  partner,  to  be  need  in  paying 
partnerahip  debta  which  he  was  forced  to  pay.  ffis  remedy  is  %gainst 
his  deeeeeed  partner^s  estate  nnder  the  agreement. 

Plaintiff  in  this  case  in  his  petition  alleged  that  at  a  cer- 
tain time  he  and  one  Southern  were  copartners;  that  after- 
wards they  agreed  that  Southern  should  settle  up  the  affairs 
of  the  partnership;  that  he  agreed  to  pay  all  the  debts  of  the 
firm  and  give  plaintiff  four  hundred  dollars  for  his  share  in 
the  business;  that  Southern  died  shortly  afterwards  without 
having  completed  this  agreement,  and  that  defendant  was  ap- 
pointed his  administrator;  that  defendant,  Parish,  as  such 
administrator,  claimed  the  right  to  settle  the  affairs  of  the 
firm  of  White  ft  Southern,  under  the  above  contract,  and  rs» 
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osied  plaintiff's  ii|^t  to  settle  its  business,  as  simiving  part- 
ner; that  Parish  claims  the  property  of  said  late  firm  as  the 
separate  property  of  deceased,  and  emplqrs  it  as  such,  and 
neglects  and  refuses  to  pay  the  partnership  debts  of  said  firm, 
claiming  that  there  are  no  assets  in  his  hands  for  that  pur- 
pose; that  in  consequence  of  such  neglect  of  defendant  to  pay 
such  debts,  plaintiff  has  been  vexed  and  annoyed  by  a  great 
number  of  suits  by  the  creditors  of  said  firm,  and  has  been 
compelled  to  pay  on  account  thereof  a  large  amount  of  money, 
and  that  he  is  still  liable  to  other  creditors.  Prayer,  etc. 
Defisndant  demurred  to  this  petition;  plaintiff  amended,  and 
defendant's  demurrer  to  the  amended  petition  was  overruled, 
and  an  auditor  appointed,  whose  report  it  is  here  unneces- 
sary to  give.  The  court  instructed  the  jury,  at  defendant's 
request,  that  if  they  believed  from  the  evidence  that  plaintiff 
sold  his  interest  in  the  partnership  to  Southern,  in  his  life- 
time, they  must  find  for  defendant,  and  they  so  found.  Plain- 
tiff's motion  for  a  new  trial  was  overruled,  and  he  appealed. 

tFhUey  for  himself. 

OwMiingham  and  HoU^  for  the  ajypeUee. 

By  Court,  Wheeleb,  J.  The  petition  alleges,  in  effect,  and 
the  evidence  establishes  indisputably,  that  the  plaintiff,  after 
the  dissolution  of  the  partnership  between  himseirand  South- 
em,  sold  to  the  latter  his  interest  in  the  partnership  effects. 
Those  effects  thereby  became  the  individual  property  of  South- 
ern; and  upon  his  decease,  they  were  assets  in  the  hands  of 
faiB  administrator.  Neither  the  plaintiff  nor  the  creditors  of  the 
firm  retained  any  interest  in  or  lien  upon  them  as  partnership 
eflbcts.  The  interest  of  the  plaintiff  was  extinguished  by  his 
transfer  of  that  interest  to  his  copartner;  and  the  effects  becom- 
ing thereby  the  individual  property  of  the  latter,  they  were 
liable  to  the  same  disposition,  subject  to  like  charges  as  his 
ether  individual  property.  Upon  the  voluntary  dissolution  of 
a  partnership,  it  is  competent  for  the  partners  to  agree  that  the 
joint  property  of  the  partnership  shall  belong  to  one  of  them; 
and  if  that  agreement  be  bona  fidsy  and  for  a  valuable  consid- 
eration, it  will  transfer  the  whole  property  to  such  partner  free 
from  the  claims  of  the  joint  creditors.  While  the  partnerhip 
is  solvent  and  going  on,  it  is  well  settled  the  creditors  have  no 
equity,  strictly  speaking,  against  the  partnership  effects;  neither 
have  they  any  lien  on  the  partnership  effects  for  their  debts. 
All  that  they  can  or  may  do  is  to  proceed  by  an  action  at  law 
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for  their  debtSy  against  the  partaers;  and 
ment  therem,  they  may  cause  the  execution  issuing  upon  thai 
judgment  to  be  levied  upon  the  partnership  effects,  or  upon  the 
separate  effects  of  each  partner,  or  upon  both.  There  beings 
then,  no  lien  and  no  equity  in  favor  of  the  creditors  against 
the  partnership  effects  until  such  execution  is  levied  upon 
them,  it  follows  that  those  effects  are  susceptible  of  being 
legally  transferred  b<ma  fide^  for  a  valuable  consideration,  to 
any  perscm  whatsoever;  and  as  well  to  the  other  partners  as 
to  mere  strangers:  Btory  on  Partnership^  sec.  858;  Ex  parte 
Rvffiuj  6  Ves.  119;  Ez  parte  WtUiamej  11  Id.  8.  It  is  manifest,^ 
therefore,  from  the  plaintiff's  own  averments,  that  he  had  no 
right  of  action  to  subject  the  property  to  the  payment  of  the 
partnership  debts.  It  was  rightly  treated  by  the  defendant  a» 
the  individual  property  of  the  deceased  partner,  and  subject  to 
administration  as  such.  If  the  plaintiff  was  CiMupelled  to  pay 
the  debts  of  the  firm,  he  had  his  recourse,  under  his  agreement 
with  his  copartner,  against  the  estate  of  the  latter.  But  he 
manifestly  had  no  right  of  action  against  the  defendant  per- 
sonally. There  is,  therefore,  no  error  in  the  judgment,  and  ii 
is  affirmed. 
Judgment  aflbmed. 


Upoh  DnsoLimDH  ov  PismMEff,  if  Hm  ntiriog  pMinar  teas /it 

Msigm  all  his  intanrt  in  the  itook  and  affaete  to  the  remaiaiiig  paiinart  it 
thereby  beeoDiaa  the  aepante  |ttyperty  of  the  latter,  and  wiU  be  diatribntadl 
accordin^y,  even  though  the  rnmaiiiiTig  partner  afterwaida  beoomea  inaolveBl: 
[Tpmm  ▼.  ArmoU  ^  Am.  Deo.  902.  Sale^  or  any  eontraot  having  elliBol  of 
sale,  by  one  partner  to  lua  oopartner%  wiU  direat  aU  liena  he  had  upon  the 
partnerahip  effwta:  MUer  t.  Mttitt,  67  Id.  SOS.  When  one  partner  takes 
partnanhip  pitipeiiy  on  oonaideration  that  he  wiU  pay  the  debta  of  the  part- 
nerahip^  the  retiring  partnar'a  lien  npon  the  partnerahip  efleota  ia  gone; 
thoogh  if  the  agreement  be  to  take  the  partnerahip  property  and  pay  the 
partnerahip  debta  therewith,  a  ooort  of  equity  would  periiapaenforoen  pvopar 
applioatien  of  the  aaaeta  of  the  firm  in  behalf  of  the  retiring  partner:  Id. 

RioHTB  ov  PiBinnaumiP  GBSinxoBa--Crediton  of  partMfdiip  hacve  no  B^ 
on  partnerahip  property,  and  ean  invoke  the  mle  that  the  partnerahqp  prop- 
erty ahaU  be  primarily  liaUe  only  throogh  the  right  of  partnera  to  have  joint 
property  apflied  to  .pay  joint  debta:  JiUler  v.  J8Brf0(  07  Am.  Deo.  806^  and 
note.  Theeqnitieaof  partneraMp  creditora  are  only  to  be  worked  ootthraigh 
the  eqnitiea  of  the  partnera  themaelvea,  eaoh  of  whom  haa  a  rights  iHula  he* 
exeroiaea  dominion  over  the  properly,  to  inaiat  on  ita  i^pUoatian  to  partaar^ 
■hip  olaima,  before  it  be  appropriated  to  the  individnal  debta  of  the  aavaral 
partnera.  Thia  tifjbt  may  be  waived  by  the  partner^a  diapoaing  of  all  hia  h^ 
toreat  in  the  property:  OMwer^a  Afpeai,  70  Id.  148^  and  note. 
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Walkbb  V.  Emebson. 

Wmmbm  Jjmaafm  THxaar  n  Sbowh  to  be  Loct,  and  ia  «zMstiba  it 
to  bsfo  knad  upoa  m  jndgmont  alleged  to  Iwvo  bean  «nteod  in 
doeU^aad  a  ygehawt  of  real  aaiata  a*  a  ada  ttMNODdar  ia  riMfW»  to 
have  ocoapied  tho  land  naarly  tea  yaan»  and  not  to  hsvo  been  dktoibad 
l^  the  azaestkn  debtor,  it  ia  a  natunl  pceaamptiflOy  not  at  all  ienioti» 
that  aooh  a  Judgment  aa  that  recited  in  the  ezeoatioa  really  did  eodati  and 
it  ehoold  be  left  to  the  Jory  to  find  whether  it  did  or  not. 

I^BVBHBAirr  HAS  BiBBTio  J^MBMf  1  Hg  Trlb  AiTD  Cinai  DmonnouDr 
by  any  releaeea  or  convey aneea  vfaicdi  he  can  obtain  at  any  time  beCora 
trial  of  aa  action  of  haapaae  to  tiy  titlea. 

Wmbbb  Qvb  n  or  Fokhbiom  ov  Bbal  Bbeaxb  vtoib  Bqvd  vob  Ttej^ 
and  haa  given  a  note  for  the  pordiaae-prioo^  which  he  CmIb  to  pay,  the 
obligor  may  eitfaer  ane  on  the  note  and  mbject  the  land  and  other  ptop- 
mij  to  iti  paymont^  or  he  ooold  eject  the  poeaomor  fiom  thelaad,  nnlaai 
the  latter  fi»*p'M  bring  the  money  into  oonrt  and  claim  a  nacifie  pti^ 
formance  of  the  agreement^  he  not  baring  waived  it  oChorwiaa  than  by 
fufauo  in  point  of  time  of  payments 

tsMmm  Of  BoiB  PiBam  lo  Aokimmiwt  may  be  ao  gnat  Iha*  a  cent  of 
eqnity  win  relieve  neitiier  one  of  them. 

FikiLUKi  or  OBuan  nr  Bokd  vqb  TtoM  to  Pat  VvmaHJM^nam  Aaano) 
doee  not  ahaolataly  and  of  itaalf  pat  an  end  to  the  contract. 

Wnrass  OR  hot  Hon  bib  vmmk  Paid  n  Qubrioh  for  the  Juyt  and 
li^ae  of  time  ao  long  aa  foorteen  yeara  IB  a  droamatanee  wfaieh  ahoold  be 
lift  to  them  in  detennining  thia  qoeation.  Ita  prodneticn  by  the  payee 
ailv  tUa  IqM  of  time  dooa  not  reibnt  any  peeann^tioBBaiiiing  from  tfaia 


AmAL  from  Colorado  ooonty.    TheopinfamttetetthofiMts. 

Aiftooii^  tor  the  appellant 
Mymger  a/nd  Webb^  for  the  appellee. 


ByCourt^BoBSBTs^J.  Thie  suit  of  traepaas  to  try  title  was  in- 
0titatedinl866.  Theplaintiff,  BmenoD, claimed thelandbyreg- 
alar  chainof  litledown  to  himself.  Defendant,  Walker,  claimed 
the  same  under  a  bond  for  title  from  Bmerson  to  Izard,  executed 
in  1841 ;  a  sale  (rf  it  as  Isard's  property  in  1844,  under  execution; 
and  other  conTeyances  down  to  Walker.  It  was  shown  that 
Izard  went  into  possession  and  made  improvements  on  the  land 
upon  making  the  purchase;  and  that  it  has  generally  been  oocu« 
pied,  though  perhaps  not  constantly,  by  those  holding  under 
Izard's  bond,  and  never  in  the  possession  of  Emerson  up  to  the 
time  of  the  ccmmenoement  of  the  addon.  Isard's  bond  shows 
that  apart  of  the  purchase-money  was  paid,  and  that  a  part  re- 
mained unpaid  at  the  time  of  flie  purchase,  to  wit,  a  note  of 
ooe  himdvsd  and  sixty*five  dollars,  payable  in  twelve  montjlii 
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from  the  twenty-eighth  of  September,  1841.  Upon  the  tnal, 
Emerson  produced  this  note  and  gave  it  in  evidence.  The  exe- 
cution under  which  the  land  was  sold  recited  a  judgment  against 
Izard  by  a  justice  of  the  peace;  but  the  docket  kept  by  said  jus- 
tice could  not  be  found,  after  diligent  search,  and  therefore  the 
judgment  could  not  be  produced  and  given  in  evidence.  To 
obviate  this  difficulty  in  the  title,  Izard  executed  to  Walker  a 
deed  of  release  to  the  land  in  October,  1856,  a  few  days  befbre 
the  trial,  and  which  was  offered  in  evidence  by  Walker,  and 
upon  objection  by  Emerson  it  was  excluded  by  the  court 

The  court  charged  the  jury:  1.  "  That  to  make  out  title  un- 
der a  sale  by  virtue  of  an  execution,  both  the  judgment  and 
the  execution  must  be  in  evidence,  and  the  executions  are  no 
evidence  of  the  existence  of  a  judgment;  and  unless  the  judg- 
ment by  virtue  of  which  the  executions  issued  is  shown  in 
evidence,  the  executions  and  the  sheriff's  deed  amount  to 
nothing  as  links  in  a  chain  of  title." 

This  charge  is  correct  as  a  general  rule,  and  particularly  with 
reference  to  judgments  in  a  court  of  record.  But  with  reference 
to  the  hcts  of  this  case,  it  was  erroneous  in  this,  that  it  precluded 
the  jury  from  inferring  the  existence  of  a  justice's  judgment, 
shown  by  several  executions  to  have  been  rendered  over  ten 
years  before  the  trial;  it  being  shown  that  the  justice's  docket 
had  been  lost,  after  most  diligent  search,  and  it  being  shown 
that  Walker  had  put  tenants  in  possession  and  othenvise  occu- 
pied, used,  and  claimed  the  land  under  this  execution  sale  for 
nearly  ten  years,  Izard  setting  up  no  claim  thereto  in  the  mean 
time.  Under  these  circumstances,  it  was  a  natural  presumption, 
not  at  all  remote,  that  such  a  judgment  as  that  recited  in  the 
execution  really  did  exist,  and  therefore  it  should  have  been  left 
to  the  jury  as  a  fact  to  be  determined  by  them  whether  it  did 
or  not:  1  Greenl.  Ev.,  sees.  46-48. 

In  this  connection,  it  may  be  remarked  that  it  is  not  per- 
ceived upon  what  ground  the  court  rejected  the  deed  from  Izard 
to  Walker,  which  was  evidently  designed  to  cure  this  apparent 
defect  in  his  title.  No  ground  of  objectimi  is  assigned,  nor 
does  any  appear.  Under  a  general  plea  of  not  guilty,  as 
pleaded  in  this  case,  it  would  seem  reasonable  that  the  defend- 
ant would  have  the  right  to  fortify  and  cure  the  defects  of  the 
title  under  which  he  held  when  sued,  by  any  releases  and  con- 
veyances which  he  could  obtain  at  any  time  before  the  triaL 

Another  charge  given  by  the  court  was:  2.  "  Where  a  party 
receiveB  a  bond  for  title,  conditioned  \  \at  he  sli  «U  pay  m'Hiey 
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at  a  particular  time,  he  has  no  title  until  he  pays  the  money; 
and  if  he  has  paid  a  part  of  the  purchase-money  in  adTance, 
and  fails  to  pay  the  balance  according  to  the  ^pulations  of 
the  bond,  he  forfeits  what  has  been  already  paid." 

The  jury  would  most  reasonably  understand  this  charge  to 
mean  that  the  failure  of  Izard  to  pay  the  purchase-money  when^ 
it  became  due,  of  itself  put  an  end  to  his  right,  and  that  thence- 
Ibrward  he  had  no  sort  of  right  that  he  could  transmit  by  sale. 
Indeed,  another  part  of  the  chaige  shows  that  this  was  the 
view  taken  by  the  court  below.  The  true  position  on  that  subject 
is,  that  the  failure  to  pay  the  purchase-money  when  due  gave 
Emerson  the  alternative  option  to  sue  on  the  note  and  subject 
the  land  and  other  property  to  its  payment,  or  to  bring  a  suit 
for  the  land,  by  which  he  could  have  ejected  Izard  from  it, 
unless,  perhaps,  Izard  should  bring  the  money  into  court,  and 
claim  a  speciiSc  performance  of  the  contract,  not  having  repu- 
diated it  otherwise  than  by  failure  in  point  of  time  of  pajrment: 
Egtesv.  Browning  J 11  Tex.  246  [60  Am.  Dec.  238];  HHIy.  ^tiff, 
19  Id.  76;  1  Story's  Eq.  Jur.,  sec.  776.  The  failure  to  pay 
the  purchase-money  did  not  of  itself  annul  the  contract;  but  it 
gave  Emerson,  with  certain  equitable  contingencies,  the  right 
to  do  so.    He  could  waive  this  right,  and  let  the  contract  stand. 

A  question  here  arises,  whether  or  not,  by  his  failure  to  assert 
this  right  and  repudiate  the  contract  by  reselling  the  land,  or 
by  suit,  or  otherwise,  for  about  fourteen  years,  Izard  and 
Walker  being  ii)  possession  of  the  land,  using  and  enjoying  it 
during  that  time,  is  not  a  waiver  of  his  right,  so  as  to  bar  an 
action  to  recover  the  land:  HiU  v.  StiUj  supra.  By  analogy  to 
any  statute  of  limitations  which  we  have  in  this  state,  his  right 
of  action  would  be  barred  in  ten  years  at  furthest,  after  the 
default  of  Izard.  If  the  possession  of  Izard  and  Walker  was 
not  adverse  and  continuous  for  ten  years,  then  this  rule  might 
not  prevail  so  as  to  bar  Emerson's  right  of  entry  and  of  suit 

It  does  not  follow  from  this  that  Walker  could  enforce  a 
specific  prarfimnance  of  the  contract,  and  obtain  a  title  in  ac- 
cordance with  the  bond  without  payment  of  the  purchase- 
money  in  full.  For  it  may  happen  that  the  laches  of  both 
{larties  may  be  so  great  that  a  court  of  equity  would  relieve 
neither  of  the  parties:  1  Story's  Eq.  Jur.,  sec.  784.  Apart, 
however,  from  any  question  of  limitation  by  analogy,  in  rela- 
tion to  this  subject,  we  think  it  was  erroneous  to  instruct  the 
jury  that  the  fSEulure  to  pay  by  Izard,  absolutely  and  of  itself, 
pat  an  end  to  the  contract. 

Ax.  Dia  VOU  LXXm— 14 
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The  court  also  charged  the  jury:  8.  **  That  upon  Bmersoa 
producing  the  note,  the  presumption  of  payment  from  the 
lapse  of  time  was  rebutted,  and  its  payment  must  be  proved 
by  other  evidence." 

The  fact  of  whether  or  not  the  note  was  paid  was  a  question 
for  the  jury,  and  hipse  of  time,  so  long  as  fourteen  years,  was 
a  circumstance  which  should  have  been  left  to  the  jury  iu  de- 
termining it,  notwithstanding  the  note  was  produced  by  Bmer* 
son:  1  Greenl.  Ev.,  p.  49,  sec.  89. 

Other  questions  in  the  case  need  not  be  considered. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 

Whbslbb,  J.,  did  not  dt  in  this  case. 


JinxaaRT,  EzBOcmoir  Sali^  axj>  Siuuufv*8  Dod  an  naeemiy  to  m»- 
tain  titlo  of  pnrohaaer  at  azeoatum  nle.  A  plainttflT  in  ajeotmant  relying  ob 
azacatUtt  tale  mnot  prodnoa  a  jadgmant  which  will  anataln  tfaa  azaeotiai: 
Owen  ▼.  BaHbdak,  47  Am.  Deo.  848;  Bkmekard  ▼.  BlamdkKrd^  88  Id.  710; 
Lyerfy  ▼.  WheOer,  63  Id.  414;  McShOin  v.  Dmham^  45  Id.  512;  and  notea. 
Generally,  howerer,  in  oaae  of  a  loet  or  destroyed  record,  parol  eridenoe  cl 
its  oonteatB  is  admiwrnble^  eepecially  where  no  higher  evidence  ia  ahown  to 
exist.  A  loat  or  deatroyed  record  may  be  proved  by  collateral  or  aeoondaiy 
evidence:  Pndm  ▼.  AUen,  84  Id.  51;  Bcikin  v.  V<mix^  48  Id.  770;  Lytm  ▼. 
BoUhigt  Id.  122^  Part  of  record,  where  remainder  ii  ahown  to  have  been 
lost,  is  admissible  in  evidence  with  parol  proof  of  the  contentaof  the  part  lost: 
Harvey  v.  ThonuUf  86  Id.  141,  and  notes;  Freeman  on  Judgments;  aec  407. 

Bond  iob  Titlb. — ^Vendor  may  bring  ejectment  against  vendee  in  poassa 
sion  nnder  ezeontory  contract  of  purchase,  upon  the  latter's  faifaire  to  comply 
with  the  terms  of  the  contract:  Seabmry  v.  Stewart,  58  Am.  Deo.  254;  Fean 
V.  MerriU,  50  Id.  226;  sach  as  his  defaolt  in  making  the  payments  stipolated 
for  in  the  contract^  and  which  were  conditions  precedent  to  the  ezeoatua  of 
a  conveyance  to  the  vendee:  Browning  v.  Eetea,  49  Id.  760.  Vendee  refnsing 
to  go  on  with  contract  after  paying  part  of  the  pnrehase-money  f orf etts  the 
amowit  already  paid,  and  the  vendor  may  bring  ejectment  and  leoover  the 
land  agreed  to  be  conveyed:  JSetee  v.  Browmng,  60  Id.  288.  Where  time  is 
not  made  esaence  <»f  contract  for  the  sale  of  raal  estate,  the  bargainor  wiU  be 
held  to  the  contract^  and  compeUed  to  conv^,  thoagh  the  piimliase  iiiunej 
was  not  paid  or  tendered  at  the  exact  time^fixed  in  the  contract  for  the  pay- 
ment, provided  that  compensation  can  be  made  him  for  the  debj,  and  it 
appears  to  be  consoientioas  that  the  conveyance  ahonld  be  made.  Bat  the 
role  is  otherwise  where  partiea  have  made  the  payment  of  the  money  a  mate- 
rial and  essential  part  of  the  contract;  and  unless  the  monq^  is  paid  or  ten- 
dered at  the  stipulated  time,  theobligatianof  the  bargainor  to  convey  ia  at  an 
end:  HoUy.  Delaplame,  68  Id.  57,  and  note. 

Etraon  OF  Laohib:  See  Jbhmam  v.  TotOmin,  62  An.  Dae.  212;  8mkk  v. 
nompeon,  54  Id.  126;  and  note. 

Thb  FBoroiPiL  can  n  cited  to  the  point  that  where  a  vendee  in  an 
agreement  to  make  title  goea  into  posaeasioii,  remains  in  snch  possession  a 
great  while  (in  this  ease  from  1850  to  1866),  making  valuable  improvementa. 
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in  the  abaoioo  of  proof  to  the  efmtnry,  the  preeomptMi  would  be  legitanftte 
that  the  vendee  had  f nllj  paid  the  porchaae-money,  and  waa  entitled  to  an 
ibeolnte  deed,  in  lUven  v.  WoM^fion,  34  Tex.  267.  In  caae  of  an  agreemant 
to  make  title,  where  thoTendee  ia  in  poaaeauon,  and  haa  failed  to  comply  with 
the  terms  of  his  contract^  the  vendor  may  sue  for  spedfio  performanoe^  in  a 
proper  caae,  or  abandon  Ihe  contraot  and  bring  an  action  for  the  recovery  of 
the  land:  KeifS  y.  MaaoH,  44  Id.  14A;  dag  r.  fftxri,  49  1±  43S,  h<^  aiang  Hhe 
principal  caae.  Inanchacaae,  where  the  vendor  anea  to  recover  the  land,  the 
vendee,  not  having  repudiated  the  oontraot  otherwiae  than  by  failing  to  pay 
the  pnrehaae-prioe,  may,  it  aeema,  bring  the  money  into  court  and  daim 
apedfic  performance:  HUd  v.  Lhnie,  45  Id.  477.  The  aaperior  title  remaina 
in  the  vendor  nntil  the  pnrefaaar-money  haa  been  paid:  Webtter  v.  Mcum,  62 
Id.  416.  An  ezeontian  withoat  a  judgment  to  sapport  it  ia  ahaolntely  nnll 
and  void:  ^OMOfi  v.  llrooblUrv^  88  Id  20^  aU  dting  the  pEJndp^ 
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[90  TBZAi^  767.] 

Ajoraoam  CaznsBBXD  vpok  MAmtTwn  Womas  to  Lokuti  nr  hie  Owh 
Riem  impliea  the  oapaeity  on  her  part  to  condnct  the  litigation  aa  ahall 
be  moat  condncive  to  her  own  advantage.  It  ia  a  conaeqnence  <»f  thia 
right  that  ahe  mnat  be  held  to  the  nae  of  the  ordinary  diligence  of  other 
BoitMB,  where  ahe  ia  not  apedaUy  essmpted  by  law  from  the  nae  of  andi 
diligence. 

MA»i>raT>  Woman  Empowbbxd  bt  BrAnm  to  Sus  and  bi  Svbd,  who  haa 
been  made  a  party  to  a  anit,  and  been  peraonally  aerved  with  proceaa, 
and  who  haa  appeared  by  attorney,  ia  boond  to  inform  herself  of  the 
leeolt  of  the  anit,  and  cannot  make  any  want  <»f  information  a  groond  for 
enjoining  the  judgment,  anch  aa  that  by  arrangement  between  defendant 
and  her  husband  her  anawer  had  been  withdrawn,  and  judgment  had 
gone  against  her  by  default,  of  which  ahe  had  had  no  notice  until  thia 
proceeding  was  brought. 

To  ANiruL  JwDQMXST  lOR  Fbaud^  legal  or  technical  frand  is  not  aofficient; 
actual  positive  fraud  or  fraud  in  fact  must  be  ahown. 

Action  by  Hannah  Cayce  against  S.  6.  Powell  and  Thomas 
Cayce,  plaintiflTs  husband,  to  enjoin  a  judgment  recovered  in 
1854,  by  Powell  against  the  said  Hannah  and  Thomas  Cayce. 
In  this  latter  action  they  had  both  been  served  with  process, 
«nd  had  answered  by  attorney,  but  plaintiff  Hannah  now 
alleges  that  afterwards,  by  agreement  between  her  husband 
and  Powell's  attorney,  her  answer  had  been  withdrawn,  and 
judgment  allowed  to  go  for  the  amount,  execution  to  be  6taye«i 
QXke  and  two  years,  A  few  weeks  before  filing  this  petition  the 
sheriff  had  called  upon  her  with  an  execution,  which  was  the 
first  she  had  heard  of  this  judgment  Judgment  for  defendant^ 
and  plaintiff  appealed. 
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McCormiclj  for  the  appellant. 
McteOrealf  for  the  appellee. 

By  Court,  Whbeleb,  J.  The  appellant  had  been  duly  served 
with  process  in  person,  and  was  represented  in  court  by  her 
attorney,  who  filed  her  answer;  there  is  no  aTerment  or  pre- 
tense of  any  want  of  diligence  or  fidelity  to  her  interests  on  hii 
part,  or  of  any  fraud  or  unfairness  practiced  in  the  procure^ 
ment  or  rendition  of  the  judgment.  It  is  not  denied  that  the 
consideration  of  the  note  was  necessary  supplies  furnished  the 
appellant  and  her  family.  But  the  complaint  is,  that  there 
was  no  bill  of  particulars  furnished,  and  that  she  had  not  no- 
tice or  knowledge  of  the  particular  charges,  or  supplies  alleged 
to  have  been  furnished,  and  that  she  was  ignorant  of  the  ren- 
dition of  the  judgment  until  a  few  weeks  before  the  filing  of 
her  petition  to  have  it  perpetually  enjoined.  Can  she  plead 
ignorance  of  the  judgment  as  a  ground  of  equitable  relief  when 
she  was  thus  represented  in  court  by  her  attorney,  who  was 
cognizant  of  and  consenting  to  its  rendition,  and  when  it  is 
not  pretended  that  he  did  not,  in  good  faith,  represent  what  he 
deemed  to  be  her  true  interest,  and  there  is  no  charge  of  any  ac- 
tual fraud  or  intentional  wrong  practiced  by  the  other  parties  to 
the  judgment?  We  think  not.  The  authority  conferred  upon  a 
married  woman  to  litigate  in  her  own  right  implies  the  ca- 
pacity, on  her  part,  to  conduct  the  litigation  as  shall  be  most 
conducive  to  her  own  advantage.  The  law  has  conferred  on  her 
the  right  to  litigate;  and  the  right  im|die8  the  capabilify. 
Otherwise  the  law  should  have  provided  a  guardian,  or  attor^ 
ney  ad  litem^  to  conduct  her  litigation  for  her.  It  is  a  conse- 
quence of  her  capacity  to  sue  and  be  sued  in  her  own  right 
that  she  must  be  held  to  the  use  of  the  ordinary  diligence  of 
other  suitors,  where  she  is  not  specially  exempted  by  law  from 
the  use  of  such  diligence.  Otherwise  there  would  be  no  conclu- 
siveness in  judgments  to  which  married  women  are  parties. 

Having  been  made  a  party  to  the  suit,  and  had  notice,  by 
the  personal  service  of  process,  she  was  bound  to  inform  her- 
eelf  of  the  result  of  the  suit,  and  cannot  make  her  want  of  in- 
formation a  ground  of  enjoining  the  judgment.  It  is  said, 
indeed,  that  the  rendition  of  the  judgment  without  proof  tliat 
it  was  upon  a  cause  of  action  for  which  her  estate  was  properly 
chargeable,  was  a  fraud  upon  her  rights;  that  it  was  a  legal, 
as  distinguished  from  a  moral,  fraud.  But  it  is  not  legal  and 
technical,  but  actual,  positive  fraud  tki  fact,  which  will  author- 
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iie  the  annulling  of  a  judgment,  or  will  afford  an  ezooMi  under 
the  statute,  for  not  having  applied  to  the  oourt  for  relief  within 
the  time  prescribed:  Hart  Dig.,  art  1599.  The  plaintiff  hat 
not  made  out  a  case,  either  by  averment  or  prooi^  which  will 
entitle  her  to  the  reliief  sought  There  is  therefive  no  enor  in 
the  judgment^  and  it  is  afiirmed. 
Judgment  affirmed. 


FRAtr]>  TO  Ymim  Juimimbbt!  See  Chanmtptr  v.  Bmum,  70  Am,  Dm. 
a09»  andnoto. 

Xbs  raoiOErAL  oasb  n  omD  m  Urqukmi  v.  Wmmdt,  08  lin.  #48^  wlMte 
the  ooortny:  ''Maniad  womaii  who  anadnhted  to  liiffBto  mUbtir  owm 
f%lit  are  pnanmad  to  haTO  tha  oapaox^  to  oondBct  Hia  Btijatiiw  as  diall  ba 
ocadnahra  to  tluir  own  advaataga^** 


Tadlook  V.  Egolbs. 

Hf-^TP  ov  HdmsKnAB  Ri  an  raioa  was  AnnmoQAfBD 
VD  DmntABT  in  an  aefcion  to  f oivdoaa  a  maKtgtgj^  iipaa  Hia  praiiaaa^ 
H  aannofe  be  again  intatpoaad  aa  a  def ansa  to  an  aefcifln  for  tfaa  poaaawrioa 
btoo^it  by  tha  pordiaaer  imder  the  f oredoaoro  jndgniant  Thiaadjodi- 
cation,  until  rereraed  or  annnlled  by  aoina  direet  pfroceedingfor  that  por- 
poaa^  if,  wheneTer  brought  odUataraUy  in  qfoeatioDy  oonebudfo  of  tfaa 
mattera  tharein  adjndioatad. 

DBOBKHf  OV  CToUBSr    OF  OUMJPSrBHT   JUBUUIJUEUUly  DnCBOTLT  VfOV   Qoi^ 

TKm,  or  naoaanrily  inyolTing  the  deoiaion  of  a  qnaationy  m  oonolnaiTa 
between  the  partiea  and  their  priviea  upon  the  aame  matter,  coming 
diieetly  in  qneation  in  a  collateral  action^  in  the  aame  or  another  court 
of  eonoufTent  jnriadiotion.  Such  deoraa  mnat  atand  nntil  annnlled  or 
lavwaed  by  a  proper  proceeding. 

Ckjuof  or  HcnasEBAD  BxBMrnov  HAYisa  van  AsmrwaD  AOAntn  FatbsBp 
hia  children  are  bound  thereby. 

TmM  ov  AoiM)hb  Objsot.— The  title  "An  act  to  oonaolidate  the  Teum 
Monnmantal  Committee  and  the  Tana  Military  Inatifcate  with  Bntara- 
fille  College^"  ambracaa  bnt  one  objeot  witiiin  the  meaning  of  tha  eon- 
atitiition. 

OuMSwiu'i'iuirAL  FBomnnr  that  Aor  ov  LsonLATinui  sbail  BMLiam  to 
BUT  On  OBitor,  which  ahaU  be  ezpreaied  in  ita  title^  only  raqnirea  thai 
the  terms  emcployed  in  the  title  of  the  act  ahoald  be  aignificant  of  tha 
snbisot  of  Ita  proviaiona.  It  doea  not  mean  that  tha  word  "cbjeot" 
ahoidd  ba  vndaratood  in  the  aenae  of  "provinony"  for  that  woold  render 
ISbm  title  of  the  act  aa  long  aa  the  act  itaelf  .  Kor  doea  it  intend  that  no 
aet  of  lagialation  shall  be  oonatitational  which  baa  retoance  to  the 
aooompliahment  of  more  than  one  ultimate  end. 


Is  April,  1852,  Tadlock  mortgaged  his  real  estate,  including 
liig  homestead,  to  the  Texas  Monumental  Committee,  to  secure 
the  payment  of  promissory  notes  in  the  sum  of  five  hundred 
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doUan.  AfterwardB,  by  act  of  the  legislatare,  entitled  '^An 
act  to  ooneolidate  the  Texas  Monumental  Ckmmdttee  and  the 
Texas  Military  Institate  with  Rutersville  College/'  the  above 
mortgagee  became  merged  in  the  Texas  Monmnent  and  Mili- 
tary Institute,  which  latter  corporation,  in  October,  1856, 
brought  suit  to  foreclose  Tadlock's  mortgage.  To  this  suit  he 
pleaded  that  there  was  no  such  corporation  as  plaintiff,  as  the 
act  creating  it  was  unconstitutional.  He  also  pleaded  that 
before  the  commencement  of  this  suit  he  had  filed  his  petitioii 
for  discharge  in  bankruptcy,  that  his  indebtedness  to  the  Texas 
Monumental  Committee  was  set  forth  in  his  schedule,  that  the 
said  committee  appeared  in  court  and  resisted  his  discharge, 
that  after  a  hearing  the  court  decided  that  he  was  only  enti- 
tled to  fifty  acres  of  land  as  a  homestead  exemption,  that  he 
duly  appealed  from  this  decisioni  and  that  his  appeal  is  still 
imdisposed  of.  Tadlock  afterwards  amended  this  plea,  and 
submitted  a  more  particular  description  of  his  homestead 
reservation,  which  contained  two  hundred  acres,  and  inter- 
posed a  claim  therefor,  together  with  mansion-house,  improve- 
ments, etc.  This  claim  of  homestead  exemption  was  decided 
against  Tadlock,  and  the  property  ordered  to  be  sold  in  satis- 
faction of  the  mortgage.  At  a  regular  sale  thereof  Bccles  be- 
came the  purchaser,  and  in  May,  1857,  brought  this  action  to 
recover  the  land.  To  this  action,  defendant  Tadlock  now  in- 
terposes his  claim  of  homestead  exemption,  sets  out  his  above- 
mentioned  bankruptcy  proceedings,  and  his  pending  appeal 
from  the  decision  rendered  therein.  Three  of  Tadlock's  chil- 
dren intervened,  claiming  a  homestead  privilege  in  two  hun- 
dred acres  of  the  land.  The  opinion  states  the  other  necessary 
facts.  Judgment  for  plaintiff,  and  his  motion  for  a  new  trial 
being  overruled,  he  took  this  appeaL 

Hare<mrty  for  the  appellant 
Webby  for  the  appellee. 

By  Court,  Whbelbb,  J.  The  right  of  the  appellant  to  his 
homestead  exemption  was  pleaded  to  the  suit  brought  to  fore- 
close the  mortgage;  and  the  judgment  therein  condemning  the 
land  to  be  sold  was  a  direct  adjudication  adversely  to  the  right 
of  the  defendant,  upon  the  issue  made  by  the  plea.  The  merits 
of  the  judgment  cannot  be  brought  in  question  in  a  collateral 
action.  Until  reversed  or  annulled  by  some  direct  proceeding 
for  that  purpose,  it  is  and  must  be  held,  wherever  brought  col- 
laterally in  question,  conclusive  of  the  matters  therein 
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cated.  There  is  no  better  settled  principle  than  that  the  jndg- 
ment  or  decree  of  a  coort  of  competent  jurisdiction,  directly 
upon  the  point,  or  necessarily  inyolving  the  decision  of  the 
qnestion,  is  conclosiTe  between  the  parties  and  their  pri-vies 
npon  the  same  matter  coming  directly  in  question  in  a  collat- 
oral  action  in  the  same  or  another  court  of  concurrent  jurisdio- 
ticxL  It  can  make  no  difference  in  the  application  of  this 
principle  what  may  have  been  the  subject-matter  of  the  judg- 
ment, provided  it  be  one  of  which  the  court  rendering  it  had 
jurisdiction.  If  the  coort  rendering  the  judgment  had  juris- 
diction of  the  subject-matter  and  the  parties,  its  decision  is 
conclusiye  until  reversed  on  appeal  or  annulled  by  a  proceed- 
ing  for  that  purpose.  This  is  a  principle  too  well  and  firmly 
established  to  be  questioned  or  doubted.  Nor  can  it  be  doubted 
that  the  district  court  of  Fayette  county  had  jurisdiction  to 
hear  and  determine  the  right  of  the  appellant  to  the  homestead 
asserted  by  his  plea.  If  the  decision  was  erroneous,  the  de- 
fendant had  his  remedy  by  an  appeal  or  writ  of  error  to  reverse 
the  judgment.  But  until  reversed,  it  must  be  held  conclusively 
to  have  determined  that  question.  There  is  nothing  in  the  na- 
ture of  the  right  of  homestead  to  exempt  it  from  the  operation 
of  the  general  principle.  There  are  other  rights  secured  by  the 
constitution  which  are  equally  sacred  and  inviolable.  The 
right  of  personal  liberty  and  the  right  of  personal  security  are 
not  less  so;  yet  these  and  every  other  right  which  is  secured 
by  the  constitution  and  laws  may  be  divested  by  the  judgment 
of  a  court  of  competent  jurisdiction. 

If  the  appellant  had  made  the  proof  in  the  former  case  which 
he  has  made  in  this,  the  court  must  have  adjudged  the  ques- 
tion in  his  fikvor,  or  its  judgment  must  have  been  reversed, 
upon  appeal,  by  this  court  If  he  neglected  or  fiuled  to  make 
the  proo^  the  court  could  not  do  otherwise  than  render  the 
judgment  which  was  rendered  in  the  case.  But  whether  he 
made  the  proof  or  not,  or  whether  the  court  decided  erroneously 
or  not  in  that  case,  cannot  be  inquired  of  in  this.  The  judg- 
ment in  that  case  is  conclusive  of  the  question.  If  it  were 
otherwise,  there  would  never  be  an  end  of  litigation;  and  ques- 
tions solenmly  acyudicated  by  a  competent  tribunal  would 
4Ktill  remain,  as  before,  open  to  re-examination. 

The  precise  question  now  before  the  coxurt  was  determined 
by  this  court  in  the  case  of  Lee  v.  Kingsburyj  13  Tex.  68  [62 
Am.  Dec.  546],  which,  if  there  ever  could  have  been  a  doubt  as 
to  the  application  of  the  general  principle  to  such  a  case,  must 
be  neid  decisive  of  the  question. 
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But  it  insiflted  that  there  are  other  parties,  the  chfldren  of 
Uie  defendant,  who  have  mtervened  in  this  suit,  and  who  are 
not  concluded  by  the  former  judgment,  because  not  parties  to 
it.  If  the  wife  were  here  to  assert  her  rights,  she  would  not  be 
concluded,  because  not  a  i>art7  to  the  proceeding,  and  because 
she  cannot  be  divested  of  her  right,  except  by  her  own  volun- 
tary act.  But  the  children  cannot  control  the  parents  in  the 
disposition  of  the  homestead,  or  assert  a  right  therein  adversely 
to  the  act  of  their  parents.  The  parent  has  the  right  to  dispose 
of  the  homestead  without  consulting  them;  and  whatever  will 
bind  the  head  of  the  family  will  be  binding  upon  them.  Their 
domicile  follows  that  of  the  parent,  and  he  has  the  power  to 
choose  and  renounce  it  for  them  at  pleasure. 

It  is  further  insisted  that  the  former  judgment  is  void,  be- 
cause the  act  creating  the  artificial  person,  plaintiff  in  that 
suit,  was  unconstitutional,  and  there  really  was  no  such  person 
as  the  Texas  Monument  and  Military  Institute.  The  titte  of 
the  act  by  which  the  plaintiffs  in  the  former  suit  were  created 
a  corporation  is  the  following:  '^  An  act  to  consolidate  the  Texas 
Monumental  Committee  and  the  Texas  Military  Institute  with 
Rutersville  College."  And  it  is  objected  that  the  act  embraces 
more  than  one  object;  and  is  consequently  repugnant  to  the 
twenty-fourth  section  of  the  general  provisions  of  the  state  con- 
stitution. This  objection  we  do  not  think  tenable.  The  object 
expressed  in  the  titte  of  the  act  is  to  consolidate  the  two  bodies 
into  one;  and  the  natural  inference  would  be  that  the  one  cor- 
poration was  to  be  clothed  with  the  rights,  privileges,  and  powers 
which  formerly  appertained  to  the  two,  now  consolidated  in  one. 
The  terms  employed  in  the  titte  of  the  act  are  sufficientty  sig- 
nificant of  the  subject  of  its  provisions;  and  that  was  what  the 
clause  in  the  constitution  intended.  It  could  not  have  meant 
that  the  word  ^'  object "  should  be  understood  in  the  sense  of 
'^  provision;"  for  that  would  render  the  titte  of  the  act  as  long 
as  the  act  itselt 

Various  and  numerous  provisions  may  be  necessary  to  accom- 
plish the  one  general  object  which  an  act  of  the  legislature 
proposes.  Nor  could  it  have  been  intended  that  no  act  of  legis- 
lation should  be  constitutional  which  had  reference  to  the 
accomplishment  of  more  than  one  ultimate  end.  For  an  act 
having  one  main  or  principal  object  in  view  may  incidentally 
affect  or  be  promotive  of  others;  and  it  would  be  impossible  so 
to  legislate  as  to  prevent  this  consequence.  The  intention 
doubttess  was  to  prevent  embracing  in  an  act  having  one  osten- 
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eible  object^  provisioiis  having  no  relevancy  to  that  objeet^  bot 
really  designed  to  effectuate  other  and  wholly  different  objecta, 
and  thus  to  conceal  and  diaguise  the  real  object  propoeed  by 
the  proviaiona  of  an  act  under  a  fiilae  or  deceptive  title.  It 
could  not  have  been  intended  to  forbid  the  paaaage  of  an  act 
which  should  have  in  view,  at  the  same  time,  the  public  good 
and  the  good  of  particular  individuala;  or  which  diould  have 
the  combined  object  of  honoring  the  dead  and  benefiting  the 
living;  which  aeema  to  have  been  the  object  of  the  act  in  quea^ 
tion.  Its  great  and  leading  object  ia  to  benefit  the  living,  and 
this  it  propoaea,  in  part,  to  do  by  paying  a  tribute  of  reapect  to 
the  memory  of  the  departed.  We  do  not  think  it  juatly  ob- 
nozioua  to  the  objection  urged  to  its  oanatitutionality.  And 
we  are  of  opinion  that  there  ia  no  error  in  the  judgmenti  and 
that  it  be  aflSrmed. 
Judgment  affirmed. 


FoBMXB  Judgmhit,  Who  Ookclodwd  bt»  amj>  jm  to  Whit  Waoib  Ooh> 
CLUBSD.— Judgment  of  oompetent  triboml  it  oone1ii«rre  upon  mitiari  ao- 
toally  detenniaad,  aad  alio  upon  matien  whieh  the  partiM  might  hasw 
litigatod  in  the  caee:  JW0  t.  OlarK  70  Am.  Deo.  608;  itiscondnaireMtotiie 
questions  adjndieated  therein:  Onmmqfer  ▼.  Beemm,  Id.  aOO.  In  the  note 
to  EIU9  ▼.  CMee,  mpra,  it  Is  said  that  nothing  can  be  pleeded  to  an  aotion  00 
a  judgment  that  coold  have  been  pleaded  to  the  original  aetion  except  the 
qnestiofn  of  jurisdiction;  the  defendant  is  estopped  from  setting  up  any  matter 
in  defense  that  was  aetoally  determined,  or  that  might  have  been  litigated  in 
the  proceedings  on  which  the  recovery  was  had.  See  tho  Lord  y,Chadb(mrnef 
66  Id.  290;  Aiwyer  t.  WoodOmry^  Id.  618^  and  notes;  Horkm  t.  CrUd^fidd^  65 
Id  701.  Jttdgmentof  court  of  record  having  jurisdiction  of  cause  and  parties 
b  ocnduaive  upon  parties  and  privies  in  aU  courts  until  reversed  by  a  court 
having  jurisdiction  for  that  purpose:  H^QuUr  v.  AhboU^  64  Id.  842;  and  note 
eoUecting  numeroos  cases;  DeeHdl;  v.  JTvott;  68  Id.  684. 

STATUn  TO  RUiAXB  TO  BOT  OVS  SUBJBOT,  WhIOB  SHALL  BB  BXFBBBBBD  UT 

m  TiTLB. — ^Ihe  constitational  provision  containing  this  mandate  11  disonssed 
in  aU  its  bearings  in  the  note  to  DariB  v.  8taU^  61  Am.  Deo.  887.  The  sub- 
sequent cases  in  this  series  areJteBer  ▼.  i9<a<fl^  69  Id.  226;  andPeopfev.  JTc- 
CkiiiN»  Id.  642;  dmd  cases  in  notes  tiMieto. 

Tbb  pbzbgipal  oini  la  otrd  in  Brtwer  v.  WaU,  23Tez.  689;  and  t/blnfon 
V.  roylor,  43Id.  12%  to  the  point  that  after  the  death  ol  the  wife,  the  hna- 
band  may  sen  the  homestead  if  it  be  his  separate  property;  the  diildren  have 
no  interest  therein  whioh  lesUicis  the  father's  right  to  sell;  in  McOrearp  v. 
/Vxrtein,  36  Id.  648^  to  the  point  that  at  the  death  of  the  husband  the  wile 
becomes  the  head  of  the  family,  and  she  alone  is  entitled  to  claim  the  home- 
stead and  other  exempted  propecty;  in  Jfo^  v.  ^iee,  87  Id.  48^-600,  to  the 
point  tint  where  a  wifo  was  a  homestead  claimant  in  community  property, 
and  died  leaving  minor  children^  they  took  her  community  interest  by  inheri- 
tance^ subject  only  to  the  rights  of  crednors^  and  to  the  surviving  husband's 
right  to  oconpy  the  promises  as  a  homestead  during  his  life;  and  in  Clark  v. 
iMa%  88  Id.  416^  to  the  same  point    The  principal  case  is  cited  to  the  point 
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thai  a  fudgpuaat  in  a  prooeeding  by  attaehment,  enfordng  the  attachment 
lien  on  land,  is  no  conclnsive  of  the  defendant's  homettead  ri^ti  in  the  land 
attached,  no  iasne  regarding  the  homestead  haTing  been  raised  by  the  plead- 
ings; in  WiOU  ▼.  MaUAew§,  46  Id.  478^  to  the  point  that  in  an  actioo  where  a 
party  has  a  right  to  present  a  matter  to  the  ooort  and  thns  eeeare  his  rights 
and  neglects  to  do  so^  he  is  oondaded  by  the  judgment  rendered  therein;  in 
Webb  ▼.  JIaUartt,  27  Id.  85,  the  jad|;ment  is  conclnnive  of  all  questiotts  which 
might  properly  have  been  litigated  in  the  case:  ChUaom  t.  Rceoa,  29  Id.  281; 
Bwr/wd  ▼.  Romnfield^  37  Id.  45;  RtAerU  t.  /oftjuoM,  48  Id.  1S7;  Oldham  t. 
Melven,  49  Id.  572. 

Aor  OF  Lbgislatubb  to  Rxlatb  to  vdt  On  SuBnoT»  Whkb  bhall  »i 
EmuESSSD  iM  m  Titzje. — Upon  this  qnestion  the  principal  case  has  been 
cited  as  an  authority,  and  its  doctrine  approved,  in  CUy  t(f  8cm  Antonio  ▼. 
Lane^  82  Tex.  412;  City  qf  San  AnUnno  y.  Gould,  34  Id.  74;  As  parte  Ham, 
86  Id.  84;  Staler.  McCradsen,  ^  Id.  986;  Cfiddmg  v.  San  Antonio,  411L  656; 
Stoner.  Brown,  U Id.  345;  H.  d:  T.  C.  R.  R.  Co.  t. Odttm,  63 Id.  352;  HMm 
X,  State,  1  Tez.  App.  246;  HanebntyerY.S ate,  Id^  696;  Hamy.  State,  ^  Id. 
699;  Alhreeht  ▼.  State,  8  Id.  220.  This  question  has  already  been  lengttiily 
discussed  in  this  seriesi  and  it  will  be  unnecessary  to  more  partioolarly  refer 
to  the  points  to  which  the  abore  citations  were  mad& 
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InncKXFDt  n  On  Who  Holds  HxMSXLr  our  to  Pubuo  as  eogaged  in  the 
businees  of  keeping  a  house  for  the  lodgment  and  entertainment  of  tray- 
elers,  their  horses  and  attendants,  for  reasonable  compensation ,  He  is 
liable  for  any  loss  of  property  committed  to  his  keeping  which  any  <9ura 
or  vigilance  on  his  part  could  have  prevented. 

On  Who  only  Oocabionallt  Entkbtains  Tbavxlkbs  iob  Ck>MnNaATioK» 
when  it  suits  his  pleasure,  and  who  does  not  hold  himself  out  to  the 
public  as  the  keeper  of  a  house  for  the  accommodation  of  the  traveling 
public,  is  only  bound  to  take  that  ordinary  care  of  property  committed  to 
his  keeping  tiiat  a  prudent  man  does  of  his  own  property. 

When  PbOPKBTT  COMXITTKD  to  CuSfTODT  OV  iNNKXKPUt  BT  HIS  GUBBT  n 

Lost,  the  presumption  is  that  the  innkeeper  is  liable  for  it^  and  he  can 

only  excuse  himself  by  showing  that  he  has  used  extreme  care  and  dili* 

gence. 
PftBBON  KAT  Hold  Hdiselt  out  to  Pitbuo  as  ImnoaonB  bt  his  Acn» 

as  well  as  by  declarations,  or  by  a  sign,  and  he  may  become  liable  as 

such  even  against  his  declarations. 
Fabmebs  WH06B  Housis  abb  Situated  along  Pitblbo  Roads  of  the  coontry, 

who  occasionally,  and  even  frequently,  take  in  and  aooommodate  trav* 

elera,  and  receive  compensation  therefor,  are  not  innkeepers,  nor  are  they 

liable  as  such. 

Action  against  appellant,  as  an  innkeeper,  for  the  TalQa  of  % 
bone.    The  opmion  states  the  case. 

Whit4  and  Freavj  for  the  appellant. 
Lipiecwb  and  HarrUy  for  the  appellee. 
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By  Ck>Tiriy  Bobbbts,  J.  The  oourt  charged  the  jury  th&t 
^^  the  material  question  in  this  case  is  whether  or  not  the  de- 
fendant is  liable  as  the  keeper  of  a  common  inn.  An  inn- 
keeper is  one  who  holds  himself  out  to  the  public  as  engaged 
in  the  business  of  keeping  a  house  for  the  lodging  and  enter- 
tainment of  travelers  and  passengers,  their  horses  and  attend- 
ants, for  reasonable  compensation.  He  is  liable  for  any  loss 
of  property  committed  to  his  keeping,  which  any  care  or  vigi- 
lance or  diligence  on  his  pait  could  have  prevented.  If  the  de- 
fendant only  occasionally  entertained  travelers  for  compensa- 
tion, when  it  suited  his  pleasure  to  do  so,  and  did  not  hold 
himself  out  to  the  public  as  the  keeper  of  an  inn  or  house  for 
the  accommodation  of  the  traveling  public,  then  the  defendant 
was  only  bound  to  take  that  ordinary  care  of  property  com- 
mitted to  his  keeping  that  a  prudent  man  usually  takes  of  his 
own  property  of  the  same  kind;  and  he  would  not  be  liable  for 
a  loss  unless  it  was  shown  that  he  had  failed  to  use  ordinary 
diligence  in  the  care  of  the  property  conmiitted  to  him." 

By  the  facts  as  presented  in  the  record,  there  can  be  no  dis- 
pute about  anything  but  as  to  whether  or  not  Howth  was  an 
innkeeper.  The  diligence  used  was  ordinary,  but  not  extreme; 
and  therefore,  if  he  were  an  innkeeper,  he  was  liable.  When 
property  committed  to  the  custody  of  an  innkeeper  by  his  guest 
is  lost,  the  Resumption  is  that  the  innkeeper  is  liable  for  it; 
and  he  can  relieve  himself  from  that  liability  by  showing  that 
he  has  used  extreme  diligence.  What  facts  will  excuse  him  is 
a  question,  perhaps,  not  very  well  settled;  but  it  is  well  settled 
that  he  cannot  excuse  himself  without  showing  that  he  has 
used  extreme  care  and  diligence  in  relation  to  the  property 
lost:  Edwards  on  Bailments,  406;  2  Kent's  Com.  592. 

The  charge  of  the  court,  then,  was  correct,  in  reference  to  the 
ieu^ts  of  this  case,  both  as  to  what  constitutes  an  innkeeper 
and  as  to  his  liability.  Had  the  facts  shown  that  more  than 
ordinary  diligence  was  used  in  taking  care  of  the  horse  which 
was  lost,  then  it  might  have  been  required  of  the  court  to  have 
been  more  spedflo  in  the  chaige,  as  to  what  facts  would  excuse 
an  innkeeper,  and  as  to  what  is  meant  by  extreme  diligence 
tmder  the  circumstances. 

A  person  may  hold  himself  out  to  the  public  as  an  innkeeper 
by  his  acts  as  well  as  by  his  declarations,  or  by  a  sign:  Ed- 
wards on  Bailments,  388.  His  acts  might  also  force  that  con- 
olusion,  even  against  his  declarations.  To  such  conclusion 
must  the  jury  have  come  in  this  case.    That  was  the  question 
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really  at  iflsne,  and  most  prominently  and  birlj  presented  ti> 
ihem  by  the  court  The  record  shows  that  on  the  one  hand 
his  hoose  was  on  a  public  road,  and  much  visited  by  traToIers, 
who  were  uniformly  taken  in,  entertained,  and  charged;  and 
that  it  was  well  known  as  a  place  where  entertainment  was- 
usually  obtained  tar  travelers;  on  the  other  hand,  his  frequent 
declarations  that  he  did  not  keep  a  tavern,  his  refusal  to  take- 
boarders,  and  entertaining  his  neighbors  and  countrjonen  fre- 
quently free  of  charge.  Here  if  presented  a  conflict  in  the- 
testimony,  leading  to  different  conclusions,  which  it  is  pecu- 
liarly the  province  of  the  jury  to  judge  of  and  determine  upon. 

There  are  numerous  farmers  situated  on  the  public  roads  of 
the  country,  who  occasionally,  and  even  frequently,  take  in  and 
accommodate  travelers,  and  receive  compensation  for  it,  wha 
are  not  innkeepers,  and  are  not  liable  as  such.  It  is  not  their 
business  or  occupation,  nor  do  they  prepare  and  fit  up  their 
establishments  for  it.  They  yield  to  the  laws  of  hospitality  in^ 
receiving  and  entertaining  the  stranger  and  the  traveler,  yet 
they  cannot  afford  to  do  so  without  some  compensation.  Thi» 
view  of  the  subject  the  coxurt  also  presented  to  the  minds  of  the- 
jury,  by  telling  them,  in  substance,  that  if  defendant  only  occa- 
sionally entertained  travelers  for  compensation,  when  it  suited 
bis  own  pleasure,  he  did  not  thereby  become  an  innkeeper. 

The  question,  then,  of  whether  he  was  an  innkeeper  or  noV 
having  been  fiilly  and  fSedrly  presented  to  the  jury,  and  the  evi- 
dence on  that  subject  being  conflicting,  the  verdict  of  the  juiy^ 
will  not  be  disturbed.  The  evidence  in  favor  of  Howth  o^ 
this  issue  is  strong;  and  had  the  verdict  been  in  his  favor,  i^ 
would  not  have  been  disturbed. 

There  is,  even,  as  the  facts  appear  to  this  court,  a  prepon- 
derance in  his  favor,  though  not  to  that  extent  t}iat  would  en- 
able us  to  say  that  the  verdict  is  certainly  wrong;  and  therefive- 
it  must  stand. 

Judgment  aflbmed. 

Who  abb  bmtBiPBM.— Thii  qaetliflii  la  diionawd  in  tiie  nole  to  011*  v. 
Wiggku,  7  Am.  1)90. 449,  irbenih^viinaiir^  OMa  It  cited  wiUi  a  munlMr  cT 
others  of  ninQar  import.  An  innkooper  la  ono  who  makos  it  hla  boaiiMM  to 
entertain  travalera  and  piaaengera,  and  to  prorido  lodging  and  nooaaMriaa 
for  them  and  their  attendant!:  SSttm  t.  EtUUbrand^  48  Id.  41S.  Beaponai- 
InUtieB  of  an  innkeeper  attach  to  one  keeping  an  inn  de  /ach,  altfaoogh  ho- 
haa no lioenaeaa required  by  atatnte:  DkkermMY.Hogen,  40  Id.  M2,  Keepw 
of  ooffee-honae  or  boarding-hooae  may  oooaaionaUy  entertain  traTeKara  wift* 
oat  incurring  the  liability  of  an  innkeeper:  Gden  ▼.  HMArwud^  mipra.  TW 
irorda  '^tayem,''  "hotel,''  and  ''inn"  are  defined  in  the  note  to  Ora^T.  Ow^ 
mommaliK  Sft  Id.  ISSb 
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lii*WT«iTT  ov  ImnoBPXE  I0&  L068  or  Goods  IxruxmED  to  Hnn  ai 
fiucB. — ^In  action  on  the  ease  "on  eiutom  of  the  landy"  nmkoepon  an 
treated  aa  iiiaiiref,  and  aie  liable  withoat  proof  of  negligenoe  for  the  Ion  of 
,gooda  or  animala  left  in  their  chaige  by  gnesti:  Neal  t.  ITifaoz,  67  Ank  Dec. 
2S6i.  Innkeeper  la  liaUe  for  damage  to  gneet'e  hone  by  the  horee  of  another 
gaeet  without  any  ne|^Ugence  on  the  pert  oi  the  innkeeper:  SMeif  ▼.  Aidrkhf 
'66  Id.  745.  Lmkeeper  is  boond  to  keep  safely  and  well  property  of  goests, 
and  in  caee  of  loes  or  injury,  he  can  only  aboolTe  himaelf  from  liability  on  hie 
part  by  ahowing  that  the  loea  or  injury  waa  withoat  hia  fanli.  The  borden 
of  proof  ui  npon  him:  Joknmm  t.  Richardmm,  63  Id.  869.  Innkeeper  cannot 
be  exonerated  from  loas  of  gneaf a  goods  morely  npon  preeomption,  or  with- 
oat proof  of  circomatancea  ordinarily  attending  the  breaking  of  a  honae 
■eoorely  fastened.  He  is  bonnd  to  prove  the  mode  in  which  the  goods  were 
taken  from  him»  and  that  it  waa  withoat  any  fault  or  negligence  on  his  part: 
McDoMm  t.  BMmm.  62  Id.  674;  PMgrtm  t.  Banmm,  60  Id.  US;  and 
to  an  cl  the  above 


McGoWN  V.  SOHBIMFF. 

Whbi  Ynnm  AasBM  am  Past  Patiodit  ov  Pucn  ''to  leleaee  aU  mort- 
gigea  *  on  the  property,  he  ia  answerable  to  the  mortgagee  personally  on 
tibe  debt^  and  the  property  ia  also  anbjeet  to  the  mortgage. 

PnoMBB  OF  Ora  Pabtt  Madb  to  AiroTHKBy  lOR  BnrxRT  OF  Thud  Putt, 
need  not  state  the  name  of  the  third  pvty.  It  will  be  anfflcient  if  he  is 
in  some  meaaoie  deaignated  aa  the  person  intended. 

laanEOorKur  SuBSZAimALLT  Embbacid  nr  Oshbul  Gkaboi^  or  one  which 
is  abstract  and  not  warranted  by  the  eridenco^  ahoold  be  refnaed. 

ScAXBfSHT  ov  Faon  nr  Onm.  GUn  mat  n  Pbbpabid  ahd  Gdsifiid  n 
VAOAXioVy  wiisn  coonael  ao  agres^  and  the  iqpfrofal  of  the  eoart  is 


Appeal  from  Harrig  oounty.  In  1862,  Isaac  Thayer  and  J. 
W.  McCown  entered  into  an  agreement  by  which  the  former 
waa  to  pat  the  latter  into  fall  poBseadon  of  a  certain  hotel  and 
its  famitare^  for  which  McCSown  agreed  to  pay  outstanding 
debts  of  Thayer  to  the  amount  of  three  thoasand  dollars,  and 
also  to  release  all  mortgages  on  the  property.  The  mortgages 
wero  on  the  lease  and  ftamitore,  and  some  of  the  furniture  was 
subsequently  sold  to  pay  a  prior  mortgage.  SchrimpfyWhowas 
a  mortgagee,  was  adTised  of  and  assented  to  the  above  agree- 
ment. McCown  afterwards  discovered  that  Thayer  had  mis- 
represented the  quality  of  ftamiture  and  demanded  a  rescission 
of  the  contract,  which  was  granted.  Schrimpf,  the  mortgagor, 
still  holds  McCown  responsible  and  sues  him  on  the  mortgage. 
The  attorneys  in  this  case  filed  an  agreement  during  the  term 
that  the  statement  of  facts  might  be  made  up  in  vacation,  and 
foiling  to  agree  in  some  particulars,  submitted  the  matter  to 
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the  judge,  who  completed  the  statement  and  certified  to  it» 
oorrectDesB.  The  attomeys  also  filed  a  stipulation  in  this  court 
waiving  objection  to  the  judge's  certificate.  Verdict  and  judg- 
ment haying  been  rendered  for  plaintiff,  and  a  new  trial  haying^ 
been  denied,  defendant  appealed  from  the  judge's  charge  and 
the  motion  denying  a  new  trial  on  the  Cetcts. 

O.  W,  BueUeyj  for  the  appellant. 

O.  B.  Sabin  and  A.  P.  Thompson^  for  the  appellee. 

By  Court,  Whbelbr,  J.  The  charge  of  the  court  yeiy  prop- 
erly submitted  to  the  jury  the  inquiry  whether  the  plaintiff 
was  a  party  or  assented  to  the  contract  between  the  defendant 
and  Thayer  for  the  purchase  of  the  property  on  which  the 
plaintiff  held  the  mortgage;  and  the  jury,  we  think,  were  war- 
ranted by  the  eyidence  in  finding  the  affirmatiye,  and  that  the 
sale  was  made  upon  the  mutual  understanding  and  agreement 
of  all  the  parties.  In  that  yiew,  there  can  be  no  question 
of  the  correctness  of  the  charge  upon  the  other  questions 
embraced  in  it.  Nor  can  there  be  a  question  as  to  the  right 
of  the  plaintiff  to  maintain  the  action.  ^'  Where  one  person 
makes  a  promise  to  another  for  the  benefit  of  a  third  person, 
that  third  person  may  maintain  an  action  upon  such  promise:" 
Sehemerhom  y.  VanderheydeUj  1  Johns.  139  [3  Am.  Dec.  304]. 
Nor  is  it  necessary  that  the  name  of  the  person  for  whose 
benefit  the  promise  is  made  should,  in  terms,  be  used.  It  wilt 
be  sufficient  if  he  be  in  some  measure  pointed  out  and  des- 
ignated as  the  person  intended.  Thus  in  a  coyenant  with  a 
man  and  his  heirs,  or  his  executors,  though  the  names  of  the 
heirs  or  executors  do  not  appear  in  the  deed,  they  can  sue 
upon  the  coyenant  if  broken.  So  where  the  defendants  coy- 
enanted  to  pay  to  each  and  eyery  person  such  sum  or  sums  of 
money  as  the  constable  should  become  liable  for  on  account  of 
any  execution  which  might  be  deliyered  to  him,  it  was  held 
that  an  action  of  coyenant  might  be  maintained  by  a  plaintiff 
in  an  execution  deliyered  to  such  constable  for  collection,  and 
for  the  payment  of  which  the  constable  had  become  liable: 
FdlowB  y.  GUman^  4  Wend.  414;  1  Ch.  PI.  4,  and  notes.  The 
defendant,  by  the  terms  of  his  contract,  was  to  "release  all 
mortgages,"  of  which  the  plaintiff's  was  one.  He  therefoie, 
according  to  the  authorities  cited,  could  maintain  the  action, 
it  would  seem,  in  a  court  of  common  law.  Undoubtedly  he 
may,  in  our  courts,  where  it  is  held  that  the  suit  may  be 
brought  either  by  the  legal  holder  or  the  party  beneficially 
interested  io  the  contract. 
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The  fleoood  iiiBtraction  asked  by  the  defrndant  mm  lightly 
leftieedy  hecauBe  embraced,  eubstantiallyy  with  the  proper  qaali- 
ficatioQ,  in  the  general  diarge.  The  fourth  instmction  asked 
was  also  rightly  refosed,  because  abstract,  and  not  warranted 
by  the  evidence.  The  promise  of  the  defendant  was  not  with- 
out  a  consideration,  as  the  instruction  assumed.  There  is  no 
error  in  the  judgment,  and  it  is  aflBrmed. 

Judgment  aflSrmed. 

▼mnB^  BiOBB  onRBBimffo  lamnaaLMMcm  tm  Lasd:  8m  W6BbtH  ▼. 
£«ea%  4e  Am.  Dm.  078»  and  •xtnmYS  nole  thmto  S79-68B;  CkamfUm  ▼• 
A)ta»%  SSia.  102;  and  note  lOS. 

Paoifna  ICadb  to  AirormEB  job  Bshbiit  ov  Tbibd  Fabtt  need  bM 
state  DaaM  of  the  third  party»  if  he  is  in  sons  ottiar  w%j  dssignitsd  m  tbs 
posoo  JntrTidad,  to  snaUo  socli  party  to  no  llMncat  Akkmm  ▼•  to«; 
Tn.  2Uk  otiqg  tiw  prina^ 


Hunt  v.  Buttbbwobth. 

[21TBua,]flL] 
FfensovAL  BarBwawAJiTa  ov  FBAtn>iJi«nT  Vnnxxa,  who  fwninod  la  poo- 
sesnoB  ol  ttio  nwiporljr  until  the  time  of  his  de«Ui»  oaa»  beeaoM  of  the 
BOB-delmcyy  sot  «p  tfao  liaad  for  tfao  benefit  of  orediton^  and  thns  OToid 
tfaosale. 
BjUBuuTua  oa  AmmnanuToa  OAimoT  Impbaoh  Died  ov  bis  Tk ator  oa 
LneaRAxa  voa  Fbaus^  exoept  in  caw  of  the  non-deliTeryoC  tibe  fnmda- 
lent  siffc  or  deed  to  tho  dftnffi>> 

ov  JVimmi  Sun  wnii  bb  TauHii jual  Biab  to  SuBUQvanr  Son 
vpon  tfao  same  point  or  matter,  and  where  the  same  plaintiff  or  his  rep> 
i^pean  against  tfao  same  defendant  or  his  representatives. 


PsraTEOB  bj  B.  P.  Hunty  as  adminiatratcnr  of  the  estate  of 
J<din  D.  Amis,  who  died  intestate  and  insolvent,  on  behalf  of 
the  deceased's  creditors,  against  Mary  B.  Butterworth,  for  cer- 
tain shives.  She  claims  possession  under  a  deed  which  plaintiff 
declares  was  never  delivered  in  the  life-time  of  Amis,  but  which 
was  fraudulently  obtained,  registered,  and  recorded  subsequent 
to  his  death.  Defendant  filed  in  the  court  below  a  general 
demurrer;  and  set  up  in  bar  a  decree  of  the  district  courtof  the 
United  States  for  the  district  of  Texas,  at  Galveston,  in  a  cause 
wherein  Butterwwth  and  wife  were  complainants,  and  J.  H. 
Bennett  and  B.  P.  Hunt,  the  appellant  here,  were  defendants, 
and  which  decree  was  affirmed  upon  appeal  to  the  supreme 
coort  of  the  United  States.  In  this  proceeding  there  was  no 
impeachment  of  the  deed  fiom  Amis  to  Mrs.  Butterworth.    A 
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jury  wasy  in  the  present  case,  waived,  and  the  cause  aabmitted 
to  the  judge,  who  dismissed  plaintiffs  petition.  From  this 
judgment  an  appeal  was  taken  after  a  motion  for  a  new  trial 
had  been  overruled. 

P.  C  Tucker  and  L.  A.  Thompsanj  for  the  appellant 

Robert  HugheSj  for  the  aj^Uees. 

By  Courts  Wheeleb,  J.  Although  it  appears  by  the  record 
that  the  court  heard  evidence,  and  thereupon  dismissed  the 
case,  ^*  because  it  appears  to  the  court  that  the  plaintiff  has  no 
right  to  maintain  his  action  herein,"  it  is  sufficiently  apparent 
that  the  court  did  not  pronounce  its  judgment  upon  the  merits 
of  the  case  as  disclosed  by  the  evidence;  for,  had  that  been  the 
case,  the  judgment  would  not  have  been  tiiat  the  petition  be 
dismissed,  and  the  defendant  go  hence,  etc.,  as  upon  a  judg- 
ment sustaining  a  demurrer  or  exceptions  to  the  petition;  but 
judgment  would  have  been  rendered  for  the  defendant,  as  on  a 
trial  upon  the  merits.  But  if  the  court  decided  the  case  upon 
the  evidence  embraced  in  the  statement  of  facts,  the  judgment 
was  plainly  erroneous,  unless  supported  by  the  record  of  the 
decree  rendered  in  the  United  States  district  court  For,  unless 
the  plaintiff  was  barred  of  his  action  by  that  decree,  upon  proof 
that  the  right  of  property  and  the  possession  remained  in  the 
estate  at  the  time  of  his  death,  the  plaintiff,  as  his  adminis- 
trator,  was  entitled  to  recover  the  property.  Was  the  decree 
pleaded  and  given  in  evidence  a  bar  to  this  action?  It  would 
seem  not  The  former  suit  was  brought  by  two  of  the  present 
defendants  against  Bennett  to  recover  the  property  and  for  an 
account  The  present  plaintiff  was  made  a  party;  but  no  de- 
cree was  asked  against  him,  unless  the  plaintiffs  therein,  upon 
taking  an  account  with  Bennett,  should  be  found  indebted  to 
him;  in  which  case  they  ask  that  this  plaintiff,  as  administra- 
tor, be  decreed  to  pay  him  such  balance.  And  this  appears  to 
have  been  the  only  object  in  making  him  a  party  to  that  suit 
There  was  a  recovery  against  Bennett,  but  the  suit  was  dis- 
missed as  to  this  plaintiff.  This  suit  is  brought  to  set  aside 
the  deed,  under  which  the  plaintifb  in  the  former  suit  claim 
and  hold  the  property,  as  invalid  and  inoperative,  and  to  r<^ 
cover  the  property.  The  validity  of  the  deed  was  not  a  matter 
in  issue  in  the  former  suit  by  the  pleadings  therein.  That  is 
the  very  matter  which  the  present  suit  seeks  to  put  in  issue. 
^*A  bill  regularly  dismissed  upon  the  merits,  where  the  matter 


1868.]  HUHT  V*  BUTTSBWOBTH. 

liaB  been  paeoed  upoo,  and  the  dismissal  is  not  without  pr^u- 
dioe,  may  be  pleaded  in  bar  of  a  new  bill  for  the  same  matter: " 
2  Darnell's  Ch.  PL,  2d  ed.,  763,  note  8;  Neafie  y.  Neafie,  7  Johns. 
Ch.  1  [11  Am.  Dec.  880].  In  the  case  in  7  Johns.  Ch.,  after 
stating  this  general  role,  Chancellor  Kent  said:  '^But  in  the 
cases  I  have  looked  into  upon  dismission  of  former  bills,  the 
new  bill  was  bronght  bythe  same  party  who  filed  theoriginal 
bill;  and  there  is  said  to  be  a  material  distinction  between  a 
new  bill  by  snch  a  party,  and  a  new  bill  concerning  the  same 
sabject  by  the  defendant  in  the  first  soit.  To  make  the  dis- 
mission of  the  former  soit  a  technical  bar,  it  must  be  an  abso- 
lute decision  upon  the  same  point  or  matter,  and  the  new  bill, 
it  is  said,  must  be  by  the  same  plaintiff  or  his  repiesentatiTes, 
against  the  same  defendant  or  his  representatiyes:  ^  Id.  4 
''As  a  plea  of  this  kind  proceeds  upon  the  ground  that  the  same 
matter  was  in  issue  in  the  former  snit,  and  as  eyeiy  plea  that 
ia  set  up  as  a  bar  must  be  ad  idem^  the  plea  should  set  forth  so 
much  of  the  former  bill  or  answer  as  wiU  suffice  to  show  that 
the  same  point  was  then  in  issue: "  2  Daniell's  Ch*  PI.  766, 766. 
From  these  auth(»ities  it  seems  clear  that  the  decree  of  dis- 
mission of  the  bill  in  the  chancery  suit  was  not  a  bar  to  the 
present  action.  The  same  point  was  not  in  issue  in  that  suit. 
If,  therefore,  the  court  proceeded  upon  this  ground,  the  judg- 
ment was  erroneous.  But  we  think  it  sufficiently  apparent 
fiom  the  judgment  itself  that  this  was  not  the  ground  of  the 
decision.  As  stated  by  counsel  in  argument,  the  ground  of  the 
decision  doubtless  was,  that  as  this  was  a  suit  by  the  adminis- 
trator to  aydd  the  deed  of  his  intestate  as  a  firaud  upon  cred* 
itors,  the  action  could  not  be  maintained;  and  hence  the 
judgment  dismissing  the  petition,  as  upon  demuner.  We 
shall  therefore  consider  of  the  correctness  of  the  judgment  as 
haying  been  thus  rendered.  It  may  be  observed  that  the 
petition  does  not  necessarily  impeach  the  deed  as  having  been 
made  with  intent  to  defiraud  creditors.  The  grounds  distinctly 
eet  up  to  avoid  the  deed  are,  that  the  deed  was  not  delivered 
or  recorded  during  the  life-time  of  the  intestate;  but  that  the 
defendants  wrongfully  obtained  possession  of  it  after  his  death. 
If  this  was  so,  it  did  not  take  effect  as  a  deed,  or  operate  a  con- 
veyance of  tbo  property;  it  was  wholly  inoperative  as  a  deed, 
for  the  want  of  delivery ;  and  there  was  no  occasion  to  impeach 
the  consideration  of  it.  Although  the  administrator  might  not 
i  mpeach  the  deed  of  his  intestate  as  being  voluntary  and  fraud* 
ulent  as  to  creditors,  it  was  certainly  competent  for  him  to 
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Bhow  that  it  was  never  delivered,  and  conBeqnently  that  it  did 
not  take  effbct  as  a  deed;  but  the  title  to  the  property  named 
in  it  remained  in  the  donor,  at  the  time  of  his  decease,  nn- 
changed  and  nnaffected  by  it.  On  this  ground,  it  was  certamly 
competent  for  the  administrator  to  avoid  the  instmment  under 
which,  he  avers,  the  defendants  have  taken  and  detained  the 
property.  But  it  is  further  averred,  in  effect,  that  the  deed 
was  voluntary  and  in  fraud  of  creditors;  and  as  this  is  the 
ground,  doubtless^  upon  which  the  court  dismissed  the  case, 
and  the  question  to  which  the  argument  in  this  court  has  been 
mainly  directed  by  counsel  for  the  appellant,  it  is  proper  that 
we  proceed  to  inquire  whether  the  decision  of  the  court  was 
correct.  The  general  proposition  has  been  frequently  asserted 
by  this  court,  that  an  executor  or  administrator  cannot  im- 
peach for  fraud  the  deed  of  his  testator  or  intestate:  CM  v. 
Norwood^  11  Tex.  656;  Avery  v.  Avery^  12  Id.  54  [62  Am.  Dec. 
513];  CimMia  v.  Chandlery  13  Id.  6  [62  Am.  Dec.  546].  This, 
as  a  general  rule,  is  admitted.  But  it  is  insisted  that  where 
the  fraudulent  gift  or  deed  has  not  been  consummated  by  de- 
livery to  the  donee  in  the  life-time  of  the  donor,  but  the  latter 
dies  in  possession,  and  there  is  probate  or  grant  of  administra- 
tion before  the  donee  takes  possession,  the  case  is  an  exception 
to  the  general  rule,  and  the  property  is  assets  in  the  hands  of 
the  administrator.  ^ 

We  have  examined  the  numerous  authorities  cited  by  coun- 
sel, and  they  seem  fully  to  sustain  their  position.  We  deem  it 
unnecessary  to  enter  upon  a  review  of  the  numerous  authorities 
cited  by  counsel  in  their  learned  and  able  argument  upon  this 
point.  It  will  su£Sce  to  refer  to  the  comparatively  late  and 
well-considered  case  of  Babcoek  v.  Booih^  2  Hill  (N.  Y.),  181 
[38  Am.  Dec.  678],  where  the  authorities  are  reviewed.  It  was 
there  held  that,  as  a  general  rule,  an  executor  or  administrator 
can  only  maintain  such  claims  as  the  testator  or  intestate  might 
have  successfully  asserted  while  living;  but  that  to  this  rule 
there  are  exceptions.  And  the  court  recognise  and  afilrm  the 
exception  we  are  now  considering.  The  court,  Bronson,  J., 
says:  "  The  title  of  the  plaintiff  as  administrator  took  effect, 
by  relation,  from  the  death  of  the  intestate,  and  he  has  the 
same  right  to  maintain  this  action  as  though  the  letters  of  ad- 
ministration had  been  granted  before  the  defendant  took  the 
goods:  Toller  on  Executors,  152,  3d  ed.,  1834,  and  cases  there 
dted.  The  only  question,  then,  to  be  considered  is,  whether 
the  personal  representative  of  the  fraudulent  vendor,  who  re- 
mained in  possesion  until  the  time  of  his  death,  can,  for  the 
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benefit  of  creditors,  set  up  fbe  firaud,  and  thus  aToid  the  sale." 
And  the  oonit  hold  that  he  can;  and  after  reviewing  the  ao- 
tliorities,  conclude  that  ^'  whatever  difficulty  there  might  be  in 
allowing  an  executor  or  administrator  to  eet  up  the  fraud,  when 
oonsidered  as  the  mere  representative  of  the  testator  or  intes- 
tate, there  can  be  none  when  he  is  regarded  in  the  further 
capacity  of  a  trustee  for  creditors,  and  is  necessarily  acting  for 
their  benefit:  Babcoek  y.  Booihy  2  Hill  (N.  Y.),  184-186  [38 
Am.  Dec.  678];  and  see  Smith  y.  PoUard,4  B.  Mon.  68;  Shean 
Rogers,  8  Barn.  A  Adol.  862;  8.  C,  23  Eng.  Com.  L.  164.  It 
is  shown  that  at  the  common  law  the  fraudulent  vendee  might 
have  been  charged  as  executor  de  son  tort.  And  some  of  the 
modem  cases  hold  that  he  must  be  so  charged,  and  that  that 
is  the  only  remedy  of  the  creditor.  It  was  so  held  in  New 
York  in  the  case  of  Osborne  y.  Mossj  7  Johns.  161  [6  Am.  Dec. 
262].  But  the  statute  has  changed  the  rule  in  that  state  bo 
that  '^  no  person  shall  be  liable  to  an  action  as  executor  of  his 
own  wrong:"  Babeock  y.  Booth,  2  Hill  (N.  Y.),  186  [38  Am. 
Dec  678];  2  Tex.  R.  8.  449,  sec.  17.  So  the  law  m  that  state 
and  in  this  are  the  same  upon  that  subject,  it  having  been 
settled  by  the  case  of  Antley  v.  Baker,  14  Tex.  607  [66  Am. 
Dec  136],  that  by  our  law  no  one  can  be  charged  as  an  exec- 
utor de  son  tort.  The  effect  of  our  law  is  the  same  as  that  of 
the  New  York  statute,  to  take  away  the  remedy  of  the  creditor, 
at  common  law,  to  charge  the  fraudulent  grantee  as  executor 
of  his  own  wrong,  and  transfer  the  action  to  the  legal  represent- 
ative of  the  vendor,  where  it  becomes  necessary  to  sue  or  con- 
trovert the  validity  of  a  deed  of  the  testator  or  intestate  for  the 
benefit  of  creditoTB.  When  it  has  been  said  that  the  legal  rep- 
resentative cannot  impeach  the  deed  of  his  testator  or  intestate 
finr  fraud,  it  has  also  been  said  that  the  creditors  may:  Awry  v. 
Avery,  12  Tex.  67  [62  Am.  Dec.  613];  Cobb  y.  Norwood,  11  Id. 
666.  Executors  and  administrators,  by  our  law,  represent  the 
creditors,  as  well  as  the  heirs;  and  where  it  is  necessary  to  sue 
to  set  aside  a  fraudulent  conyeyance  for  the  benefit  of  credi- 
tors, it  would  seem  to  be  the  better,  more  convenient,  and  more 
reasonable  rule  that  the  administrator,  rather  that  the  creditor, 
should  sue.  The  case  under  consideration  does  not  require  the 
expression  of  an  opinion  upon  the  general  question  of  the  right 
of  the  administrator  to  impeach  for  fraud  the  deed  of  his  intes- 
tate; and  our  observations  are  to  be  understood  only  as  apply* 
ing  to  the  excepted  case,  where  the  deceased  retained  the 
possession  of  the  property  until  his  death.  In  that  case  we 
think  his  right  clear,  upon  principle  and  authority. 
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In  the  cases  in  which  this  subject  has  came  under  discossioD 
in  this  coart,  the  exception  we  are  now  considering  has  never 
been  adverted  to.  The  attention  of  the  court  has  not  been 
called  to  it  in  any  previous  case,  or  it  would,  doubtless,  have 
been  recognized.  And  it  is  to  be  believed  there  is  no  adjudica- 
tion of  this  court  which  stands  in  the  way  of  its  recognition  in 
the  present  case.  No  case  has  been  decided  to  the  contrary. 
The  view  we  have  taken  of  the  case,  as  respects  the  right  of  the 
administrator  to  maintain  the  action,  supersedes  the  necessily 
of  revising  the  judgment  upon  the  appeal  of  the  intervenor. 
The  petition  alleges  that  the  estate  is  largely  indebted,  and 
that  there  are  no  assets  other  than  the  property  in  question. 
The  administrator  must  be  regarded  as  representing  the  cred- 
itors in  this  action.  And  we  are  of  opmion  that  the  court  erred 
in  denying  his  right  to  maintain  the  action  and  dismissing  the 
case.  The  judgment  is  therefore  reversed  and  the  cause  ie> 
manded. 

Reversed  and  remanded. 


iMPSAOHIfSIIT  BT  BZSOOTOB  OB  ADMUnsnUTCtt  OV  ImnHBAXl^S  OB  TW* 

tatqb'b  Died  job  FBaub:  See  Aw$y  t.  Averp,  S2  Am.  Deo.  619^  and  note 
618;  Chandler  r.  Chamdler,  Id.  546,  and  note  646.  In  ffaH  v,  Hmt,  46  Tas. 
574,  the  principal  oaae  is  oited  to  tlie  point  that  an  ezeoBtor  or  adnunistfater 
tLAj  bring  a  anit  to  aet  aside  hia  teatator'a  or  inteatato'a  deed  for  fnwd  afafaMk 


Dmaaam  of  DrnmBAL,  Bmor  €9,  ai  Bib  AnjuioQAXA:  See/ar(ea  v.  Anitf^ 
68  Am.  Deo.  641}  Z;<M0F  T.  rariN0^  60  Id.  638k  and  oaaaa  in 
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[21  TUXAa,  3n.] 
Pabol  Bvn>Bif OB  d  ApinMiBLB  nr  Equitt  to  Vabt  axo  BsvoBif  Wi 

TBB  OoHTBAOn  AXJ>  Instbumbxts  npon  the  ground  of  aoddent^  niiBtafc% 

or  frandy  ao  aa  to  make  them  oonf orm  to  the  intention  oi  the  partiea. 
Whbbb  Pbopbbtt  n  Obabtbd  to  HusBAim  akd  Win^  Pabol  EvmssraB 

KAT  BB  Ibtboduokd  to  ahow  that  the  hnaband'a  name  waa  inserted  by 

mistake^  and  that  it  waa  not  oommnnity  bat  aeparate  property. 
AiXi  Pbopbbtt  Aoqudbd  bt  Witb  thbouoh  Gift  BaiiiniB  to  Hbb  Sbt- 

ABAXBLT,  thongh  under  the  management  oi  the  hnaband* 
Whbbb  Bquxtt  n  Mbt  bt  No  Oppoanro  Equrub^  ooorta  have  leaa  heaita- 

tion  in  holding  that  inatmmenta  ahoold  be  ao  oonstmed  aa  to  oarvy  into 

effoot  the  intention  of  the  maken. 
Wkbbb  Onrr  n  Madb  to  Huirahd  Alonb,  Pabol  Bvuibwib  n 

OBUi  to  profe  that  the  gift  waa  in  tmat  f or  the  oae  ol  the  wUii 
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VOKAV  Aoma  ju  QvikBsiAV,  ikn>  Ixnnanio  wul  Owm 

lliHTA¥»  in  ber  W9td'»  inTentory,  it  not  mAapgedt  bk  aqutgrf  froai  jrar- 
bg  titla  to  Uio  Mine  in  henelL 

Suit  in  equity  to  haTO  certain  pencmal  pioperty  dedaxed 
wparate  property.  The  defendant  in  emstj  Betilda  Chatham, 
with  her  husband,  brought  soit  in  1856,  alleging  that  she  was 
Cvmerly  the  wife  of  John  H.  Dunham,  who  died  in  November, 
1868,  leaving  property  in  his  own  right,  and  who  had  control 
also  of  some  of  the  separate  property  of  said  Botilda;  that 
Joseph  H.  Dunham  administered  on  the  estate  of  deceased,  and 
made  out  and  returned  an  inventoiy  of  the  same;  that  in  Feb- 
ruary, 1866,  she  discovered  that  property,  ccmsisting  of  several 
negroes  and  land,  her  separate  property  derived  by  gift  firom 
lier  father,  was  placed  on  said  inventory  of  the  estate  of  John 
H.  Dunham  as  community  property;  that  she  moved  to  have 
the  same  corrected  before  the  probate  court,  which  was  there  so 
ordered  to  be  done;  that  in  the  partition  which  was  afterwards 
made  said  property  was  ordered  to  be  partitioned  ad  community 
property  between  her  and  the  minor  children  of  decedent.  She 
further  set  forth  the  deed  of  gift  from  her  fSsither,  with  explana- 
tions how  and  tat  what  purpose  the  same  was  made  jointly  to 
herself  and  to  her  husband,  John  H.  Dunham,  deceased, 
all^png  that  the  partition  and  the  decree  thereupon  by  the 
probate  court  were  erroneous,  and  praying  £ar  a  eertiorariy  etc. 
Dunham,  the  plaintiff,  answered,  admitting  that  he  did  admin- 
ister on  the  estate  of  John  H.  Dunham,  and  that  in  placing  the 
negroes  on  the  inventory  as  community  property  he  acted  upon 
the  import  of  the  deed  of  gift  from  James  Wood,  the  fS&ther; 
and  in  regard  to  the  land,  that  he  knew  of  no  special  claim  on 
the  part  of  defendant  in  error  therein;  and  that  the  application 
for  partition  was  made  by  her  authority,  and  that  when  made, 
she  assented  to  and  approved  the  same.  The  minors,  by 
their  guardian  ad  liiemy  set  up  the  deed  of  gift,  and  that  the 
d^sndant  in  error  was  estopped  by  her  assent  to  the  partition, 
as  evidenced  by  various  acts  and  declarations.  On  the  trial, 
the  defendants  in  error  gave  in  evidence  the  record  of  the  pro- 
ceedings in  the  county  court  in  regard  to  the  estate  of  John  H. 
Dunham,  and  the  deed  of  gift  firom  James  Wood  to  John  H. 
Dunham  and  wife;  in  connection  with  the  latter,  the  deposi- 
tion of  Thomas  Durham,  who  proved  that  he  wrote  the  deed 
of  gift,  and  that  at  the  time  it  was  executed,  Wood,  the  donor, 
told  him  that  he  intended  to  give  this  property  to  his  child, 
Botilda.    John  H.  Dunham  was  present    It  was  the  ezpresi 
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intention  of  Wood  that  his  child  Botilda  should  be  the  prime 
beneficiary  of  this  gift,  but  that  John  H.  Dunham  might  ha^e 
the  control  of  it  as  her  husband.  The  name  of  John  H.  Dun- 
bam  was  inserted  in  the  deed  at  the  suggestion  of  witness,  to 
which  Wood  assented,  that  he  might  show  his  confidence  in 
him.  Tillotson  Wood,  a  witness  to  the  deed,  testified  substan- 
tially the  same  as  Durham,  and  in  addition,  that  Wood,  the 
father  of  Botilda,  paid  five  hundred  dollars,  as  part  of  the  pur- 
chase-money, for  the  three  hundred  and  forfy-six  acres  of  land 
mentioned  as  the  homestead  and  divided  as  community  prop- 
erty. Plaintiff  in  error  then  introduced  evidence  to  show  that 
the  defendant  in  error,  Botilda,  had  not  expressed  any  dissat- 
isfaction with  the  partition  until  about  the  time  of  her  second 
marriage.  They  also  proved  by  one  of  the  appraisers  of  the 
estate  of  John  H.  Dunham,  deceased,  that  the  inventory  was 
made  at  the  house  of  deceased,  and  that  the  defendant  in  error 
and  her  father,  James  Wood,  were  present,  and  that  he  sup- 
posed they  knew  that  this  property  was  inventoried  as  com- 
munity property;  that  he  heard  no  objection  made,  but  did 
not  recollect  that  anything  was  said  to  defendant  in  error  on 
the  subject  One  of  the  commissioners  appointed  by  the  county 
clerk  to  divide  the  estate  of  John  H.  Dunham  between  his 
widow  and  minor  children  testified  that  the  division  was  made 
at  the  house  of  defendant  in  error,  and  that  she  was  present 
and  offered  no  objection.  They  also  offered  inventories  filed 
by  defendant  in  error  in  the  county  court  of  Grimes  county,  as 
guardian  of  the  minor  children  of  John  H.  Dunham,  upon 
which  the  negroes  in  controversy,  except  one  apportioned  to 
her,  were  entered. 

J^.  H.  if erriman,  for  the  plaintiflh  in  error. 

/.  W.  HiUeheson^  tor  the  defendants  in  error. 

By  Court,  Hemphill,  C.  J.  There  are  two  questions  of  im- 
portance in  this  cause^  vix.:  1.  Whether  parol  testimony  was 
admissible  to  affect  the  import  of  the  deed  from  James  Wood 
so  as  to  show  that  the  name  of  John  H.  Dunham  was  inserted 
by  mistake,  and  that  the  gift,  though  purporting  to  be  joint  to 
John  H.  Dunham  and  his  wife,  was  intended  for  the  separate 
l)enefit  of  the  wife  Botilda,  who  was  the  daughter  of  the  donor, 
James  Wood;  and  2.  Whether,  admitting  the  separate  right  of 
the  wife  Botilda,  she  is  not  estopped  by  her  acts  from  the  asser- 
tion of  that  right. 

The  import  of  deeds  of  purchase  to  either  husband  or  wife  is 
from  necessity  affected  often  by  parol  evidence.    The  presump^ 
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tian  in  &Tor  of  the  communily  bom  such  deeds  may  be  lebut^ 
ted  by  proof  that  the  purchase  was  from  the  separate  ftmds  of 
either  partner,  and  when  made  in  the  name  of  the  wife,  it  may 
be  shown  to  be  for  her  benefit^  not  only  from  the  adtanoe  by 
her  of  the  purchase-money,  but  if  the  fhnds  be  adTsnced  from 
the  individual,  means  of  the  husband,  the  presumption  of  gift 
arises,  and  if  from  the  community  funds,  it  may  be  proved  that 
the  husband  intended  a  gift,  and  declaring  such  intention, 
ordered  the  deed  in  her  name:  Higgina  v.  John$onj  20  Tex.  888 
[70  Am.  Dec.  894]. 

This  constant  practice  of  resorting  to  parol  evidence  to  estab- 
lish the  right  of  ownership  in  marital  property  acquired  by 
purchase  is  an  argument  for  relaxing  the  strictness  of  the  role 
in  relation  to  such  property  acquired  by  donation,  and  espe- 
cially where  the  instrument,  being  joint  to  husband  and  wife, 
purports  to  give  the  property  to  the  community.  As  a  general 
rule  of  law,  parol  evidence  is  admitted  in  equity  to  vary  and 
reform  written  contracts  and  instruments  upon  the  ground  of 
accident,  mistake,  or  fraud,  so  as  to  make  them  ccmform  to  the 
actual  intention  of  the  parties:  1  Story's  Eq.  Jur.,  sees.  166- 
167.  It  may  be  and  is  <iQfficult  to  reconcUe  this  principle  with 
the  rule  which,  in  a  common-law  court,  excludes  parol  evi- 
dence to  explidn  or  vary  written  instruments.  Under  our 
system  and  in  the  courts  of  this  state,  both  are  rules  of  equal 
authority;  the  rule  of  exclusion  being  modified  by  that  of 
admission  in  the  case  and  under  the  circumstances  in  which, 
at  equity,  it  has  been  held  to  be  applicable. 

The  rule  in  equity  as  to  the  admission  of  parol  evidence  so 
as  to  make  the  instrument  ccmform  to  the  intention  of  the  par- 
ties is  well  expressed  in  Hwnt  v.  Eouitmameref  1  Pet  12,  and  is 
to  the  effect  that  where  an  instrument  is  drawn  and  executed 
which  professes,  or  is  intended  to  carry  into  execution,  an 
agreement^  whether  in  writing  or  by  parol,  previously  entered 
into,  but  which,  by  mistake  of  the  draughtsman,  either  as  to 
tauct  or  law,  does  not  fulfill,  or  which  violates,  the  manifest  in- 
tention of  the  parties  to  the  agreement,  equity  will  correct  the 
mistake  so  as  to  produce  a  confbirmityof  the  instrument  to  the 
agreement. 

This  rule,  so  fiur  as  it  declares  that  instruments  shall  be  con- 
formed to  the  intention  of  the  partieSi  is  applioable  to  the  case 
in  hand. 

It  is  shown  by  the  evidence  <^  two  witnesses,  one  of  whom 
wrote  the  instrumeut,  that  James  Wood,  the  maker,  intended 
to  give  the  slaves  to  Ws  daughter  Rotilda  fi>r  her  separate  use, 
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and  not  joinfly  to  her  and  her  husband;  that  this  intention 
was  expressly  stated  at  the  time  by  Mr,  Wood;  that  the  name 
of  the  husbandy  John  H.  Dunham,  was  inserted  in  the  instru- 
ment with  the  intention  that  he  should  control  or  manage  the 
property  as  trustee,  and  to  express  the  confidence  of  the 
makers  in  him  as  such  trustee;  that  his  name  was  iuserted  at 
the  suggestion  of  the  witness  who  acted  as  scriyener  on  the 
occasion;  that  the  gift  of  the  slaves  was  in  foct  to  the  daughter, 
the  husband  only  to  haye  the  control  There  appears  to  have 
been  a  family  meeting,  at  which  Mr.  Wood,  the  father,  made 
a  partial  division  of  his  property  to  equalise  the  portions  of 
his  children.  The  witness  Durham,  who  did  the  writing, 
having  staid  with  them  for  a  day  or  two,  and  the  matters 
being  thoroughly  discussed  by  all  the  members  of  the  family, 
must  be  presumed  to  have  been  well  informed  of  the  intention 
of  the  donor  in  making  the  gift.  The  rule  of  law  that  all 
property  acquired  by  the  wife  through  gift  remains  to  her 
separatdy,  Uiough  under  the  management  of  the  husband, 
has  been  so  long  established  that  actual  knowledge  of  its  ex- 
istence may  with  good  reason  be  presumed,  and  it  is  but  fair 
to  presume  that  in  this  country,  where  by  law  there  is  a  sepa- 
ration of  property  between  man  and  wife,  a  parent  would  so 
make  a  gift  to  a  married  daughter  as  that,  in  conformity  with 
natural  feeling  and  the  general  law,  it  would  vest  in  her  sepa- 
rate right;  and  this  presumption  gives  additional  force  to  the 
statement  of  the  witnesses  that  such«  in  this  instance,  was  the 
£act 

This  is  not  a  case  in  which ,  on  the  advice  of '  *  counsel  learned 
in  the  law,"  a  party  has  deliberately  selected  and  designated  a 
certain  form  of  instrument  as  the  best  adapted  to  convey  prop- 
erty according  to  his  intention.  There  is  no  evidence  that  Dur^ 
ham,  the  writer,  was  a  lawyer.  On  the  contrary,  his  volun- 
teered advice  to  insert  the  name  of  the  husband  is  proof  of  his 
ignorance  of  the  law  on  the  subject-matter.  There  was  not 
such  deliberation  and  advice  in  the  framing  of  the  instrument 
as  would  operate  as  a  circumstance  to  induce  the  rejection  of 
relief  from  the  legal  import  and  effect  of  its  terms.  The  object 
was  a  gift  to  the  daughter,  and  this  ought  not  to  be  defeated 
by  the  mistaken  suggestion  of  an  ignorant  scrivener  that  the 
husband  should  be  joined  with  the  wife,  and  thus  make  him  a 
trustee  and  show  confidence  in  him,  and,  substantially,  that 
such  would  be  the  legal  effect  of  the  insertion  of  his  name.  It 
must  be  remembered,  also,  that  this  is  not  a  controversy  between 
the  wife  and  purchasers  from  the  husband  without  notice,  or 
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The  iaeae  ia  by  the  heirs  of  the  huBband,  ivfaoee 
claims  are  little,  if  at  all,  superior  to  those  of  the  husband  him- 
sell  The  contest  is,  in  substance,  between  the  original  parties 
to  the  instrument  The  equity  of  the  wife  is  met  by  no  oppos- 
ing equities,  and  under  such  circumstances  courts  have  less 
hesitation  in  holding  that  instruments  should  be  so  construed 
as  to  cany  into  effect  the  intention  of  the  makers. 

The  evidence  shows  that  the  donor  intended  the  husband 
to  act  as  trustee.  Had  the  gift  been  to  the  husband  alone, 
it  might  have  shown  by  parol  evidence  that  the  gift  was  in  trust 
for  the  use  of  the  wife.  It  has  been  held  in  several  cases  that 
the  creation  of  trusts  by  parol  and  the  proof  of  them  by  parol 
evidence  has  not  been  prohibited  by  the  statutes  of  this  state, 
and  if  a  trust  for  the  wife  by  parol  could  be  fitstened  upon  a 
separate  gift  to  the  husband,  much  more  naturally  and  reason- 
ably would  it  attach  to  a  joint  gift  to  the  husband  and  wife. 
We  conclude  that  parol  evidence  was  admissible  to  show  that 
the  gift,  though  joint  to  husband  and  wife  on  the  fistce  of  the 
deed,  was  intended  and  should  operate  only  as  a  gift  to  the 
wife,  and  that  the  evidence  was  sufficient  to  establish  that  such 
was  the  intention  of  the  gift. 

The  next  question,  vis.,  was  the  wife  estopped  by  her  acts 
from  claiming  these  slaves  in  her  individual  right?  must  be 
answered  in  the  negative.  The  fad  that  the  slaves  were  in- 
serted by  the  administrator  in  the  inventory  as  community 
property  is  of  but  slight  consequence,  and  should  not  affect 
the  wife;  and  although  she  appears  subsequently  to  have  been 
either  ignorant  of  or  remiss  in  relation  to  her  rights,  yet  she 
seems  to  haye  had  some  knowledge  of  them  and  became  dis- 
satisfied, and  an  order  was  made  by  the  county  court  for  the 
correction  of  the  inyentory,  which  was  in  fact  never  executed. 
But  it  is  said  that  she  did  not  object  to  the  division,  but,  on 
the  contrary,  expressed  her  satisfaction,  and  showed  her  acqui- 
escence by  receiving  the  shares  of  her  minor  children,  as  their 
guardian,  and  placing  in  the  inventory  of  her  wards  property 
which  she  is  now  claiming  as  her  own.  If  this  were  all  ad- 
mitted, yet  the  presumption  of  law  is  that  women  are  not  well 
informed  of  their  rights;  and  the  appellee^  Botilda,  as  appesrs 
from  the  evidence,  forms  no  exception  to  what  may  be  regarded 
as  a  general  rule.  During  marriage  she  labored  under  the  or- 
dinary disability  of  supposed  incompetency  to  contract^  and  in 
her  widowhood  she  appears  to  have  relied  on  the  administra- 
tor.   She  does  not  appear  to  haye  had  a  full  knowledice  of  he? 
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rights  until  the  duties  and  responsibilities  of  approaching  mar- 
riage aroused  her  to  a  sense  of  her  situation.  But  the  estoppel 
which  is  claimed  is  of  that  class  styled  equitable,  and  this 
only  arises  when  the  contract  of  the  party  estopped  is  fraudu- 
lent in  its  purpose  or  unjust  in  its  result:  Duchess  of  KingsUm^s 
Case,  2  Smith's  Lead.  Cas.  784. 

There  must  be  some  admission  or  act  intended  to  influence 
the  conduct  of  another,  and  actually  leading  him  into  a  line  of 
conduct  which  must  be  prejudicial  to  his  interest,  unless  the 
party  estopped  be  cut  off  from  the  power  of  retraction:  DezM 
V.  OdeUy  3  Hill  (N.  Y.),  219  [38  Am.  Dec.  628].  Now,  is  there 
any  fraud  in  the  wife  contravening  the  right  of  the  husband  or 
his  heirs  in  this  property?  or  would  there  be  any  injustice  in 
assigning  the  wife  this  property  if  it  was  really  her  own?  The 
conduct  of  the  heirs  has  not  been  influen<>9d  by  her  acts. 
They  have  been  led  into  no  line  of  dealing  which  must  operate 
to  their  prejudice  unless  their  mother  be  estopped  from  dis-. 
turbing  the  property  as  now  arranged* 

They  have  made  no  sales  or  contracts  with  reference  to  these 
slaves.  There  was  no  equivalent  or  compensation  given  the 
widow  at  the  distribution,  and  they  cannot  complain  if  they  be 
restricted  to  the  property  to  which  they  have  legal  right,  and 
that  the  widow  should  reclaim  that  which  was  not  theirs,  but 
was  always  her  own. 

There  is  no  fraud  or  injustioe  in  an  arrangement  by  which 
claimants  should  have  their  own  property  and  no  more,  and 
there  are  no  droumstanoes  in  this  case  which  would  make 
justice  to  the  widow  operate  a  legal  injury  to  the  heirs  of  the 
husband. 

But  no  change  was  wrought  in  the  property  befinre  the  suing 
out  of  the  certiorari,  except  that  it  passed  from  the  adminis- 
trator  into  the  hands  of  the  distributees.  This  writ  may  not 
operate  as  a  supersedecLSj  so  as  to  affect  any  arrangements  or 
sales  of  property  by  a  distributee  prior  to  the  writ.  But  there 
had  been  no  substantial  change.  The  property  remained  as 
originally  divided,  and  the  certiorari  related  back  to  the  par- 
tition, and  no  matter  what  she  said,  or  how  much  satisfaction 
she  may  have  expressed  at  the  distaibution,  yet  if  she  brings 
her  writ  in  time  her  mere  acquiescence  previously  goes  for 
nothing. 

The  proceedings  are  to  be  revised  and  corrected.  They  are 
not  final  in  an  appellate  sense  until  after  the  lapse  of  two  years. 

The  judgment  may  be  reversed  or  reformed  as  the  law  may 
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fequiie,  and  the  property  redistributed  according  to  the  very 
right  of  the  parties  in  the  canse.  Any  rights  which  may  have 
grown  up  under  the  judgment  of  the  county  court,  prior  to  the 
supenedetUf  cannot  be  disturbed,  as,  for  instance,  rights  claimed 
through  public  sale  under  the  judgment,  etc.  The  other  ques- 
tions in  this  cause  require  no  special  consideration. 

We  are  of  opinion  that  the  judgment  of  the  district  court 
should  be  afSrmed|  except  in  so  £Eur  as  it  adjudges  all  the  costs 
against  the  defendants.  The  administrator  was  not  a  neces- 
sary, scarcely  a  proper,  party  to  this  suit.  The  allegations  of 
undue  influence  exercised  by  him  appear  to  be  but  slightly 
supported  by  the  evidence.  In  making  the  inventory,  he  prop- 
erly r^arded  the  face  and  legal  import  of  the  deed  as  his 
guide.  S[ad  the  slaves  been  inventoried  and  distributed  to  the 
wife  as  her  separate  property,  the  partition  might  have  been 
disturbed  years  afterwards  by  the  minors;  and  if  in  the  mean 
time  the  witnesses  to  the  trust  in  the  deed  had  died,  the  divis- 
ion would  have  been  set  aside;  and  the  charges  now  brought 
against  the  administrator  by  the  widow  would  then  have  been 
urged  against  both  the  widow  and  the  administrator.  The 
costs  should  come  out  of  the  property  in  controversy.  We  are 
of  opinion  that  the  costs  in  both  the  district  and  in  this  court 
should  be  equally  divided  between  the  plaintiffs  in  the  suit 
below  and  the  minors,  by  their  guardian  ad  litemy  who  are  de- 
fendants; that  the  judgment  of  the  district  court  be  reformed 
so  feur  as  it  adjudges  costs  against  all  of  the  defendants;  and 
that  in  all  other  respects  the  judgment  be  affirmed. 

J[udgmeni  affiimad. 

Vmbol  Xviiiupu%  AmmDBiUEiT  to  Show  FkAUD  ob  ICibcakb  vob  ^vmf 
ffOSSorOBiJUDnHoRiiOBMisnHioyCkiHTEAOS:  See  (Mom  t.  PAe^  48  Am. 
Dm.  131^  and  note;  Tote  t.  CW^  69  Id.  SOS. 

Got  to  Wdk,  wmwuufc  Sbpibaxb  ob  Oommubiit  Psomtnv  avd  Ffti- 
SPMFH0MS  ooHCBunHO:  Soo  JSRbpiMT.  Jcttuom,  70  Am.  Deo.  8M^  and  omoo 
«itod  m  notow  Hie  prema^tum,  wlmo  jiroperty  is  gmn  jointly  to  husband 
and  wiffl^  la  that  it  ia  oommimity  properlj:  Buriemm  v.  BwrkBon,  28  Tex.  411; 
bat  this  maj  be  lebnttod  by  parol  proof  that  it  ia  »  gift  to  the  wi£e  as  lepa- 
rate  property;  Jofmmm  t.  Bftfmrd^  89  Id.  S49|  and  if  »  deed  ia  made  to  the 
hnabaady  it  may  be  prored  by  parol  to  be  held  in  tmat  for  the  wife:  J?eflvetT. 
^aM^39Id.681;  J7«aA6«T.  i>e/aN^,44Id.53S^aUoiting  the  principal  oasa 

ImrEHTOBT  or  Gi7AU>iAjraHiP  Marbb  u  Dbkicid  Pbdia  Faod  Bvrom ob 
4A  title  in  the  eatate,  bat  this  may  be  rebatted  by  proof  that  it  was  in  another: 
flee  lAUU  T.  BirdweUt  post,  p.  242;  citing  the  principal  case. 

BVDKNOS  PXBTIinDIT  TO  ISSITE  GSMSRALLT  8H0X7U>  BS  AmOTTBD:  Sooblf  Y, 

98  Tex.  726^  citing  the  principal 
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[U  TBUfl,  46S.] 

AaBSUKHTTo  Pat  ik  Spioino  Asxigijb  at  Tm  Fecbd  oompali  debtor  i» 
beooma  the  fizrt  aotor,  and  to  tender  the  ertiblee  to  new  himeelf  firam 
defMilt. 

WhXRX  PoVBKEOmi  AbTIOUB  AME  to  BX  DlLXVXBlD  BT  FMXMIBaB  AX  TotM 

QnartKDp  hat  pkoe  tuiknown,  he  mnst  zeqiieet  the  promieee  to  deaig* 

nate  a  oonvenient  place  of  delivery. 
tf  DxBT  IS  TO  BB  Paid  IN  Sebyioxs,  and  Tdcbov  Pxbiobmakob  n  Sfbuitibiv 

the  promisor  irnut  be  the  first  actor. 
IfirBSBB  Notb  n  to  bb  Paid  bt  Gxbtain  Day  nr  Skbviobb  ox  Momr,  the 

makm  has  until  the  matority  of  the  note  to  make  hia  e]eotkn«  hat  if  not 

then  made^  he  beoomea  liable  as  for  a  demand  in  maotiy, 

AcnoN  Oil  a  promiBsory  note.    The  opinion  states  the  fiiot8» 

Jf.  D.  Oraham  and  O.  O.  Bobertsanj  finr  the  defendant  is 
error. 

By  Coort,  Hemphill,  C.  J.  This  was  a  suit  by  Henry  Berry 
(the  bearer)|  claiming  one  hundred  and  fifty  doUarSy  with  in- 
teresty  on  the  following  promisBory  note: 

''On  or  before  the  first  day  of  January  next,  I  promiBe  to 
pay  John  Bay,  or  bearer,  one  hundred  and  seventy-fiye  dollars, 
to  be  i>aid  in  carpenter's  work,  and  if  not  paid  in  carpenter's 
work,  then  one  hundred  and  fifty  dollars  in  money  will  dis- 
charge this  note.  The  consideration  of  this  note  is  the  hire  of 
a  negro  boy  by  the  name  of  Wash,  for  the  remainder  of  this 
year,  for  value  received. 

[Signed]  ^Johh  Dibl. 

"March  1^  1865.*' 

The  defendant  demurred  specially:  1.  That  no  demand  ton 
the  work  is  set  forth  in  the  petition;  2.  That  the  discharge 
of  the  contract  in  money  is  the  privilege  of  the  defendant,  and 
the  plaintiff  has  no  right  to  demand  pajrment  in  money;  and 
he  pleaded  also  that  he  had  at  different  times,  both  before 
and  since  the  note  became  due,  tendered  to  do  the  carpenter's 
work,  and  was  always  ready  and  willing  so  to  do  both  before 
and  at  the  time  of  the  note's  maturity,  with  other  allegations 
of  tender  to  the  plaintiff  to  do  the  work  as  soon  as  it  was  ascer- 
tained that  he  had  the  note. 

The  plaintiff  excepted  to  that  portion  of  the  answer  which 
averred  a  tender  after  maturity  of  the  note. 

The  exception  of  plaintiff  to  the  answer  of  defendant  was 
sustained,  and  that  of  defendant  to  the  petition  was  oveimled. 
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The  first  ground  of  ezceptioa  by  the  defendant  is  that  no 
demand  by  the  plaintiff  for  the  work  is  alleged  in  the  petition. 

Under  the  terms  of  this  contract  no  demand  was  necessary 
on  the  part  of  the  plaintiff.  Where  the  agreement  is  to  pay  in 
epecific  articles,  without  designation  of  time  or  place,  there 
'Seems  some  diversity  of  opinion  as  to  whether  the  creditor 
must  demand  payment,  or  whether  the  payor  must  first  seek 
the  payee  and  offer  to  perform  the  stipulation  in  the  contract. 
But  where  the  time  is  fixed,  the  vendor  or  debtor  becomes  the 
first  actor,  and  must  tender  the  articles  to  save  himself  firom 
defSciult:  Chipman  on  Cont.  28,  29;  Barr  v.  Myers^  3  Watts  & 
6.  295;  Roberta  v.  Beatty^  2  Penr.  &  W.  63,  71,  72;  Lobdell  v. 
Hophin$j  5  Cow.  616;  Vance  y.  BUxmerj  20  Wend.  196.  Where 
the  time  is  specified  but  not  the  place,  and  the  articles  are 
ponderous,  the  promisor  must  request  the  promisee  to  desig- 
nate a  convenient  place  of  delivery:  2  Kent's  Com.  607;  1 
Parsons  on  Cont.,  7th  ed.,  p.  670. 

The  fact  tiiat  the  debt  was  to  be  paid  in  services,  and  not  in 
goods,  does  not  affect  the  principle  requiring  tiie  promisor, 
when^the  time  of  performance  is  specified,  to  be  the  first  actor. 
The  defendant  was  bound  to  tender  the  work  or  performance 
before  or  at  the  day  fixed  by  the  agreement.  The  right  of  the 
plaintiff  to  appoint  the  place  where  the  work  must  be  done, 
and  also  the  articles  of  work,  need  not  be  discussed,  as  such 
questions  are  not  involved  in  the  cause. 

From  a  review  of  the  authorities,  we  believe  that  the  plain- 
tiff was  not  bound,  in  support  of  this  action,  to  show  a  demand, 
and  that  in  this  particular  there  is  no  ground  for  the  except 
tion  of  the  defendant. 

The  next  ground  of  the  defendant's  exception,  vis.,  as  to  his 
privilege  to  pay  in  either  money  or  services,  will  be  considered 
in  connection  with  the  exception  of  the  plaintiff  to  the  aver- 
ment by  the  defendant  of  tender  of  the  work  after  the  maturity 
4>f  the  note. 

There  is  no  doubt  that  by  the  contract  the  defendant  had  the 
privilege,  until  the  maturity  of  the  note,  to  pay  in  either  ser- 
vices or  money.  He  had,  until  that  day,  the  right  of  election. 
The  note  not  being  then  discharged,  his  right  of  election  was 
lost,  and  he  became  liable  as  for  a  demand  in  money,  the 
aiQOunt  of  which  had  been  agreed  upon  and  settied  between  the 
parties:  Btory  on  Cont.,  sec.  969;  Dunman  v.  Strather^  1  Tex.  89. 

The  defendant  having  lost  his  right  to  pay  in  services,  after 
41ie  specified  time  had  passed,  there  was  no  error  in  sustaining 
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the  ezoeption  to  the  plea  of  tender  after  the  maturity  of  the 
note.    The  judgment  is  aflinied. 
Judgment  afiSrmed. 

Baim,  Deuyxbt  ov  Bulkt  AMnoCMBi  See  eztmdrs  note  to-  ShmdJet  r 
ffcmkm,  48  Am.  Dim.  IH  IMl  iHiera  this  qvMtiiQii  k  diMs^n^  and  m^i^ 


VlOKEBY   V.    HOBB& 

(in  TBXAS»C7Qi] 

DntKrnoN  bt  Thtitob  that  his  Wnx  skill  bb  IhiAWV,  cantemin^f  tli» 

oonditioa  that  it  shall  be  ralid  only  in  the  event  ol  his  death  daring  his 

then  sickneesy  and  void  if  he  should  recover,  must  be  complied  with,  and 

the  condition  inserted,  and  it  will  be  held  fraud  if  it  is  not  so  inserted; 

and  no  snbieqnent  declaration  hj  the  testator  that  he  is  satisfied  with 

the  will,  if  thns  decelTed,  operates  to  make  it  valid. 
Wnx  LnoTED  m  iis  Opbbation  bt  CtoBDinoNs  that  defeat  it  before  ths 

death  of  the  testator  is  Toid  unless  repaUished  by  the  testator. 
If  Will  has  bbbm  Dstbatbd  bt  1x8  Own  Ldutsd  OoHDinoirs^  its  msre 

possession  and  preservation  1^  the  testator  mitil  hii  death  does  not 

amount  to  a  repnblioation. 
Obal  TiffriMoinr  will  bot  bb  AsmmxD  to  Yabt  ob  OoBraaincr  Tbbmi 

OT  Will  which  is  properly  drawn,  and  the  contents  of  wlildi  are  tlicr- 

oughly  understood  by  the  testator. 
Whbbb  Will  n  IhiAWB  bt  Lbqatsb  ob  Othbb  BBnonnKABT,  closw 

soratiny  and  strioier  prod  wiU  be  repaired  than  under  ordinary  oironm* 

stsnoes  that  no  frand  has  been  committed  upon  the  testator,  and  that  he 

is  folly  competent  to  make  a  wilL 
PBTTnoH  TO  Sbt  Afln>B  Wnx  shonld  contain  all  the  groonds  neossniy  tt 

effect  that  poipces^  and  other  pointB  brought  out  on  the  tdal  by  proof 

should  not  be  submitted  by  the  judge  to  the  jury. 

Suit  to  set  aside  a  will;  Albert  Vickery  was  directed  by  one 
Voctary  Hobbs  to  draw  up  his  will.  Hobbs  was  sick  in  bed  al 
the  time,  and  directedthat  Vickery,  who  wasmadeabenefidary 
under  the  will,  should  state  in  the  instrument  that  in  the  event 
of  his  recovery  it  should  be  void.  This  condition  Vickery  fedled 
to  insert  Hobbs  recovered  firom  that  illness,  and  died  eight 
or  ten  months  subsequently.  The  appellant  demurred  to  the 
petition.  He  also  pleaded  the  judgment  of  the  county  court 
admitting  the  will  to  probate,  and  denied  all  and  singular^ 
etc.  On  the  trial  the  appellee  proved  that  he  was  the  father 
of  Voctaiy  Hobbs.  The  opinion  contains  the  remainder  of  the 
testimony.  Verdict  and  judgment  was  rendered  for  the  plaii^ 
and  a  new  trial  denied. 
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Sdfttan  and  Hvhbard^  tot  the  appellante. 
8.  M.  Hyde^  for  the  appellee. 

By  Court,  Whxblsb,  J.  The  aathority  of  the  conit  to  ea- 
iertain  this  suit  is  maintained  by  the  dedaion  in  the  oaae  of 
Parker  y.  Parler^  10  Tex.  83,  where  the  question  was  fully  con- 
sidered and  determined  in  fovor  of  the  jurisdiction. 

The  ground  on  which  the  plaintiff  in  his  petition  seeks  to 
revoke  the  probate  and  set  aside  the  will  is  fraud  practiced 
upon  the  testator  by  the  defendant  who  wrote  the  will,  in  fail- 
ing to  embody  in  it,  as  directed  by  the  testator,  the  condition 
that  it  should  be  valid  only  in  the  event  that  the  testator  died 
during  his  then  sickness,  but  should  he  recover  therefrom  it 
should  be  void;  and  in  reading  it  to  the  testator,  before  signing, 
as  containing  that  condition. 

It  is  insisted  that  the  petition  is  insufficient,  and  that  there 
is  no  ground  shown  for  setting  aside  the  will,  because  it  was 
revocable  by  the  testator  at  pleasure.  It  is  true,  the  testator 
might  have  revoked  or  canceled  the  will,  but  the  belief  that  it 
was  by  its  terms  inoperative  upon  his  recovery  may  have  been 
the  reason  why  he  omitted  to  do  so. 

As  a  will  does  not  take  effect  until  the  death  of  the  testator, 
and  it  requires  that  event  to  call  it  into  operation,  if  it  is  lim- 
ited as  to  its  operation  by  conditions  by  which  it  is  defeated 
before  the  death  of  the  party  making  it,  it  is  difficult  to  un- 
derstand how  it  can  have  effect  as  a  will,  unless  by  force  of  a 
republication  by  the  testator.  If  the  will  was  to  have  taken 
effect  only  upon  condition  that  Hobbs  died  of  his  then  sick- 
ness, and  he  did  not  die  but  recovered,  it  would  seem  that  the 
operation  of  the  will  was  defeated  by  the  foilure  of  the  con- 
tingency upon  the  hlippening  of  which  it  was  to  have  taken 
effect  And  to  this  effect  are  the  authorities.  In  the  case  of 
Todd^s  TTiO,  2  Watts  &  8.  145,  a  similar  condition  was  held  to 
limit  and  defeat  the  qperaticm  of  the  will,  though  it  was  not 
expressed,  as  in  this  case,  that  upon  failure  of  the  contangency 
the  will  should  be  void.  There  the  testator,  in  contemplation 
of  a  journey,  left  a  testamentary  paper  with  his  intended  ex- 
ecutoi,  commencing  thus:  ^My  wish,  desire,  and  intention 
now  is,  that  if  I  should  not  return  (which  I  will,  no  prevent- 
ing PMvidence),  what  I  own  shall  be  divided  as  fbllows; "  pro- 
ceeding to  make  a  disposition  of  Jiis  property.  The  court 
thought  it  evident  that  this  arrangement  of  his  affairs  was  in- 
tended to  be  provisional,  and  not  to  serve  in  the  event  of  his 
death  at  home;  and  he  having  returned  and  died  in  AtK^v.i  a 
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month  thereafter,  the  court  held  that  the  mBtrament  ought  not 
to  he  admitted  to  probate. 

On  that  occasion  Chief  Justice  Gibson  said:  '^  No  text-writer 
seems  to  have  distinguished  between  a  condition  attached  to  a 
particular  testamentary  disposition  and  a  condition  attached  to 
the  operation  of  the  instrument.''  But  in  Parsons  y.  Lanoe^  1 
Ves.  sen.  191,  Lord  Hardwicke  said,  without  hesitation,  that  he 
would  not  require  an  authority  for  such  a  distinction,  and  that 
a  paper  subject  to  a  condition  ought  not  to  be  admitted  to  pro- 
bate after  failure  of  the  contingency  on  the  happening  of  which 
it  was  to  have  taken  effect.  Why  should  it  be  proved  as  a  will 
when  it  could  not  have  the  effect  of  one?  In  that  case  the 
words  ^^I  make  my  will  in  manner  following:  If  I  die  before 
my  return  firom  my  journey  to  Ireland,"  etc.,  were  held  to  make 
the  whole  contingent,  chiefly,  it  would  seem,  because  the  words 
'^  in  manner"  were  deemed  equivalent  to  the  .words  '^on  condi- 
tion." And  in  Sinclair  v.  HowCj  6  Ves.  608,  where  the  words 
were:  '^  In  case  I  die  before  I  rejoin  my  beloved  wife,"  it  was 
thought  the  whole  codicil  was  intended  to  depend  on  that 
event,  because  the  whole  property  was  devised  to  the  wife,  ex- 
cept a  portion  of  it  dependent  on  her  interest.  But  the  inten- 
tion, it  was  said,  to  make  the  operation  of  the  paper  eventual, 
was  not  near  so  apparent  in  either  of  those  cases  as  in  the  case 
then  before  the  court.  In  the  present  case,  had  the  condition 
been  inserted,  the  intention  would  not  have  been  left  to  con- 
struction, but  would  have  been  express  and  clear  beyond  ques- 
tion. 

It  must  have  been  respected;  and  the  consequence  would  be 
that  the  instrument  could  not  have  taken  effect  as  a  will.  The 
decision  of  the  case,  therefore,  depended  on  the  question  whether, 
when  the  deceased  signed  the  paper,  he  supposed  it  contained 
the  condition  mentioned.  There  was  the  testimony  of  a  witness 
positively  to  the  fact  that  it  was  read  to  Hobbs  as  containing 
the  condition;  and  another  testified  to  his  declarations,  and 
there  were  other  circumstances  in  evidence  tending  to  support 
the  conclusion  that  he  must  have  so  understood  it.  One  wit- 
ness, however,  testified  that  it  was  not  in  the  will,  but  was  the 
understanding  that  if  Hobbs  did  not  die  in  that  spell  of  sick- 
ness the  will  should  be  void.  If  the  witness  meant  to  say  that 
it  was  not  in  the  will  as  read  to  Hobbs,  and  he  signed  knowing 
it  was  not,  his  testimony  is  opposed  to  that  of  the  first  witness. 
The  one  gave  his  testimony  when  the  will  wat  admitted  to  pro- 
bate; the  other  from  his  recollection  Fomo  years  later.  The 
weight  to  be  given  to  their  respective  siatements  was  fiir  th« 
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jury,  aided  by  the  other  evidence  in  the  case.  If  the  wHl  was 
written  as  intended  by  Hobbs,  and  he  knew  its  contents  when 
he  signed  it,  I  apprehend  that  oral  testimony  of  an  understand- 
ing outside  of  it  could  not  be  received  to  contradict  or  vary  its 
terms.  But  it  is  to  be  observed  that  where,  as  in  this  case,  a 
will  is  written  by  one  who  takes  a  benefit  under  it,  that  is  a 
circumstance  to  excite  stricter  scrutiny,  and  require  stricter 
proof,  not  only  of  volition  and  ciq^Mtcity,  but  that  the  testator 
knew  the  contents  of  the  paper  he  was  signing,  and  that  no 
fraud,  deception,  or  imposition  was  practiced  upon  him.  It 
ought  clearly  and  satisfiGictorily  to  appear  that  he  was  not 
imposed  upon,  but  that  he  knew  what  he  was  doiiig,  was  folly 
apprised  of  the  contents  and  effect  of  the  instrument,  and  the 
dispositionB  he  was  making  when  he  signed  it:  1  Jarman  on 
Wills,  40-45  et  seq.,  and  notes.  If  the  deceased  was  deceived 
at  the  time  of  signing,  and  supposed  the  writing  contained  the 
condition  in  question,  no  subsequent  declarations  of  his,  such 
as  testified  to  by  some  of  the  witnesses,  that  he  was  satisfied 
with  the  will  and  it  should  stand,  could  have  the  effect  to  make 
it  his  will.  Being  inoperative,  nothing  short  of  a  republication 
could  impart  to  it  vitality  so  that  his  death  would  call  it  into 
operation.  The  only  effect  which  those  declarations  could  have 
would  be  as  circumstances  tending  in  some  degree,  perhaps,  to 
throw  light  on  the  question  of  his  knowledge  of  the  contents  of 
the  will  at  the  time  of  signing. 

The  question  of  imposition  or  deception  and  knowledge,  on 
the  part  of  the  testator,  of  the  contents  of  the  writing,  was  fiir 
the  jury,  under  the  evidence;  and  there  would  be  no  ground  of 
reversal  had  not  the  court  enred  in  the  charge  delivered,  to  the 
effect  that  if  the  will  was  read  to  Hobbs  as  providing  two  steers 
to  defiray  burial  expenses,  they  should  find  for  the  plaintiff. 
There  was  no  such  ground  of  avoidance  of  the  will  alleged  in 
the  petition;  nor  was  there  any  charge  of  imposition  or  fittud, 
except  in  the  one  particular  of  the  alleged  condition.  There 
was,  therefore,  no  averment  in  support  of  which  the  matter  of 
the  two  steers  might  have  been  submitted  as  a  circumstance 
to  be  considered  by  the  jury.  Nor  was  it  submitted  as  a  cir- 
cumstance merely,  but  as  a  controlling  fact,  which  should  de* 
termine  their  verdict  if  the  will  was  read  to  Hobbs  as  contain- 
ing the  provision.  All  the  witnesses  who  spoke  to  the  fsict  of 
hearing  the  will  read  at  the  time  of  signing  testified  that  it  did 
contain,  or  was  read  as  containing,  such  a  provision.  The  jury 

could  not  discredit  it;  and  under  the  charge  of  the  court  as  ta 
▲x.  DBA  Vol.  Lxxm— ]« 
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its  effect,  they  bad  no  altematiye,  but  were  bound  to  find  for 
the  plamtiffy  whatever  their  opinion  might  have  been  upon  the 
real  question  at  issue  in  the  case.  What  influence  the  circum- 
stance of  reading  the  will  as  containing  that  provision  might 
have  had  under  such  averments  as  to  have  rendered  it  legally 
admissibloy  it  is  not  necessary  to  determine;  considered  by  it- 
self^ it  would  seem,  at  most,  but  a  slight  circumstance  to  show 
fraud  and  imposition.  It  will  suffice  to  say,  that  under  the 
averments  of  the  petition,  it  was  not  entitled  to  the  effect  as- 
cribed to  it  by  the  charge  of  the  court;  and  as  this  error  in  the 
charge  may  have  controlled  the  verdict,  it  will  require  a  re- 
versal of  the  judgment.  If  the  court  deemed  that  matter  of 
such  consequence,  we  cannot  say  that  it  had  not  equal  influ- 
ence on  the  minds  of  the  jury,  looking,  as  they  must,  to  the 
court  for  the  law  of  the  case.  The  judgment  must  be  reversed, 
and  the  cause  remanded. 
Reversed  and  remanded. 


Will  WBirmr  st  BsimnaiABT  uhdbe  It:  8m  Hu{^  t.  Mmtditik,  71 
Am.  Deo.  127»  and  extensive  note  thereto  129-134»  disouedng  tfaie  rabjeel 
T«ry  fnUy.  In  Bemn  ▼.  Sanum^  83  Tez.  766^  the  principal  case  ia  oited  to  tha 
point  that  if  a  will  la  in  the  handwriting  of  a  principal  legatee^  this  cl  itself 
should  oast  saoh  a  sos^oioii  on  the  wOl  as  to  reqnire  ezplanatMn  fay  prael. 


LiTTLB   V.  BiBDWBLL. 

[a  Tbxa8»  097.] 

PnoB4TB  Mm  ThMoaat  Ooubtb  mat  havi  OosouKuan  Ji 


WlUERB  Qunnoini  of  Tnui  abb  Involvsd^  or  the  deoision  ol  the 
brings  in  qneetion  the  oonstmction  ol  a  wi]]»  it  is  proper  to  inroke  the 
jurisdiction  of  the  district  court. 

Imi^xiTOBT  BsruBinED  or  Pbobatb  PBocnimo  is  to  be  deemed  bntpHma 
fade  evidence  of  title  in  the  estate^  which  may  be  rebutted  by  proof 
that  the  title  was  not  in  the  testator  bat  in  another.  Legal  right  to 
show  by  proof  tme  title  does  not  depend  npon  the  knowledge  or  igno- 
rance ol  the  state  ol  the  title  1^  a  party  at  the  time  ol  returning  an 
inventory. 

If  Pabtt  Makbs  AmnsHTONB  nr  Ibvbbtobt  m  Pbobatb  Pboobbdibo  as 
to  certain  property,  this  does  not  act  as  an  estoppel  <fi  paU;  and  to  oon- 
stitate  it  an  estoppel  In  poity  the  admission  it  contaiTis  mnst  havts  been 
Nsted  on  by  others^  who  would  be  prejudiced  in  coosequenoe  were  thr 
party  who  made  the  admission  permitted  to  retract  it. 

pBOHUi  Madb  bt  HusBANa  TO  Gbant  Cbbtain  Pbbbokal  PBonBTT  to 
his  wife^  upon  her  paying  his  debty  simply  creates  an  dhligation  or  duty 
on  tha  part  ol  the  husband  to  vest  title  in  tkf  wife. 
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Vkbbal  Bales  akd  Gifis  mrrwaia  Husbahd  aitd  Wm  ooglii  not  to  b« 

admitted  unlaas  on  dear  and  latiabctory  proof  that  the  ptogtrtj  waa 

direeted  out  of  the  Teador  and  veeted  in  the  yendee  or  donee. 
OoHDmoN  or  Will  in  RnrrRAiHT  of  IIabkuos  Oivxrallt  ia  atteriy 

void  aa  againat  pnUio  politer*  and  the  doe  eoonomy  and  morality  ol 

domeatio  lif e. 
Wbsrb  Condition  in  Will  n  not  in  RnnukiNT  of  Habuaos  Om* 

SRALLT,  bat  ia  too  ri^  and  natnana  the  ohoioe  onieaaGoaUyy  it  k 

ntterly  Toid. 
Whebn  Usn  of  PBonBTT  ST  Widow  n  Ldotid  bt  Will  to  hib  Mab- 

BiAOBy  aaoh  a  limitation  ia  not  in  realnint  of  mairiage^  and  ia  valid. 

ikimUTRS  OF  JUBOBS  SBOULD  VOT  BB  BbOBITBD  TO  iMraaOB  THBDt  YbA* 

Dior. 

Suit  by  children  of  Richard  J.  Ball  to  recover  from  his  ad« 
minifitratorB,  the  appellant0|  certain  slaveei  of  which  they  were 
in  poBsession,  and  to  which  they  set  up  title  in  themselves; 
and  for  hiroi  etc.  The  appellants  filed  a  general  demurrer  and 
special  exceptions  to  the  jurisdiction  of  the  court,  which  were 
overruled.  They  then  answered,  alleging  that  the  slaves  were 
the  separate  property  of  Elisabeth  A.  little^  one  of  the  appel- 
lants. On  the  trial  the  appellees  introduced  the  petition  of  E. 
A.  Ball  to  the  county  court  for  the  probate  of  the  will  of  Rich- 
ard J.  Ball,  deceased,  the  order  of  said  court  admitting  said 
will  to  probate  and  record,  the  will  itself  and  other  probate 
papers,  including  the  inventory  returned  by  her.  The  instru- 
ment was  a  nuncupative  will,  and  read  as  follows:  ^^First,that 
my  wife,  Elisabeth  A.  Ball,  keep  and  have  my  property  during 
her  life-time  or  widowhood,  to  raise  and  educate  the  children, 
and  then  to  be  divided  equally  among  my  children  by  her.'' 
The  property  in  controversy  was  placed  upon  the  inyentory  filed 
by  her.  By  a  subsequent  order,  Lewis  A.  Little  and  Elisabeth 
JL  Little  were  appdnted  administrators  of  said  estate,  and  filed 
another  inventory,  omitting  the  negroes  claimed  by  said  Eliza- 
beth as  her  separate  property.  It  was  proved  that  the  appel- 
lant Elisabeth  A.  was  the  widow  of  Richard  J.  Ball,  deceased, 
and  that  she  intermarried  with  her  co-defendant  littie  about 
two  years  before;  that  the  appellees  were  the  children  of  R.  J. 
Ball  and  the  appdlant  Elisabeth  A.  Little.  It  was  also  proved 
that  the  negroes  in  controversy  were  the  property  of  Rich- 
ard J.  Ball,  in  Alabama,  Mississippi,  and  Louisiana.  The 
appellants  <»klled  a  witness  who  proved  that  R.  J.  Ball  started 
with  his  family  from  the  state  of  Alabama  for  the  state  of  Mis- 
sissippi, In  1832,  in  company  with  witness;  that  he  had  the 
slaves  Hannah  and  Andy  in  possession;  that  he  (Ball)  was 
•topped  by  some  officer  upon  some  kind  of  pvooess;  that  Ball's 
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wife  gave  the  officer  an  order  on  her  gnardian  Ibr  the  amount 
of  the  claim  for  which  Ball  was  stopped;  that  witness  and  one 
Finley  signed  a  bond  to  the  officer,  conditioned  that  if  the 
order  was  not  paid,  the  negroes  Hannah  and  Andy  should  be 
delivered  np  to  him;  that  Ball  said  to  his  wife  at  the  time  that 
if  the  order  was  paid  the  said  slaves  should  be  hers.  Witness 
testified  that  Ball  told  him  that  the  order  was  paid  by  his  wife's 
guardian;  that  while  Ball  lived  in  Mississippi  witness  made  a 
trade  with  him  for  the  negroes  Hannah  and  Andy,  but  upon 
applying  to  the  defendant  ElizabeUi  A*  to  join  in  the  sale,  she 
refused,  alleging  that  the  slaves  were  hers.  Witness  once 
suggested  to  Ball  to  make  a  deed  of  the  negroes  to  his  wife,  and 
have  it  recorded,  which  he  declined  to  do.  The  appellants  then 
ofiered  to  read  in  evidence  a  report  made  by  them  to  the  county 
clerk,  made  at  March  term,  1856,  a  portion  of  which  was  ad- 
mitted, but  the  greater  portion  was  rejected.  They  proved  cer- 
tain payments  made  by  them  on  the  account  of  the  estate,  and 
boarding  and  clothing  furnished  one  of  the  children.  The  ap- 
pellees obtained  a  verdict  in  their  fiftvor.  Appellants  moved  for 
a  new  trial  upon  several  grounds,  among  them,  because  a  paper 
which  had  been  read  in  evidence  and  commented  on  by  counsel 
was,  by  mistake,  withheld  from  the  jury  on  their  retirement; 
and  if  said  paper  had  been  before  the  jury,  their  finding  would 
have  been  in  fitivor  of  the  appellants;  in  support  of  which  ground 
five  of  the  jurors  swore  that  had  said  paper  been  before  them 
the  finding  would  have  been  difilsrent.    Motkm  overruled. 

S.  P.  HdtUngtwwrthj  for  the  appellants. 

WUUam  Siedman^  J.  C.  BoberUon,  and  N.  O.  Bagley^  tat  fha 
appellees. 

By  Coorti  Whxelbb,  J.  The  grounds  relied  on  for  a  re- 
versal of  the  judgment  are:  1.  That  the  district  court  had  not 
jurisdiction  of  that  case;  2.  That  the  oourt  erred  in  the  charge 
to  the  jury,  and  in  refusing  instructions  asked  by  the  defend- 
ants; 8.  That  a  new  trial  ought  to  have  been  granted  upon 
the  affidavit  of  certain  of  the  jurors. 

The  jurisdiction  of  the  court  is  clearly  maintainable  on  the 
authority  of  Hawte  v.  Hcwte^  14  Tex.  282,  and  the  cases  there 
cited.  The  defendants  contested  the  plaintifik'  title,  and  set 
up  title  in  the  wife:  1.  To  the  property  absolutely,  as  the 
separate  property  of  the  wife;  2.  To  a  life  estate  in  the  wife, 
tmder  the  provision  of  the  will  of  the  plaintiffs'  ancestor. 
Either  pretension,  on  the  part  of  the  defendants,  entitled  the 
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plaintifffl  to  sue  for  the  maintenance  of  their  right  in  fha  di^ 
trict  court  It  cannot  be  questioned  that  the  jurisdiction  con- 
ferred  upon  that  court  by  the  hiw  of  its  constitution  and  organ- 
isation is  sufficiently  comprehensive  to  embrace  this  case. 
And  although  it  may  be  a  case  of  which  the  probate  court 
could  take  cognisance,  that  would  not  necessarily  conclude  the 
right  of  the  district  court  to  entertain  jurisdiction.  These 
courts  may  have  concurrent  jurisdiction  in  certain  cases.  But 
in  cases  like  the  present,  where  questions  of  title  are  involved, 
or  the  decision  of  the  case  brings  in  question  the  construction 
of  a  will,  it  is  proper  to  invoke  the  jurisdiction  of  the  district 
court,  aa  the  more  appropriate  tribunal  for  the  ac^udication  of 
such  questions:  Smith  v.  Smithy  11  Tex.  102,  and  cases  cited; 
Parker  v.  Parker^  10  Id.  88;  Purvia  v.  Sherrad,  12  Id.  140. 

The  charge  of  the  court  complained  of  was  to  the  effect  that 
the  inventory  returned  by  the  widow  was  conclusive  evidence 
against  her  upon  the  question  of  title,  unless  she  acted  in  igno- 
rance of  her  rights.  And  we  are  of  opinion  that  this  charge  is 
not  correct.  The  contrary  was  held  in  the  case  of  White  v. 
Shepperdj  16  Tex.  167.  The  effect  to  be  given  to  the  inventory 
in  cases  like  the  present  has  been  brought  under  discussion  in 
several  cases  lately  decided;  and  the  result  of  these  cases  is 
that  the  inventory  thus  returned  is  to  be  deemed  but  prima 
*7jcie  evidence  of  title  in  the  estate,  which  may  be  rebutted  by 
pic  -yi  that  in  pdnt  of  fact  the  title  was  not  in  the  testator  or 
intestate,  but  in  another:  Carroll  v.  CarroUy  20  Id.  781,  and 
Cheatham  v.  Burtihamj  not  reported,  lately  decided  at  Gal- 
veston. 

The  widow  was  not  estopped  or  concluded  from  asserting  her 
right  or  separate  property,  althou^  she  had  returned  an  in- 
ventory of  the  property  as  belonging  to  the  estate  of  her  deceased 
husband.  Nor  was  it  necessary,  in  order  to  admit  proof  of  her 
title,  that  it  should  appear  that,  in  returning  the  inventory,  she 
acted  in  ignorance  of  her  rights.  The  statute  (Hart.  Dig.,  art 
1151)  declares  that  the  inventory  shall  not  be  conclusive  if  it 
be  shown  that  the  property  was  not  separate  or  conmion  prop- 
erty, as  specified  therein.  It  does  not  make  the  right  to  show 
by  proof  the  true  state  of  the  title  depend  upon  the  knowledge 
or  ignorance  of  the  state  of  the  title,  by  the  party,  at  the  time 
of  returning  the  inventory.  Its  effect  is  to  make  the  inventory 
bat  prima  facie  evidence,  as  against  the  party,  that  the  title  it 
as  represented  in  the  inventory.  A^d  so  it  would  be,  it  is  be- 
lieved, <m  general  principles.    It  is  not  an  estoppel  in  deed? 
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and  to  constitate  it  an  estoppel  in  paiSy  the  admiBBion  it  <xxf 
tains  must  have  been  acted  on  by  others,  who  would  be  preju- 
diced in  consequenoCi  were  the  party  who  made  the  admission 
permitted  to  retract  it.  It  must  be  such  as  that  good  £Edth  and 
fjEur  dealing  towards  others,  who  have  received  it  as  true  and 
acted  upon  it,  forbid  that  it  be  retracted;  which  does  not  appear 
to  be  the  case  in  this  instance.  The  defendants'  evidence  of 
title  was  admitted  without  objection;  and  the  material  question 
to  be  determined  is  whether  it  was  sufficient  to  have  warranted 
a  different  verdict  had  there  been  no  error  in  the  charge  of  the 
court.  We  are  of  opinion  that  it  was  not.  It  is  to  be  observed 
that  the  act  or  declaration  relied  on  as  evidencing  a  transfer  of 
title  occurred  in  a  state  where  the  common  law  prevailed,  and 
its  effect  is  to  be  determined  accordingly.  The  declaration  of 
the  husband  was  that  if  the  money  was  paid  upon  the  wife's 
order  the  negro  should  be  hers.  The  import  of  the  language 
was  rather  to  create  an  obligation  or  duty  on  the  part  of  the 
husband  to  vest  title  in  the  wife,  than  to  evidence  a  present 
transfer  of  the  title.  If  it  be  admitted  that  the  language  evi- 
denced an  intention  to  vest  the  property  in  the  wife  for  her 
separate  and  exclusive  use,  which  would  have  been  necessary 
to  constitute  it  her  separate  property  by  the  conmaon  law  or 
the  law  of  Alabama  {Nimmo  v.  Datna^  7  Tex.  25,  and  author* 
ities  cited),  yet,  it  is  conceived,  it  would  not  be  held  in  that 
state  to  operate  a  present  transfer  of  the  property  or  to  create 
an  obligation  which  a  court  of  equity  would  enforce. 

Although  courts  of  equity  will  sustain  a  gift  by  a  husband  to 
the  wife  which  amounts  only  to  a  reasonable  provision  for  her, 
yet  they  require  clear  and  incontrovertible  evidence  to  establish 
such  gift  as  matter  of  intention  and  fact:  2  Story's  Eq.  Jur., 
sec.  1375.  If  the  wife  was  entitled  to  have  a  provision  made 
for  her  sole  use  on  account  of  the  appropriation  of  her  money 
by  the  husband,  it  would  only  be  of  the  sum  thus  appropriated, 
and  it  does  not  appear  what  that  sum  was.  It  may  have  been 
an  inconsiderable  amount.  Possibly,  if  it  appeared  that  it  was 
of  value  sufficient,  it  might  have  been  held  by  a  court  of  equity, 
under  the  ciroumstances,  that  the  property  in  the  negro  should 
be  secured  to  the  wife,  or  some  equivalent  provision  should  be 
made  for  her  out  of  property  of  the  husband.  It  has  been 
ruled  that  whero  property  of  the  wife  has  been  reduced  into 
possession  by  the  husband,  yet  if  it  appear  that  he  did  not  in- 
tend to  ooQvert  it  to  his  own  use,  it  is  in  law  the  property  ol 
the  wife:  Hii^$  EHaU,  5  Whart.  138  [34  Am.  Dec.  542].    And 
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alfhoQgh  ihe  rule  is  that  redaction  into  poesession  by  the  has* 
band  of  his  wife's  choees  in  action  is  prima  facie  evidence  of 
conversion  to  his  own  nse,  yet  the  presumption  of  intention 
may  be  repelled  by  disproof  of  the  fact  in  the  particular  in- 
stance: McDowM  Y.  Potter^  8  Pa.  St  191, 192  [49  Am.  Dec.  503]. 
But  the  material  question  to  be  here  determined  is  whethex 
there  was  an  actaal  transfer  to  the  wife  of  the  property  in  ques- 
tion; and  we  think  it  must  be  held  that  there  was  not  It  can- 
not, we  think,  be  maintained,  upon  the  evidence  which  the 
record  discloses,  of  the  mere  oral  declaration  of  the  husbandi 
unattended  by  any  corresponding  act,  evidencing  a  transfer  of 
the  property  in  fact,  that  the  wi&  acquired  the  title  in  the  state 
of  Alabama.  In  BradBhaw  v.  Mayfidd^  18  Tex.  26,  this  court 
said:  ^^  Verbal  sales  and  gifts  between  husband  and  wife  ought 
not  to  be  admitted,  unless  on  clear  and  satisfactory  proof  that 
the  property  was  diivested  out  of  the  vendor,  and  vested  in  the 
vendee  or  donee."  The  case  of  Avery  v.  Avery ^  12  Id.  54  [62 
Am.  Deo.  513],  goes  further  perhaps,  than  any  other  decided 
by  this  oourt  to  maintain  the  ri^t  of  the  wife  in  this  case. 
But  in  that  case  the  husband,  having  removed  from  Georgia 
to  the  state  of  Louisiana,  there  had  the  title  made  to  his  wife, 
which  the  husband  in  this  case  declined  to  do,  and  it  was  on 
that  title  that  her  right  was  maintained.  The  equities  of  the 
wife  in  that  case  were  as  strong  as  in  this;  but  they  were  not 
supposed  to  invest  her  with  the  title. 

The  wife's  claim  of  title  derives  no  aid  tnm  what  subee- 
quentiy  transpired  in  Mississippi  and  Louisiana.  In  the  for- 
mer state,  the  husband  proposed  a  disposition  of  the  slave  as 
his  own  property;  and  in  the  latter,  although  he  seems  to  have 
contemplated  asserting  titie  in  his  wife  if  it  should  become 
necessary  to  protect  the  property  from  his  creditor,  yet  when 
it  was  proposed  to  him  to  execute  a  deed  to  his  wife,  which  he 
ought  unhesitatingly  have  done  if  it  was  his  bona  fide  intention 
to  secure  the  property  to  her  separate  use,  he  declined  to  do  so. 
In  fine,  the  evidence  of  title  relied  on  is  of  too  equivocal,  inde- 
terminate, and  unsatisfactory  a  nature  to  amount  to  proof  suffi- 
cient to  establish  a  right  of  separate  property  in  the  wife.  Had 
the  jury  so  found,  their  verdict  must  have  been  set  aside  as 
not  warranted  by  the  evidence.  The  error  in  the  charge,  there- 
fore, becomes  inmiaterial,  since  it  cannot  have  operated  to  the 
pngudice  of  the  defendants:  Jamee  v.  Thompson,  14  Tex.  463; 
Whiteon  v.  Smiihy  15  Id.  34;  Commercial  Bank  v.  Jtmee^  18  Id. 
811;  Bfodehaw  v.  Mayfield,  Id.  21;  Fish  v.Holden,  17  Id.  408. 
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It  is  further  insisted  that  the  court  erred  in  refusing  instruc* 
'ions  asked  by  the  defendants,  to  the  effect  that  the  limitation 
in  the  will  of  the  life  estate  of  the  widow,  during  her  widow* 
hood,  is  a  condition  in  restraint  of  marriage,  and  therefore  void. 

The  general  result  of  the  modem  decisions  in  the  EngUsb 
and  American  courts  upon  this  subject  is  thus  stated  by  Judge 
Story:  '^ Conditions  annexed  to  gifts,  legacies,  and  derises  in 
restraint  of  marriage  are  not  void,  if  they  are  reasonable  in 
themselves,  and  do  not  directly  or  virtually  operate  as  an  un* 
due  restraint  upon  the  fireedom  of  marriage.  If  the  condition 
is  in  restraint  of  marriage  generally,  then,  indeed,  as  a  condi- 
tion against  public  policy,  and  the  due  economy  and  morality 
of  domestic  life,  it  will  be  held  utterly  void.  And  so  if  the 
condition  is  not  in  restraint  of  marriage  generally,  but  still  the 
prohibition  is  of  so  rigid  a  nature,  or  so  tied  up  to  particular 
circumstances,  that  the  party  upon  whom  it  is  to  operate  is 
unreasonably  restrained  in  the  choice  of  marriage,  it  will  fiiU 
under  the  like  consideration:"  1  Story's  Bq.  Jur.,  sec.  280. 

But  while  conditions  in  restraint  of  marriage  are  held  to  be 
void,  it  is  otherwise  with  limitations  of  the  use  of  the  thing 
given  or  bequeathed,  until  the  donee  or  legatee  shall  marry. 
Such  limitations  of  the  use  are  not  deemed  to  be  in  restraint 
of  marriage,  and  are  held  valid.  Thus  it  has  been  said:  '^  We 
must,  however,  be  careful  not  to  confound  limitations  with 
conditions;  for  limitations  may  be  good,  notwithstanding  they 
are  seemingly  in  restraint  of  marriage;  and  were  so  by  the 
civil  as  well  as  the  common  law.  As,  for  instance,  whete  the 
meaning  of  the  testator  is  not  to  forbid  marriage,  but  to  grant 
the  use  of  the  thing  bequeathed  until  the  legatee  shall  marry: 
Swinburne  on  Wills,  pt.  4,  c.  12,  sec.  6;  or  where  the  prohi- 
bition of  marriage  is  not  made  conditionally  by  this  word  ^iP^ 
(as  I  make  thee  my  executor  if  thou  dost  not  marry),  by  other 
words  or  adverbs  of  time;  as  when  the  testator  willeth  that  his 
daughter  or  wife  shall  be  executrix,  or  have  the  use  of  his 
goods  so  long  as  she  shall  remain  unmarried.  Agreeably 
thereunto  are  the  laws  of  this  realm  of  England,  wherein  there 
is  a  case  that  one  of  the  kings  of  this  realm  did  grant  to  his 
sister  the  manor  of  D,  so  long  as  she  should  continue  unmar- 
ried; and  this  was  admitted  to  be  a  good  limitation  in  law^ 
but  not  a  condition:"  Swinburne  on  Wills,  pt.  4,  c.  12,  sec.  19; 
per  Kennedy,  J.,  in  Middleton  v.  Rieey  6  Pa.  L.  Jour.  234;  and 
see  particularly  CrmmonweaUh  v.  Stauffer^  10  Pa.  St  850,  354^ 
857  [51  Am.  Deo.  489],  opinion  by  Chief  Justice  Gibson;  1 
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Roper  on  LegadeB,  797  et  eeq.,  and  notes;  1  Story's  Bq.  Jur., 
Mc.  276-291,  and  notes;  8eoU  v.  Tyler,  Hare  A  Wallace's  Notes 
to  White  A  Todor's  Lead.  Cas.  Eq.,  71  Law  Lib.  266-^7;  1 
Jannan  on  Wills,  698,  and  notes. 

We  deem  it  unnecessary  in  the  present  case  toenter  nponan 
examination  of  the  nmneroos  authorities  upon  this  subject;  for 
they  are  all  (at  least  the  modem  authorities)  agreed  that  where, 
as  in  this  case,  property  is  limited  to  a  widow  until  marriage, 
and  upon  marriage  then  over,  the  limitation  is  good.  ^'  It  is 
difficult,"  says  Sir  J.  Wigram,  V.  C,  "  to  understand  how  this 
could  be  otherwise,  for  in  such  a  case  there  is  nothing  to  give 
an  interest  beyond  the  marriage.  If  you  suppose  the  case  of  a 
gift  of  a  certain  interest,  and  that  an  interest  sought  to  be 
abridged  by  a  condition,  you  may  strike  out  the  condition  and 
leave  the  original  gift  in  operation.  But  if  the  gift  is  until 
marriage,  and  no  longer,  there  is  nothing  to  carry  the  gift 
beyond  the  marriage:"  Morley  v.  Bmmoldsan,  2  Hare,  680. 
The  limitation  in  this  case  was  unquestionably  valid;  the  use 
of  the  properfy  was  determined  by  the  marriage  of  the  widow, 
and  the  court  did  not  err  in  refusing  the  instruction  to  the 
tffect  that  it  was  a  condition  in  restraint  of  marriage. 

It  remains  to  inquire  whether  there  was  error  in  refusing  to 
l^'ant  a  new  trial  upon  the  affidavite  of  jurors.  And  there 
o'.early  was  not.  The  generally  received  doctrine  is^  that  the 
affidavite  of  jurors  shall  not  be  received  to  impeach  their  ver- 
dict And  for  the  obvious  reason  that  it  would  open  a  door  for 
tampering  with  jurors,  and  would  place  it  in  the  power  of  a 
dissatisfied  or  corrupt  juror  to  destroy  a  verdict  to  which  he 
had  deliberately  given  his  assent  under  the  sanction  of  an  oath. 
The  sulgect  was  very  fully  examined  in  the  case  of  State  v. 
FreemaUf  6  Conn.  848;  and  after  reviewing  the  authorities,  the 
court  concluded  that  '^  almost  the  whole  legal  world  is  adverse 
to  the  reception  of  the  testimony  in  question  [that  of  the  jurors 
who  tried  the  case],  and  on  invincible  foundations."  In  Ora- 
ham  A  Waterman  on  New  Trials,  it  is  said:  **It  is  admitted, 
notwithstanding  a  few  adjudications  to  the  contrary,  that  it  is 
now  well  settled,  both  in  England,  and  with  the  exception  of 
Tennessee  perhaps  in  every  state  of  this  confederacy,  that  such 
affidavite  cannot  be  received,  and  we  believe  upon  correct  rea- 
soning:" 8  Graham  A  Waterman  on  New  Trials,  1429.  The 
numerous  cases  there  collected  and  reviewed  confirm  the 
observation.  In  Tennessee,  where  the  affidavite  of  jurors  are 
admitted  to  impeach  their  verdict,  it  is  said  they  must  be 
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reoeived  with  great  caution:  Sanders  v.  FfdUr^  4  Humph.  610. 
In  Ohio,  It  is  said,  they  are  not  in  general  admissible  for  that 
purpose,  and  can  only  be  received  under  certain  circumstances, 
where  a  foundation  has  been  first  laid  by  other  evidence: 
Farrer  v.  StatCf  2  Ohio  St.  64.  The  better  opinion  is,  that  they 
ought  not  in  general  to  be  admitted  to  impeach  the  verdict, 
and  if  received  at  all  for  that  purpose,  it  ought  only  to  be  under 
special  circumstances.  The  course  of  decision  in  this  court 
has  been  decidedly  to  discountenance  applications  for  new 
trials  founded  on  the  affidavits  of  jurors;  and  the  consequence 
is,  that  few  cases  of  this  kind  have  occurred  in  our  practice: 
Kilgore  v.  JardaUj  17  Tex.  341;  Mason  v.  Rtmell^  t  Id.  726; 
CampbeU  v.  Shidmorej  Id.  476. 

But  if  the  affidavits  were  admitted  in  the  present  case^  they 
show  no  ground  for  granting  a  new  trial.  The  paper  on  which 
the  jurors  say,  if  before  them,  they  would  have  returned  a  dif> 
ferent  verdict  afforded  not  the  slightest  evidence  of  title,  nor 
was  there  any  reason  for  giving  it  the  efifect  they  proposed. 
Their  affidavits  show  that  they  entirely  mistake  tl^  character 
of  the  paper,  and  if  allowed,  would  have  given  it  an  improper 
influence  upon  their  deliberations. 

On  the  whole,  we  are  of  opinion  that  there  is  no  error  in  the 
judgment,  and  it  is  affirmed. 

Judgment  affirmed. 

IsviHTOKT,  EmoT  18  Evmuiox  OT  TiTLB  m  Pbobatb  Pbooudoto:  Sat 
Dunham  v.  C^iaiham^  atUe,  p.  228^  and  note  thereto  235. 

Conditions  in  Will  in  Ribtiuint  or  Mabbuoi,  Emor  or:  See  Cop- 
page  ▼.  Alexander^  88  Am.  Dec  153,  and  extensive  note  thereto  156-161) 
CcmnumweaUh  ▼.  Sta^ffer^  51  Id.  489;  Dumqf  v.  Scha^gier,  69  Id.  422,  and  note. 

AnTDAYXn  OF  JuBOBfl  NOT  APMTBflTBLB  TO  Ikfkach  Verdict:  See  Con' 
mar  v.  WinUm,  65  Am.  Deo.  721;  Wiiwn  v,  Btrryman,  63  Id.  246,  and  noU 
ooUecting  many  other  oaoea.  The  refusal  to  receive  snoh  -^iidaviti  is  said  to 
be  the  better  praotioet  Jchmmm  v.  SkUSt  27  Tex.  760^  citing  the  prindpai 
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OcfCKS  OT  Equttt  will  NOT  RsLUVS  Pabtt  ngainst  the  eonaequeiioee  ri 

his  own  laches. 
CouBT  OF  EQ0JTT  WILL  NOT  Rbuevs  Pabtt  against  the  fault  or  negligenoe 

of  his  attorney. 
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A8  OF  Equitt.  and  is  oonsidered  even  mnre  odious  than  force. 
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JfTDOMVirr  QbtaiiiED  bt  Feaud  cumot  be  muda  the  beela  of  a  reeererj 
though  it  nwy  haye  been  rendered  upon  a  just  demand. 

<}vBaTiQii  OT  Fraup  in  Fact  is  wnmir  PBovnrox  or  Juet*  and  a  Jndf- 
ment  rendered  therein  by  the  eoort  ie  error,  no  matter  how  jnet. 

Suit  by  appellant  to  recover  the  amount  of  a  judgment  in 
Ids  favor  against  the  appellees  in  the  circuit  court  of  Alabama. 
The  suit  in  Alabama  was  trover  to  recover  a  negro  slave,  or  his 
value;  two  trials  were  had  there.  On  the  first,  plaintiff  recov- 
ered judgment,  and  defendant  asked  for  and  obtained  a  nev| 
trial,  and  at  the  succeeding  term  another  trial  was  had  and  a 
verdict  and  judgment  were  rendered  for  plaintiff.  The  appel- 
lees in  their  answer  setup,  "that  if  any  new  trial  was  granted 
in  the  cause  in  Alabama,  it  was  done  without  their  consent, 
contrary  to  their  wishes  or  instructions,  and  to  defraud  them; " 
and  that  they  paid  off  the  first  judgment  and  costs  to  Thomas 
fimith,  deputy  sheriff,  etc.  They  set  up  title  to  the  negro  in 
Mrs.  E.  Ingram,  and  say  that  the  suit  in  Alabama,  though  in 
fimn  of  trover,  was  only  intended  to  recover  about  seventy  dol- 
lars damages  for  the  services  of  a  negro  which  had  been  hired 
by  Drinkard  of  Mrs.  Ingram,  and  which  negro  she  had  taken 
possession  of  before  the  expiration  of  the  time  for  which  he 
was  hired,  and  that  the  judgment  was  obtained  by  firaud,  com- 
bination, etc    Verdict  and  judgment  for  defendants. 

/.  C  Roberiionj  for  the  plaintiff  in  error. 

Sdman  and  Davie j  for  the  defendants  in  error. 

By  Court,  Whebleb,  J.  We  are  referred,  on  behalf  of  the 
appellant,  to  numerous  decisions  of  the  supreme  court  of  Ala- 
bama and  to  decisions  of  other  courts  for  the  doctrine  that, 
after  judgment  has  been  recovered  at  law,  a  court  of  chancery 
will  not  interfere  to  afford  relief  against  the  judgment  on  ac- 
count of  matter  which  would  have  been  a  good  defense  at  law, 
tmless  the  defendant  in  the  judgment  was  ignorant  of  the  fact 
in  question,  or  was  prevented  fix>m  availing  himself  of  the  de- 
fense by  fhiud  or  accident  or  the  act  of  the  opposite  party, 
tmmixed  with  n^^gence  or  fitiult  on  his  jMurt;  that  the  party 
eeeking  the  aid  of  a  court  of  equity,  in  such  a  case,  must  show 
that  his  failure  to  make  his  defense  was  not  attributable  to 
his  own  neglect  or  want  of  diligence. 

Of  the  correctness  of  ibis  doctrine  there  can  be  no  question. 
A  court  of  equity  wiU  /nterpose  in  no  case  to  relieve  a  party 
against  the  oonsequei^ces  of  his  own  negligence  or  laches. 

It  is  also  true  that  courts,  in  disposing  of  applicatkms  tot 
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new  trials,  where  the  oourt,  whether  a  court  of  law  or  equity,. 

proceeds  upon  equitable  principles,  will  refuse  the  application 

on  similar  grounds.    Neither  will  a  court  of  equity  relieve  a 

party  against  the  fault  or  negligence  of  his  attorney;  as  in  tbo 

case  cited,  where  the  attorney  went  into  the  trial  in  the  absence 

of  the  complainant,  and  unprepared,  and  suffered  a  verdict  to 

go  against  him,  the  court  refused  to  relieve  the  complainant 

from  the  judgment  caused  by  the  fitiult  of  the  attorney,  leav* 

4ng  him  to  seek  his  redress  against  the  attorney:  Barrow  v. 
JoneSj  1  J.  J.  Marsh.  470. 

These  are  fEuniliar  doctrines,  which  this  court  cannot  fiul  to 
recognize,  and  which  have  often  been  enforced  by  its  decisions — 
doctrines  which  no  one  will  controvert  But  they  have  no  ap- 
plication to  this  case.  These  defendants  are  not  seeking  the 
aid  of  a  court  of  equity  to  relieve  them  against  the  judgment 
recovered  against  them  in  the  state  of  Alabama.  They  do  not 
invoke  the  interposition  of  the  chancellor  in  Alabama  or  in 
Texas  to  enjoin  the  collection  of  a  judgment  recovered  against 
them  by  reason  of  their  own  negligence  or  that  of  their  attorney* 
They  are  not  beseeching  a  court  of  equity  or  law  to  reopen  the 
merits  of  the  judgment  and  grant  them  a  new  trial.  They  are 
not  complainants  seeking  to  set  aside  a  judgment;  but  they 
are  defendants  resisting  a  recovery  against  them  in  a  suit 
brought  upon  the  Alabama  judgment,  on  the  ground  that  it 
was  obtained  by  fraud.  Theirs  is  a  merely  defensive  attitude 
upon  the  record;  and  the  ground  they  assume  is  that  the  plain-^ 
tiff  is  not  entitled  to  any  recovery  upon  his  judgment  because 
it  was  fraudulently  obtained.  There  is  no  such  doctrine  ap* 
plicable  to  their  case  as  that  to  entitle  a  party  to  interpose  to 
an  action  upon  a  judgment  this  defense  he  must  have  been 
guilty  of  no  laches.  The  right  to  urge  their  defense  against 
the  judgment  has  no  such  qualification  annexed  to  it.  Fraud 
is  a  defense  which  is  cognizable  as  well  in  courts  of  law  as  d 
equity;  and  it  is  said  it  is  even  more  odious  than  foroe;  it 
annuls  all  oontraets,  and  even  the  most  solemn  acts  and  judg* 
ments  of  courts  which  are  infected  with  it  If  it  be  shown 
that  the  judgment  was  obtained  by  fraud,  it  is  scarcely  neces- 
sary to  say  it  cannot  afifisrd  the  basis  of  a  recovery,  though  it 
may  have  been  rendered  upon  a  just  demand.  If  fraudulently 
obtained,  whether  upon  a  demand  which  was  well  or  ill 
founded,  is  immaterial,  as  respects  the  plaintiff's  right  to  re- 
oover  upon  it  in  this  action,  it  cannot  authorize  or  support » 
leoofeiy  for  the  sum  for  which  judgment  right  have  been 
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fightfoUy  rendoied  for  the  plaintiff.  The  justice  or  ixgostioe 
ef  the  phuntiff  ^8  demand  is  only  material  in  this  suit  in  so  far 
as  it  may  conduce  to  the  proof  or  disproof  of  the  alleged  fraud 
in  obtaining  the  judgment  Whether  it  was  so  obtained,  was 
the  question  for  decision  by  the  jury.  If  the  charge  of  the 
court  had  left  the  question  to  their  decision,  the  only  remain- 
ing inquiry  would  have  been  whether  their  rerdict  was  war- 
ranted by  the  eyidence.  But  as  the  case  is  presented,  that 
question  does  not  at  present  arise.  The  court  by  its  charge 
drew  for  the  jury  the  conclusion  of  fraud  from  the  evidence 
and  virtually  decided  the  question,  instead  of  submitting  it  to 
their  decision.  The  conclusion  of  the  court  may  have  been 
quite  just;  but  it  should  have  been  left  to  the  jury  to  draw 
tiieir  own  conclusions  for  themselves  from  the  evidence,  espe- 
eially  upon  a  question  of  fraud  in  fact,  which  it  is  peculiarly 
within  their  province  to  decide.  The  objection  that  the  court 
charged  upon  the  wei^t  of  evidence  we  therefore  think  well 
taken.  And  as  the  judgment,  for  this  error,  must  be  reversed 
and  the  cause  be  remanded  for  a  new  trial,  it  does  not  become 
necessary  to  inquire  respecting  the  suffidenoy  of  the  evidence. 
It  may  be  different  upon  another  tiiaL  The  judgment  is  r» 
Tersed,  and  the  cause  remanded. 
Reversed  and  remanded. 


Laobm  ^  Bab  to  Bxlbf  nr  Bqionri  See  Jchmm  t.  Toubmln, 
Dm.  812;  SmUkr.  Tkonpmm^UU.  U0|  MahkOir.  Mmm.  66  Id.  iM. 


Bbed  V.  Samubls. 

(9  TKA8,  U4] 

TkEAnoos  AntaBmnnr.— Delifeor  who  oomee  inte  ooorfc  to  eemplaln  agniiMt 
bie  eraditoTt  lor  injuriously  miiiig  oat  an  etfau^hmwit  agBinst  him,  nnut 
oome  with  oloen  hands,  and  jnries  may  weU  nqp&n  dear  and  faU  proof 
that  the  oreditor  has  violated  the  Uw,  when  the  complaining  debtor  is, 
in  the  first  instance,  guilty  of  frand  or  wrong. 

f^HBBB  AiTAOHiaiiT  18  SncpLT  Wbohofullt  Subd  oft,  ovlt  Actuai. 
Damaois  oah  bb  Bjboovxbsd;  idiere  it  is  sued  ont  malioionsly  and  witli 
intentioa  to  harass  and  li^nre  the  dsiandant^  eomnplsry  daaaices  may 
be  awarded. 

Bbbob  fimn  Travis  county.    The  opinion  states  the  case. 
Haneaek  and  Wut^  for  the  plaintiff  in  error. 
SmUk  and  Campbdl^  for  the  defendant  in  error. 
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By  Court,  Bell,  J.  We  do  not  deem  it  necessary  to  the 
proper  determination  of  this  cause  to  notice  all  the  errors 
assigned  and  argued  by  counsel.  The  merits  of  the  case  lie 
within  a  very  narrow  compass.  The  evidence  shows  clearly 
that  the  plaintiff  in  error  violated  his  contract  to  deliver  eleveD 
hundred  and  twenty  pounds  of  hides,  intrusted  to  him  by 
defendants  in  error,  to  be  delivered  to  their  consignee  at  Port 
Lavaca.  The  plaintiff  in  error,  Reed,  does  not  attempt  to 
explain  his  failure  to  comply  with  his  contract  for  the  delivery 
of  the  hides  at  Port  Lavaca,  but  complains  of  the  great  wrong 
and  injury  done  him  by  the  plaintiffs,  in  the  court  below,  in 
suing  out  the  attachment. 

Pleas  in  reconvention,  for  damages  for  the  malicious  and 
vexatious  suing  out  of  attachments,  have  become  very  common 
in  the  courts  of  this  state,  insomuch  that  a  party  can  seldom 
resort  to  the  remedies  which  the  law  gives  him  for  the  collec- 
tion of  his  just  demands  without  finding  himself  involved,  in  a 
cross-action,  to  defend  which  may  cost  him  much  more  than 
the  debt  which  he  sought  to  collect.  The  courts  of  the  coun- 
try cannot  lend  an  unwilling  ear  to  defendants  who  present 
such  issues  for  investigation.  If  a  creditor  has  been  not  only 
harsh  and  oppressive,  but  regardless  of  the  rights  of  his  debtor, 
and  has  violated  the  law,  in  the  too  eager  pursuit  of  bis  de- 
mand, then  the  injured  debtor  may  properly  apply  to  the  courte 
for  redress.  But  when  a  debtor  comes  into  court  to  complain 
against  his  creditor,  it  is  well  for  him  to  come  with  clean 
hands;  and  juries  may  well  require  clear  and  full  proof  that 
the  creditor  has  violated  the  law,  when  the  complaining  debtor 
is,  in  the  first  instance,  guilty  of  fraud  or  wrong. 

In  this  case,  the  judge  instructed  the  jury  very  clearly  and 
fairly.  It  is  assumed  by  the  counsel  for  the  plaintiff  in  error 
that  the  judge  instructed  the  jury  that  the  defendant  below 
could  not  recover  on  his  plea  in  reconvention  unless  the  attach- 
ment had  been  sued  out  maliciously.  The  judge  did  not  so 
instruct  the  jury.  The  charge  stated  clearly  the  distinction 
t)etween  the  wrongful  suing  out  of  an  attachment  and  the  ma- 
licious suing  out  of  an  attachment.  The  jury  were  told  that  if 
the  suing  out  of  the  attachment  was  only  wrongful,  then  they 
could  only  find  a  verdict  for  the  defendant  on  his  plea,  for  the 
amoimt  of  the  actual  damages  which  he  had  sustained.  They 
were  further  instructed  that  exemplary  damages  might  be 
awarded  if  they  believed,  from  the  evidence,  that  the  plaintiffs 
l)elow  had  sued  out  either  of  the  attachments  maliciously,  and 
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with  intentiim  to  harass  and  injure  the  defendant.  The  whole 
charge  to  the  jury  was  substantially  correct^  and  it  may  well 
be  supposed  that  the  judge  did  not  regard  the  case,  as  presented 
to  the  jury,  as  one  that  called  for  any  very  elaborate  statement 
of  the  law  on  the  subject  of  the  liability  of  those  who  improp- 
erly seek  the  remedy  by  attachment  for  the  collection  of  their 
debts. 

We  see  nothing  in  the  case  which  requires  us  to  disturb  the 
judgment,  and  therefore  it  is  aflbmed. 

Judgment  aflSrmed. 

To  ICaxb  Act  ov  Cbxdixob  nr  Sunro  odt  Atxaohiciiit  WnuraxxT 
Wbovo,  and  entiUe  the  debtor  to  exemplary  damages,  it  la  not  enouc^  to 
ihow  that  the  attaohment  waa  wrongfully  aned  oat,  bat  it  moat  further  ap- 
pear that  the  creditor  procured  the  attaehment  witfaoat  any  reaaonable  ground 
to  beliere  the  tnith  of  the  mattera  atated  in  the  affidayit^  and  with  the  inten« 
tion,  deaigny  or  aet  porpoae  of  injoring  the  debtor:  lUwer  ▼.  ITeMer,  66  Am. 
Deo.  96^  and  note  oollectmg  prior  caaea  in  tlua  aeriea  npon  the  qneation  of 
malicioiia  attaohnmnta  and  aotiona  therefor. 

Tbm  nmrciFAL  gabb  n  citbd  to  the  point  that  if»  in  aoing  oat  an  attaeh- 
nient^  tiie  pUuntiflP  waa  not  actaated  by  malioe  towarda  the  defendant^  nor 
other  motire  than  a  deaire  to  aeonre  the  payment  of  the  debt  aned  on,  the 
role  of  damagea,  if  the  attachment  be  diaaolved,  ia  the  damagea  aotnaUy  ana- 
tained,  in  Ohfiy.  WUeue,  31  Tez.  322;  Broum  ▼.  l^Ur,  34  Id.  168;  Hughm 
V.  Brw)k»f  36  Id.  879«  Where  the  aning  oat  and  levy  of  a  writ  ol  attaehment 
la  malidoM^  exemplary  damagey  can  be  awarded;  idiere  it  ia  only  wrcogfol, 
without  midioa^  aetoal  damagaa  only  can  be  awardedx  J7arHa  t.  JWery,  46 
U.  96;  Skamr.  Brmm.  41  Id.  440. 


Babnbtt  V.  Oabuth. 

Ixnmuwn  »  1Bm<miiou8  ior  UNOiBTAnnT  Whioh  Dsomstliatplaintifb 
do  reoorer  of  defandant  "  theur  debt»  damagea,  and  ooati,**  without  giviog 
the  amoant  or  referring  to  the  Yerdiotk  althoagh  the  Terdiiot  in  which  the 
amoonta  are  given  ia  redted  in  the  entiy. 

ViBDior  Whiob  Doia  hot  Rxikb  to  Mobtoaoi  nr  Aonov  upon  Nona 
AXD  TO  FoBiGLOBB  MoBTOAOB,  accoring  the  aame,  leavea  it  doabtfnl  if 
the  Jory  paaaed  apon  the  mortgage,  and  ia  defective. 

Suit  by  defendants  in  error  against  plaintiffs  in  error  upon 
a  note,  and  to  foieclose  a  mortgage  securing  the  same.  The 
entry  of  the  proceedings  had  at  the  trial  is  substantially  as 
follows:  Came  the  parties  and  a  jury,  and  the  latter,  after 
nearing  the  evidence,  the  argument  of  counsel,  and  the  charge 
of  courty  returned  a  verdict  for  plaintiffs  for  the  principal  and 
interest  of  his  note,  in  the  sum  of  one  thousand  three  hundred 
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and  forty-Beven  dollars  and  forty-four  cents.  And  it  further 
appearing  to  the  satisfaction  of  the  court  that  defendants  had 
made  and  delivered  to  plaintiffs  a  certain  mortgage,  or  certain 
described  lands  to  secure  the  money  and  interest  due  on  said 
note,  "it  is  further  ordered,  adjudged,  and  decreed  by  the 
court,  that  the  plaintiffs  do  recover  of  the  defendants  for  their 
debt,  damages,  and  costs ;  that  such  mortgage  be  foreclosed/'  eta 

Ouess,  for  the  plaintiffs  in  error. 
Ooodj  for  the  defendants  in  error. 

By  Court,  Roberts,  J.  The  judgment  is  erroneous,  because 
it  is  uncertain  what  is  the  amount  of  the  recovery.  After  re- 
citing the  verdict,  etc.,  it  reads:  "  It  is  ordered,  adjudged,  and 
decreed  by  the  court,  that  the  plaintiffsdo  recover  of  the  de- 
fendants for  their  debt,  damages,  and  costs;"  entirely  omitting 
the  sum  adjudged,  and  making  no  reference  to  the  verdict,  by 
which  it  could  be  rendered  certain,  and  thereby  be  complete 
within  itself:  Spiva  v.  WUUamB,  20  Tex.  442;  BoberU  v.  Lan- 
drum,  Id.  471. 

The  parties  appeared  and  tried  the  case  before  a  jury,  who 
letumed  a  verdict  for  the  plaintiff,  for  the  principal  and  inter- 
est of  the  note,  without  any  express  reference  to  the  mortgage. 
This  at  least  leaves  the  matter  doubtful,  upon  the  most  liberal 
construction,  whether  or  not  the  jxuy  passed  upon  the  mort- 
gage which  was  foreclosed.  Therefore,  it  does  not  present  such 
A  case  as  this  court  will  undertake  to  correct,  by  rendering  the 
Judgment  here.    The  judgment  is  reversed  and  remanded. 

Reversed  and  remanded. 


Amouht  Dm  uroir  Judoumst,  and  for  which  property  la  held 
most  be  fixed  before  the  nle:  Cohen  ▼.  CdrroO,  45  Am.  Deo.  267.  In  Siowen 
T.  MUUdffe,  63  Id.  434,  the  certainty  required  in  a  judgment  ia  diacmaaed.  In 
Snuthw.  MiUer,  14  Id.  418,  it  waa  held  that  a  judgment  entered  infigureaor 
for  "legal  coetfl^"  without  apecifying  the  amount^  waa  erroneona,  and  would 
be  rovoraod. 

Thb  pbinoipal  cask  IB  oiTXD  in  Stafford  ▼.  Kingt  30  Tex.  257-276^  where 
the  court  aay  that  the  object  of  the  verdict  of  a  jury  ia  to  reapond  to  the  ia- 
aoea  made  in  the  plaadinga»  and  anpported  by  the  eyidanoeb  The  judgmeas 
mnat  be  a  oonoiuaion  of  law  from  the  &Mta  f oundy  and  all  muat  be  ao  certam 
that  the  miniatarial  offioara  may  exeoate  the  Jad^nent  withottt  further  direo- 
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Bassbtt  u  Gabthwaitb. 

[32  TBZAfli  290l] 

MmniorNManABLiNonaAinfOTnCHABasD  iflOisniBiiov  P▲T■l^ 
■o  long  M  the  Boto  it  rtOl  eozrait  m  Begotutbld  paper. 

ICakie  ovNiootUBUi  Hon  omror  be  Gkabosd  is  Gasbubbi  or  Patsb 
or  NoiB  before  its  iiuitozi:ty»  and  he  eeonot  be  ohaiged  m  eaoh  after  the 
matoiity  of  the  note^  nnlesi  it  be  affirmatiYeljr  ihown  that  at  the  tiina^ 
■erving  the  writ  the  note  wai  the  property  of  the  payee. 

AinwsE  or  QAaxoHMM  n  hot  Btidbhcoi  of  the  faote  therein  itnted  agonal 
intervenon  in  a  oontaet  between  them  and  the  gwiiiahota. 

Whibb  Omi  n  SooGHf  to  bb  Ohabqbd  ^^  Oabndhbb  or  Patbb  or 
FBounaoBT  Kot%  and  a  third  party  intenrenee  daiming  property  hi  the 
noie^  the  preenmptioa  la  that  it  oame  into  the  letter's  pocMnion  before 
ita  matority,  and  the  plaintiff  must  show  affirmatiTely  not  only  that  he 
did  not  aoq[Biie  it  before  maturity,  bat  that  it  was  in  faot  the  propsriyof 
the  payee  at  the  time  of  the  sorvioe  of  tho  writ  of  gunishmenk 


Gabhishmxnt  proceeding.    The  opinion  Btates  the  t/MtiL 

8afU$^  tor  the  appellants. 

/.  D.  and  D.  O.  Qidding$j  for  the  appellees. 

By  Courts  Bill,  J.  The  appellees  in  this  case  were  judg- 
ment creditors  of  Sheegog  A  Wilson.  They  procured  the  issu- 
ance of  writs  of  garnishment  against  the  firm  of  Bassett  A 
Bassetty  attorneys  at  law,  and  also  against  one  W.  A.  Brown* 
ing.  Browning  answered  that  he  was  not  indebted  to  the  firm 
of  Sheegog  A  Wilson,  etc.  He  further  answered  that  in  the 
month  of  November  or  December,  1855,  he  rented  a  house  and 
lot  firom  Sheegog  and  executed  his  note  for  the  rent,  amount- 
ing  to  the  sum  of  one  hundred  and  twenty-five  dollars;  that  he 
did  not  recollect  whether  the  note  was  made  payable  to  Shee- 
gog or  to  Bassett  A  Bassett;  and  that  the  note  was  due  on  the 
first  of  January,  1857.  He  answered  that  in  January,  1857,  J. 
Bassett,  one  of  the  firm  of  Bassett  A  Bassett,  told  him  the  note 
was  in  the  hands  of  Sheegog;  and  that  in  February,  1857,  Shee- 
gog told  him  the  note  was  in  the  hands  of  Bassett  A  Bassett. 
He  prayed  the  judgment  of  the  court  to  whom  he  should  make 
payment.  The  writ  of  garnishment  to  Browning  issued  on  the 
first  day  of  January,  1857,  and  was  served  on  the  sixth  of  the 
same  month.  Bassett  A  Bassett  also  answered  the  writ  of 
garnishment  against  them.  The  plainti£b  contested  the  an- 
swers of  the  garnishees,  under  the  provisions  of  the  statute; 
Hart.  Dig.,  art  50. 

Bassett  A  Bassett  intervened,  by  leave  of  the  court,  alleging 
that  they  were  the  owners  and  holders  of  the  note  described 
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in  the  answer  of  the  gamishee,  Browning;  and  they  prayed 
judgment  against  Browning  for  the  amount  of  the  note,  etc. 
The  plaintiffs  answered  the  petition  of  the  intervenors,  and 
alleged  that  the  note  was  still  the  property  of  Sheegog. 

The  court  instructed  the  jury  as  follows:  "If  you  believe 
from  the  evidence  that  the  note  given  by  Browning  was  the 
property  of  Sheegog  at  the  time  of  the  service  of  the  writ  of 
garnishment,  on  the  fifth  day  of  January,  1857,  you  will  find 
for  the  plaintiffs;  that  any  transfer  of  the  note,  after  the  same 
became  due;  and  after  the  service  of  the  writ  of  garnishment, 
would  not  defeat  the  plaintiffs'  right  to  the  proceeds  of  the 
note;  that  the  answer  of  Browning  is  evidence  before  the  jury. 
If  you  believe,  from  the  evidence,  that  the  note  sued  on  belongs 
to  Hart  &  Co.,  and  that  they  sue  on  it  in  the  name  of  Bassett 
&  Bassett,  you  will  find  for  Bassett  &  Bassett  the  amount  of 
the  note  and  interest." 

The  note,  described  in  the  answer  of  the  garnishee  Brown- 
ing, was  read  in  evidence;  also  the  answers  of  all  the  gar^ 
nishees.  Bassett  &  Bassett  testified  that  after  the  writs  of 
garnishment  had  been  sued  out  (as  they  believed)  the  note  was 
sent  to  them  for  collection  by  Hart  &  Co.,  of  Houston;  that 
they  receipted  to  E[art  &  Co.  for  it;  that  Sheegog  was  then  a 
clerk  for  Hart  &  Co.;  and  that  they  were  Sheegog's  attorneys. 
Jefferson  Bassett  also  stated  that  Browning  was  mistaken  in 
saying  that  witness  had  informed  him,  in  the  month  of  Febru- 
ary, 1857,  that  the  note  was  in  the  hands  of  Sheegog  at  that 
time,  for  witness  did  not  know  the  fact. 

There  was  a  verdict  and  judgment  for  the  plaintiffs.  There 
was  a  motion  for  a  new  trial,  on  the  ground  that  the  court  had 
erred  in  giving  charges  asked  by  plaintiffs;  that  the  jury  found 
contrary  to  the  charge  of  the  court,  to  the  law,  and  to  the  evi- 
dence; and  that  the  jury  found  for  the  plaintiffs,  without  evi- 
dence.   The  motion  for  new  trial  was  overruled. 

There  are  few  subjects  properly  belonging  to  the  law  mer- 
chant that  present  to  the  courts  more  embarrassing  questions 
than  the  general  subject  of  the  liability  of  the  makers  of  mer> 
cantile  paper,  as  garnishees  of  the  payees  of  such  paper.  Even 
in  reference  to  non-negotiable  notes  difficulties  have  arisen, 
under  different  circumstances,  in  determining  the  liability  of 
the  makers  as  garnishees  of  the  payees.  But  as  is  well  re- 
marked by  Mr.  Drake,  in  his  treatise  on  the  law  of  attach- 
ment, sec.  577:  "Any  difficulties  which,  under  any  system, 
attend  the  garnishment  of  the  maker  of  an  unnegotiable  note 
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are  trivial  when  compared  with  thoee  which  beset  a  like  aV 
tempt  in  the  case  of  a  negotiable  note." 

After  treating  of  the  general  and  well-establiahed  principles 
which  lie  at  the  foundation  of  the  inquiry  into  the  liability  of 
the  maker  of  a  negotiable  note  as  garnishee  of  the  payee,  Mr. 
Drake  states  the  following  conclusion:  '^  The  maker  of  a  nego* 
tiable  note  cannot  be  charged  as  garnishee  of  the  payee,  under 
an  attachment  served  before  the  maturity  of  the  note,  unless  it 
be  affirmatively  shown  that,  before  the  rendition  of  the  judg- 
ment, the  note  had  become  due,  and  was  then  still  the  property 
of  the  payee." 

It  may  be  considered  as  the  settled  law  of  this  court  that 
the  xnaker  of  a  negotiable  note  cannot  be  charged  as  the  gar- 
nishee of  the  payee,  so  long  as  the  note  is  still  current  as  nego- 
tiable paper:  Wi^ants  v.  Bice,  8  Tex.  458;  and  the  case  of 
Iglehari  v.  Moore,  21  Id.  501,  decided  at  Tyler  term,  April,  1858. 

This  subject  is  discussed  by  Mr.  Sayles,  in  his  late  valuable 
work  on  practice.  From  an  examination  of  all  the  authorities, 
that  gentieman  deduces  the  following  rule,  which  we  believe  to 
be  the  correct  one:  "  The  maker  of  a  negotiable  note  cannot  be 
charged  as  garnishee  of  the  payee  of  the  note  before  its  matu- 
rity; and  he  cannot  be  charged  as  such  after  the  maturity  of 
the  note,  unless  it  be  affirmatively  shown  that  at  the  time  of 
serving  the  writ  the  note  was  tiie  property  of  the  payee:" 
Sayles's  Practice,  sec.  844. 

It  is  also  stated  by  Mr.  Drake  to  be  a  rule,  firom  which  there 
is  no  dissent,  **  that  it  is  impossible  to  charge  the  garnishee  as 
a  debtor  of  the  defendant,  unless  it  appear  affirmatively  that 
at  the  time  of  the  garnishment  the  defendant  had  a  cause  of 
action  against  him  for  the  recovery  of  a  legal  debt  due  or  to 
become  due  by  the  efflux  of  time." 

In  the  application  of  these  principles  to  the  case -before  us, 
we  are  met  at  the  outset  of  the  attempt  by  the  tact  that  the 
garnishment  in  this  case  did  not  issue  until  the  very  day  of 
the  maturity  of  the  note,  and  was  not  served  on  Browning,  the 
maker  of  the  note,  until  the  fifth  day  afber  its  maturity.  It 
was  incumbent  on  the  plaintifb,  notwithstanding  the  service 
of  the  garnishment  after  the  maturity  of  the  note,  to  show 
affirmatively  that  the  note  was  the  property  of  Sheegog  at  the 
time  of  the  service  of  the  garnishment;  because  it  might  very 
well  be  that  the  note  had  passed  into  tiie  hands  of  a  bona  fide 
holder  before  the  service  of  the  garnishment,  and  even  befim 
the  maturity  of  the  note;  and  unless  it  was  made  to  appear  to 
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the  ooart  that  fhe  note  had  not  been  transferred  by  Sheegog 
before  maturity,  or  before  service  on  Browning  of  the  writ  of 
garnishment,  the  court  could  not  declare,  by  its  judgment,  that 
Browning  appeared  to  be  indebted  to  Sheegog. 

What,  then,  was  the  eyidence  in  this  case?  The  answer  of 
Browning  stated  the  fact  of  the  execution  of  the  note,  and  the 
time  at  which  it  matured.  It  also  stated  that  in  January  Bas- 
sett  told  the  garnishee  that  the  note  was  in  the  hands  of  Shee* 
gog,  and  that  in  February  Sheegog  told  him  that  the  note  was 
in  tiie  hands  of  Bassett  &  Bassett.  These  statements,  in  them* 
selves,  had  no  definite  signification,  admitting  them  to  be  true. 
The  writ  of  garnishment  was  served  on  Browning  on  the  sixth 
day  of  January.  It  might  have  been  true  that  the  note  was  in 
the  hands  of  Sheegog  "  some  time  in  January,"  and  yet  not 
true  that  it  was  in  his  hands  at  the  time  of  the  service  of  the 
garnishment.  It  might  also  have  been  true  that  the  note  was 
in  the  hands  of  Bassett  &  Bassett  in  February;  but  it  did  not 
at  all  follow,  from  that  circumstance,  that  tiie  note  was  the 
property  of  Sheegog  in  February,  or  at  the  time  of  the  service 
of  the  writ  of  garnishment.  Upon  the  answer,  then,  of  the 
garnishee,  Browning,  the  court  could  not  properly  have  rendered 
a  judgment  for  the  plainti£fs,  because  it  did  not  affirmatively 
appear  that  the  note  was  the  property  of  Sheegog  at  the  time 
of  the  service  of  the  garnishment. 

But  what  was  the  efiect  of  the  answer  of  the  garnishee, 
Browning,  after  it  was  contested  and  after  Hart  A  Co.  had 
intervened  through  the  agency  of  Bassett  &  Bassett? 

When  Browning  answered  the  garnishment  according  to  fhe 
requirement  of  the  law,  his  answer,  of  coiurse,  was  evidence 
against  himself.  When  it  was  contested  by  Ihe  plaintiffs,  it 
was  evidence  against  them,  until  overborne  by  competent  testi* 
mony.  But  was  it  evidence  against  Hart  &  Co.  when  they 
intervened  in  the  suit  and  asserted  their  property  in  the  note? 
Surely  not.  It  was  proper  for  Hart  &  Co.,  when  they  had  in* 
formation  of  the  proceedings  against  Browning,  to  intervene 
and  assert  their  rights.  But  their  rights  would  not  have  been 
at  all  affected,  much  less  concluded,  if  they  had  not  intervened. 
Let  us  suppose,  then,  that  instead  of  intervening  in  the  suit  of 
the  appellees  against  Browning,  Hart  &  Co.  had  brought  an 
independent  suit  against  Browning  on  the  note.  It  would  not 
be  contended  that,  in  such  independent  action,  Browning  could 
give  evidence  for  himself  against  Hart  &  Co.  No  more,  then, 
can  he  do  it  when  Hart  &  Co.  intervene  in  the  suit  of  the 
ldainti£b  against  him. 
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From  this  we  ccmdude  that  the  court  erred  in  ioBtractiiig 
the  jury  that  the  answer  of  Browning  was  evidence  before 
them.  The  real  controversyy  on  the  trial,  was  between  Hart 
A  Ca  and  the  original  plaintiffs,  Garthwaite,  GrifSn,  &  Ga 
Browning  had  stated  all  that  was  ^thin  his  knowledge,  folly 
and  fidrly,  as  it  was  his  duty  to  do;  and  his  only  concern  in 
the  suit  was  to  ascertain  to  whom  he  could  lawfoUy  make  pay- 
ment of  his  debt.  The  instruction  of  the  courts  then,  must 
have  been  taken  by  the  jury  to  refer  to  the  real  oontroversy 
between  Hart  &  Co.  and  the  plaintiffs,  and  to  have  a  bearing 
<m  that  controversy.  That  the  jury  so  understood  the  instruc- 
tion is  manifest,  for  aside  from  the  answer  of  Browning  there 
was  no  particle  of  evidence  that  the  note  was  the  property  of 
Sheegog  at  the  time  of  the  service  of  the  garnishment.  When 
Hart  A  Co.  came  into  court  and  asserted  their  property  in  the 
note,  and  presented  the  note  to  the  court,  the  presumption  of 
law  was  that  the  note  had  come  into  their  hands  before  its 
maturity,  and  it  remained  for  the  plaintiffs,  Garthwaite,  Grif- 
fin, &  Co.,  to  show  aflbmatively,  not  only  that  the  note  did 
not  pass  into  the  hands  of  Hart  &  Co.  before  maturity,  but 
that  it  was  in  fEict  the  property  of  Sheegog  at  the  time  of  the 
service  of  the  writ  of  gamislunent.  This  they  felled  to  do. 
We  think  there  was  error  in  the  charge  of  the  court  that 
Browning's  answer  was  evidence  before  the  jury,  and  that  the 
motion  for  new  trial  should  have  been  sustained.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Makmr  07  NoCTy  wHmr  Ohaboiablb  as  OAiuriBBa  of  Patib«— Thii  mb* 
Jaot  ia  diwnaaed  in  JBmermm  ▼.  Pairidget  02  Am.  Dea  617;  Dank  t.  PawieUe^ 
Id.  690;  WdUenY.  WaaMnffion  Ina.  Co.,  63  Id.  451,  and  oasw  ooUeoted  in  notea 
tbereta 

The  nacsfAL  case  cams  bdobs  tki  ooubt  in  another  form,  and  tfao  doo- 
triaaa  therain  had  down  w«ie4kpproTad:  CfoHhoaUe  t.  Hmi,  94  Toi.  tl6i 


Peck  v.  Oitt  of  Austin. 

[22  TBZA8,  3SL] 

Cntf  BT  OaAimiro  Liceitsb  to  CoNinroT  Butohxb  Busmisi,  Aim  LaAsnrs 
Butchxr'b  Stall  to  Inmvidual  in  consideration  of  the  payment  of  a  rent 
and  license  tax,  does  not  thereby  contract  to  secnre  him  against  unlicensed 
competition;  and  its  faUui^  to  enforce  ordinances  against  carrying  on  the 
IwniniwiB  withoat  a  license  cannot  be  used  as  a  defense  to  an  aotioii  to 
the  amnont  of  the  rent  and  license  tax. 


Pbok  v.  Citt  of  Anmn.  [Teza% 

UVXKHFAL  OOBVOBilXIOH  IB  VOT  LuBUi  lOE  NON-AOTION  OV  m  OfJIUM% 

wh«n  aiieh  non-Aotian  ia  oontrary  to  the  will  of  the  ooKpotatum,  as  ev« 
pffwsed  in  iti  ordinuioeB. 

An  ordinance  of  the  city  of  Austin  provided  for  a  market- 
bouse  and  grounds,  and  made  rules  for  the  regulation  thereoC 
It  made  provision  for  renting  stalls  therein  to  persons  carrying 
on  the  business  of  butchering,  the  same  to  be  let  to  the  person 
pa3ring  the  highest  price  therefor;  also  for  the  issuance  of  a 
license  to  such  person.  By  this  ordinance  it  was  made  penal 
for  any  other  person  to  carry  on  the  business  of  butchering,  to 
slaughter  cattle  within  the  city  limits,  or  to  sell  meat,  game, 
etc.,  within  such  limits.  It  was  made  the  duty  of  the  mayor, 
upon  being  informed  of  a  violation  of  this  ordinance,  to  cause 
the  arrest  and  prosecution  of  the  offender.  The  opinion  states 
the  remaining  facts.    - 

Sneed  wnd  Walton^  for  the  plaintiff  in  error. 
Sfnith  a/ad  Campbell^  for  the  defendant  in  error. 

By  Court,  Roberts,  J.  This  is  an  action  brought  by  th* 
dty  of  Austin  against  Peck  and  De  Normandie,  on  an  obliga- 
tion given  for  the  rent  of  a  butcher's  stall  in  the  city  market^ 
bid  off  by  Peck,  and  occupied  by  him  for  one  year. 

Defendants  pleaded  that  the  city  passed  an  ordinance  estab- 
lishing the  market,  and  prescribing  the  mode  of  selling  butchers* 
meat  in  the  city,  protecting  persons  who  might  purchase  a 
license,  as  did  Peck,  from  competition  with  unlicensed  personB, 
by  inflicting  certain  penalties  upon  the  latter,  and  defining  the 
manner  in  which  such  penalties  should  be  enforced  by  the 
officers  of  the  city.  The  plea  alleged,  further,  that  the  said 
officers  willfully  neglected  their  duty,  and  did  not  punish  cer- 
tain persons  who  violated  the  provisions  of  the  ordinance  by 
selling  without  license,  although  the  same  came  to  the  knowl- 
edge of  said  officers;  by  which  he  was  not  protected  in  his 
privilege;  and  that  thereby  the  consideration  of  the  obligation 
sued  on,  for  one  hundred  and  fifty  dollars,  had  wholly  failed. 
He  alleged  that  he  had  paid  fifty-five  dollays  in  advance,  which 
was  ample  compensation  for  the  use  of  the  stall  in  the  market 
which  he  had  occupied.  This  plea,  being  excepted  to,  was 
held  to  be  no  defense  to  the  action. 

This  defense  is  based  upon  the  supposition  that  the  city,  adr 
ing  in  its  corporate  capacity  in  establishing  and  regulating  a 
market,  by  its  ordinance,  had  contracted  with  Peck  to  seoors 
him  against  such  unlicensed  com^  etition  in  every  event. 
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A  slight  ooDaideration  of  the  Bubjeot  will  show  that  this  can- 
not be  maintained. 

The  city  of  Austin  is  a  municipal  govenmient,  whose  powers 
are  defined  and  limited  by  the  terms  of  its  charter  of  incorpora- 
tion. The  exertion  of  its  powers  by  its  constituted  authoritieS| 
in  prescribing  rules  of  police,  and  imposing  and  inflicting  pen- 
alties for  their  infraction,  is  but  a  mode  of  exerting  the  power 
of  the  government  of  the  state,  within  the  limits  of  the  city. 
It  is  a  gOTemment  within  a  government  Still  they  are  the 
same;  the  one  being  the  execution  of  the  will  of  the  other, 
within  certain  established  boundaries  of  power  and  in  a  certain 
locality. 

This  ordinance,  then,  no  more  embodies  a  contract  of  fiill  in- 
demnity against  such  unlicensed  competition  in  selling  butch- 
ers' meat  in  the  city  than  the  public  act  of  the  legislature  of 
the  state  establishing  and  regulating  the  license  for  retailing 
spirituous  liquors  would  indemnify  against  retailing  without 
license.  In  both  cases  there  is  an  undertaking  to  protect  the 
privilege  granted,  sub  modo.  The  same  undertaking  exists  to 
protect  all  our  ri^ts,  which  the  government  assumes  to  protect 
by  the  infliction  of  penalties  on  those  who  violate  them.  The 
non-feasance  or  malfeasance  of  the  officers  to  whom  is  intrusted 
the  duty  of  punishing  such  violators  of  our  rights  cannot  be 
recognized  in  a  court  of  law  as  absolving  us  from  the  duties  of 
citizenship. 

Such  corporation,  though  a  municipal  government,  and 
therefore  public,  may  also  occupy  towards  individuals  the 
position  of  a  private  corporation,  and  be  liable  upon  its  con- 
tracts, or  for  the  wrongful  acts  of  its  officers,  done  under  its 
authority,  and  in  pursuance  to  its  wUl,  expressed  or  implied. 
Such  rule,  if  applicable  to  this  case,  could  not  be  hereenforced; 
because  the  act  or  non-action  of  the  officers  complained  of  was 
contrary  to  the  will  of  the  corporation  as  expressed  in  the 
ordinance;  which  continued  in  full  force  during  the  whole 
year:  Thayer  v.  Boston^  19  Pick.  511  [81  Am.  Dec.  157]; 
MaHin  v.  Mayor  of  Brooklyn^  1  Hill  (N.  Y.),  646;  Angell  & 
Ames  on  Corp.,  c.  9,  sees.  2,  7;  c.  8,  sees.  8, 1;  Bailey  v.  Mayor 
€U.  of  New  Fori,  8  Hill  (N.  Y.),  581  [88  Am.  Dec.  669]. 

We  are  of  opinion  that  the  plea  was  no  bar  to  the  actum. 

Judgment  affirmed.  ..... 

HUIOCIPAL  OOBFOBATXOir  ]B  NOT  OsHXaiXXT  LUBLB  WOR  NlOIiIOIirOI  Of 

m  OwwanoBs  See  Dargm  t.  jroyor  He.  i^MdbiU,  70  Ahl  Deo.  005;  (% 
Cornea  T.  €fUmtr,  Id.  M2;  Pauik  r.CH^qf  Cmimf/Um,  W  Id.  186;  MUchtU  r. 
AteUemd;  Id.  8S2,  and  OMW  ia  notes.    Tke  priadpel  oms  Is  died  in  ilTcOir 
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T.  Oofpm  dkrliU,  00  Tul  688^  where  the  ooart  quote  the  f oEowiiig  Uagnage 
from  tiie  ophuoiix  ''The  exertum  of  ite  powen  by  ite  oomtitated  anthoritiee 
hi  presorilniig  rolee  of  polioe  ....  Is  hot  a  mode  of  exerting  the  power  of 
the  government  of  the  state  within  the  limits  of  the  city.  It  is  a  goremment 
within  a  government.  Still  thi^y  are  the  same;  the  one  being  the  execntioa 
of  the  will  of  the  otfaer»  within  certain  established  boundaries  of  power  and 
in  a  certain  looali^.* 


Braotxey  V.  Thomab. 

(aaTBZAS,  50QLJ 

Wkm  SiUB  OF  Goods  abb  Madb  bt  Saxplb,  tribi  d  Imfued  Wab* 
BABTT  that  the  goods  delivered  shall  oorrespand  with  the  sample. 

Wbbbb  Goom  abb  Sbnt  by  Omb  Mbbohabt  upon  Qbdbb  ov  Abothbb^ 
there  is  an  implied  warranty  that  the  goods  sent  are  snoh  as  were  ordered^ 
where  goods  are  so  sent  without  a  speoiBl  order,  bnt  nptm  a  general  en* 
gagement  to  forward  goods,  there  is  an  implied  warranty  that  all  gooda 
sent  are  yalnable  and  merchantable. 

FVBOEASBB  07  G0OD8  MUST  ATTEND  TO  TbOSB  QvAUmS  07  AbTIOLBB  HB 

BvTB  which  are  supposed  to  be  within  the  reach  of  his  obeervatiaii  and 
judgment^  such  as  where  the  srtides  are  equally  open  to  the  inspection  of 
both  parties;  but  this  rule  does  not  apply  where  the  purchaser  has  or- 
dered goods  of  a  certain  character,  and  relies  on  the  judgment  of  tho 
seller,  or  where  goods  of  a  certain  described  quality  are  offered  far  sals^ 
and  ^Hien  delivered  do  not  answer  the  desor^tion  given  in  the  con* 
tract. 

DooTBnm  ov  Oatbat  Emftob  is  Foitmdbd  uton  Idba  that  PuiuniAaBB 
Sbeb  What  Hb  Butb,  and  exercises  his  own  Judgment.  Wherehe  has 
no  opportunity  of  exercising  this  judgment^  but  relies  upon  the  judgment 
of  the  party  with  whom  he  deals,  the  tendency  of  the  modem  dedsiona 
is  to  imply  a  warranty  of  quality. 

Ubdbb  FX.BA  OF  Total  Failubb  of  Considxbation,  Obibrbart  mat  Show 
Pabtial  Failvbi^  in  Texas.  This  is  not  the  rule  in  Kngland,  and  in 
some  of  the  states  of  the  Union,  but  it  is  so  here  by  virtue  of  the  statute. 

Rbtubhino  Goom  in  Oasb  of  Bbbagh  of  Wabbantt.— Where  there  is  an 
express  or  implied  warranty,  the  vendee  of  goods  may  show  a  partial 
failure  of  consideration,  in  defense  of  bh  action  against  him  for  the  pur- 
chaee-mooey,  without  returning  the  goods;  but  if  he  would  resdnd  the 
sale  and  recover  back  the  purchase-money,  he  must  within  a  reasonable 
time  return  the  goods,  or  offur  to  return  them;  unless  the  goods  are 
whoUy  worthless,  in  which  case  the  vendee  is  never  under  cUigation  to 
either  return  or  offtt  to  return  thenb« 

Suit  upon  a  pronuBsory  note  given  in  payment  fiir  a  quantify 
of  tobacco,  sold  to  appellant  by  the  appellee's  agent.  Appel- 
lant pleaded  a  total  failure  of  consideration  in  this:  that  the 
tobacco  Bent  to  his  order  by  appellee  from  New  York  was  wholly 
worthless,  rotten,  and  unsalable;  that  it  was  entirely  dillerent 
from  the  kind  oirdeired  from  him:  that  at  the  time  of  the  sale 
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appeUee's  agent  represented  the  tobacco  as  a  superior  article; 
that  he  exhibited  a  sample  which  was  entirely  different  fiom 
the  tobacco  sent;  that  by  reason  of  such  representationB  and 
such  sample  he  was  induced  to  make  the  purchase;  and  that 
the  note  sued  on  was  given  long  before  the  delivery  of  the 
tobacco.  The  court  instructed  the  jury  that  unless  they  found 
the  tobacco  to  have  been  entirely  worUiless,  it  was  the  duty  of 
the  defendant,  within  a  reasonable  time  after  he  discovered 
the  poor  quality  of  the  goods,  to  have  offered  to  return  it,  in 
order  to  maintain  his  defense  of  failure  of  consideration. 

Parker^  for  the  appellants. 

By  Courts  Bsll,  J.  There  are  no  questions  about  which  the 
decisions  of  the  courts  of  this  country  and  of  England  have 
been  more  various  than  they  have  been  concerning  those  ques- 
tions which  so  often  arise  out  of  the  doctrine  of  implied  war- 
ranties. And  even  upon  the  question  of  warranty  itself,  the 
decisions  are  extremely  contradictory.  In  cases  of  express 
warranty  few  difficulties  are  encountered,  and  the  rules  of  law 
are  sufficiently  certain  and  fixed.  The  difficulties,  of  which 
the  books  are  full,  arise  in  cases  where  the  questions  are, 
whether  there  is  an  implied  warranty  or  not,  and  what  are  the 
respective  rights  and  duties  of  vendors  and  vendees  in  such 
cases.  The  old  rule,  and  the  general  rule,  as  stated  in  the 
books,  is,  that  a  fiair  price  implies  a  warranty  of  title,  but  that 
as  respects  the  quality  of  the  article  sold  the  seller  is  not  bound 
to  answer.  This  rule,  however,  has  received  certain  modifica- 
tions, which  have  been  generally  recognized  by  the  courts. 
One  of  these  modifications,  for  example,  is,  that  where  goods 
are  sold  by  sample,  there  is  an  implied  warranty  that  the  bulk 
of  the  goods  delivered  shall  correspond  with  the  sample  ex- 
hibited. This  general  subject  is  folly  discussed  in  2  Kent's 
Com.  478-481,  and  in  the  notes  to  the  text;  also  in  Story  on 
Sales  and  Parsons  on  Contracts. 

It  would  be  an  unnecessary  labor,  and  an  improper  con- 
sumption of  time,  in  the  midst  of  the  mass  of  business  which 
now  presses  upon  the  court,  to  review  all  the  cases  which  are 
cited,  and  partially  discussed,  by  the  authors  above  named. 
^^^f"  r^AU  merely  state  the  conclusions  of  those  learned  writers, 
and  endeavor,  from  a  few  general  considerations,  to  ascertain 
the  law  applicable  to  the  present  case.  In  stating  the  general 
rule.  Chancellor  Kent  says  that  ^^  the  common  law  very  refr- 
Bonablv  requires  the  purchaser  to  attend,  when  he  makes  his 
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contract,  to  those  qualities  of  the  article  he  buys  which  are 
supposed  to  be  within  the  reach  of  his  observation  and  judg- 
ment, which  it  is  equally  his  interest  and  his  duty  to  exert." 
He  then  quotes  the  case  of  Seixas  v.  TFbocb,  2  Cai.  48  [2  Am. 
Dec  215],  and  the  case  of  Stoett  v.  Colgate^  20  Johns.  196  [11 
Am.  Dec.  266],  where  the  general  rule  was  enunciated,  "that 
if  there  was  no  express  warranty  by  the  seller,  and  no  fraud 
on  his  part,  the  buyer,  who  examines  the  article  himself,  must 
abide  by  all  losses  arising  from  latent  defects,  equally  un- 
known to  both  parties."  The  learned  author  adds, ''  that  the 
nde  fitly  applies  to  the  case  where  the  article  was  equally  open 
to  the  inspection  and  examination  of  both  parties,  and  the 
purchaser  relies  on  his  own  information  and  judgment,  without 
requiring  any  warranty  of  the  quality.  But,"  he  adds,  "  the 
rule  does  not  reasonably  apply  to  those  cases  where  the  pur- 
chaser has  ordered  goods  of  a  certain  character,  and  relies  on 
the  judgment  of  the  seller;  or  where  goods  of  a  certain  described 
quality  are  offered  for  sale,  and  when  delivered,  they  do  not 
answer  the  description  directed,  or  given  in  the  contract  They 
are  not  the  articles  which  the  vendee  agreed  to  purchase;  and 
there  is  an  implied  warranty  that  the  article  shall  answer  the 
character  called  for,  or  be  of  the  quality  described,  and  salable 
in  the  market,  and  under  that  denomination." 

Without  pursuing  this  branch  of  the  subject  further,  we  may 
assume,  as  a  correct  rule,  deducible  from  the  authorities,  that 
where  sales  are  made  by  sample  there  is  an  implied  warranty 
that  the  goods  delivered  shall  correspond  with  the  sample. 
And  where  goods  are  ordered,  by  one  dealer,  and  sent  by  an- 
other, there  is  an  implied  warranty  that  the  goods  sent  shall 
correspond  to  the  order,  or  that  they  are  merchantable,  and 
suited  to  the  market  where  they  are  to  be  sold. 

The  rule  of  caveat  emptor  is  founded  in  the  idea  that  the 
purchaser  sees  what  he  buys,  and  exercises  his  own  judgment; 
and  the  strong  tendency  of  the  modern  decisions  is  to  imply  a 
warranty  of  quality  in  all  cases  where  the  purchaser  has  no 
opportunity  to  exercise  his  own  judgment,  but  relies  on  the 
judgment  of  the  party  with  whom  he  deals.  If  goods  ara 
sent,  upon  order,  by  a  New  York  merchant  to  a  Texas  mer- 
chant, the  law  will  imply  a  warranty  that  the  goods  sent  are 
such  as  were  ordered;  or  if  goods  are  sent  by  a  New  York 
merchant  to  a  Texas  merchant  without  a  special  order,  but 
upon  a  general  ^engagement  to  forward  goods,  the  law  will  im- 
ply a  warranty  that  all  goods  sent  are  valuable  and  merchant' 
able. 
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We  oondndoi  tden,  that  in  this  case,  whether  the  sale  was 
ffj  sample  or  not,  there  was  an  implied  warranty  of  the  tobacco. 

The  next  question  is,  whether  or  not  the  appellants  had  th3 
right  to  plead  and  prore  a  partial  failure  of  consideration, 
without  an  offer  to  return  the  tobacco.  The  plea,  in  this  case, 
was  a  plea  of  total  failure  of  consideration.  But  under  this 
plea,  the  defendants  might  show  a  partial  failure  of  consider- 
ation, as  has  been  often  decided  by  this  court 

In  England  a  party  is  not  permitted  to  show  a  partial  failure 
of  consideration  in  a  suit  on  a  bill  of  exchange,  though  he  may 
flhow  a  total  failure  of  the  consideration:  2  Kent's  Com.  473, 
and  cases  cited  in  the  note.  The  same  rule  has  obtained  in 
eome  of  the  states  of  this  Union,  and  is  yet  adhered  to  by  the 
courts;  though,  in  most  of  the  states,  statutory  regulations  et- 
ist,  authorizing  parties  to  plead  failure  of  consideration,  either 
in  whole  or  in  part 

In  England,  and  in  those  states  of  our  Union  where  a  party 
is  not  permitted  to  plead  a  partial  fiedlure  of  consideration  in 
an  action  on  a  note  or  bill  of  exchange,  many  cases  will  be 
found  which  assert  this  doctrine;  but  the  principle  on  which 
these  decisions  are  based  has  no  application  in  this  state,  where 
our  statute  expressly  authorizes  defendants  to  plead  a  partial 
failure  of  consideration:  Hart  Dig.,  art.  2527. 

We  believe  the  rule  to  be  established,  by  the  weight  of  mod- 
•em  authority,  that  in  all  cases  where  there  is  either  an  express 
-or  an  implied  warranty  the  vendee  of  goods  may  show  a  par- 
tial failure  of  consideration,  in  defense  of  an  action  against 
him  for  the  purchase-money,  without  returning  the  goods:  See 
1  Parsons  on  Cont  478, 474,  and  the  cases  there  cited;  2  Kent's 
Oom.  474,  and  the  cases  cited  in  the  note. 

If  the  vendee  of  goods,  in  cases  where  there  is  either  an  ex- 
press or  an  implied  warranty,  would  rescind  the  sale,  and 
recover  back  the  purchase-money,  he  must,  within  a  reasonable 
time,  return  the  goods,  or  offer  to  return  them,  unless,  indeed, 
the  goods  are  wholly  worthless;  in  which  latter  case  the  vendee 
is  not  obliged  to  return  them,  or  to  offer  to  return  them,  before 
he  can  sue  to  recover  back  the  price,  or  defend  against  an 
action  for  the  price:  2  Kent's  Com.  480,  and  cases  cited  in  the 
note;  Story  on  Cont,  p.  931,  sec.  844  a;  ChUty  v.  Cimimiiw,  8 
McLean,  886. 

We  conclude  that  there  was  error  in  the  charge  of  the  courts 
for  which  the  judgment  must  be  reversed,  and  the  cause  re^ 
manded  for  another  trial,  which  is  accordingly  done. 

Reversed  and  remanded. 
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Sales  bt  Sampli,  Warbartt  Imflixd  from:  See  BaMmry  v.  Stahmr^  9^ 
km.  Deo.  437;  Mom  ▼.  Meade,  48  Id.  676;  Frakif  v.  Bigpham,  61  Id.  486; 
^^mev.iXwvi;  65Id.  821;  FuOer  v.  Ccwdl,  68  Id.  676,  endnotes. 

Wahbahit  of  Fair  and  Mkbohawtablb  Quautt  is  Implied  from  ex* 
ecatory  ooutract  to  sell  and  to  deliyer  at  a  fatare  date,  and  this  wananty  ie- 
not  waived  by  the  faet  of  receipt  and  aoceptanoe  of  the  merchandise,  unlew 
an  opportunity  to  eTamine  it  haa  been  afforded;  Baboock  ▼.  Trke^  68  Am. 
Deo.  660,  and  note.  Upon  the  qnestion  of  implied  wananty  of  qnality  in- 
sale  of  chattels,  see  DiekKm  ▼.  JmtUm,  63  Id.  403;  Behme  t.  J>ofd,  66  Id.  321^ 
WeiheriU  r.  NeOeon,  69  Id.  741. 

BZEOUTOBT  OONTRAOT  OF  SaLB  MUST  BB  FILLED  BT  QOOD  LAWFUL  If  BB- 

OBANDIBB  of  snitable  quality  and  kind.  The  nde  is  eamal  vendUar,  not  oMeot 
emptor.  If  the  yendor  snes  after  bemg  notified  of  the  defects,  his  recoreiy. 
If  at  all,  most  be  on  a  quatOwn  meruU  only:  Howard  v.  Hoeyt  36  Am.  Dee» 
672;  and  note;  CfeUy  v.  RomUree,  64  Id.  138^  and  extensive  note. 

Vendeb  mat  KaooxTF  ms  Damaofb  fob  Brbagh  of  Wabbamtt  of  Qual- 
ITT  in  an  action  by  the  vendor  on  a  promissory  note  given  by  the  vendee  for 
the  price;  Cfetfy  v.  BourOree,  64  Am.  Dec.  138^  and  note.  Beooapment  of 
damages  may  be  allowed  under  plea  of  the  general  iasne:  Babeock  v.  Tnee,  68 
Id.  660;  and  note. 

To  BocmrD  Contbaot  of  Pubohabil  Vbhdeb  must  Rbkubh  the  property^ 
onless  it  be  entirely  wortfalees  to  both  parties:  Perkif  v.  Baldk,  84  Am.  Deo. 
66;  TTInte  v.  Momimm,  67  Id.  668. 

The  fbinoipal  case  is  cited  in  Whitkihr  v.  JSTcuab;  29  Tex.  868;  to  th» 
point  that  in  every  sale  of  goods  by  sample  thwe  is  an  implied  WBanty  tlMift 
the  bnlk  of  the  goods  delivered  ahaU  ewraipoiid  with  tiie  «ynple. 


Bbll  Goxtntt  v.  Albxajstdbb. 

[nTBEASbWl] 

Iforam  BOB  Kbw  Tbial  is  bot  Kbobbbabt  to  entitle  pkintiiF  in  enor  to  a 
revision  of  »  judgment^  where  a  Jury  trial  had  been  waived,  and  tiie  case 
snbmitted  to  the  court. 

Iv  OcxBBCBiTonoN  OF  WiLL,  Ibtbmtiov  OF  Tbbtaiob  IS  the  grea*  objeot  of 
inquiry,  and  tbis  intentian  must  not  be  defeated  beoanae  he  failed  to 
dothe  his  ideaa  in  technical  langnage. 

QoiABTirT  OF  Intebbst  nr  Labd  Oobveted  bt  Will.— Enlea  of  the  oom« 
mon  law  with  respect  to  the  quantity  of  interest  conveyed  by  a  will  do 
not  apply  in  Texas,  where  the  statate  provides  that  wliare  an  estate  in 
lands  is  created  by  will,  it  will  be  deemed  to  be  an  estate  in  fee-sinq^le  if 
a  less  estate  be  not  limited  by  express  words. 

WoBDs  IN  Will  to  Pass  Estate  nr  Lands— QvAvnrr  of  Estatb  Passed.— 
In  a  will,  by  employing  the  words  **  I  wish  the  coonty  in  which  I  dio 
and  am  buried  to  have  and  eni<^,  for  the  benefit  of  public  school^  two 
thirds  of  the  land  in  the  coonty  I  am  buried  in,"  taken  in  connection  with 
the  words  "my  land"  and  "the  land  I  own,"  used  in  other  parts  of  tho 
will,  show  an  intentitm  on  the  part  of  the  testator  to  devise  an  estate  in 
lands,  and  there  being  no  words  limiting  its  quantity,  will  be  held  to  ooo* 
vey  an  estate  in  fee-simple. 
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As  Commoa  L4w»  Bbxatb  m  Lajtss  Cbbatsd  st  ^zll  will  bb  Khlabobd 
TO  AiTD  HiLD  TO  BB  an  6Btftte  IB  fee-ample,  wh«re  the  land  la  oliarged 
with  a  tniat  which  oannot  be  performed,  or  where  tue  will  diieola  an  aet 
to  be  done  which  cannot  be  aocompliahed,  nnlen  a  greater  estate  than 
one  for  life  be  takm. 

OoBroxATnnf  hayino  Oapaoitt  to  Takb  amj>  Hold  PBOfSBrr  mat  Takb 
AVD  Hold  It  upon  Trust  to  the  same  extent  aa  a  priTate  peraon.  If 
the  traat  be  repugnant  to  or  inconsistent  with  the  purposes  for  which  the 
oorpotation  was  formed,  this  may  be  a  groond  for  not  oompeOing  it  to 
exeoate  it^  bat  it  will  not  in  any  wise  impair  the  tmst^  bst  will  sunply 
require  a  new  tmstee  to  be  snbstitiited  by  the  proper  ooort. 

Comrrr,  bbiho  Smpowxbxd  to  Takb,  Hqld^  abd  Dnron  or  Fbopbbtt 
lor  numioipal  purposes,  and  sach  other  purposes  as  snbserre  the  paUio 
good,  althoni^  a  pablio  corporation,  haa  the  same  capacity  in  this  respect 
and  to  this  extsnt  as  a  private  onpcntion,  to  take  and  hold  pwiperty  in 


Odvbttbab  Oapacittto  AoQuiBa  BRumoi  Labsb  btObabtob  Dbtibb. 
Ib  Cobtbtabob  nr  Tbdit  to  Oovbtt  ''bob  Bbbbut  ov  Pubuo  Sobooui^'' 
the  objeota  of  the  charity  are  sufficiently  certain  and  definite. 

OOUBTIBi  HATB   OAPAdTT  TO  RbOBIVB   BbQVBBT  GT  LaBM  Dff   TbDBT  BOB 

Bbbbnt  or  PiTBLio  SdHOOLA.  Hie  law  enjoins  npon  them  the  dnty  of 
maintaining  and  ocndneting  a  qratem  of  schools;  and  the  porposes  of  the 
tmst  being  thna  germane  to  the  objects  of  the  ooonty's  ezisteBoe^  and 
relating  to  matters  which  will  promote  and  aid  and  perfect  those  objects, 
there  hi  no  Isgpl  impediment  to  the  corporation's  taking  the  dofise  upon 
tmst. 
Ckunnmnf  will  bb  Hbld  tobb  Covbrioib  Subumiubbt  if  liio  aol  does  boI 
necessarily  pr<MM>de  the  wi*f*'^^g  of  liio  eitBfcs^  bvt  BBvy  aooonmaiiy  or  fol- 
low  it 

Suit  by  the  heirs  of  Daniel  Alexander  to  aet  aside  his  will 
for  reasons  which  will  appear  from  the  opinion.  In  this  will, 
the  testator,  after  directing  that  two  thirds  of  all  the  real  estate 
which  he  owned  in  the  state  of  Texas  shonld  go  to  his  broth- 
ers and  sisters,  if  they  should  appear  and  claim  the  same 
within  fiye  years,  provided:  '*  One  third  of  my  land  I  wish  to 
be  appropriated  to  the  use  and  benefit  of  schools,  in  the  difier- 
ent  coonties  in  which  my  land  is  situated,  on  condition  that 
the  county  commissioners  of  difierent  counties  in  which  my 
land  is  situated  will  pay  the  taxes  on  the  land  bequeathed  by 
me  for  the  use  of  schools."  To  this  will  he  afterwards  added 
n  codicil,  in  which  he  provided  that, ''  I  wish  the  county  in 
which  I  die  and  am  buried  to  have  and  enjoy,  for  the  benefit 
of  publio  schools,  two  thirds  of  the  land  in  the  county  I  am 
buried  in." 

PendUUm^  McIIhewnfj  jond  J.  A.  and  R,  Oreen^  for  the  plain* 
tiff  in  error. 

Chandler  and  Turner^  and  M.  D.  Herring^  for  the  deftndanta 
jn  error. 
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By  Court,  Whsbleb,  0.  J.  There  is  nothing  in  the  ohjectioD 
(hat  no  motion  for  a  new  trial  appears  to  have  been  filed.  A 
jury  having  been  waived  and  the  case  submitted  to  the  oourt^ 
a  motion  for  a  new  trial  was  not  necessary  to  entitle  the  plain- 
tiff in  error  to  a  revision  of  the  judgment. 

The  grounds  of  objection  urged  to  the  validity  of  the  will 
which  require  notice  are:  1.  That  the  words  of  the  will  are  not 
sufficient  to  pass  the  title,  and  that  the  county  is  not  capablo 
of  taking,  under  the  will,  the  title  to  the  property  devised; 
2.  That  the  purposes  of  the  trust  are  too  uncertain  and  indefi* 
nite  to  be  capable  of  being  carried  into  effect 

It  is  a  iamiliar  doctrine  that  in  the  construction  of  a  will  the 
intention  of  the  testator  is  the  first  and  great  object  of  inquiry; 
and  the  law  will  not  suffer  the  intention  to  be  defeated  merely 
because  the  testator  has  not  clothed  his  ideas  in  technical  lan- 
guage. Our  statute,  like  that  of  New  York  and  many  of  the 
other  states,  has  swept  away,  as  Chancellor  Kent  has  expressed 
it  (4  Kent's  Com.  637),  all  the  established  rules  of  construction 
of  wills  in  respect  to  the  quantity  of  interest  conveyed,  by  de- 
claring that "  every  estate  in  lands  which  shall  hereafter  bo 
granted,  conveyed,  or  devised  to  one,  although  other  word» 
heretofore  necessary  at  common  law  to  transfer  an  estate  in 
fee^imple  be  not  added,  shall  be  deemed  a  fee-simple,  if  a  leB» 
estate  be  not  limited  by  express  words  or  do  not  appear  to  have 
been  granted,  conveyed,  or  devised  by  construction  or  operation 
of  law:"  Hart.  Big.,  art.  169. 

It  cannot  be  doubted  that  by  employing  the  words  ^  I  wish 
the  county  in  which  I  die  and  am  buried  to  have  and  enjoy, 
for  the  benefit  of  public  schools,  two  thirds  of  the  land  in  the 
county  I  am  buried  in,"  taken  in  connection  with  the  worde 
"  my  land"  and  "the  land  I  own,"  used  in  other  parts  of  the 
will  and  in  the  context,  the  testator  meant  to  devise  an  estate 
in  lands;  and  as  there  are  no  words  in  the  will  indicative  of 
an  intention  to  devise  a  less  estate,  the  devise  must  be  held  ta 
pass  an  estate  in  fee,  or  the  whole  estate  of  the  grantor:  Hart 
Dig.,  art.  168.  Indeed,  it  is  plain  that  a  less  estate  could  not 
have  been  intended,  because  the  trusts  with  which  the  testator 
has  sought  to  charge  his  lands,  and.  the  acts  which,  by  his  will^ 
he  has  required  to  be  done,  could  not  be  performed,  unless  an 
estate  in  fee-simple  be  taken  by  the  devisee.  It  is  a  rule  of 
construction  of  the  common  law,  independently  of  the  statute,, 
that  in  every  case  where  land  is  charged  witih  a  trust  which 
cannot  be  performed,  or  where  the  will  directs  an  act  to  be 
done  which  cannot  be  accomplished  unless  a  greater  estate 
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than  one  for  life  be  taken^  it  becomes  necessary  that  the  devise 
be  enlarged  to  a  fee:  4  Kent's  Com.  540;  CoUier  t.  Walker^  6 
Ca  16;  Doe  y.TroodAoim,  4  T.  R.  89.  But  the  necessity  of  re- 
sorting to  this  rule  of  the  common  law  no  longer  exists.  It  is 
clear  that  the  testator  intended  to  devise  an  estate  in  lands; 
and  as  a  less  estate  is  not  limited  by  express  words,  and  does 
not  appear  to  have  been  devised  by  construction  or  operation 
of  law,  it  must  be  deemed  to  be  an  estate  in  fee.  Indeed,  the 
intention  of  the  testator^  to  be  collected  firom  the  whole  will,  to 
devise  an  estate  in  fee-simpley  is  too  clear  for  doubt  or  contro- 
versy. 

There  is  as  little  doubt  of  the  capacity  of  the  county  to  take 
an  estate  in  lands,  by  grant  or  devise.  The  statute  declares 
that  ^^each  county  which  now  exists,  or  which  may  be  here- 
after established  in  this  state,  shall  be  a  body  corporate  and 
politic:''  Hart  Dig.,  art  206.  They  may  sue  and  be  sued, 
plead  and  be  impleaded:  Id.,  art  207.  They  may  take  and 
hold  and  dispose  of  private  property  for  municipal  uses:  Id., 
arts.  218  et  seq.;  or  such  uses  and  purposes  as  subserve  the 
public  good,  and  the  exercise  of  the  local  and  subordinate 
legislative  powers,  with  which  they  may  be  invested  by  the 
public  law  of  the  state,  or  by  private  legislative  acts:  Angell 
&  Ames  on  Corp.  80;  2  Kent's  Com.  276,  and  notes.  Though 
public  corporations,  they  have  the  same  capacity  in  this  respect 
and  to  this  extent  as  a  private  corporation,  to  take  and  hold 
property  in  trust. 

In  the  great  case  upon  the  construction  of  Girard's  will, 
Judge  Story  says:  ^^Although  it  was  in  early  times  held  that  a 
corporation  could  not  take  and  hold  real  or  personal  estate  in 
trust,  upon  the  ground  that  there  was  a  defect  of  one  of  the 
requisites  to  create  a  good  trustee^  viz.,  the  want  of  confidence 
in  the  person,  yet  that  doctrine  has  been  long  since  exploded 
as  unsound  and  too  artificial;  and  it  is  now  held  that  where 
the  corporation  has  a  legal  capacity  to  take  real  or  personal 
estate,  it  may  take  and  hold  it  upon  trust,  in  the  same  manner 
and  to  the  same  extent  as  a  private  person  may  da  It  is  true 
that  if  the  trust  be  repugnant  to  or  inconsistent  with  the  proper 
purposes  tor  which  the  corporation  was  created,  that  may  fur- 
nish a  ground  why  it  may  not  be  compelled  to  execute  it  But 
that  will  furnish  no  ground  to  declare  the  trust  itself  void,  if 
otherwise  unexceptionable,  but  it  will  simply  require  a  new 
trustee  to  be  substituted  by  the  proper  court  possessing  equity 
jurisdiction,  to  enforce  and  perfect  the  objects  of  the  trust:  '* 
^iJoi  V.  Oirar<P$  Es^rs,  2  How.  187. 188. 
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It  is  unneoessary  to  examine  the  cases  cited  by  o/ansel  for 
the  appellee  to  show  that  devises  or  bequests  to  unincorporated 
societies  for  charitable  uses,  where  the  objects  or  beneficiaries 
were  indefinite  or  uncertain;  or  that  charities,  where  no  trust 
is  interposed,  and  no  legal  interest  is  vested,  and  where  the 
charity  is  general  and  indefinite,  both  as  to  persons  and  ob- 
jects, and  too  vague  to  be  claimed  by  those  for  whom  the  bene- 
ficial interest  was  intended,  cannot  be  upheld  and  enforced 
by  a  court  of  equity  in  this  country,  where~  the  statute  of  43 
Elizabeth,  called  the  statute  of  charitable  uses,  is  not  in  force. 
It  might  suffice  to  say  that  the  present  is  not  such  a  case. 
But  the  case  mainly  relied  on,  and  perhaps  the  best  consid- 
ered and  nu>st  authoritative  case  cited  by  counsel,  in  support 
of  the  objection  that  the  beneficiaries,  or  objects  of  the  trust, 
in  the  present  case  are  too  indefinite  and  uncertain  to  enable 
a  court  of  equity  to  uphold  the  devise,  is  the  case  of  Baptist 
A8soei<Ui(m  v.  Hart^  4  Wheat.  1.  But  that  decision  would  not 
be  an  authority  for  the  doctrine  contended  for,  as  applied  ^to 
the  present  case.  That  was  a  bequest  of  personal  property  to 
an  unincorporated  society,  ''The  Baptist  Association  that,  for 
ordinary,  meets  at  Philadelphia  annually,  which  I  allow  to  be 
a  perpetual  fund  for  the  education  of  youths  of  the  Baptist 
denomination,  who  shall  appear  promising  for  the  ministry, 
always  giving  a  preference  to  the  descendants  of  my  fieither's 
family."  The  court  held  that  the  association,  not  being  in* 
cprporated,  could  not  take  this  trust  as  a  society;  that  the 
individual  associates  could  not  take  as  trustees,  they  being  a 
body  vague  and  uncertain;  and  that  no  legal  interest  vested; 
and  that  legacies  to  charities  were  sustained  in  England  under 
the  statute  of  Elizabeth  only. 

The  devise  in  the  present  case  is  to  a  corporation,  capable, 
as  we  have  seen,  of  taking  the  legal  estate  in  trust;  and  the 
objects  of  the  charity  are  certain  and  definite.  The  case  of 
the  BaptUt  Aseodatum  v.  Hartj  gupra,  therefore,  clearly  is  not 
a  case  in  point.  But  if  that  were  a  case  in  point,  the  decision 
has  been  greatly  modified,  if  its  authority  has  not  been  en* 
tirely  overthrown,  by  subsequent  investigations  and  decisions; 
and  particularly  by  the  great  case  of  Vidal  v.  GirardCs  fx'rs, 
2  How.  127,  decided  by  the  same  learned  court.  In  distin- 
guishing this  latter  case  firom  the  former,  Mr.  Justice  Story, 
delivering  the  unanimous  opinion  of  the  court,  observed  that 
in  the  former  case  ''the  donees  were  an  unincorporated  asso- 
ciation, which  had  no  legal  capacity  to  take  and  hold  the 
donation  in  succession  for  the  purposes  of  the  trusty  and  the 
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beneficiaries  were  also  uncertain  and  indefinite."  Both  oir- 
cnmstanc&s,  therefore,  concurred;  a  donation  to  trustees  in* 
capable  of  taking,  and  beneficiaries  uncertain  and  indefinite; 
and  he  observes  that  the  court  came  to  the  conclusion  that  at 
the  common  law,  antecedent  to  and  independent  of  the  statute 
of  43  Eliz.,  c.  4,  no  donation  to  charity  could  be  enforced  in 
chancery  where  both  of  these  circumstances,  or  rather  where 
both  of  these  defects,  occurred.  He  further  observes  that  the 
authorities  and  lights  upon  which  the  court  decided  were  in 
no  small  degree  shadowy,  obscure,  and  flickering.  The  court 
review  the  additional  authorities,  now  brought  to  their  atten- 
tion; and,  observing  that  very  strong  additional  light  has  been 
thrown  upon  the  subject,  conclude  that  these  new  sources  of 
information  ^'establish,  in  the  most  satisfactory  and  conclusive 
manner,  that  cases  of  charities,  where  there  were  trustees  ap- 
pointed for  general  and  indefinite  charities  as  well  as  for 
epecific  charities,  were  familiarly  known  to,  and  acted  upon, 
and  enforced  in  the  court  of  chancery."  ''Whatever  doubts, 
therefore,"  they  say,  "might  properly  be  entertained  upon  the 
subject,  when  the  case  of  the  Baptist  Association  v.  Hatij  4 
Wheat  1,  was  before  this  court  (1819),  those  doubts  are  en- 
tirely removed  by  the  late  and  more  satisfiactory  sources  of 
information  to  which  we  have  alluded." 

And  in  the  later  editions  of  his  commentaries.  Judge  Story, 
upon  a  review  of  the  authorities,  attains  a  conclusion  the  con- 
trary of  that  expressed  in  his  first  publication,  and  says: 
''Upon  the  whole,  it  seems  now  to  be  the  better  oinnion  that 
the  jurisdiction  of  the  court  of  chancery  over  charities,  where 
no  trust  is  interposed,  or  where  there  is  no  person  in  esse  capar 
ble  of  taking,  or  where  the  charity  is  of  an  indefinite  nature,  is 
to  be  referred  to  the  general  jurisdiction  of  that  court,  anterior 
to  the  statute  of  Elizabeth: "  2  Story's  Bq.  Jur.,  seo.  1162. 

Chancellor  Kent,ia.a  learned  note  to  his  Commentaries, 
where  he  examines  this  subject,  quotes  the  observation  of  Chan- 
cellor Walworth,  "  that  the  decision  in  the  case  of  the  Baptist 
Association  v.  Harty  4  Wheat.  1,  is  generally  admitted  to  be 
wrong;"  and  after  reviewing  the  authorities,  says:  "The  fact, 
I  think,  may  be  considered  indisputable  that  chancery  uses  are 
lawful  uses  by  the  common  law,  and  that  the  statute  of  Eliza- 
beth was  only  an  ancillary  remedy,  now  supplied  by  chaneeiy, 
as  the  rightful  original  tribunal  finr  such  trusts:"  2  Kent's 
Com.,  8th  ed.,  288,  note.  Similar  opinions  appear  to  have  been 
held  in  Massachusetts,  New  York:  MeCart€e  ▼•  Orphans^  Asif 
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lum  Society^  9  Cow.  437  [18  Am.  Dec.  516];  Van  Dwery.  Van 
Duzevy  6  Paige,  867  [31  Am.  Dec.  257];  Pennsylyania:  Witman 
V.  Lex,  17  Serg.  &  R.  88  [17  Am.  Dec.  644];  Kentucky:  Moore 
V.  Moore  J  4  Dana,  857;  Tennessee:  Dickson  v.  Montgomery,  1 
Swan,  348;  Mississippi:  Wade  v.  American  Colonization  Society, 
7  Smed.  &  M.  663  [45  Am.  Dec.  324];  and  in  many  if  not  most 
of  the  other  states;  and  see  cases  cited  in  notes  to  1  Jarman  oa 
Wills,  Perkins's  ed.,  194;  American  notes  to  2  Roper  on  Lega- 
cies, 1115;  4  Kent's  Com.,  8tb  ed.,  508,  and  notes;  2  Story's 
Eq.  Jur.,  sec.  32. 

But  it  is  unnecessary,  in  the  present  case,  to  decide  whether 
equity  will  enforce  a  donation  to  charitable  uses,  where  the 
donees  are  uncertain,  or  where  the  beneficiaries  and  objects  oi 
the  trust  are  uncertain  and  indefinite.  There  is  no  such  un- 
certainty in  the  present  case.  We  have  seen  that  the  trustee 
is  capable  of  taking  and  holding  the  estate  in  trust  The  pur- 
poses of  the  trust  are  definite  and  certain.  And  if  those  pur- 
poses are  germane  to  the  objects  of  the  incorporation;  if  they 
relate  to  matters  which  will  promote  and  aid  and  perfect  those 
objects — ^there  can  be  no  legal  impediment  to  the  corporatioQ 
taking  the  devise  upon  trust:  Vidal  v.  OirartPe  E^re,  2  How. 
189;  and  see  the  case  of  Inglis  v.  SaUor^s  Snug  Harbor,  8  Pet 
99.  That  such  are  the  purposes  of  the  trust  is  sufficiently  ap- 
parent by  reference  to  the  subjects  confided  by  law  to  the  man- 
agement and  local  government  of  the  counties,  and  particularly 
the  laws  which  enjoin  upon  them  the  duty  of  executing  the 
identical  trusts  which  this  devise  was  intended  to  aid  in  ad- 
vancing and  perfecting. 

By  the  constitution  of  the  state,  the  legislature  is  required 
"  to  make  suitable  provision  for  the  support  and  maintenance 
of  public  schools;"  to  '^ establish  free  schools  throughout  the 
state,"  and  ^'  fiimish  means  for  their  support  by  taxation  on 
property; "  **  to  set  apart  not  less  than  one  tenth  of  the  revenue 
of  the  ^tate,  derivable  from  taxation,  as  a  perpetual  fund, 
which  fund  shall  be  appropriated  to  the  support  of  free  public 
schools:"  Const,  art.  10,  sees.  1,  2.  The  establishment  of 
public  schools  throughout  the  state  is  thus  provided  for  and 
enjoined  by  the  paramount  law.  And  the  grants  of  public 
land,  heretofore  made  for  public  schools,  are  reoognised  and 
confirmed  to  the  coimties:  Id.,  sees.  8,  4;  Acts  of  Jan.  26, 
1839,  and  Feb.  5,  1840;  Hart.  Dig.,  pp.  290,  292.  And  by  act 
of  the  sixteenth  of  January,  1850,  it  is  provided  that  every 
county  which  has  been  or  may  hereafter  be  estabUshed  shall 
have  surveyed  and  set  apart  four  leagues  of  land  for  the  pui^ 


1858.]  Bell  Coumty  v.  Alexa^deb.  275 

poses  of  education,  in  conformity  to  the  act  of  the  twenty- 
sixth  of  January,  1839:  Hart.  Dig.,  art.  896.  The  act  of  the 
twenty-first  of  January,  1854,  ^'to  establish  a  system  of 
schools  '^  (Laws  5th  Leg.,  c.  18),  sets  apart  two  millions  of 
dollars,  in  the  treasury  of  the  state,  "  as  a  school  fund  for  the 
Bupx)ort  and  maintenance  of  public  schools;"  and  constitutes 
the  chief  justices  and  county  commissioners  of  the  several 
counties  a  board  of  school  commissioners  for  their  respective 
counties,  to  form  their  respective  counties  into  school  districts, 
and  order  an  election  of  trustees  for  each  district:  Const.,  sec 
2.  The  trustees  so  elected  are  constituted  a  body  corporate 
and  politic,  with  the  capacity  to  sue  and  be  sued,  to  hold  and 
dispose  of  property,  and  '*  do  such  acts  and  things  as  are  inci- 
dental and  necessary  to  the  performance  of  their  duties,''  ah 
prescribed  by  the  law:  Const.,  sec.  15.  This  and  the  subse- 
quent acts  of  the  twenty-ninth  of  August,  1856^  and  the  fifth 
of  February,  1858  (Laws  6th  Leg.  107;  Laws  7th  Leg.  124), 
contain  furliier  provisions  for  the  establishment  and  support 
of  public  schools,  which  it  is  not  necessary,  to  our  present  pur- 
pose, to  notice. 

It  is  thus  seen  that  the  oounties  are  empowered  by  law  to 
take  and  hold  land  in  trust  for  the  uses  and  purposes  of  the 
donation  here  in  question;  and  that  they  are  provided  by  law 
with  the  requisite  machinery  and  means,  and  intrusted  with  the 
duty  of  executing  the  trust,  in  the  manner  and  for  the  indcnti- 
cal  objects  and  purposes  contemplated  by  the  donor.  There  is, 
therefore,  no  foondaticn  for  the  objection  that  the  county  is 
inoompetent  to  take  as  trustee;  or  that  the  objects  of  the  trust 
are  indefinite;  or  that  the  county  is  incompetent  to  take  and 
administer  the  trust  It  is  true,  the  individual  beneficiaries 
who  shall  be  recipients  of  the  donor's  bounty  are  not  known: 
if  they  were,  it  would  not  be  a  charity.  The  counties  are  in- 
trusted with  the  duty  to  provide  for  the  support  of  indigent 
persons  resident  in  tiie  county:  Hart.  Dig.,  art.  809;  and  it 
cannot  be  doubted  they  are  competent  to*  take  and  administer 
m  charitable  bequest  for  that  purpose. 

There  is  nothing  in  the  objection  that  the  oounty  had  not  paid 
the  taxes  upon  the  land.  If  the  true  constroction  of  the  whole 
will  and  codicil  be,  that  the  payment  of  taxes  by  the  county 
commissioners  was  a  condition  annexed  to  the  devise,  it  cannot 
be  supposed  that  the  payment  was  intended  to  precede  the 
vestiug  of  the  estate;  it  must  have  been  intended  to  follow  it 
And  It  is  well  eettled  that  if  the  act  does  not  necessarily  pre* 
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cede  the  vesting  of  the  estate,  but  may  aocomjMuiy  or  follow  it, 
if  this  is  to  be  collected  from  the  whole  will,  the  condition  is 
subsequent:  Firday  y.  King,  8  Pet.  346.  The  will  and  codicil 
contain  a  general  devise,  in  words  importing  a  present  inter- 
est, and  the  effect  manifestly  was  to  vest  the  estate  in  the 
trustee,  upon  the  death  of  the  devisor. 

Our  opinion  therefore  is,  that  the  will  contains  a  legal  and 
valid  devise  of  the  property  in  question  to  the  county  in  trust 
for  the  uses  and  purposes  therein  expressed.  To  hold  other- 
wise would  be  to  deny  to  the  courts  of  this  state  the  power  to 
uphold  or  enforce  a  charitable  bequest  in  any  case.  Such  a 
determination,  it  is  believed,  would  not  find  countenance  in 
any  well-considered  decision. 

We  are  of  opinion,  therefore,  that  the  judgment  be  reversed, 
and  such  judgment  be  here  rendered  as  the  court  below  ought 
to  have  rendered. 

Reversed  and  reformed. 


iHTornov  OF  TncASOE  must  Always  Gotxev  in  tliA  ooostmotlon  of  hit 
will,  nnlast  moh  intention  is  oontrary  to  law:  Montgomerp  t.  MtOSUn,  43  Am. 
Deo.  607;  Stoner^M  Appeal,  45  Id.  60S;  BmMs  Appeal,  Id.  641;  Wrighir. 
Hieit,  56  Id.  4S1;  Wymm  ▼.  Wynne,  67  Id.  189;  Armorwr.  Ckm,  61  Id.  209| 
BaiikS^pianOhurAr.OraiitteZ  Id.  72&i  OeniMii  t.  OermaiH  67  Id.  461,  and 
notee. 

WoBDS  m  Will  to  Pass  Tnu  to  Rbaltt.— A  will  of  '/•&  I 
indoora  and  ontdoon,"  ia  anfficient  to  paaareal  eatate:  Tohrr.  Tohr,  14 
Dee.  676.    Deviae  of  '^aU  my  Unded  eatate^"  fdUowed  hj  a  daior^tion  ol 
aeyeial  tiacti  of  land,  will  not  paaa  a  lot  not  doaoribad:  Myen  v.  if|ier%  16 
Id.64& 

WoBOS  nrWiLL  to  Pass  Fn:  See  AnM  t.  iSltarr,  81  Am.  Deo.  486;  Zim^ 
mermom  t.  Amien,  40  Id.  662;  BeU  ▼.  Seaamum,  41  Id.  706;  Bemd  t.  J!er> 
AM,  43  Id.  660;  Oarkmd  t.  WaU,  42  Id.  120;  iMeyj.  BaneU,  48  Id.  112; 
ifoedb  T.  ^00011^62  Id.  41;  5dMier  t.  if  cyer,  67  Id.  6M^  and  notaa. 

Tausms  Taem  Bzaotlt  That  Qvantitt  of  iHTDmr  m  Inmate  Whiob 
PuEPUtia  OF  Tbust  Ebquibi,  and  in  theabienoeof  anyexpgem  Hmitatinn 
anffioient  to  oany  the  legal  inheritanoey  the  eatate  of  the  traateea  may  be  en- 
larged and  extended  into  inch  an  eatate  aa  the  nature  of  the  tniat  may  reqnire; 
the  oonatmotian  in  thia  reipeot  to  begoremed  mainly  1^  the  intention  of  the 
testator,  aa  gathered  from  the  general  eoope  of  the  will:  EOk  t.  FUker,  66 
Am.  Deo.  62;  and  note. 

Ck>BPoaAT]Oiin  mat  how  Tasi  as  TsuBTEn:  Oommimiomtn  t.  WaBer,  88 
Am.Deo.488.    Bat  aee  (Trveiie  t.  itanji^  16  Id.  68. 

Couvma  abb  P^xtmcAL  Aogbioaib  CoEroBATioini  oapable  of  exerciaing 
rach  pofren  aa  they  may  be  Tested  with  1^  the  lagiilatore^  and  are  some- 
timea  oalied  fMOfi  oorporationa.  They  are  olothed  with  powera  and  attribates 
of  oorporationa  to  a  saflioient  extent  to  be  able  to  not  and  oootraot^  and  to 
beoome  debtor  and  creditor:  Lauimriae  etcR.  R.Oa,  t*  Ommty  €hmt^  62 
Dea424. 
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Tmi  PEDTOiPAL  GA8B  IB  CITED  in  BoUle  ▼.  Madk,  33  Tex.  798^  to  the  poiat 
tiiftt  where  a  jmy  hae  been  warred  in  the  district  ooart  and  the  ease  tried  1^ 
the  court,  on  appeal  to  the  sapreme  court  they  axe  left  to  enter  sneh  deeree 
as  they  think  the  district  court  should  have  rendered;  in  MUam  ChuiUif  t. 
Baieman,  5i  Id.  163»  to  the  point  that  nnder  the  Texas  law  oonnties  are 
bodies  corporate  and  politic,  and  have  capacity  to  take  and  hold  title  in  fee 
to  real  and  personal  property;  and  in  IHket  t.  MUier,  26  Id.  290^  to  the  point 
that  the  state  nndonbtedly  has  power  to  take  by  deed  or  devise.  It  is  cited 
in  Ptuehal  v.  AckBn,  27  Id.  196,  to  the  point  that  a  bequest  for  charitable 
nses  does  not  come  within  the  constitational  inhibition  of  perpetoities  and 
entailmeots,  and  in  the  same  case,  at  page  200,  to  the  point  that  a  beqaest 
to  the  poor  of  Snnmer  county  is  not  too  vagiie  and  nnoertain  to  be  enforced 
asaoharity. 
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[22  Tbxas,  479.] 

Buocnov  MAT  IssuB  UPOK  JuDOiODiT  OF  DISTRICT  Ck>UBT,  from  which  a 
writ  of  error  has  been  prosecuted  withoat  a  9Wpermdea», 

Whikb  Ckktact  Pbopsbtt  ov  Mostoagob  is  Ebbonsouslt  SunmTDTBD 
in  FoBSCLOSURB  Dborxb  against  him,  in  lien  of  a  part  of  the  property 
described  in  his  mortgage,  to  which  his  title  had  failed,  under  an  ezecn- 
tion  issaed  en  this  decree,  a  sale  of  the  property  described  in  the  mort- 
gage alone  is  proper.  Consequently,  where  the  sum  realised  from  this 
sale  is  insofficient  to  satisfy  the  decree,  and  execution  is  issued  and 
levied  upon  other  property  of  the  mortgagor,  it  cannot  be  objected  te 
the  title  of  the  purdiaser  thereunder  that  the  property  deeeribed  in  the 
decree  had  not  been  exhausted  snd  found  insufficient. 

PltOFXBinr  BiGBTs  OF  PsBsoNs  Mabbibd  m  Othbb  CknTBTBin^  Who  eati 
Rbmdted  abd  Bboomb  DomcsLXD  Hbbb,  in  the  ahsenoe  of  an  erpresi 
contract,  are  to  be  governed,  as  to  all  after  aoqnisitinns  of  property  hei% 
by  the  laws  of  this  state. 

Wbebb  thbbb  18  Express  Nuptial  Cobtraot,  if  it  speaks  fully  to  the 
very  point,  it  will  generally  be  admitted  to  govern  all  the  property  of 
the  parties,  not  only  in  the  matrimonial  domicile^  but  in  every  other 
place  under  the  limitations  and  restrictions  which  apply  to  other  eases  of 
contracts,  that  they  are  not  in  contravention  of  the  laws  or  policy  of  the 
country  where  they  are  sought  to  be  enforced,  or  with  the  rights  of  its 
own  citisens  who  contract  with  such  parties,  with  regard  to  notioe  of 
their  marriage  contract. 

BnmiSB  Nuptial  Oobtbaot  Goybbbs  F)u>psbtt  Biobts  of  Makbibd 
PBBflOBS,  in  movable  property  everywhere,  but  as  to  immovable  prop- 
erty in  a  foreign  territory  it  will  at  most  confer  only  a  right  of  actisn,  te 
be  enforced  -aooording  to  the  juriflprudenoe  rti  tUa,  But  where  there  is 
a  change  of  domicile,  the  law  of  the  actual  domicile  will  govern  as  to  all 
future  aoquiritions  of  movable  property,  and  as  to  all  immovable  prop- 
erty the  law  rei  ntoB, 

Mabbiaob  Cobtbact — Chabob  of  DomoiLB. — Where  there  is  an  express 
BUpttal  contract,  that  governs  as  to  all  acquisitions  and  gains  of  property 
Mds  by  Iks  parties  where  they  were  married  and  continBe  to  tesids^ 
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• »     .  .     , 

Where  there  is  no  inch  oontTact^  the  costoinary  law  of  the  matrimonial 
dftmiftik  govemi  in  like  manner.  Bat  in  hoth  cases  all  aoqniBitiona  and 
gains  made  alter  a  change  of  domicile  axe  governed  hy  the  law  of  the 
•  actual  domicile. 
Wbxbs  ths&b  has  joms  Chanqb  of  Domicilx  arkb  Makino  ov  £x- 
PUESS  Nuptial  Contraot,  the  law  of  the  after-aoqnired  domicile  will 
govern  as  to  all  after-acquired  property;  unless  where  the  contract  was 
made  with  reference  to  that  law,  or  in  view  of  a  change  of  domicile,  and 
it  was  the  intention  of  the  parties  that  the  contract  should  govern 
wherever  they  should  reside. 

liABBIAOX    COMTRACT    AlTBCrrXNO  AFTEB-ACX^niBXD    PrOPEBTT,   Df  OaSK   OF 

Chanob  of  Domicilb. — A  marriage  contract  referred  to  the  laws  of  the 
country  where  the  parties  were  married,  and  declared  that  the  property 
rights  of  the  parties  should  be  governed  by  such  laws.  It  made  no  pro- 
vision with  regard  to  af  ter-acquirea  property,  nor  did  it  refer  to  a  change 
of  residence.  Held,  that  the  inference  would  be  that  the  parties  did  not 
oontemplate  a  change  of  domicile,  nor  contract  with  reference  thereto^ 
and  that  while  the  oontraot  would  govern  their  after-acquired  property 
in  the  country  where  they  were  married,  it  would  have  no  influence  be- 
yond the  jurisdictional  limits  of  the  laws  of  that  country. 

VonoB  OF  Masbiagb  Contract  Ohakging  Pbopbbtt  Bights  of  Pabtibs 
THBBBTO. — ^Whatever  may  be  the  property  rights  of  parties  to  a  nuptial 
oontraot  entered  into  in  a  foreign  country,  as  between  themselves  their 
contract  cannot  have  the  efifect  to  govern  their  rights  in  their  real  prop- 
erty, acquired  and  situated  in  Texas,  to  the  prejudice  of  the  rights  of  her 
citizens  who  have  contracted  on  the  faith  of  the  property,  and  without 
notice  of  a  contract  giving  it  a  difiEerent  tiatua  from  that  of  other  parties, 
or  establishing  a  rule  for  its  government  variant  from  the  law  of  the  land. 

Pbopbrtt  CoirvBnj)  to  Marrtbd  Wohak  is  Prbsumbd  to  bb  CoMMimiiT 
Profbrtt,  and  it  devolves  upon  her  to  show  by  dear  and  satisfactory 
proof  that  it  was  purchased  with  her  own  individual  means. 

ClONTBTANGB,  TO  BB  VaLID  AS  TO  ThIRD  PaRTIBS,  KUBT  NOT  ONLT  BB  UPOB 

Good  Considbration,  but  must  be  bona  fidt  slso,  and  not  made  to  hin- 
der, delay,  or  defraud  creditors. 

jHTBNTIOlf  OF  HuSBAND    IN    OONYBTIMO    PbOPKRTT   TO    HU  WiFB    IS  PRB- 

8UMBO  TO  BB  Known  TO  Her.  From  the  relaticns  of  the  parties,  it  is 
scarcely  to  be  supposed  that  this  is  not  so. 
Court  mat  Propbrlt  Dbclinb  to  Call  Espboal  Attbntion  of  Jurt  to 
Particular  Fart  of  Evidbncb,  by  instructions  as  to  the  weight  to 
which  it  is  entitled,  or  the  purposes  for  which  it  may  be  considered  by 
them. 

Thbse  were  two  suits  brought  by  Illies  against  Henry  Castro 
and  his  wife,  Amalie  Mathias  Castro,  and  one  Causioi,  to  re- 
cover a  number  of  pieces  of  land  which  plaintiff  claimed  as 
purchasers  at  sales  had  under  executions  issued  upon  a  judg- 
ment of  the  district  court,  rendered  June  25, 1852,  in  plaintiffs' 
favor,  and  against  Castro.  Plaintiffs  averred  that  defendants 
Causici  and  Mrs.  Castro  claimed  title  to  certain  of  the  lands 
under  two  trust  deeds,  which  they  alleged  to  be  fraudulent  and 
void;  also  that  Mrs.  Castro  claimed  title  to  another  of  the 
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pieces  ae  her  eeparate  inropertj,  under  a  deed  from  GneLaooetei 
but  which  they  allied  to  be  community  property*  Defend- 
ants' answer  denied  all  of  plaintlfls'  averments;  alleged  that 
their  pretended  title  was  void,  as  the  judgments  upon  which 
their  executions  had  issued  was  reversed  by  the  supreme  court; 
and  set  up  a  marriage  contract  entered  into  between  Castro 
and  his  wife  in  Paris,  France,  in  1813,  which  they  claimed 
controlled  the  disposition  of  their  property.  Both  cases  were 
submitted  to  the  jury  together.  At  the  trial,  it  appeared  that 
lilies  had  recovered  a  judgment  against  Castro  in  the  district 
court,  June  25, 1852,  foieclosiug  a  mortgage  made  by  Castro 
to  Ulies.  At  the  time  of  entering  up  this  foreclosure  decree, 
it  aiq[)earing  that  the  title  of  Castro  to  part  of  the  land  de- 
scribed in  the  mortgage  had  failed,  and  that  he  had  acquired 
by  certain  legislation  other  laixds  in  lieu  thereof  the  court  em* 
braced  these  latter  lands  in  tiie  foreclosure  decree,  and  ordered 
the  whole  to  be  sold  in  satisfaction  <^  the  judgment,  execution 
to  issue  for  any  balance  that  might  remain  unpaid.  In  August, 
1853,  Castro  prosecuted  a  writ  of  error  from  this  judgment  to 
the  supreme  court  without  superseding  the  judgment.  The 
supreme  court  reversed  so  much  of  this  decree  as  ordered  the 
sale  of  other  lands  than  those  described  in  the  mortgage,  and 
affirmed  it  in  every  other  particular:  See  13  Tex.  229.  At 
various  dates  in  June,  July,  andi  November,  1853,  Ulies  pro- 
cured executions  to  issue  upon  the  judgment  of  the  district 
court,  and  at  sales  thereunder  lUiea  purchased  the  various 
tracts  hereia  sought  to  be  recovered.  The  antenuptial  contract 
set  up  by  defendant  was  executed  by  himself  and  wife  in  Paris, 
France,  in  1813,  and  provided  that  there  should  be  no  com- 
munity of  property  between  the  husband  and  wife,  that  they 
should  hold  their  property  separate,  and  with  certain  modifica- 
tions they  intended  to  submit  to  the  provisions  of  the  Code 
Napoleon  relating  to  marriage  contracts,  also  that  the  wife 
should  have  the  administration  of  her  real  and  perscmal  prop- 
erty, and  the  firee  eigoyment  of  her  income.  The  remainder 
of  the  case  appears  from  the  opinion* 

Wall  and  Vp^ony  for  the  appellants. 

/.  A.  and  O,  W.  Paichaly  for  the  appellee. 

By  Courts  Whbxlbb,  C.  J.  The  objection  to  the  plaintiffi^ 
evidence  of  title,  that  the  mortgaged  lands  included  in  the  de- 
cree of  foreclosure  of  the  twenty-fifth  of  June,  1852,  were  not 
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dzhauBted  hj  the  order  of  sale  issued  thereon,  and  found  in- 
sufficient to  satisfy  the  judgment  before  execution  was  issued 
and  levied  on  other  lands,  is  not  supported  by  the  record.  On 
the  contrarji  it  appears  that  all  the  mortgaged  lands  included 
in  the  decree,  and  all  which  bj  the  judgment  of  this  court  were 
subject  to  seizure  and  sale  under  the  decree,  were  first  sold. 
The  judgment  was  not  superseded  upon  prosecuting  the  writ 
of  error.  It  was  therefore  an  authority  for  the  issuance  of  ex- 
ecution; and  it  cannot  affect  the  title  of  the  purchaser  at  the 
sale,  that  property  was  not  sold  under  the  decree,  to  which  the 
defendant  in  execution  had  no  title,  and  upon  which  the  decree 
could  not  legally  operate,  or  which  was  not  legally  subject  to 
seizure  and  sala  on  execution  under  the  decree.  It  cannot  be 
questioned  that  the  judgment  was  an  authority  for  the  issuance 
of  execution,  or  that  it  oonferred  on  the  offic€tr  competent  au* 
thority  and  power  to  sell;  and  neither  in  the  issuance  of  the 
executions,  nor  in  the  manner  q{  executing  the  power  oonferred 
by  them,  is  it  perceiyed  that  there  was  any  illegality  or  error 
affecting  the  title  of  the  purchaser,  or  which  can  be  ground  of 
objection  or  complaint  by  the  appellants:  Martin  v.  Rice^  16 
Tex.  167;  Kendrich  v.  Riee^  Id.  254;  Haneoeh  y.  Jfetz,  16  Id. 
2i>6;  Masely  y.  Oainer^  10  Id.  898. 

The  ground  mainly  relied  on  for  a  reyersal  of  the  judgment 
relates  to  the  charge  of  the  court,  and  the  reftisal  of  instruc- 
tions concerning  the  effect  of  the  marriage  contract  of  the  third 
of  Noyember,  1818. 

It  may  be  conceded  for  the  purposes  of  this  case  (and  the 
examination  of  the  question  is  therefore  unnecessary)  that  the 
interpretation  of  the  contract  claimed  for  the  appellants  is  cor- 
rect, according  to  the  law  of  the  place  where  the  contract  wae 
consummated;  that  is,  that  by  the  celebration  of  the  marriage 
under  the  contract,  there  was  a  separation  of  property  of  the 
spouses,  and  that  Mr.  Castro  became  indebted  to  his  wife  in 
the  estimated  value  of  her  property;  and  it  may  be  further 
conceded  that  the  contract  ftimiahed  the  rule  of  property,  per- 
sonal and  real,  as  to  all  after  acquisitions  in  the  oountry  of 
tlieir  matrimonial  domicile;  and  as  to  movable  property  else- 
where, if  such  be  deemed  to  have  been  the  intention  of  the 
contracting  parties.  But  does  it  govern  the  acquisition  of  real 
property  in  this  state  after,  by  their  xemoval  here,  the  parties 
have  subjected  themselves  and  their  rights  of  property  acquired 
here  to  the  laws  of  this  state?  Does  it  take  such  property  out 
of  the  operation  of  the  law  of  community  of  this  state?    Is  it 
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to  be  held  and  oonsidered  as  aflfecting  the  rights  of  otir  citiienf 
contracting  with  them  in  reference  to  their  property  acquired 
or  to  be  acquired  in  this  statei  and  without  any  record  or  other 
notice  of  their  marriage  contract? 

In  the  absence  of  an  express  contract,  it  is  not  questioned 
that  the  marital  rights  of  persons  married  in  other  countries, 
who  have  removed  and  become  domiciled  here,  are  to  be  gov- 
erned, as  to  all  after  acquisitions  of  property  here,  by  the  law 
of  this  state.  Such  is  the  law,  by  positive  enactment:  Hart. 
Dig.,  art  2419.  But  it  is  insisted  that  the  contract  in  question, 
from  its  date,  became  the  law,  and  furnished  the  rule  of  prop- 
erty of  the  parties  to  it;  adhraing  to  and  following  them  into 
any  country  to  which  they  might  remove;  that  it  accompanied 
them  in  their  removal  to  this  state,  and  here  negatives  and  dis- 
places the  law  of  the  state  contravening  its  provisions.  Is  it 
correct  to  suppose  that  this  contract  has  possessed  the  invinci* 
ble  force  and  legal  ubiquity  which  is  ascribed  to  it,  whUe  the 
evidence  of  it  has  remained  in  the  original  archive  in  Paris, 
until  it  became  necessary  to  invoke  its  presence  here  for  the 
purposes  of  this  controversy? 

The  general  rule,  irrespective  of  the  question  of  the  effect  of 
a  change  of  domicile,  is  undoubted,  that  where  there  is  an  ex- 
press nuptial  contract,  '^if  it  speaks  fully  to  the  very  point,"  it 
will  generally  be  admitted  to  govern  idl  the  property  of  the 
parties,  not  only  in  the  matrimonial  domicile,  but  in  every 
other  idace,  under  the  limitations  and  restrictions  which  apply 
to  other  cases  of  contracts,  that  they  are  not  in  contravention 
of  the  laws  or  policy  of  the  country  where  they  are  sought  to 
be  enforced,  or  with  the  rights  of  its  own  dtiiens.  '^Itwillact 
directly  on  movable  property  everywhere;  but  as  to  immovable 
property  in  a  foreign  territory,  it  will,  at  most,  confer  only  a 
right  of  acti<m  to  be  enforced  according  to  the  jurisprudence 
rei  mte:"  Story's  Confl.  L.,  sees.  148, 184;  Le  Breton  v.  Jftlea, 
8  Paige,  261.  But  ^'  where  these  is  a  change  of  domicile,  the 
law  of  the  actual  domicUe  will  govern  as  to  all  future  acquisi- 
tions of  movable  property;  and  as  to  all  immovable  property, 
the  law  m  Mte;"  Story's  Confl.  L.,sea  187.  ''Where  there 
is  an  express  contract,  that  governs  as  to  all  acquisitions  and 
gains  before  removal.  Where  there  is  no  express  contract,  the 
customary  law  of  the  matrimonial  domicile  governs  in  like 
manner.  But  in  both  cases  all  acqtiisitions  and  gains  made 
after  the  removal  are  governed  by  the  law  of  the  actual  dom- 
icile:" Id.,  sec  177;  Sa/ul  v.  Hi$  OredUon,  6  Mart.,  N.  S.,  569 
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[16  Am.  Deo.  212].  Such  are  the  dootrines  maintained  by  the 
flupreme  oourt  of  LoniBiana,  where  qaeetions  of  this  nature^ 
according  to  Judge  Story,  have  arisen  and  been  diBCUSsed  more 
frequently  and  learnedly  than  in  any  coiomon-law  country. 

The  learned  commentator  upon  the  conflict  of  laws,  after 
reviewing  the  writings  and  <^inioDS  of  foreign  jurists  upon  the 
subject)  commends  the  doctrines  maintained  by  the  court  in 
Louisiana  as  those  which  will  most  probably  form  the  basis  of 
American  jurisprudence  upon  this  subject  '^  They  have,"  he 
adds,  "  much  to  commend  them  in  their  intrinsic  convenience 
and  equity;  and  they  seem  best  to  harmonise  with  the  known 
principles  ot  the  common  law  in  other  cases:"  Stoic's  Confl. 
L.,  sec.  183.  The  decisions  of  that  learned  court  upon  this 
subject  are  especially  entitled  to  weight  with  us,  for  the  further 
reason  that  their  former  law  and  their  l^islation  upon  this 
subject  have  been  the  same  as  our  own:  Hart.  Dig.,  art  2419; 
Civil  Code  Revised,  2370;  Savi  v.  Hi$  OreditarSj  supra. 

The  principles  we  have  extracted  from  the  text  of  Judge 
Story,  and  the  cases  from  which  he  has' deduced  them,  are 
decisive  of  the  question  we  are  considering,  adversely  to  the 
doctrine  contended  for  on  behalf  of  the  appellants,  at  least  aa 
to  the  real  pn^rty  here  in  question.  The  reasoning  of  the 
court  in  the  case  of  Saul  v.  Hia  CredUorSf  supra^  would  go  far 
to  maintain  that  where  there  has  been  a  change  of  domicile 
after  the  making  of  an  express  nuptial  contract  the  law  of  the 
after-acquired  domicile  will  govern  as  to  all  after-acquired 
property,  unless  where  the  contract  was  made  with  reference 
to  that  law  or  in  view  of  a  change  of  domicile,  or  such  an 
event  was  in  the  contemplation  of  the  parties,  or  the  intention 
was  in  some  way  manifest,  that  the  contract  should  gpvem  as 
to  the  rights  of  property  of  the  parties,  wherever  they  might 
reside. 

The  court  adopb.the  generally  received  opinion  among  jurists 
that  the  lawibfiitiieimatiimonial  domicile  governs  the  rights 
of  married  fMrsQiiB  .where  there  is  no  express  nuptial  contract, 
because  they  are  prfeanmcd  to  have  had  in  view  and  to  have 
contracted  mardage  -with  reference  to  that  law.  But  they  do 
not  consider  thisrtaoit  ccHitraot  a  satisfactory  ground  for  bold* 
ing,  with  some  foreign  jurists,  that  it  loUotrs  th^m  wherever 
they  go,  especially  where  it  is  applied  to  property  acquired 
after  a  change  of  domicile  of  the  parties.  The  presumptioii  as 
to  their  agreement  cannot  be  extended  SQ  as.togivp'.a  gresiter 
effect  to  those  laws  than  they  really  had.    The  extent  of  the 
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tacit  agreement  depends  on  the  extent  of  the  law^  and  as  thai 
was  limited  by  the  jurisdiction  of  the  power  by  which  it  was 
enacted,  the  tadt  agreement  of  the  parties  must  have  a  like 
limitation*  ''In  a  word,  the  parties  are  presumed  to  have 
agreed  that  the  law  should  bind  them  as  far  as  that  law  px« 
tended,  but  no  further."  The  tacit  contract  is  to  be  construed 
precisely  as  if  the  laws  of  the  place  were  inserted  in  it.  If  the 
law  of  community  existed  in  the  state  where  the  mairiage  took 
place,  this  law  regulates  the  property  which  the  parties  acquire 
in  that  state,  but  does  not  regulate  that  which  ihej  acquire  in 
another  country  to  which  they  remove.  The  insertion  of  this 
law  in  a  nuptial  contract  would  be  nothing  more  than  a  decla- 
ration that,  while  residing  within  that  state,  there  should  be  a 
community  of  acquests  and  gains.  Such  an  agreement  could 
not  have  the  same  force  as  one  which  expressly  declared  there 
should  be  a  community  of  acquests  and  gains  between  the 
parties  wherever  they  went:  Saul  v.  His  Creditors^  5  Mart., 
N.  S.,  603-€05  [16  Am.  Dec.  212].  Such  is  the  course  of  rea- 
soning by  which  the  court  arrive  at  the  conclusion  that  the 
law  of  the  matrimonial  domicile  does  not  follow  the  parties 
and  regulate  their  rights  of  property  acquired  after  a  change 
of  domicile. 

This  was  not  the  case  of  an  express  contract.  But  the  rea- 
soning would  seem  to  lead  to  the  conclusion  that  where  there 
is  one,  and  it  does  not  expressly  provide,  or  the  intention  be 
not  manifest,  that  it  is  to  apply  to  and  govern  all  after-acquired 
property,  wherever  the  parties  may  reside,  it  will  uot  be  ad- 
mitted to  have  that  effect  upon  such  property  as  they  acquire 
in  the  country  to  which  they  subsequently  remove.  However 
that  might  be  as  to  after-acquired  personal  property,  there  can 
be,  it  would  seem,  no  doubt  that  such  is  the  rule  as  to  real 
property  situated  in  the  country  to  which  the  removal  takes 
place.  The  cases  in  Louisiana  in  which  this  subject  has  been 
discussed  arose  and  were  determined  upon  a  full  examination 
^the  whole  doctrine,  upon  principle  and  authority,  upon  the 
law  as  it  stood  before  the  adoption  of  the  revised  code,  which 
^contains  substantially  the  same  provision  as  our  statute  of  the 
twentieth  of  January,  1840:  Hart.  Dig.,  art  2419;  Savl  v.  His 
Creditors,  5  Mart.,  N.  8.,  678,  674  [16  Am.  Deo.  212].  The 
•code  is  deemed  indisputably  to  furnish  the  rule  for  all  future 
oases  in  that  state:  Id.  Hence,  if  the  present  case  were  before 
ihat  learned  court,  it  would  doubtless  be  held  that  the  law  of 
community  existed  between  the  parties  to  this  contract  in  re> 
«pect  to  the  property  here  in  question. 
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It  is  to  be  obflerved  that  in  this  contract  there  is  no  stipnia- 
tion  that  its  provisions  shall  govern  as  to  propeity  thereafter 
acquired,  in  whatever  country  the  parties  may  reside.  There  i» 
no  reference  to  property  to  be  acquired  in  any  other  country, 
nor  to  the  laws  of  any  other  country  than  that  in  which  the^ 
marriage  was  contracted.  But  there  is  an  express  reference  tc 
the  law  of  that  country,  and  a  declaration  of  intention  to  be 
governed  by  its  provisions,  with  certain  modifications  therein 
expressed.  The  inference  would  seem  to  be  that  the  parties 
did  not  contemplate  a  change  of  domicOe,  and  did  not  cc«itract 
with  reference  to  their  after  acquisitions  in  case  of  removal  to 
another  country.  ■  They,  it  would  seem,  did  not  intend  to  pro- 
vide a  rule  of  property  for  their  government  after  such  removal. 
They  do  not  appear  to  have  had  in  contemplation  that  state  ot 
the  case,  or  to  have  intended  to  provide  for  it.  Their  contract 
does  not  speak  to  that  point;  but  it  does  expressly  adopt,  with 
certain  modifications,  the  law  of  the  country  of  their  residence; 
and  the  case  does  not  seem  materially  to  difibr  from  the  case 
supposed,  of  an  incorporation  into  a  nuptial  contract  of  the  law 
of  the  place  where  it  was  made.  So  considered,  it  would  gov- 
ern their  after-acquired  property  there,  but  would  have  no  in- 
fluence, it  is  supposed,  beyond  the  jurisdictional  limits  of  the 
laws  of  that  country. 

The  case  of  Le  Breton  v.  Miles,  8  Paige,  261,  cited  by  coonse) 
for  the  appellants,  is  not  opposed  to  this  view  of  the  law. 
There,  the  contract  was  made  between  natives  of  France,  resid- 
ing at  the  time  in  New  York,  but  with  express  reference  to  the 
law  of  France,  and  to  an  intended  residence  there.  The  law» 
of  France  in  force  at  the  time  of  the  consummation  of  the 
marriage,  therefore,  very  properly  applied  to  and  governed 
their  rights  of  property  under  the  contract 

The  case  of  Deeowhe  v.  Savetier,  8  Johns.  Ch.  190  [8  Am. 
Dec  478],  also  cited  by  counsel  for  the  appellants,  does  not  in 
the  least  militate  against  the  view  taken  by  the  court  in  Louisi- 
ana. That  was  upon  an  express  nuptial  contract,  which 
contained  the  following  provision:  "  That  there  shall  be  a  com- 
munity of  property  between  them  [the  parties  to  the  contract],, 
according  to  the  custom  of  Paris,  which  is  to  govern  the  dispo- 
sition of  the  property,  though  the  parties  should  hereafter 
setUe  in  countries  where  the  laws  and  usages  are  different  or 
contrary."  And  the  wife,  in  that  case,  did  not  accompany  her 
husband,  who  abandoned  her  and  came  to  reside  in  New  York^ 
where  he  acquired  a  personal  estate,  which  was  disposed  of  by 
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ihe  court  according  to  the  law  and  express  terms  of  the  con- 
tract  Here,  as  we  have  seen,  the  contract  contains  no  similar 
stipulation  or  provision,  and  the  property  in  question  is  not 
personalty,  but  realty,  in  respect  to  which  the  law  m  rilm  is 
held  to  govern* 

It  would  be  extremely  difficult,  we  apprehend,  upon  the 
ground  of  this  contract,  to  deny  to  Mrs.  Castro  her  community 
rights  and  interest  in  the  property  acquired  by  her  husband 
fiinoe  their  removal  to  this  state.  Her  claims,  it  is  believed, 
<x>uld  not  be  successfoUy  resisted  upon  any  recognized  principle 
in  the  law  of  this  country,  which  may  be  invoked  to  determine 
the  marital  rights  of  persons  who  have  subjected  themselves 
«nd  their  rights  in  the  acquisition  of  property  to  the  influence 
of  our  laws.  But  whatever  may  be  the  rights  of  the  parties  to 
the  contract,  as  betweeu  themselves  and  their  representatives 
in  the  succession  to  their  property,  we  think  it  clear  that  the 
<xmtraet  in  question  cannot  have  the  effect  to  govern  their  rights 
in  their  real  property,  acquired  and  situate  here,  to  the  preju- 
dice of  the  rights  of  other  dtizens  who  have  contracted  on  the 
faith  of  the  property,  and  without  notice  of  a  contract  giving 
it  a  different  status  £rom  that  of  other  parties,  or  establishing  a 
rule  for  its  government  variant  from  the  law  of  the  land.  U 
the  contract  be  the  law  for  the  parties  to  it  in  this  state,  it  is 
not  the  law  for  other  citiiens  of  the  state;  and  until  notice, 
cannot  be  invoked  to  the  prejudice  of  their  rights:  Hart.  Dig., 
art  2414;  HaU  v.  JJarrw,  11  Tex.  800;  Young  v.  TempUtan,  4 
La.  Ann.  254  [50  Am.  Dec.  568].  We  conclude,  therefore,  that 
the  legal  presumption  applies  with  its  full  force,  that  the  prop- 
erty was  community  property  acquired  with  the  funds  of  the 
community;  and  that  the  conveyance  to  Mrs.  Castro,  or  to  her 
vuBBj  carried  with  it  this  legal  presumption,  which  it  devolved 
CQ  her  to  repel  by  clear  and  satisfeustory  proof,  that  it  was 
purchased  with  her  own  individual  money  or  means. 

But  it  is  not  perceived  that  the  case  would  be  materially 
^UfTerent,  whether  the  law  of  the  state  or  the  contract  be  deemed 
io  govern  the  rights  of  property  of  the  parties.  If  the  latter,  it 
is  omceded  that  the  doctrine  of  tacit  mortgage  cannot  be  in- 
'voked  to  aid  the  claims  of  the  appellants:  HaU  v.  JJarm,  11 
Tex.  300.  And  if  the  parties  are  to  be  deemed  to  be  separate 
in  their  property,  "  as  if  they  w^re  simply  two  friends  inhabit- 
ing the  same  house,''  still  the  conveyance  by  one  to  the  other 
would  be  liable  to  be  impeached  for  fraud.  And  if  the  contract 
per  $e  afforded  evidence  of  a  valuable  consideration  passing 
from  Mrs.  Castro  for  the  conveyance  of  the  property^  as  the 
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oourt  instmcted  the  jury  that  it  would,  and  the  conveyances 
were  binding  as  between  the  parties  to  them,  still,  if  made  iu 
fraud  of  the  rights  of  creditors  of  the  party  mining  them,  they 
might  be  avoided  as  to  them.  It  is  not  enough  that  a  convey- 
ance  be  upon  good  consideration;  it  must  be  6ena  fide  also,  and 
not  made  to  hinder,  delay,  or  defraud  creditors.  Whether  tho 
conveyances  were  so  made  and  intended  was  the  material  issue 
submitted  for  the  decision  of  the  jury.  It  was  &irly  left  to 
their  decision  by  the  charge  of  the  court  And  in  view  of  aU 
the  droumstances  surrounding  the  transaoti0ns,  the  embar- 
rassed circumstances  of  Mr.  Castro,  commencing,  it  seems,  as 
early  as  1847;  his  heavy  indebtedness  to  the  appellee;  his 
property  consisting  principally  in  lands,  which,  from  the  evi- 
dence, it  would  be  reasonable  to  conclude,  were  not  easily 
available  to  pay  a  debt  of  twenty  thousand  dollars,  which,  it 
seems,  the  appellee  was  seeking  to  enforce  or  secure  before  the 
date  of  the  first  conveyance,  and  about  which  litigation  had 
already  commenced — ^in  view  of  all  the  facts  disclosed  by  the 
evidence,  and  the  nature  and  surrounding  ciroumstances  of  ths 
transactions,  we  cannot  say  tha  evidence  was  not  sufficient  to 
warrant  the  verdict. 

In  reference  to  the  objection  that  there  is  no  evidence  of  a 
knowledge  of  the  imputed  intent,  on  the  part  of  the  benefici- 
aries,  it  will  suffice  to  say  that,  from  the  relations  of  the  parties^ 
it  is  scarcely  to  be  supposed  that  the  circumstances  and  inten- 
tions of  the  grantor  were  not  known  to  the  beneficiary.  Ths 
court  did  not  err  in  refusing  to  give  the  instructions  asked, 
respecting  the  consideration  of  the  conveyances,  in  the  terms 
in  which  they  were  propounded.  The  instruction  given  was 
sufficient  upon  that  subject  Nor  was  there  error  in  refusing 
the  eighth  and  final  instruction  asked.  The  contract  had 
been  admitted  in  evidence,  and  was  before  the  jury  for  their 
consideration;  and  the  court  might  very  properly  decline  to 
call  their  especial  attention  to  a  particular  pEurt  of  the  evidence, 
by  instructions  as  to  the  weight  to  which  it  was  entitled,  or  the 
purposes  for  which  it  might  be  considered  by  them.  It  was 
in  evidence  before  them  for  their  consideration,  in  connection 
with  the  other  evidence  in  the  oase,  and  that  was  sufficient 

We  are  of  opinion  that  there  is  no  enor  in  the  judgment, 
and  it  is  affirmed. 

Judgment  affirmed.  

Rights  of  Husband  and  Wits  to  Motablb  PnoraBrr  amm  Goykbnkv 
BT  Law  of  Matbdconial  DomciLE,  no  matter  where  each  property  hep- 
fieiis  to  bo^  or  how  or  where  it  ie  aoqnired:  MeLmm  ▼.  ITardh^  69  Am.  Xito. 
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740.  Where  there  hes  been  a  change  of  domicile,  law  of  aotnal  and  not  mai- 
rimcnial  domicile  will  govern  aa  to  all  fatnre  aoqnisitioni  of  movable  property: 
Siate  V.  Barmw,  65  Id.  109;  E<xbnUm  t.  HainUm^  61  Id.  530,  and  notee  to 

thewcaaes. 

Bhsbtb  of  Hubbahd  and  Wm  m  Imjcovablb  Pbopsrtt  belonging  to 
either  are  governed  by  the  law  of  the  place  where  it  ia  sitaated:  Newcomer  ▼. 
Ortm^  66  Am.  Deo.  717;  Kneelemd  t.  Ensley,  33  Id.  168,  and  notes. 

OB2nutAXXT,  What  Law  Govesks  Pbofkbtt  Riukts  or  Makbud  PxBsoNa: 
iM>u  T.  OamfUit,  54  Am.  Dee.  196;  AOm  t.  Allen,  89  Id.  563;  PadnoootTt 
SuceeanoH,  4Z  Id.  230;  JiotOh  ▼.  B<mth,  41  Id.  828;  liepas  t.  ifoyo^  40  Id.  88; 
Toute  ▼.  NofcofiMf  61  Id.  175,  and  notes. 

PEiscMpnoy  THAT  PsoFXETT  PuBCKABKD  mTRiif o  Mabbzaox  IB  GoMmnriTr 
Pfofirtt  is  very  cogent^  and  can  only  be  repelled  by  dear  and  eondnaive 
proof:  L9m  t.  i2o6erteoii,  56  Am.  Dee.  41;  Hwdon  ▼.  Cwri^  58  Id.  110»  and 
notes. 

TBANSm  18  FrAVDUXJQIT  AOADnfT  CBXDITDB8,  THOUGH  MaJDB   fOR  VaI/- 

UABLi  Ck>irazDiEATiov,  if  not  made  in  good  faith,  hot  with  the  intent  to 
hinder,  dday,  end  defrand  crediton:  MRU  t.  Boweih,  70  Am.  Deo.  331,  and 
note;  Wood  t.  Chamben,  Id.  382. 

Callivo  Mznds  of  Jubt  to  Pabtioulab  Pabts  of  BviDiKcni  is  objection- 
able,  as  giving  saoh  parts  nndne  prominence:  Wood  v.  Chamben,  70  Am.  Dea 
88S;  and  note. 

Tbm  fbzngipal  gasi  18  orriD  to  the  point  that  where  a  deed  is  made  with* 
oat  consideration,  and  with  intent  to  defraud  creditors,  the  land  attempted  to 
be  conveyed  remaina  subject  to  the  grantor's  antecedent  debts,  in  l\UUe  v. 
SViraer.  28  Tex.  750-772;  Weiaiger  v.  Chuftolm,  Id.  780-790;  Cox  t.  miler,  54 
U.  98.  The  principal  case  ia  cited  in  LynnY.  U  Oiene,  48  Id.  138,  where  it 
was  held  that  a  Judgment  creditor  may  cither  institute  suit  to  have  a  ocn- 
veyanoe  of  land  by  the  debtor  declared  fraudulent,  and  the  land  subjected  to 
his  execution,  or  he  may  cause  an  execution  to  be  levied  on  the  land  fraud- 
ulently conveyed  by  the  debtor,  end  after  purchasing  at  execution  sale,  he 
may  then  bring  his  suit  to  have  the  fraudulent  oonveyanoe  set  aside,  and  r«- 
the  land. 
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rao  viBMoirr,  SL] 

OOPOLmnn  Bmor  of  Judomekt  as  Bvidshob  mti  vpon  tliA  aatliority  of 
the  ooait;  upon  its  acting  within  its  jorisdiotion;  upon  its  pieseiwing 
its  dscisions  in  proper  reoords;  and  upon  the  poIiiT^  and  neoeisity  of 
determining  1^  law  the  end  of  oontrorersy. 

JvMiiiDrr  ov  JugnoB  of  Pxaigb  a  Judioial  PsoaBn>nio»  within  seetion  1 
of  artuda  4  of  the  United  States  oonstitation;  and  being  made  in  one 
■tate^  Is  as  ooDclosire  between  parties  and  priTies  thereto^  fhoogh  living 
In  another  atate^  as  a  Judgment  of  the  highest  ooort  of  leeoid; 

Vim  WmoH  Bbeabush  Pbivitt.— Where  one  transfers  a  note  to  another, 
.wairaating  it  to  be  valid,  and  upon  snit  1^  the  assignee  against  the 
maker  attends  the  trial,  secures  a  oontinqanoe  to  bring  witnesses  to  sna- 
tain  the  soit^  his  relation  to  the  snbjeet-matter  of  the  soit^  and  his  oon- 
dnct^  so  make  him  a  privy  to  the  salt  as  to  be  oondnded  by  the 
Jndgmentb 

fioi?  Baavm  bt  pAscm  Voluhtabilt  AFPCABiaa  akd  Jotxaa  Imam  n 
Valid  in  New  York,  and  a  judgment  rendered  In  a  nit  so  b^gna  la  as 
binding  as  if  oommenoed  in  the  ordinary  way. 

Fiirr  MAT  Waivb  Bxobs  of  Claim  ovxe  (hn  Huvubsd  DoLLABfl^  and 
bring  suit  In  Jnstioe's  ooort^  and  snoh  waiver  will  not  afleot  the  oondn- 
•iveness  of  the  Judgment  upon  perties  and  privies. 

OlOMKW  VO  iRBDff  ON  CtoHOLUaiVlBIMS  OF  JUDOUST  AS  BviDKHOS  Until 

near  the  doee  of  the  trial,  and  the  introduction  of  otiier  evidence^  be- 
ddes  the  Judgment^  to  the  same  pointy  does  not  preohide  the  right  to  aa 
hutmotian  to  the  Jury  that  the  Judgment  is  condusivu. 

Assumpsit.  Onis  Pier  resided  in  Connectieiit,  and  sold  to 
L.  M.  Carpenter  the  note  of  John  Mace,  with  warranty.  Both 
Mace  and  Carpenter  lived  in  New  York.  The  note  was  not 
paid,  and  Carpenter  brought  suit  before  a  jnstioe  of  the  peaoe 
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in  New  York.  Mace  set  up  the  invalidity  of  the  note,  alleging 
want  of  consideration.  Carpenter  and  Mace  joined  issue  on 
the  note.  Carpenter  then  notified  Pier  to  attend  and  sustain 
the  proceedings  on  the  note  if  he  could.  Pier  attended  on  the 
^ay  set  for  the  trial,  and  procured  a  continuance  to  enable  him 
to  secure  witnesses.  He  afterwards  refused  to  have  anything 
to  do  with  the  suit.  Judgmeiit  was  given  on  the  merits  against 
Carpenter,  who  then  brought  suit  against  Pier  on  his  warranty. 
The  other  fSsurts  necessary  to  an  understanding  of  the  case  are 
found  in  the  opinion. 

A.  Peek  and  /.  Maeet^  fiir  the  plaintifll 
Charle$  BuBseU^  for  the  defendant. 

By  Court,  Aldis,  J.  1.  The  first  question  in  this  case  is, 
whether  the  judgment  of  a  justice  of  the  peace  in  the  state  ojf 
New  York,  acting  within  his  jurisdiction,  is  to  be  received  in 
this  state  as  conclusive  upon  parties  and  privies  thereto,  as  to 
aU  the  tajda  adjudicated.  The  judgment  was  duly  authenti- 
cated according  to  the  act  of  congress.  The  evidence  in  the 
county  court  showed  that  the  judgment  in  New  York  would  be 
conclusive. 

The  fourth  article,  section  1,  of  the  United  States  constitu- 
tion, provides  that  "  full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings  of 
«very  other  state."  Is  a  justice's  judgment  a  judicial  proceed- 
ing within  the  meaning  of  the  article? 

It  was  held  in  Massachusetts,  in  Warren  v.  Flaggy  2  Pick. 
448,  that  the  term  '' judicial  proceedings"  was  intended  to 
4fcpply  only  to  the  proceedings  of  courts  of  general  jurisdiction, 
4ind  not  to  those  of  magistrates,  or  of  other  courts  of  inferior 
and  limited  jurisdiction. 

It  was  so  held  in  New  Hampshire,  in  Bdbinwn  v.  /Vescott,  4 
N.  H.  450;  and  Mahwrin  v.  Biehfordj  6  Id.  567. 

In  Connecticut,  Bissell  v.  Edwardsj  5  Day,  868  [5  Am*  Dec. 
166],  the  judgment  of  a  justice,  rendered  in  states  where  jus- 
tices hold  courts  of  record,  was  held  to  be  within  the  constitu- 
tion, and  the  act  of  congress,  passed  in  1790,  prescribing  the 
mode  in  which  such  records  should  be  authenticated. 

In  some  of  the  other  states — New  York,  Thomas  v.  BobinBonf 
Z  Wend.  267,  Sheldon  v.  Hophim,  7  Id.  435;  Ohio,  Silver  Lake 
Bank  v.  Harding^  5  Ohio,  545 — ^it  has  been  held  that  the  act  of 
congress  prescribing  the  mode  of  authenticating  judicial  pro- 
<seedingB  does  not  apply  to  justices'  judgments;  but  that  whan 
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proved  in  the  oommon-law  modoi  they  are  entitled  to  "  full 
faith  and  credit." 

In  this  state,  the  early  decision  of  the  supreme  court  in 
IngersoU  y.  Van  QUder^  1  D.  Chip.  69,  adopted  the  doctrine 
that  such  judgments  were  only  ^^ prima  fcLcie  evidence  of  a  dehf 
That  decision  was  made  in  January,  1797.  In  1890,  in  Stark- 
weather  v.  LotrniiSf  2  Vt.  678,  the  decision  in  Chipman's  reports- 
was  directly  overruled.  The  court  say:  ''That  decision  was 
made  before  the  subject  had  undergone  so  much  investigation 
in  the  several  states  as  has  occurred  since  that  time.  Bui 
when  the  subject  came  to  be  examined  upon  principle,  and  in 
connection  with  the  statutes  that  give  large  jurisdiction  to 
justices,  this  court  felt  constrained  to  decide  that  though  a 
justice  has  no  clerk,  yet  where  the  law  requires  him  to  keep 
records,  he  must  be  considered  as  his  own  clerk;  and  if  he  ha» 
no  seal,  he  may  use  a  common  seal,  or  may  certify  that  he  has- 
no  seal  of  office  as  an  excuse  for  omitting  to  attach  one  to  his 
copies  of  record."  This  decision  was  referred  to  and  confirmed 
in  Blodget  v.  Jordan^  6  Vt.  580,  and  may  be  regarded  as  the 
settled  law  of  this  state. 

The  conclusive  effect  of  a  judgment  as  evidence  rests  upon 
Ihe  authority  of  the  court,  upon  its  acting  within  its  jurisdic- 
tion, upon  its  preserving  its  decisions  in  proper  records,  and 
upon  the  policy  and  necessity  of  determining  by  law  the  «^nd 
of  controversy.  These  reasons  apply  to  the  judgments  of 
justices  of  the  peace  as  well  as  to  any  others.  The  argument 
that  as  justices  have  no  clerks  nor  seals,  and  cannot  autl^* 
ticate  records  in  the  mode  preik^ribed  by  thelact  of  congresS} 
therefore  their  judgments  are  not  entitled  to  full  faith  and 
credit,  seems  to  rest  upon  the  manner  in  which  the  court  was 
organized,  and  its  inability  to  comply  with  a  particular  form 
of  authenticating  its  records^  rather  than  upon  the  broaddr 
and  more  solid  ground  of  the  authority  and  jurisdiction  of  the 
court,  and  the  interest  of  the  community  that  there  should  be 
an  end  to  litigation. 

The  decision  in  2  Vermont  does  not  extend  beyond  the  judg» 
ments  of  justices,  ''where  the  law  requires  them  to  keep- 
records."  In  New  York  the  justices  are  required  by  law  ta 
keep  records.  In  Hard  v.  Shipman^  6  Barb.  621,  Paige,  J., 
says  the  judgment  of  a  justice  of  the  peace  is  as  conclusive 
between  the  parties  as  the  judgment  of  the  highest  court  of 
record,  and  it  is  entitled  to  take  its  rank  as  a  record. 

The  record  of  the  justice  was  proved  in  the  court  below,  anil 
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10  referred  to  as  a  part  of  the  case.  It  is  ample  to  Aaw  the 
qnestioiis  that  were  litigated  and  the  decision  of  the  court. 

2.  But  this  defendant.  Pier,  is  not  a  party  to  the  record,  and 
if  bound  by  it,  it  must  be  because  he  was  privy  to  the  pro- 
ceedings. This  leads  us  to  inquire  whether  Pier  stood  in  such 
a  relation  to  the  suit  tried  by  the  justice  as  to  be  bound  by  the 
judgment. 

It  must  be  assumed  for  the  purposes  of  this  hearing,  that 
Pier  warranted  that  the  note  was  valid  and  given  upon  good 
consideration;  that  Carpenter  and  Mace  went  before  the  jus- 
tice by  agreement  and  without  antecedent  process  (as  by  the 
code  of  procedure  in  New  York  they  had  a  right  to  do),  and 
joined  issue  upon  the  note,  Mace  defending  upon  the  ground 
that  the  note  was  without  consideration  and  void;  that  Car- 
penter immediately  notified  Pier  of  the  suit  and  the  defense 
by  Mace,  and  called  upon  him  to  sustain  the  suit;  that  Pier 
was  present  at  the  time  and  place  set  for  trial,  and  at  his  re- 
quest Carpenter  procured  a  continuance  to  enable  him  to  bring 
witnesses  fix>m  Vermont  to  sustain  the  validity  of  the  note; 
that  he  afterwards  refused  to  have  anything  to  do  with  the 
suit;  and  that  upon  a  trial  on  the  merits  Mace  obtained  a 
judgment  of  nonsuit  against  Carpenter. 

If  a  person  sell  real  or  personal  property  with  a  warranty  ol 
title,  and  the  purchaser  finds  upon  suit  brought  that  the  valid- 
ity of  the  title  is  denied,  he  may  notify  his  warrantor  to  main- 
tain the  title  in  the  suit  so  brought;  and  if  the  warrantor, 
upon  reasonable  notice,  and  with  a  fair  opportunity  to  main- 
tain his  rights  in  the  suit,  neglects  or  refuses  to  do  so,  and  a 
recovery  is  had  against  the  title  so  warranted,  such  judgment, 
if  obtained  without  fraud  or  collusion,  will  be  conclusive  evi- 
dence against  the  warrantor  upon  every  fact  established  by  it. 
This  principle  is  of  fEuniliar  application  in  warranties  of  real 
estate:  Brown  v.  Tayloty  13  Vt.  631  [37  Am.  Dec.  618].  It  is 
claimed  to  extend  to  all  cases  where  a  party  has,  by  ezprese 
agreement  or  by  operation  of  law,  a  right  of  recovery  mef 
against  another,  and  notifies  such  other  to  appear  and  defend 
the  suit:  Kip  v.  BrigJuimj  6  Johns.  158;  Waldo  v.  Long^  7  Id* 
173;  Leather  v.  Poultney^  4  Binn.  862;  HamilUm  v.  CwtU^  4 
Mass.  849  [8  Am.  Dec.  222];  Bender  v.  Fromberger^  4  DalL 
486;  Barney  v.  Deu>ey^  13  Johns.  226  [7  Am.  Dec.  372];  Tarie- 
ton  V.  TarleUmj  4  Man.  &  Sel.  20;  Clarke  v.  Carrington^  7 
Cranch,322. 

It  is  sufficient  for  the  decision  of  this  case  that  such  is  the 
rale  of  law,  where  one  transfers  to  another  a  note  and  war* 
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rants  it  to  be  valid  and  given  upon  good  consideration.  The 
cases  of  Warner  v.  McOary^  4  Vt  507,  and  of  Walker  v.  Ferrin^ 
Id.  523,  though  not  directly  deciding  the  question,  as  they 
finally  turned  upon  other  points,  strongly  indicate  that  the 
court  intended  to  recognize  such  an  application  of  the  general 
principle. 

In  the  first  case,  which  was  an  action  against  the  warrantor, 
Judge  Williams  says:  "  It  was  his  duty  to  have  furnished  all 
the  endence  in  his  power  to  enable  the  plaintiffs  to  maintain 
their  suit.  He  was  not  at  liberty  to  neglect  or  omit  to  procure 
this  evidence,  suffer  the  plaintiffs  to  fedl  of  a  recovery,  and  wait 
until  he  was  sued  on  his  warranty  before  he  apprised  the  plain- 
tiffs that  such  testimony  could  be  found."  To  the  same  point 
are  Boorman  and  Johnson  v.  Jenhine^  12  Wend.  566  [27  Am.  Dec. 
158],  and  Barney  v.  Dewey^  13  Johns.  224  [7  Am.  Dec.  372]. 
If  the  suit  had  been  brought  by  Carpenter  against  Mace  in  this 
state,  and  the  warranty  and  notice  had  been  proved  as  stated 
in  the  exceptions,  it  is  clear  that  Pier  would  have  been  a  privy 
to  it,  so  that  the  judgment  would  have  concluded  him  firom 
afterwards  contesting  the  merits  of  the  controversy.  Without 
deciding  that  mere  notice  to  appear  and  defend  the  suit  in  an- 
other state  would  give  the  foreign  court  such  jurisdiction  as 
would  bind  the  warrantor  by  the  judgment,  we  think  that  the 
further  facts  which  appear,  namely,  that  Pier  was  present  at 
the  time  and  place  of  trial,  and  procured  a  continuance  of  the 
case  to  enable  him  to  bring  witnesses  to  sustain  the  action,  so 
make  him  privy  to  the  suit  that  he  was  not  at  liberty  after 
that  to  refuse  to  have  anything  to  do  with  the  suit;  but  that 
he  thereby  became  so  subject  to  the  jurisdiction,  and  so  a  privy 
to  the  suit,  as  to  be  concluded  by  the  judgment.  If  there  had 
been  any  fraud  or  collusion  between  Carpenter  and  Mace  in 
procuring  the  judgment,  or  any  advantage  taken  by  them  in 
such  proceedings  to  deprive  Pier  of  fairly  maintaining  his  rights 
in  the  suit,  then  he  would  not  be  concluded  by  the  judgment 
But  nothing  of  this  kind  is  stated  in  the  bill  of  exceptions. 

8.  It  is  urged  by  the  counsel  for  the  defendant  that  the  agree* 
ment  of  Carpenter  and  Mace  to  go  before  the  justice  and  join 
issue  upon  the  note  was  in  the  nature  of  an  arbitration;  that 
the  jurisdiction  of  the  court  was  thus  derived  from  the  consent 
of  the  parties,  and  that  Carpenter  had  no  power  to  bind  Pier  to 
submit  his  rights  to  the  decision  of  such  a  tribunal.  The  law 
which  regulates  and  authorizes  the  proceedings  in  New  York 
under  the  code  of  procedure,  as  proved  upon  the  trial,  shows 
that  what  the  parties  did  in  this  case  was  merely  the  institu* 
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^on  of  a  Buit,  without  previouB  process,  in  a  court  established 
by  law,  and  was  not  in  the  nature  of  an  arbitration.  It  re- 
sembles the  beginning  of  a  suit  in  this  state  by  the  defendants 
accepting  service  of  the  writ.  The  proceedings  in  the  justice's 
court  were  regulated  by  law,  and  the  rights  of  the  parties  were 
preserved  and  protected  the  same  as  if  the  suit  had  been  begun 
with  the  usual  service  of  process.  As  Pier's  rights  could  not 
have  been  impaired  by  this  mode  of  proceeding,  we  see  no 
ground  for  relieving  him  fr^m  the  legal  effect  of  the  judgment. 

4.  The  waiver  by  Carpenter  of  his  claim  to  recover  the 
amount  of  his  note  above  the  sum  of  one  hundred  dollars,  and 
thus  bringing  the  suit  within  a  justice's  jurisdiction,  has  also 
been  urged  as  being  such  a  departure  from  the  ordinary  course 
of  legal  proceedings  as  should  have  discharged  Pier  from  all 
liability  to  appear  in  that  suit.  The  case  shows  that  by  the 
laws  of  New  York  a  plaintiff  has  the  right  to  waive  a  recovery 
fiur  a  larger  sum  than  one  hundred  dollars,  and  that  when  he 
does  so,  the  justice  has  jurisdiction.  If  Pier's  rights  were  im- 
paired by  such  act  of  Carpenter,  the  judgment  so  recovered 
ought  not  to  conclude  him;  but  we  do  not  perceive  that  he 
could  have  been  thereby  injured.  The  excess  above  the  one 
hundred  dollars  which  Carpenter  waived  he  must  lose.  He 
can  only  recover  of  Pier  the  amount  of  the  judgment  rendered 
by  the  justice.  As  to  the  tribunal  by  which  the  suit  should 
be  tried — ^whether  by  a  justice  or  a  higher  court — ^we  think 
Pier  had  not  the  right  to  determine  it  against  the  consent  of 
Carpenter,  so  long  as  Carpenter  was  willing  to  lose  the  amount 
of  his  claim  above  the  justice's  jurisdiction.  If  a  new  suit  had 
been  brought  in  a  higher  court.  Carpenter  must  have  been  the 
nominal  plaintiff,  and  thereby  liable  in  the  first  instance  for  the 
costs.  He  might  well  refuse  to  enter  upon  such  litigation.  On 
the  other  hand,  Pier  had  it  in  his  power,  by  paying  Carpenter 
the  amount  of  the  note,  to  control  the  note,  and  have  it  sued 
when  and  where  he  pleased. 

The  supreme  court  of  this  state  has  decided,  in  Danforth  v. 
StreeUr,  28  Vt.  490,  and  in  Herren  v.  Campbell,  19  Id.  23,  that 
a  plaintiff  may  abandon  a  portion  of  his  demand,  may  indorse 
a  note  to  an  amount  below  one  hundred  dollars,  for  the  mere 
purpose  of  bringing  his  suit  before  a  justice;  and  that  the  de- 
fendant is  not  entitled  to  have  the  action  dismissed  in  order 
that  a  new  one  may  be  brought  in  the  county  court.  The  de- 
fendant  in  such  a  case,  might  insist  upon  a  trial  in  a  higher 
court  for  the  same  reasons  that  are  here  urged  on  behalf  of 

lis  defendant. 
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The  omisBion  of  the  plaintiff  to  insist,  till  near  the  close  of 
the  trial,  that  the  judgment  was  conclusive,  and  his  introduc- 
tion of  testimony  to  show  the  note  void,  did  not  preclude  him 
from  making  the  request  which  he  did  in  regard  to  the  charge 
to  the  jury.  The  court  was  bound,  whether  requested  or  not, 
to  charge  the  jury  correctly  as  to  the  legal  effect  of  the  evidence. 

We  think  the  charge  of  the  court  erroneous  in  instructing 
the  jury  that  the  judgment  of  the  justice  in  New  York  was, 
under  the  evidence  as  offered  and  claimed  by  the  plaintiff, 
merely  prima  facie  evidence  against  the  defendant  that  the 
note  was  not  given  for  a  good  consideration. 

Judgment  of  the  county  court  reversed. 

FoBMXB  JuDGMXNT  D  OoifOLnsiyB  EvmuTOi  whan  plekdedi  but  wImb 
merely  given  in  eyidenoe^  it  is  only  prima  /ach  eyidenoe:  Waim  v,  IfeNu&if, 
43  Am.  Dec.  68;  note  to  Heynolda  v.  Skuuburif,  56  Id.  461  That  jndgment 
18  conclnsiTe  between  the  parties  thereto^  see  Monteaquku  v.  HeU,  23  Id.  471; 
Taylor  ▼.  Barrtm,  64  Id.  281;  HarUm  ▼.  Crite^/ield,  66  Id.  701;  Affnew  ▼.  Me- 
Etrcy,  48  Id.  772:  see  extended  note  to  Z>o^  ▼.  Brown,  63  Id.  866^  as  to  when 
former  judgment  is  canclnsiTe. 

CoNCLUsivBNUSs  OF  FoRBioN  JuDOiosrrs.— Judgments  have  no  greater 
effect  outside  of  lae  state  than  where  they  were  rendered;  but  the  judgments 
of  sister  states  are  entitled,  under  the  c<mstitution  of  the  United  States,  and 
when  properly  proved  and  authenticated,  to  full  faith  and  credit  in  the  sev- 
eral states.  The  jurisdiction  will  be  presumed  in  favor  of  a  oourt  of  general 
jurisdiction,  but  it  must  be  shown  in  the  case  of  a  judgment  of  a  court  of 
limited  jurisdiction;  and  in  the  latter  case  eveiything  wiU  be  intended  in 
favor  of  the  judgment,  if  the  jurisdiction  ia  shown.  But  the  judgment  of  a 
court  may  be  impeached  anywhere  for  fraud  or  want  of  jurisdiction.  These 
rules  will  be  found  sustained  in  the  following  oases,  in  which  various  limita- 
tions, qualifications,  etc.,  are  shown:  Fletcher  v.  Ferrel,  86  Am.  Dec.  143; 
FToocf  V.  Watkkuon,  44  Id.  662;  DacU  v.  SnM,  48  Id.  279;  WhUe  v.  Trotter, 
63 Id.  112;  MeJUUmy.  Love,  64  Id.  449;  Cfunnr,  HoweO,  62  Id.  786;  Taylor 
V.  Barrm,  64  Id.  281;  Cook  v.  Th/yrnhm,  66  Id.  63;  Seid  v.  B^ifd,  Id.  61; 
Horkm  v.  CrUd^fidi,  Id.  701,  and  coUecfeed  cases  in  notes  thereto.  In  BarU 
kU  V.  Knif^,  2  Id.  42;  wiU  be  found  an  extended  note  on  the  effects  of  judg- 
ments of  other  states. 

Ck)]fOLTJHivsNiB8  OF  JuDOMSHTB  OF  Jusnon  OF  THB  PlAOi:  See  bodj  of  col- 
lected cases  in  the  note  to  BilUnga  v.  BweeeU,  62  Am.  Dec  331. 

Jvstiob's  JuDGMSivT  IB  AS  GoNOLUBivx  AT  That  OF  Aht  Otbxb  Ooobt  In  a 
case  wherein  he  had  jurisdiction.  It  is  equivalent  to  a  debt  of  record: 
MUcheUv.  JTotf^,  47  Am.  Dec  260,  and  notes  thereto  26a 

pBTvns  ABi  Those  Who  abs  Pabtakxbs,  or  have  an  interest  in  any  action 
or  thing,  or  any  relation  to  another:  Marry,  Hatma,  23  Am.  Dec  449.  Priv- 
ity is  also  defined  in  the  note  to  Howard  v.  Kennedy'e  Ex're,  39  Id.  311. 

Plaintiff  mat  Watvx  Part  or  Demand^  to  bring  it  within  the  jurisdiction 
of  an  inferior  court:  See  note  to  Orayaon  v.  WHUama,  12  Am.  Dec.  670;  but 
In  Ben^e  Bx*r  v.  Oraces,  16  Id.  632,  it  is  held  that  he  cannot  give  defendant 
a  credit  for  that  purpose  without  the  latter*s  consent.  But  plaintiff  cannoi 
remit  a  portion  of  the  verdict  rendered,  on  appeal  from  a  justice's  court,  in 
•nler  to  coafer  juriiwliction  thereupon:  P^plf  v.  Sh'inir^,  64  Id-  432. 
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Tam  FT nrdPAL  case  was  orrmD  in  MarUm  ▼.  WelUf  43  Yi.  431,  to  the  point 
that  it  fs  settled  law  in  Vermmt  that  a  certified  copy  of  the  record  of  a  Jui> 
tioe  of  the  peace  in  a  sirter  state  is  the  appropriate  evidanoe  ^  a  JodgBMBl 
by  him. 


St.  Albans  Bank  v.  Dillon. 

(80  Ybbmout,  12S.] 

PAamBWBT  Nora  Madi  bt  pRisoinai  in  Fatob  of  Sbbbut,  Wbo  d  auo 
Jaiexb,  for  payment  of  fine  and  costs,  is  not  void  as  against  public  policy. 

Fbdonxb's  Nots  Taken  bt  Jailkb  in  Patmint  of  Finb  Aim  Ccers  n,  in 
effect^  so  mnch  money  in  his  hands,  and  he  becomes  at  once  debtor  for 
the  fine  and  costs. 

WwoM  SHBBiFF'a  Taximo  OF  Pbibonxb's  Nan  Yiolatis  No  Statdtb,  is  not 
taken  to  stifle  prosecution,  and  in  no  way  compromises  the  ends  of  public 
justice, 'the  note  must  be  held  valid  even  in  the  hands  of  the  sherifl^  and 
much  more  so  in  the  hands  of  a  bonajide  indorsee. 

Busar  is  Bound,  though  Pbinoipal  d  not,  where  the  nuctter  of  defnise  in 
the  hands  of  the  principal  is  altogether  of  a  personal  characters  such  as 
infancy  or  coTcrtore.  Li  such  a  case  the  surety  stands,  in  a  certain 
sense,  a  principal  promisor. 

€k>OD  Fbbsonai.  Definsb  bt  Onb  Joint  Dxfxndant  will  not  preTont  a  Judg- 
ment against  the  remaining  defendants. 

Assumpsit  on  a  promissory  note.  Catharine  Dillon,  a  feme 
covert  J  and  one  of  the  defendants,  was  convicted  for  a  violation 
of  law,  and  punished  by  fine  and  imprisonment  To  pay  the 
inOj  she  gave  her  note  to  the  jailer,  with  the  name  of  Edward 
McGk>wan  as  surety.  The  jailer  indorsed  the  note  to  plaintifiT. 
McGk>wan  set  up  his  co-defendant's  coverture  as  a  defense. 
Judgment  was  rendered  in  favor  of  Catharine  Dillon  for  costs, 
and  in  favor  of  plaintiflfs  and  against  defendant  McGowan  for 
the  amount  of  the  note  and  costs. 

Aldie  and  Burij  for  the  defendants. 

B.  O.and  L,  M.  Edson^wndH.  R.  Bearddey^  forfheplaintifiB. 

By  Court)  Bennett,  J.  We  apprehend  the  defense  set  up  to 
this  note  cannot  be  sustained. 

It  is  claimed  that  the  note  in  question  is  void,  it  being  taken, 
as  it  is  said,  upon  a  contract  made  in  contravention  of  sound 
policy.  Burr,  the  sheriff  of  the  county,  and  jailer,  took  the 
note  payable  to  himself  or  order,  in  discharge  of  the  fine  and 
costs,  for  the  non-payment  of  which  Mrs.  Dillon  had  been  com- 
mitted to  jail,  and  she  was  thereupon  discharged  firom  her  con- 
finement. Whenever  she  paid  the  fine  and  costs,  she  was 
entitled  to  her  liberty,  and  when  the  jailer  took  it  upon  him- 
self to  take  the  note,  it  was  in  effect  so  much  money  in  his 
hands,  and  he  at  once  became  debtor  for  the  fine  and  costs,  as 
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much  so  as  if  she  had  paid  him  the  amount  in  cash.  The  note 
became  his  own.  The  sheriff  did  not  make  use  of  legal  piocesa 
to  oppress  Mrs.  Dillon;  but  what  was  done  was  matter  of 
favor  and  indulgence  towards  her,  and  she  should  be  the  last 
to  complain.  The  statute  under  which  the  penalty  was  in* 
cuned  by  Mrs.  Dillon  provides  that  the  court  may  take  security 
for  the  payment  of  the  fine  and  costs  before  he  issues  a  warranti 
and  it  would  seem  to  be  a  great  stretch  of  authority  to  hold 
that  the  taking  of  this  note  was  against  sound  policy,  if  the 
sheriff,  of  his  own  accord,  elected  to  treat  it  as  so  much  cash 
in  his  hands.  When  a  case  arises  in  which  legal  process  has 
been  made  use  of  for  oppressive  purposes,  it  will  be  time 
enough  to  decide  what  the  effect  should  be  upon  a  contract 
obtained  by  means  thereofl  In  Sugars  v.  Brinkwarthj  4  Camp. 
46,  a  warrant  had  issued  to  collect  a  penalty  which  had  been 
incurred  for  a  breach  of  the  excise  laws.  The  officer  took  a 
note  for  the  penalty,  and  it  was  held  the  security  was  valid. 
Though  in  that  case  it  was  a  conceded  point  by  the  court  that 
if  the  officer  had  abused  the  process,  he  should  not  have  been 
allowed  to  have  enforced  the  note.  This  case  is,  we  think,  ac- 
cording to  the  whole  current  of  authority.  In  the  taking  of 
this  note  no  statute  was  violated.  It  was  not  taken  to  stifle 
any  public  prosecution,  or  in  any  way  to  compromise  the  ends 
of  public  justice,  but  rather  in  f^therance  of  the  same,  and  to 
carry  into  effect  the  sentence  of  the  law.  This  was  the  mani- 
fest intention  of  the  jailer,  and  the  legitimato  effect  of  his  action, 
and  we  think,  upon  the  facts  in  this  case,  the  note  must  be 
held  a  valid  security,  even  in  the  hands  of  the  sheriff,  and 
much  more  in  the  hands  of  a  bona  fide  indorsee:  See  DagnaU 
V.  Wigleyj  11  East,  45;  Kirk  v.  Strichwoody  4  Bam.  &  AdoL  421, 
24  Eng.  Com.  L.  91. 

The  fact  that  Mrs.  Dillon  was  tifeme  covert  at  the  time  this 
note  was  given  cannot  have  the  effect  to  discharge  Mc(3owan 
as  a  several  obligor.  This  may  have  been  the  very  reason  why 
security  was  required:  See  Bingham  on  Infancy  and  Coverture, 
470,  tit.  Feme  Covert,  sec.  4;  Stevens  v.  Lyford^  7  N.  H.  360; 
1  Parsons  on  Cont.  494. 

It  is  a  general  rule  that  the  extent  of  the  liability  of  the 
principal  measures  and  limits  the  liability  of  the  guarantor; 
but  when  the  matter  of  defense  in  the  hands  of  the  principal 
is  altogether  of  a  personal  character,  as  infancy  or  coverture, 
Buch  matter  cannot  avail  as  matter  of  defense  for  the  surety. 
He,  in  such  a  case,  stands,  in  a  certain  sense,  as  principal 
promisor:  1  Parsons  on  Cont  494. 
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The  statute  of  1851  enabled  the  plaintiffBin  this  joint  acUoo 
to  take  their  judgment  against  McGowan.  The  fact  that  the 
defendant  Dillon  had  judgment  for  her  costs  against  the  plain- 
tiffs is  nothing  to  the  other  defendant,  who  alone  was  liable 
upon  the  note.  McGowan  is  the  only  excepting  party,  and  the 
judgment  of  the  county  court  against  him  is  affirmed  with  costs. 

Casks  in  Whioh  Subbtt  d  ob  icat  bs  Bouhd,  althopoh  Pbutcipal 
IB  K  3T. — ^There  are  tome  caaes  in  which  the  principal  may  be  discharged,  and 
the  Borety  stiU  be  boond,  although^  aa  a  general  role^  whatever  dischargee 
tiie  principal  also  dischaigee  the  anrety:  Ames  t.  Maelay,  14  Iowa,  284; 
Jcne$r,  OroeihwaUe,  17  Id.  396;  Smyleyv.  Head,  2  Rich.  691;  S.  O.,  45  Am. 
Dec  760.  An  ezoeptioo«  however,  to  this  general  mle  exists  where  the  prin- 
eipal,  when  sued,  takea  advantage  of  a  matter  of  defense  which  is  altogether 
of  a  personal  character,  or  where  the  extinction  of  the  principal's  obligation 
arises  from  a  cause  which  originates  in  the  law:  Johnson  v.  Planter»*  Bank,  43 
Id.  480;  JTidb  V.  JtancMph,  3Bazt  862;  8.  C,  27  Am.  Bep.  760;  EhribaUr. 
NewO,  7  Bm,  117. 

1.  Btmkrupiqf, — ^The  discharge  of  the  principal  as  a  bankmpt  will  not  re- 
lease the  surety:  Moom  v.  WaUer's  Heira,  1  A.  K.  Marsh.  364;  BomOree  v. 
Buti^/ard,  66  Qa.  444.  And  the  fact  that  the  creditor  has  signed  the  bank- 
mpfs  certificate  of  discharge,  even  after  notice  from  the  surety  not  to  do  so^ 
will  not  exonerate  the  surety:  Browne  v.  Carr,  7  Bing.  606.  So,  in  a  suit 
against  the  principal  and  sureties  on  a  bond  given  by  a  debtor  arrested  on 
execution,  a  discharge  of  the  debtor  in  bankruptcy  after  breach  of  the  bond 
will  not  avail  the  sureties  as  a  defense:  CZi^m  v.  Cogan,  48  N.  H.  411.  So 
a  discharge  in  bankruptcy  of  a  judgment  debtor,  pending  an  appeal  from  the 
judgment,  does  not  release  the  sureties  to  an  undertaking,  in  the  form  re- 
quired to  stay  exeoutian,  given  upon  the  appeal:  Knapp  v.  Anderwn,  71 
H.  Y.  466;  S.  C,  7  Hun,  295.  And  a  dischaige  of  the  bankrupt  does  not 
impair  the  remedy  of  a  creditor  against  the  sureties  upon  a  bond  given  to  dis- 
solve an  attachment  issued  more  than  four  months  before  the  commencement 
of  proceedings  in  bankruptcy:  InrtAlbrtcM,  17  Nat.  Bank.  Beg.  287.  Where 
tiie  principal  upon  a  promissory  note  has  been  adjudged  a  bankmpt,  the 
surety  is  liaUe  in  an  action  upon  the  note,  though  it  has  been  filed  by  the 
payee  in  the  bankruptcy  proceedings,  and  a  judgment  rendered  for  the  allow- 
ance of  his  distributive  share  of  the  assets;  and  the  action  against  the  surety 
cannot  be  delayed  until  a  final  distribution  of  the  assets:  Qregg  v.  WiUon,  60 
Ind.  490.  Under  the  law  of  Tioniaianai  the  principal's  discharge  in  bank- 
ruptcy will  not  release  the  surety  on  an  appeal  bond  from  any  obligation  he 
incurs  by  signing  the  bond;  but  in  determining  what  effect  the  discharge,  in 
bankruptcy,  of  a  principal  debtor  will  have  on  the  obligation  of  his  surety, 
the  courts  of  that  state  hold  that  they  will  be  guided  by  the  law  of  Louisi- 
ana^ and  not  by  the  bankrupt  law:  Serra  e  Htjo  v.  Huffman,  30  La.  Ann.  67. 
Section  6118  of  the  United  States  revised  statutes  provides  that  no  discharge 
shall  release^  discharge,  or  affect  any  person  liable  for  the  same  debt  for  or 
with  the  bankrupt^  either  as  partner,  joint  contractor,  indorser,  surety,  or 
otherwise.  Beferenoes  to  and  explanations  of  this  section,  in  certain  par- 
Uculara,  will  be  found  in  Knapp  v.  Andencm,  7  Hun,  295;  S.  0.,  71  N.  Y.  466. 

2.  In/anqf, — The  general  rule,  that  whatever  discharges  the  principEj  will 
discharge  the  surety,  does  not  apply  to  the  surety  upon  an  infant's  note. 
liRcause  the  infiuit  may  successfully  make  the  defense  of  infancy:  Conn  ▼. 
CoAvm,  7  K.  H.  386:  J/ictM  v.  HawlolvK  59  Teun.  862;  a  €.,  27  Am.  Bsp^ 
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760l  Tbib  dootrina  of  the  civil  law  on  this  sobjeot  k  Yvy  blew  and  eatii- 
factory.  It  is  as  follows:  "Although  the  obligation  of  a  enrety  be  only  an 
accessory  to  that  of  the  principal  debtor,  yet  he  who  has  bonnd  himself 
surety  for  a  person  who  may  get  himself  relieved  from  his  obUgatioUt  such  as 
a  minor,  or  a  prodigal  who  is  interdicted,  is  not  discharged  from  his  surety- 
ship by  the  restitution  of  the  principal  debtor;  and  the  obligation  subsists 
in  his  person,  unless  the  restitution  were  grounded  upon  some  fraud,  or  other 
vice  which  would  have  the  effect  to  annul  the  right  of  the  creditor:  **  Dom., 
Strahaii's  ed.,  b.  3,  tit.  4,  sec.  1,  art.  10.  Again:  "If  the  principal  obliga- 
tion was  annulled  only  because  of  some  personal  exception  which  the  princi- 
pal debtor  had,  as  if  it  was  a  minor,  who,  in  consideration  of  his  being  under 
age,  got  himself  relieved  from  an  engagement  by  which  he  suffered  some 
prejudice,  and  that  there  had  been  no  fraud  on  the  creditor's  part,  the  resti- 
tution of  the  minor  would  have,  indeed,  this  effect,  that  it  would  annul  his 
obligation  to  the  creditor,  and  his  engagement  to  save  harmless  his  snrety,  if 
he  desired  to  be  relieved  from  it.  But  the  said  restitution  of  the  minor  would 
not  in  the  least  invalidate  the  surety's  obligation  to  the  creditor.  For  it  wae 
only  to  make  good  the  obligation  of  the  minor,  in  case  he  should  be  relieved 
from  it  on  account  of  his  age,  that  the  creditor  took  the  additional  seourity 
of  a  surety:  Id.,  b.  3,  tit.  4,  sec  5,  art.  2. 

3.  Want  qf  Legal  Power  to  Make  ybte.— And  on  the  same  principle,  if  a 
corporation  made  a  note  which  they  had  no  power  to  make,  sureties  on  that 
note  would  be  held:  Oist  and  8eoU  v.  DraJxl^,  41  Am.  Dec.  426.  And  this 
might  be  true  even  if  the  corporation  were  prohibited  by  their  charter,  or  by 
some  general  statute,  from  issuing  such  a  note.  If,  however,  the  issuing  of 
the  note  were  not  only  prohibited,  but  made  a  legal  offense  with  a  penalty 
attached,  the  whole  paper  with  all  its  names  might  then  be  deemed  void.  The 
mere  fact  that  the  surety  cannot  in  any  such  case,  if  he  pays  the  note,  have 
an  enforceable  daim  for  what  he  pays  ag^tinst  the  principal,  defeats  the  holder's 
claim  against  the  sore^:  I  Parsons  on  Notes  and  Bills,  245. 

4  Cotferture  qf  Maier. — ^If  a  party  became  snrety  for  a  married  woman 
whoee  note  is  void  because  she  could  not  make  such  a  contract,  the  snrety 
wiU  nevertheless  be  bound:  Smyley  v.  Head,  45  Am.  Bea  760;  SOUioeU  v. 
Peyfmnd,  22  Ark.  875;  XMnballr.NeweU,7BSl,  116;  Jft^s  v.  .imea,  4  Buig. 
470;  WMtuxnih  v.  Catrter^  43  Miss.  61;  Daoia  v.  Statta,  43  Ind.  103;  8.  0.,  13 
Am.  Rep.  882.  And  this  rule  not  only  applies  to  minora  and  married  women, 
but  also  to  other  persons  incapable  of  contracting:  AUen  v.  BerryhiU^  27 
Iowa,  539;  HkkB  v.  Bandog  8  Bart  852;  &  €.,  27  Am.  Bep.  760;  and 
extends  to  other  obligations  as  well  as  to  promissory  notes:  Jonet  v.  Oro$- 
thwaUe,  17  Iowa,  896. 

5.  ^eet  qf  Fra^d^  Deceit,  etc,  in  Procuration  qf  Notc^Whsre  there  is 
frand,  duress,  deceit,  or  a  violation  of  law  or  public  policy  on  the  part  of  the 
payee  in  procuring  the  execution  of  a  promissory  note,  the  surety  will  not  be 
liable,  although  the  principal  may  be  discharged:  Dam$  v.  Stalea,  43  lud.  103; 
8.  C,  13  Am.  Bep.  382;  OOom  v.  Hoblmu,  86  K.  Y.  865.  This  is  true  of 
gaming  contracts,  which  are  denounced  by  morals  and  public  policy:  IT/r/V- 
worth  V.  Carter,  43  Miss.  73. 

How  Fab  Iin)OBSEB  is  Bound^  though  Maxib  mat  kot  bb. — ^The  in- 
doraer  contracts  that  the  original  parties  to  the  bill  or  note  were  oouipetoat 
to  bind  themselves,  whether  as  drawer,  acceptor,  or  maker;  for  otherwise, 
although  ostensible,  they  would  not  be  real  parties  to  it.  Therefore,  if  the 
drawer,  aooeptor,  or  maker  became  a  party  under  duress,  or  were  an  infant, 
bwatio,  or  married  woman,  the  indorser's  oontraot  is  brokfln,  and  b*  may  be 
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^fiied  for  noovcty  of  the  origiiud  ooostdantum  wliidi  has  hSMp  or  iipoa  tiis 
Instnunent  itMll  without  proof  of  demand  and  notice:  Bowman  t.  BUhr^ 
130  liaas.  153;  8.  0.,  89  Am.  Bep.  44%  a  case  relating  to  dnreai.  A  note 
giren  by  a  wife  to  bar  hnaband  ii  void,  yet  if  it  ii  indoned  over  by  the  hva- 
band,  as  between  him  and  the  indorsee,  it  ii  certainly  good:  HaJby  v.  Lane^  2 
Atk.  181.  For  another  oase  holding  that  the  indoner  cannot  set  np  as  a  de- 
fense that  the  maker  of  thes  note  was  a  mazried  woman,  see  Archer  ▼.  Shea^ 
14  Hon,  483.  An  indoraer,  when  sned  npon  the  contract  between  him  and 
his  mdanMf  ia  not  at  liberty  to  deny  the  validity  of  the  original  note,  or  the 
e^paeity  of  the  maker,  for  the  poxpoae  of  defeating  his  own  liability:  Keth 
worih^  v.  Sawyer,  125  liaas.  29.  In  Xrwim  v.  Domu,  15  N.  T.  575,  a  note 
was  made  by  two  married  women,  and  indorsed  by  the  defendant  for  their 
acooamiodation.  He  was  held  boond  to  a  bona  JUU  indorsee,  although  the 
latter  knew  that  the  makers  were  married  women  when  he  took  it.  Neither 
can  a  second  indoiaer,  in  an  action  against  him  on  a  bill,  dispnte  the  legal 
^sapacity  of  the  payee  to  indorse  on  the  ground  that  she  was  a  married  woman : 
PreacoU  Bank  ▼.  Caverly,  7  Gray,  217;  8.  C,  66  Am.  Dec  473.  The  above 
principlea  are  also  borne  oat  by  the  case  of  Ogdm  v.  Blifdenbmiyh,  1  Hilt 
132.  So  if  the  instmrnent  purported  to  be  signed  by  proooraticn,  the  in- 
-dorser  engages  that  there  is  competent  anthcrity  in  the  agent.  Thus  in  Bur- 
HU  T.  Smith,  7  Pick.  291,  where  the  note  was  exeented  by  the  agent,  who,  as 
also  the  payees  was  ignorant  that  his  principal  was  dead,  and  the  payee  in- 
dorsed it,  he  was  held.  Parker,  O.  J.,  said:  "The  indorser  always  warrants 
the  existence  and  legality  of  the  oontraet  which  he  nndertakes  to  assign. 
The  indorsee  takes  it  chiefly  an  the  credit  of  the  indoraer.  Thus  if  a  note, 
void  between  promisor  and  payees  on  aooonnt  of  nsozy  or  other  illegal  oon- 
fiideration,  is  indorsed  bona  Jide  for  a  vslnaUe  consideratian,  the  indorser 
nmat  make  it  good.  So  if  the  indorsement  is  of  a  note  made  by  a  minor  or 
feme  covert,  and  even  if  the  name  of  the  promisor  is  f ciged,  the  indorser  is 
held  npon  his  contract  to  pay  the  indorsee."  So  tiie  death  and  insolvency  of 
the  maker  of  a  note  before  it  falls  dne^  there  being  no  estate,  or  heirs,  or  ad- 
minigtsation,  will  render  the  indorser  liable,  and  the  insolvency  may  be 
proved  by  parol:  Olahr  v.  Barr,  12  Am.  Dec  991.  It  appears,  from  the  pre- 
ceding esses,  that  the  indorser's  liability  is  absolute;  to  pay  at  all  events  upon 
the  default  of  the  maker;  but  it  will  be  observed  that  tiie  surety's  liability 
is  not  of  such  a  binding  ehaiacter.  While  the  latter  will  be  liaUe,  as  above 
etated,  in  many  cases  where  the  principal  is  not  bound,  yet  the  elements  of 
fraud,  duress,  or  deceit,  in  the  contract  between  his  principal  and  another, 
win  avail  him  as  a  defense  as  well  as  it  may  so  aid  the  principal:  Oebom  v. 
MMkie,M'S.Y.Zn. 
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CimBAHD  oanoT  Oovmr  hb  Wm'a  Ohoshi  in  Aonoir  to  hb  Owv 
PoBBBnoH  without  doing  some  positive  act  towards  that  end. 

40n  OF  HugBAin>  Whioh  will  hot  Covsrinm  RxDuonoH  or  Wm*! 
Non  TO  HIS  PoesBBsiOH.— Where  the  makers  of  a  prcmiasory  note, 
given  for  the  purchase  of  the  wife's  real  estate,  and  made  payable  to  hei 
or  bearer,  deliver  it  to  the  husband,  who  immediately  turns  it  over  to 
the  wils^  she  afterwards  retaining  the  same  in  her  possession,  the  n«te  is 
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not  cottfwtod  by  €b»  ImibMid,  and  the  wifs^i  praport j  thersin  ia  no* 

diTestad. 
Wiu^OovnrruTEB  Patxert  itfqn  Wm's  Nori.— When  hnaband  and  wifa 
deed  away  wife's  land,  reoeire  iheref or  a  promiaBocy  note,  and  the  wife 
agreea^  with  tfaa  hnabaad'a  aaaent^  that  tiie  makera  of  the  note  ahall  for* 
niah  her  family  with  gooda  and  apply  them  npon  the  note,  artidea  delir- 
ered  to  the  family,  nnder  this  agreement^  oonetitote  a  payment  npon  the 
note;  bnt  not  ao  aa  to  gooda  deliTered  nnder  the  hnaband'a  order  to  per> 
aooa  not  membera  of  the  family. 

BOBDIN  OF  PBOOF  UVDKB  AOBXKIfBRT  TBIT  MAKEBS  OF  PB01I1880BT  Non 

SHALL  FujmiHH  GooM  foT  funily  vaa^  and  to  be  applied  in  payment 
thereof  is  on  the  makera,  when  aaed,  to  ahow  what  goods  were  delxFered 
for  sochnsei 


A88UMP8IT  upon  ihiee  promiBSOiy  notes  signed  by  the  defend- 
ants and  payable  to  the  plaintiff  or  bearer.  Plea,  the  general 
issue.  Most  of  the  £Etcts  appear  in  the  opinion.  It  may,  how- 
ever, be  stated  that  plaintiff's  husband,  B.  D.  Barber,  died 
before  the  oommenoement  of  this  suit,  and  it  did  not  appear 
that  any  article  in  the  defendants'  account  was  delivered  after 
his  death.  The  whole  of  defendants'  account  exceeded  the 
amount  of  the  notes.  No  application  was  made  of  the  defend- 
ants' account  upon  the  notes,  but  E.  D.  Barber  was  frequently 
applied  to  by  them  for  that  purpose,  and  promised  to  have  the 
application  made  on  the  notes. 

Lindey  and  Proul,  for  the  plaintiff. 

0.  Seymowr  and  J.  W.  Stetoartf  for  the  defendants. 

By  Court)  Aldis,  J.  The  court  below  charged  the  jury  *'that 
upon  the  execution  and  delivery  of  the  notes  by  the  defendants 
to  E.  D.  Barber  they  became  his  absolute  property,  and  it  wae 
competent  for  Barber  to  make  any  agreement  with  the  defend- 
ants in  relation  to  the  mode  of  their  payment." 

The  notes  were  given  for  real  estate  which  Mrs.  Barber  in- 
herited from  her  father,  were  made  payable  to  her,  and  were^ 
on  the  day  of  their  execution,  delivered  to  the  husband  of  the 
plaintiff,  who  immediately  thereafter  delivered  them  to  the 
plaintiff.  Since  their  delivery  to  her  they  have  always  remained 
in  her  exclusive  possesskm. 

1.  The  goods  Aimished  by  the  defendants  at  the  plaintiff 's^ 
request  for  the  benefit  of  the  femily,  and  upon  an  agreement 
with  her  and  her  husband  that  they  should  apply  in  payment 
on  the  notes,  should  be  allowed  as  payment  Such  an  agree- 
ment so  acted  upon  was  clearly  binding  upon  her  and  her  sep- 
arate property,  which,  by  the  agreement,  was  to  be  affected  by 
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it  The  charge  of  the  court  does  not  seem  to  haye  limited  the 
jury  to  an  allowance  of  such  part  of  the  account,  and  no  more. 

2.  The  account  which  the  defendants  claim  to  apply  as  pay- 
ment on  the  notes  contains  not  only  goods  furnished  for  the 
use  of  the  family  upon  the  agreement  with  the  plaintifT^  but 
also  goods  not  for  the  use  of  the  CEimily,  delivered  to  persons 
not  members  of  it,  upon  orders  of  the  plainti£f's  husband. 
And  it  does  not  appear  that  the  husband  agreed  that  such 
articles  should  apply  upon  the  notes.  His  promise  ^'  to  get 
the  notes  and  have  the  application  made "  extended  only  to 
articles  for  fEunily  use.  The  articles  not  for  family  use  could 
not  apply  upon  the  notes,  unless  the  notes  were  his  property, 
and  not  his  wife's.  The  court  charged  the  jury  that  upon  the 
execution  and  delivery  of  the  notes  by  the  defendants  to  E.  D. 
Barber  they  became  his  absolute  property. 

Whatever  conflict  of  opinion  upon  this  subject  may  have 
existed  formerly,  and  in  the  early  cases  cited  in  argument,  it 
is  now  settled  in  th^s  state  that  the  husband  must  do  some 
positive  act  to  reduce  the  choses  in  action  of  the  wife  to  his 
possession,  before  they  become  his  property;  and  the  tact  that 
the  choses  in  action  have  passed  into  the  custody  and  posses- 
sion of  the  husband  is  not  itself  a  reduction  of  them  to  posses- 
sion.  In  the  recent  case  of  Heirs  of  Holmes  v.  Adminigtraior 
of  Holmes^  28  Vt.  765,  it  was  held  that  although  the  wife 
handed  the  notes  to  the  husband  and  requested  him  to  keep 
them,  and  he  did  keep  them,  among  his  own  papers  until  after 
her  death;  and  although  she  told  him,  before  marriage,  that 
the  notes  were  all  her  means,  and  he,  at  her  request,  bought 
her  a  wedding  dress,  furniture  for  the  house,  etc. — ^yet  all  these 
£Eicts  did  not  constitute  such  a  reduction  of  the  notes  to  pos- 
session by  the  husband  as  to  divest  the  wife  of  her  property  in 
them.    In  this  respect  the  charge  was  erroneous. 

In  this  case,  we  find  no  evidence  tending  to  show  any  act  of 
the  husband  indicating  an  intent  to  withdraw  the  notes  fix>m 
ihe  control  of  the  wife  and  to  reduce  them  to  his  possession, 
but  the  contrary.  It  is  therefore  unnecessary  to  decide  what 
acts  of  the  husband  are  sufficient  to  constitute  a  reduction  of 
the  wife's  notes  to  his  possession,  or  to  determine,  if  such  acts 
were  shown,  whether  the  statute  of  A.  D.  1860  would  still  pre- 
serve the  separate  property  of  the  wife  for  her  use. 

The  agreement  which  the  plaintiff  and  her  husband  made 
with  the  defendants  was  that  goods  for  family  use  should  ap- 
idy  in  payment  on  the  notes.    It  appears  that  the  defendants 
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kept  no  separate  account  of  such  articles,  but  so  mingled  ihem> 
in  the  accoont  with  others  that  they  were  unable  to  distm-^ 
guish  them.  It  was  the  duty  of  the  defendants  to  have  kepi 
the  account  so  that  the  articles  for  the  use  of  the  family  could 
have  been  distinguished  from  those  not  for  such  use.  The 
burden  of  proof  was  on  the  defendants  to  show  what  the  goods- 
were  which,  by  the  agreement,  were  to  apply  on  the  notes,  and 
the  jury  should  have  been  instructed  to  allow  only  those  arti- 
cles which  the  defendants  proved  to  have  been  for  the  use  of 
ihefEimily. 

As  there  must  be  a  new  trial  of  the  case,  and  the  counsel 
agree  as  to  the  rule  of  law  which  regulates  the  casting  of  in- 
terest upon  accounts,  and  differ  only  as  to  the  mode  in  which 
it  actually  was  cast,  we  do  not  deem  it  necessary  to  consider 
that  question. 

The  judgment  of  the  county  court  is  reversed 

What  Aon  of  Husbavd  will  Amoubt  to  AFFBonuAnoir  vr  Hxx  of 
Wm'fl  Chosu  nr  Aonoir;  OapSnger  ▼.  SutBixm,  87  Am.  Bea  575^  ^nd  elab- 
orate note  thereto  Tentilatmg  the  sabject;  KamfTtum  ▼.  Orauifordt  42  Id.  829L 
Choae  in  action  made  in  the  wife's  name  is  good,  and  the  title  vests  in  her; 
See  extended  note  to  Botmer  r,  Addkon,  46  Id.  47.  Framissory  note  is  » 
chose  in  action:  See  note  last  oited,  61;  hat  for  eixoamstanoes  nnder  whioh 
the  wife  may  pass  title  by  her  indairsement»  see  Stevau  v,  BedUf  57  Id.  108^ 
Kreba  ▼•  0*Oradyt  58  Id.  812;  and  notes  to  these  oases.  As  in  the  principal 
case,  the  efifeot  of  the  husband's  redaction  into  possession  of  the  choses  in 
action  of  his  wife  depends  npon  the  intention  with  which  it  is  made;  if  he  in- 
tends that  the  property  in  the  prooeeds  shaU  renukin  in  his  wif e^  the  law  will 
not  oast  the  ownership  npon  him  perforoe:  See  note  to  JSttate  qfHkidi,  84  Id» 
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[80  Ybbmoir,  SUl] 
Tmaimoasr  of  Wmnss  mat  bs  IimucHKD  bt  Pbov»o  DicLABixioini  ef 

party,  whose  witness  he  was,  that  the  witness  had  made  a  statement  oon* 

tradictory  to  that  made  by  him  npon  the  stsnd. 
ComcuinroATiOHs  to  AnoEHXT  bt  Onb  not  Intbristbd  in  Sun  abb  koi 

Pbivilbobd,  thoogh  the  oommnnioator  be  a  nominal  party,  and  disclos< 

faots  in  rsgsid  to  the  suit. 

Assumpsit  for  money  had  and  received.  Plea,  the  general 
issue.  Alanson  Allen,  one  of  the  plaintiffs  of  record,  was  in* 
troduced  as  a  witness  by  the  plaintiffs,  Allen,  Adams,  &  Ca^ 
and  testified  that  in  April,  1852,  the  plaintiffs  were  indebted 
to  one  John  Dewey;  and  that  Harrison  brought  Allen  a  note 
signed  by  Dewey,  payable  to  Harrison,  and  dated  December 
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19,  1851.  Harrison  told  Allen,  according  to  the  latter's  testi- 
mony, that  Dewey  wished  the  plaintiffs  to  take  up  the  note, 
and  AUen,  supposing  the  note  to  be  all  right,  took  it  from 
Harrison  and  paid  him  the  amomit  of  it  oat  of  the  company 
funds.  The  plaintiffs'  testimony,  however,  tended  to  prove 
that  the  note  had  been  previously  paid  by  Dewey  to  Harrison; 
and  Harrison  himself  also  testified  that  Dewey  paid  him  the 
note  in  March,  1852,  but  denied  that  Allen  either  took  the  note 
from  him  or  paid  him  anything  thereon.  Allen,  on  cross-ex- 
amination,  expressly  denied  that  he  ever  told  plaintiffs'  attor- 
ney,  Judge  Eattredge,  that  he  did  not  know  how  he  came  in 
possession  of  the  note.  About  two  years  after  this  transaction, 
and  before  the  commencement  of  this  suit,  the  plaintiffs  dis- 
solved  their  partnership,  and  Allen  assigned  to  the  co-plaintiffs 
all  his  interest  in  all  the  affairs  of  the  firm,  and  took  a  bond 
of  indenmity  for  his  security  against  all  claims  against  the 
company.  Defendant  called  the  plaintiff  Adams  as  a  witness, 
and  asked  him  if  he  had  not  said  to  Marcus  B.  Dewey,  a  son 
of  John  Dewey,  ^'  that  Allen  told  him  that  he  did  not  know 
how  he  came  by  the  note  in  question.''  Adams  replied,  ''No.'* 
The  question  and  answer  were  objected  to,  but  admitted. 
Marcus  B.  Dewey  was  then  called  by  defendant,  and  testified, 
substantially  contradicting  the  testimony  of  Adams.  The  in- 
troduction of  this  testimony  plaintiffs  also  objected  to.  It 
further  appeared  that,  after  Allen  had  assigned  his  interest  in 
the  firm  to  his  co-plaintiffs,  Judge  Eittredge,  in  whose  hands 
the  plaintiffs'  claim  against  defendant  had  been  left  for  collec- 
tion, had  a  conversation  with  Allen  as  to  how  he  obtained  poe« 
session  of  the  note;  and  defendant  offered  the  attorney  as  a 
witness  to  prove  the  statements  then  made  to  him  by  Allen  on 
that  subject  This  was  objected  to,  on  the  ground  that  such 
statements  were  privileged  communications,  but  the  attorney's 
testimony  was  admitted. 

D.  E.  NiehoUonj  for  the  plainti£Eii. 
L.  C.  Kellogg f  for  the  defendant. 

By  Court)  PxEBFonrr,  J.  The  case  shows  that  on  the  trial 
Alanson  Allen  was  offered  as  a  witness  by  the  plaintiffs  and 
testified.  The  defendant  then  offered  to  prove  the  declarations 
of  one  of  the  plaintiffs  that  the  witness  Allen  had  given  a  dif- 
ferent relation  of  the  transaction  testified  to  by  him  than  the 
one  sworn  to  on  the  stand;  this  was  objected  to  by  the  plain** 
and  admitted  by  the  court 
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That  it  was  competent  fiir  the  defendant  to  prove  the  fiEMst 
that  the  witness  had  given  contradictoiy  accoonts  of  the  trans- 
action, for  the  purpose  of  impeaching  his  testimonyy  will  not 
be  questioned;  the  objection  in  this  case  can  only  be  to  the 
manner  of  proving  it;  that  is,  by  the  admissions  of  the  party. 

If  it  is  competoit  to  prove  the  fact,  we  can  see  no  reason 
why  it  may  not  be  proved  by  the  admissions  of  the  party; 
there  is  nothing  in  the  nature  of  the  fact  sought  to  be  estab- 
lished that  requires  the  apidication  of  any  other  rule  of  eyi^ 
denoe  than  that  applicable  to  the  proof  of  any  other  £ftct 
important  in  the  case. 

The  testimony  of  Judge  Eittredge  was  also  objected  to  by 
the  plaintifBB,  on  the  ground  that  the  facts  to  which  he  was 
called  to  testify  were  communicated  to  him  by  one  of  the 
plaintiffs,  as  his  attorney.  This  objection  was  well  taken,  if 
sustained  by  the  facts. 

The  case  shows  that  the  witness  obtained  his  information 
from  a  nominal  party  to  the  suit,  but  one  who  had  no  interest 
in  it  or  control  over  it;  and  we  think  it  apparent,  from  the 
fEusts  stated,  that  the  court  were  correct  in  deciding  that  the 
information  was  not  communicated  to  the  witness  as  the  attor- 
ney of  the  party  making  the  communication,  and  that  it  was 
properly  admitted. 

The  judgment  of  the  county  court  is  aflbmed. 


iMraAomcnnr  or  Wznmi  bt  Pboot  or  Fbioe  OoRTRAinofinT  Snss- 
aiENT  Madb  out  or  CkxniT:  See  oolleoted  cases  in  note  to  VTrfgdkl  t.  JTSob^  60 
Am.  Deo.  098;  see  also  FrmMn  Bamkr.  P.  D.  S  M.  8.  N.  Co.,  S8  Id.  687; 
iSfafe  ▼.  PoOflrm,  88  Id.  690;  noteto  Weather/ofd  r.  WeaOa^fifrd.  M  Id.  219; 
TwsherT.  reM,9Id.l37;  ooUaofced  cases  in  note  to  Bfas  y.  JCUy,  15  Id.  99. 

Pbvdioatb  lOB  iMraioBicnnr  or  Wubbss  bt  PBBvnnja  Ihoobsibisr 
BiacEMMSTA  Madb  out  or  Ck>UBT:  See  mle  and  ooUaoted  cases  in  note  to 
Nebon  t.  Ivawn^  60  Am.  Deo.  449;  see  also  SwtUm  t.  Heagan,  83  Id.  466; 
Framklm  Bankr.  P.  D,  d: M.  8.  N,  Co.,  Id.  687;  Stater.  JTorfer,  86 Id.  89^; 
note  to  WhUtford  r,  Bwrekmiftr,  39  Id.  666;  8UjbU  ▼.  Charge^  49  Id.  392;  ool- 
leoied  cases  in  note  to  Bhu  v.  KSbby,  16  Id.  99,  treating  at  length  of  impeach* 
ment  of  witnesses. 

CoMMUViaATioifS  ABi  ifOT  PuvniBon),  WHKV:  Fottery,  Hall,  22  Am.  Dos. 
400,  considering  the  extent  to  which  the  privilege  should  be  carried;  HatiUk 
T.  Robinmm,  25  Id.  416,  and  note  420;  Btlishoaverr.  Bladtttoek,  27  Id.  880,  and 
note  834;  Caventyr.  IVvMioAia;  87  Id.  287,  And  note  296;  Ontifg  r.  Barger,  4^ 
Id.  117;  /lonlr  (/ ITtfea  y.  ifersemM,  49  Id.  189^  and  not*  288. 
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Stbono  V.  Adams. 

Lao  Vftuoav,  9a.j 

Mnaat  ow  KxcHAvonro  Plxdos  worn  OnoB  FMPSKnr.-  -Whan  »  dAkm 
lavrw  prmwrtj  with  hu  creditor  m  ■eonii^  for  a  loaiit  with  dfatotki 
to  mQ  it^  deduct  his  debt^  iDd  pay  tho  balanoe  to  the  debtor,  mod  the 
creditor,  instead  of  doing  so^  exchanges  it  for  other  property,  the  prop* 
erty  got  by  the  exchange  does  not  neoenarOy  belong  to  tho  cMditor,  nor 
is  it  neoessarily  liable  to  attachment  for  tho  payment  of  hk  debti.  The 
ri^t  of  property  is  determined  by  tho  debtor's  mtificatioa  or  repudia- 
tion of  the  contract  of  exchange. 

BazLMnn  or  Pbofkbtt  with  Powkr  ov  Balm  is  TnaoviL  Twawt  to 
Bailee. 

DXBVQB   MAT   RbFUDIATI   BIB    OEEDnOft't   SXQKIVQB  OF   PLBDQXD   TmOt* 

maan  by  bringing  an  action,  within  a  reasonsble  time^  to  reoofer  the 
original  property  pledged  by  him  to  oecore  his  debt 
I>BBXOB  icAT  IUtot  EI8  Orxdixob's  EzGEAVGa  OV  Plbdosd  FMroTr 
by  bringing  an  action,  within  a  reasonable  time,  to  reeoyer  the  property 
got  by  the  exchange,  end  against  one  who  has  attached  it  as  the  ored- 
itor's  property,  unless  there  is  eridence  Inoonristent  with  that  of  nllfi- 

Tbbbfisb  in  Casb  or  Bulmivt.— Unless  tho  bailee  has  the  absohtte  ri^ 
to  retain  bailed  properiy  for  a  definite  time,  trespess  may  be  bron^t 
against  a  wrong-doer  to  the  propertv»  either  in  tho  name  of  the  bailor  or 
the  bailee.    Per  Bodfldd,  a  J. 

Trebpabs  for  a  wagoxL  The  1bc\b  are  etated  in  the  opinion. 
It  may  be  added,  however,  that  the  exchanged  wagon  in  Kim- 
ball's  poBBession  was  attached  by  defendant  as  Kimball's 
property,  and  sold  on  an  execution  in  defendant's  fiftTor 
against  KimbalL    Judgment  for  defendant. 

R.  R.  ThraUj  and  Limley  and  ProfU^  for  the  plaintLflT. 

If.  0.  EvarU^  and  EdgerUm  and  Hodge$^  for  the  defendant. 

By  Court,  Redvield,  C.  J.  In  this  case,  the  plaintiff  pledged 
the  property  of  Kimball  for  the  security  of  twenty-one  dollars 
and  fifty  cents  advanced  by  him,  with  the  right  to  sell  the 
property  and  pay  over  the  balance  of  the  price  to  the  plaintiff. 
Kimball  exchanged  the  property,  being  a  horse  and  harness, 
for  a  wagon,  and  two  dollars  and  fifty  cents  in  money.  The 
court  held,  as  matter  of  law,  that  this  vested  the  title  of  the 
wagon  in  Kimball,  and  that  it  was  immediately  attachable  as 
liis  property. 

We  are  not  prepared  to  adopt  this  view  of  the  law.  If  Kim- 
ball exceeded  his  authority  in  making  the  exchange,  which,  as 
the  facts  are  stated,  would  seem  to  be  the  case,  unless  there 
was  something  in  the  evidence  or  oourse  of  dealing  to  show 
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that  Kimball  had.  a  larger  discretion  than  an  ordinary  factor, 
then  it  would  be  optional  with  the  plaintiff  either  to  adopt  or 
repudiate  Kimball's  act  in  making  the  exchange.  And  hi» 
bringing  the  action  is  regarded  as  a  sufficient  ratification  of  the 
act  ordinarily;  as,  if  he  had  brought  suit  to  recover  his  original 
property,  it  would  have  been  a  repudiation  of  the  exchange. 

What  other  fSacts  may  be  put  in  the  case  hereafter,  we  cannot 
anticipate.  It  will  no  doubt  be  competent  to  show,  by  other 
evidence,  that  the  plaintiff  did  repudiate  the  act  of  Kimball  in 
making  the  exchange,  or  that  he  did  not  ratify  it  in  a  reasonable 
time,  perhaps,  as  is  intimated  in  the  case  of  Hunt  v.  DouglasBy 
22  Vt.  128.  But  as  there  is  nothing  in  this  case  to  show  any 
delay,  or  that  any  time  intervened  between  the  exchange  and 
the  attachment,  and  as  the  decision  of  the  court  goes  upon  the 
ground  that  the  plaintiff  had  no  rights,  either  absolute  or  con- 
tingent, in  the  property  obtained  by  the  exchange,  we  think 
there  should  be  a  new  trial. 

Something  was  said  by  the  plaintiff's  counsel  in  regard  ^to 
the  plaintiff's  right  to  maintain  this  action  of  trespass,  if  tiie 
property  had  vested  in  him  before  the  bringing  of  the  suit. 
But  no  such  point  is  insisted  upon  by  the  counsel  for  the  de- 
fendant. And  we  understand  the  law  to  be  well  settled,  that 
iu  cases  of  bailment,  unless  the  bailee  has  the  absolute  right 
to  retain  possession  of  the  property  for  a  definite  time,  the 
action  of  trespass  against  a  wrong-doer  may  be  brought  either 
in  the  name  of  the  bailor  or  the  bailee,  but  we  do  not  here 
decide  the  point. 

Judgment  reversed,  and  case  remanded. 

Bahjib's  or  Bjolob'b  RiOHT  TO  MADTAnr  TEBPim  8eB  nolt  to  Ormr 
T.  Storrns,  18  Am.  Deo.  660^  660^  667;  Bmrditir.  Murra§g  SI  UL  688|  Booir. 

Chandkr.  26  Id.  548. 


Thball  v.  Lathbop. 

[BO  VbbxOBT,  807.] 

Pabtt  d  not  Ebtoppbd  bt  Adiobbioh  Madb  THR017OH  Ibbooot  Muttabb 

or  Facts  in  mftterial  points  and  in  ignonnoe  of  his  zighti. 
Bailbb  Plbdodto  Ahothbr's  Pbofbbtt  wtthout  AuTHOBrrr  n  OmLTT 

or  Ck>NVBBSiON;  and  both  bailee  and  pledgee  are  liaUo  in  trorer,  whether 

the  pledgee  knew  the  real  state  of  the  title  or  not. 
Mbaburb  or  Daxagbb  whbbb  Baujeb  Plbdqbs  Abothbb^  PBorxBrr  is 

the  yalne  of  the  property  at  the  time  of  the  oonTersion. 

Tbovbb  for  a  heifer.    In  1849,  the  plaintiff  let  Alvah  Preston 
have  a  cow  and  oalf^  under  an  agreement  that  Preeton  should 
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raise  the  calf  for  the  nee  of  the  cow.  The  cow  was  returned  in 
1851.  In  1853  Preston  borrowed  ten  dollars  of  defendant,  and 
pledged  the  calf,  then  nearly  grown,  for  payment,  and  gave  a 
bill  of  sale.  The  money  was  not  paid,  and  defendant  took 
possession  of  the  heifer  and  kept  her  until  November,  1854^ 
when  he  sold  her.  Preston  had  also  borrowed  five  dollars  of 
plaintiff,  and  gave  to  him  also  a  bill  of  sale  of  the  same  heifer; 
but  the  plaintiff  did  not  know  that  the  heifer  was  the  one  in 
controversy*  The  plaintiff  did  not  take  possession  of  the 
heifer,  and  she  remained  in  the  possession  of  Preston  until 
taken  by  the  defendant,  after  which  the  plaintiff  informed  him 
that  the  heifer  was  his  property,  and  that  he  claimed  her  under 
his  bill  of  sale.  But  it  was  found  that  the  heifer  in  question 
was  the  one  which  came  from  the  plaintiff's  cow;  that  he  was 
the  owner  of  the  calf  when  it  was  bom,  and  that  there  was  no 
evidence  that  he  had  ever  sold  the  calf  to  Preston.  Before  the 
defendant  took  the  heifer  into  possession,  he  was  informed  by 
Preston  that  the  plaintiff  had  a  bill  of  sale  of  her  to  secure  five 
dollars,  but  that  the  five  dollars  had  been  paid,  which  was 
true,  and  that  plaintiff  retained  the  bill  of  sale  and  refused  to 
give  it  up.  Defendant  refused  to  give  the  heifer  up,  and  plain- 
tiff brought  suit  The  heifer  was  worth  seventeen  dollars  at 
the  date  of  the  conversion,  and  twenty-five  dollars  when  de- 
fendant sold  her.  Judgment  for  plaintiff  for  twenty-five  dol- 
lars, and  interest  from  the  time  the  defendant  sold  tiie  heifer. 

B.  EdgerUmj  tor  the  defendant 
The  plaintiff,  pro  $e. 

By  Court,  HvDvrsLD^  0.  J.  We  understand  that  the  plain- 
tiff is  proved  in  this  case  to  have  been  the  original  owner  of 
the  animal  in  question,  and  never  to  have  parted  with  his  title. 
Ib  there  anything  in  the  case,  then,  which  will  estop  him  from 
now  asserting  his  title  against  the  defendant?  This  is  claimed 
upon  the  ground  that  he  did  not  assert  any  claim  to  the  ani- 
mal except  upon  a  bill  of  sale,  for  the  security  of  five  dollars, 
which  was  shown  upon  the  trial  to  have  been  paid,  and  that 
the  defendant  has  acted  upon  the  belief  of  the  truth  of  this 
being  the  plaintiff's  only  claim  of  title,  and  will  now  suffer 
eerious  injury  if  the  plaintiff  is  allowed  to  set  up  a  new  ground 
of  claim  not  before  disclosed. 

There  would  be  great  force  in  this,  if  it  appeared  in  the  case 
Ihat  the  plaintiff,  at  the  time  he  was  inquired  of  by  the  defend* 
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ant  in  regard  to  the  nature  of  his  claim  to  the  animal,  Knew 
that  it  was  the  same  animal  which  it  ultimately  proved  to  be. 
But  this  does  not  appear.  And  it  is  stated  in  the  report  of  the 
referees  that  at  the  time  the  plaintiff  took  his  bill  of  sale  he 
supposed  it  to  be  a  different  animal. 

The  natural  presumption  is,  perhaps,  that  the  plaintiff  wan 
laboring  under  the  same  delusion  when  inquired  of  by  the  de- 
fendant as  to  his  ground  of  claim,  or  the  nature  of  his  title. 
We  certainly  could  not  presume  the  contrary,  against  the 
judgment  of  the  county  court.  And  no  party  is  estopped  by 
an  admission  made  in  ignorance  of  his  rights,  mduced  by  an 
innocent  mistake  of  facts  in  material  points.  We  think,  there- 
fore, the  plaintiff  is  not  precluded,  by  anything  in  the  case, 
from  setting  up  his  title  as  against  the  defendant. 

But  in  regard  to  the  amount  of  the  recovery,  the  defendant 
is  only  liable  for  the  value  of  the  property  at  the  time  of  con- 
version, and  interest  after.  There  can  be  no  doubt  that  the 
pledge  of  the  animal  by  Preston  to  the  defendant,  under  the 
state  of  the  title  disclosed  at  the  trial,  was  a  conversion  of 
the  property,  both  in  Preston  and  the  defendant,  whether  the 
defendant  was  aware  of  the  facts  or  not.  The  defendant  can 
only  stand  upon  the  title  of  his  vendor,  and  his  ignorance  of 
the  nature  of  that  title  will  not  enlarge  his  title.  This  is  sub- 
stantially decided  in  Smft  v.  Mosdeyy  10  Vt.  208  [83  Am.  Dec. 
107].  The  plaintiff  is  tiierefore  only  entitled  to  recover  the 
smaller  sum  reported. 

Judgment  reversed,  and  judgment  for  the  plaintiff  for  the 
smaller  sum  reported,  and  interest  from  the  date  of  the  report. 


AracnssiONS  as  Estofpbl:  See  note  to  Jaekton  y.  P&efey,  57  Am.  Dee.  SS; 
T.  Iforse,  63  Id.  666;  McAfferty  ▼.  Chnova^B  Leaaee^  70  Id.  67»  and  caeee 
dted  in  note  thereto  61;  MUcheU  r.  Heed,  Id.  647. 

Baujee's  Plxdqb,  OB  Salb  of  Another's  Pbopebtt  without  AuTHOBmr, 
CoNSTiTUTBS  CoNYEBSiON  THEREOF:  See  notes  to  BoUc^  ▼.  Colb^,  66  Amu  Deo. 
758;  WOson  v.  LiUle,  51  Id.  314;  Cfrockerr.  OulUoer,  69  Id.  121.  Bat  the  hailee 
may,  by  contract,  acquire  an  aantpiable  interest  in  the  bailment:  BotteyT. 
Coiy,  66  Id.  752,  and  note  758. 

CoHVERSiON,  What  Cokstftdtes:  See  coUeoltd  oaaee  in  note  to  Webber  t. 
Davis,  69  Am.  Deo.  90. 

Trover  is  MAiNTAnrABLB  for  Bailed  Propxbtt  which  the  bailee  has  nsed 
for  other  purposes,  or  in  a  different  manner  irom  that  designated  in  the  con- 
tract of  bailment:  Cfrodaer  ▼.  OuUhm;  69  Am.  Deo.  118;  Sternie^  r.  Cfayhrd, 
48  Id.  651;  J^oOcy  y.  Co^,  66  Id.  752,  and  notes  to  these  cases. 

Measube  of  Damages  in  T&oyer:  ifooc^  t.  WMtn^,  61  Am.  Deo.  SI9| 
Angier  t.  TamUm  Paper  MoMifaeturkig  Ox,  Id.  436;  fRIiim  y.  lAttk^  51  UL 
307.  and  collected  oases  in  notes  thereto. 
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Ttts  FEOffoiPAL  OAflB  WAB  OOKD  uk  aaoh  of  the  foUowing  antboiitifli^  and 
to  tho  point  ftated:  In  a  oonditional  sale  of  obattelii  the  fiwperijf  to  remain 
in  tho  seller  until  the  whole  debt  is  paid,  and  where  a  Uan  la  giyen  to  that 
cffdct^  and  recorded,  a  purchaser  from  the  yendee  will  be  diarged  with  oon^ 
•tmofcive  l^gal  notice  of  the  £aots»  and  good  &ith  will  not  help  him:  Morgam 
V.  Kidder,  65  Vt  37a  The  role  of  the  principal  case,  that  hi  trorer  the 
▼aloe  of  tiie  property  at  the  time  of  the  oonveraion,  with  interest  thereaftsr, 
is  the  rule  of  damages,  was  referred  to  in  CkmaU  r.  Spear,  66  Id.  408;  bnt 
it  was  there  remarked  that  this  mle  was  annonnoed  without  disenssion  by 
the  ooonsel  or  the  court;  and  it  was  farther  said,  in  Ckmmi  y.  £^pear,  mtpn^ 
that  all  the  aathorities  agree  that  the  Uipee  of  time  from  the  eommissioii  ef 
the  wrong  to  tiie  time  of  reoovery  may  be  oonaidered  by  the  jury  in  deter- 
mining what  som  will  fairly  compensate  the  party  for  the  injury  receiTedi 
and  that  whether  it  is  oalled  interest  or  damages  for  the  detentioii  of  the 
compensation  whioh  should  haye  been  paid  at  the  time  the  wnog  waa  in- 
flifftftd  makes  no  ^^^frw^n^^ 
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[80  VmacoiiT,  S14] 
DiuvKBT  OF  GooM  TO,  Ain>  THxm  AoGBFTAirai  BT»  Oamli»»  Kaud  bt 

PiTBGHASXB  is  a  sufficient  receipt  and  acceptance  to  take  the  sale  out  d 

the  statute  of  frauds. 
PvBCBAnnt'B  BaoHT  to  Rifudiatb  Pabcml  Sale  or  Goods  wm  sn  Bzib- 

otSKD  ImaDiATBLT  upou  their  deliyery  to  him»  or  he  will  be  regarded 

as  haying  accepted  them. 

Book-account.  ThefiMts  are  guffidently  stated  In  tlie 
epjnion. 

James  L.  Stark^  for  the  defendant. 

H.  CanfiMj  for  the  plaintiff. 

By  Oonrt,  Redfibld,  C.  J.  Thia  ia  an  action  of  book-account 
to  recover  the  price  of  a  quantity  offence-poets  sold  by  the  plains- 
tiff  to  the  defendant,  and  by  his  direction  delivered  on  board 
cars,  at  the  railway-station  in  Shaftsbury,  furnished  by  the  de- 
fendant for  that  purpose;  and  which,  by  the  station-agent  at 
that  place,  were  forwarded  to  the  defendant  at  some  place  in 
the  state  of  New  York.  There  is  nothing  in  the  case  to  show 
that  the  parties  contemplated  a  delivery  or  acceptance  at  any 
other  place  than  Shaftsbury,  and  every  reason  to  presume  that 
they  did  not.  It  does  not  appear  that  the  plaintiff  knew  to 
what  particular  place  the  poets  were  to  be  forwarded,  or  by 
what  instrumentality,  although  it  is  probable  he  may  have 
known  more  on  these  points  than  is  stated  in  the  report  He 
had  nothing  to  do  with  the  conveyance,  either  in  selecting  the 
oanier,  or  becoming  in  any  way  respcxiaible  for  his  conduct 
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The  delivery  and  acceptance  were  then  perfected,  as  it  seems 
to  us,  at  the  time  the  posts  were  sent  from  the  station  at 
Bhaftsbory.  It  is  undoubtedly  true  that  the  defendant,  at  that 
time  and  place,  had  a  right  to  repudiate  the  posts  after  deliv- 
ery. In  other  words,  in  order  to  perfect  the  case  under  the 
statute  of  frauds,  something  more  is  necessary  than  a  mere 
delivery  of  the  goods.  In  the  language  of  the  statute,  the 
purchaser  must  "  accept  and  receive  part  of  the  goods."  But 
this  may  be  constructive  as  well  as  actual,  and  it  may  be  done 
through  the  instrumentality  of  an  agent  of  the  purchaser,  as 
well  as  personally. 

It  was  once  held  that  a  delivery  to  a  common  carrier  not 
selected  by  the  purchaser  by  the  latter's  direction  was  an  ac- 
ceptance by  the  puchaser  within  the  statute:  Hart  v.  SatiUyy 
3  Camp.  628.  In  this  case  the  judge  told  the  jury  that  the 
purchaeer  must  be  considered  as  having  constituted  the  car- 
rier his  agent  '^to  accept  and  receive  the  goods."  But  this 
case  has  not  been  followed  in  later  cases:  Hanson  v.  Armitage, 
6  Bam.  &  Aid.  557;  Acebal  v.  Levy^  10  Bing.  378. 

But  it  seems  now  to  be  regarded  as  well  settled,  that  if  the 
pjrchaser  name  the  carrier,  he  is  bound  by  the  delivery  to 
such  carrier.  The  carrier  becomes  his  agent  for  the  acceptance, 
and  if  the  goods  are  accepted  by  the  carrier  and  forwarded  to 
the  purchaser,  he  becomes  liable  for  the  price:  2  Parsons  on 
Gont.  328,  329;  BuaheU  v.  Wheeler,  15  Q.  B.  422.  But  this  will 
depend  upon  the  intention  of  the  parties,  to  be  gathered  from 
the  circumstances  of  each  case,  to  some  extent. 

The  present  case  is  not  difiTerent  in  principle  from  what  it 
would  be  if  the  goods  were  to  have  been  sent  to  New  Orleans 
or  to  Liverpool,  as  it  seems  to  us.  In  neither  case  would  it 
be  expected  the  seller  would  take  the  risk  of  the  conveyance, 
or  give  the  purchaser  an  absolute  election  whether  to  accept 
the  goods  on  their  arrival  or  not.  This  case,  as  it  seems  to  us^ 
is  not  different  from  what  it  would  have  been  if  the  delivery 
were  to  have  been  made  upon  the  grounds  of  the  company 
about  their  station.  The  railway  company  had  been  directed 
by  the  purchaser  to  load  them  into  cars.  And  in  such  a  case 
there  could  be  no  ground  to  question  that  the  removal  of 
the  goods,  although  by  an  agent,  and  that  agent  a  common 
carrier,  would  be  a  sufficient  receipt  and  acceptance. 

Where  each  case  is  determined  upon  its  facts,  as  cases  must 
be  upon  this  subject  to  a  considerable  extent,  they  will  not 
always  appear  consistent  with  each  other.    There  will  be  ex* 


Feb.  1858.]  Spknceb  v.  Hale.  811 

treme  cases  which  seem  to  impinge  upon  the  principle.  But 
they  cannot  be  followed  any  farther  than  they  follow  the  prin* 
ciple  upon  which  they  profess  to  ga 

The  cases  all  agree  that  the  purchaser  may  so  conduct  as  to 
waive  the  right  of  repudiation  of  the  goods,  which,  under  the 
statute,  he  undoubtedly  possesses  up  to  and  at  Qie  time  of 
delivery,  and  in  some  cases  until  the  goods  come  to  the  actual 
custody  of  the  vendee.  In  the  present  case,  there  is  nothing 
to  induce  the  court  to  believe  that  the  parties  probably  contem- 
plated any  such  right  of  repudiation  after  the  goods  left  the 
station  at  Shaftsbuiy.  It  seems  to  us  the  more  reasonable 
oonstruction  of  th<9  contract  is  that  no  such  right  was  expected 
to  have  been  exercised  after  that  time.  If  not,  then  the  omis- 
sion of  the  defendant  to  exercise  it  at  the  proper  time  was  a 
waiver  of  the  right,  and  equivalent  to  its  positive  exercise  by 
acceptance. 

But  if  the  contract  could  fairly  receive  the  construction  that 
the  purchaser  had  the  right  of  election  after  the  arrival  of  the 
posts  and  an  opportxmity  of  inspection,  it  seems  to  us  that  he 
must  be  regarded,  in  the  present  case,  as  having  acquiesced  in 
the  delivery  and  acceptance  so  long  and  in  such  a  manner  that 
Ills  subsequent  rejection  cannot  be  held  binding  upon  the 
plaintiff.  For  it  seems  that  a  day  or  two  after  the  posts  were 
forwarded  the  defendant  was  informed  by  the  plaintiff  of  that 
&ct,  and  that  he  then  promised  to  send  the  money  for  the 
price,  and  gave  no  intimation  of  any  dissatisfaction  for  about 
ten  days,  and  never  returned  the  posts. 

It  can  hardly  be  supposed  if  tiie  defendant  had  any  such 
right  of  election  after  the  arrival  of  the  goods  at  their  destina- 
tion, that  it  could  have  been  expected,  under  the  circum- 
stances, that  he  should  have  been  allowed  so  long  a  time  for 
its  exercise,  or  that  the  plaintiff  should  be  left  to  find  his  goods 
when  he  could,  and  return  them  at  his  own  expense.  In  fact, 
the  defendant's  acquiescence  is  an  acceptance.  The  cases  all 
agree  that  even  where  the  vendee  has  an  election  to  repudiate 
the  delivery,  he  must  do  it  immediately,  or  he  is  bound  by  the 
acquiescence  as  an  acceptance.  The  strongest  case  for  the 
defendant  read  at  the  bar,  that  of  Hunt  v.  Hechtj  20  Bng.  L.  & 
Eq.  524,  holds  expressly  that  the  purchaser  may,  by  his  con- 
duct, deprive  himself  of  the  option  secured  to  him  under  tlie 
statute.  This  we  think  the  defendant  in  this  case  did  do,  if 
this  option  were  to  have  been  exercised  when  the  goods  were 
delivered  on  board  the  cars,  by  allowing  his  agent  to  forward 
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them  to  him  in  New  York;  and  if  the  election  ooold  haTebeen 
exercised  after  the  arrival  of  the  articles,  which  it  seems  to  us 
onreasonable  to  allow,  then  the  right  is  expressly  waived  hy 
the  promise  to  pay,  and  impliedly  by  the  delay.  So  that  upon 
every  ground  it  seems  to  us  the  plaintiff  is  entitled  to  recover 
the  price  of  the  posts. 
Judgment  is  afiSrmed, 

Deuyxbt  AjfD  AoomnAJKOk  Suwiuunt  to  Tazs  Pdbobmi  out  or  Stat- 
VTMOvTraxjus:  See  Aiow  t.  ITarnery  43  Aid.  Deo.  417;  ooUeoted  omcs  in  note 
io Arnold y.  Delcma,  60 Id.  679;  HaugklaSngY.  Ball,  69  Id.  881|  McuwOIt. 
Brown,  63  Id.  606,  and  notee  to  tiieee  oaaee. 

Thi  FBnroiFAL  OASB  WAS  suMKABiziD  in  Oibbe  y.  Bei^aniin,  46  Vt.  190^ 
whare  it  wm  said  that  anthoritiee  mi^t  be  readily  nndtiplied  affirmiitg  the 
rule  of  the  principal  oaae  in  aabatantially  the  aame  language;  hat  that  it  waa 
of  acknowledged  aathority  in  the  oonitB  of  Vennont.  In  thia  oaae  it  waa 
held  that  the  mere  deliyery  of  the  wood  to  the  purchaser  waa  not  anffloinnt 
to  take  the  oaae  oat  of  the  gtatate  of  fnuida.  He  had  to  aooept  and  reoeiye 
it;  and  it  waa  enoagh  that  the  parohaaer  refoaed  to  aooept  the  wood  to  render 
theaaleinyalidondertheatatateof  fcanda.  The  principal  oaae  waa  also  dtad 
in  Strong  y.  Dodds,  4!J  Id.  855,  to  the  point  that  there  nmat  be  both  a  reoeipt 
and  acceptance  by  the  parohaaer  of  aome  part  of  the  good%  when  the  aale  ia 
oral,  to  remoye  the  atatate  dIaafaiUty;  and  H  wm  said  tha*  with  tills  aU  the 
aathoritiai  i^pee. 
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lao  vsBMom,  997.] 
DBCBiiBazioHs Qv PntsoN Iv juBSD  WHBN  Ko  (hn II FttBaTixiiov Svi- 

nmsoM  to  ahow  the  manner  in  which  the  injory  oooomd,  liow«?«r  naazly 

oontemporaneoaa  with  the  occarrenoe. 
DiOLABATioirs  or  Pabtt  that  Defendakt  Robbed  Hm,  though  made  bat 

shortly  after  the  crime,  if  any,  waa  commiteed,  are  not  a  part  of  the  re» 

ffesUBf  and  are  inadmiaaible  to  prove  the  oorpun  deUOL 
OsBOUMsrAKCEB  Tkndino  TO  PsoyB  OoBFua  Dbuctx  omlt,  and  thoae  tend* 

ing  to  proye  defandant*a  gailt  only,  ahoold  be  aeparaialy  presented  to 

the  Jury  and  the  efibot  of  each  stated,  and  it  ia  error  to  inatract  the  jury 

that  they  may  consider  all  the  oiroamstancea  in  the  oaae  together  apoa 

both  questioaa. 
Whin  Ck>Bru8  Dxuon  is  Showh  bt  OnoumsAimAL  Bymnraii  it  mnat  be 

ao  eatahtiahed  aa  to^exdlade  all  nnoertam^  or  doabta  Iran  the  minda  U 

the  joiy. 

Imdictmsnt  {or  assault  with  intent  to  kill)  for  assault  with 
intent  to  rob,  and  for  highway  robbery.  Davidson  had  hired 
one  Baldwin  to  work  for  him,  and  he  was  to  begin  in  a  fort* 
night    Davidson,  having  a  horse  and  wagon,  offered  to  tak» 
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Baldwin  part  way  home.  Baldwin  accepted,  and  they  dioye 
to  a  secluded  spot  on  the  road.  After  that  Davidson  was  seen 
alone  in  his  wagon,  and  Baldwin  was  found  somewhat  bruised 
lying  by  the  roadside.  He  claimed  that  Davidson  had  assaulted 
him.  He  swore  out  a  warrant  for  his  arrest,  but  when  the  day 
for  trial  came  was  not  present  as  a  witness.  The  prosecution 
attempted  to  prove  the  charges  in  the  indictment  by  circum- 
stances, and  introduced  all  the  circumstances  connected  with 
the  matter,  and  also  the  declarations  of  Baldwin,  made  when 
found  by  the  roadside;  all  of  which  was  objected  to  by  the  de- 
fendant. Defendant  then  requested  the  court  to  charge  the 
jury  that  in  order  to  convict,  they  must  find  that  the  crimes 
had  been  committed;  but  that  the  robbery  could  not  be  proved 
by  circumstances  or  acts  which  did  not  necessarily  tend  to 
that  result;  as,  that  defendant  knew  Baldwin  had  no  money; 
or  that  he  hired  him  to  work  by  an  unusual  contract;  or  that 
he  went  with  him  to  a  secluded  piece  of  road;  or  that  Baldwin 
was  more  hurt  than  Davidson;  and  that  these  matters  could 
not  be  considered  in  deciding  whether  any  crime  had  been 
committed.  The  court  refused  to  so  charge  the  jury,  but  in- 
structed them  that  a  crime  must  be  proved,  and  that  defend- 
ant was  the  perpetrator,  before  they  could  find  a  verdict  of 
guilty;  and  that  they  might  determine  both  of  these  points 
from  the  same  evidence.    The  jury  found  a  verdict  of  guilty. 

B.  L,  KnowUonj  state  attorney,  for  the  proeecution. 

By  Court,  Redhsld,  C.  J.  1.  The  first  question  is  in  regard 
to  the  admisrion  of  the  statement  of  Baldwin,  at  the  time  he 
was  first  discovered  by  the  witnesses. 

It  is  well  settled  that  the  declarations  of  a  party  injured 
when  no  one  is  present  are  not  evidence  to  show  the  manner  in 
which  the  injury  occurred,  however  nearly  contemporaneous 
with  the  occurrence.  Such  declarations  do  not  tend  to  char- 
acterize the  transaction,  and  are,  by  consequence,  no  part  of  it, 
and  cannot  be  admitted  as  such.  This  has  been  decided  in 
this  state  with  reference  to  injuries  upon  the  highway  when  no 
one  was  present  who  could  be  a  witness. 

The  declarations  of  the  party  are  received  to  show  the  extent 
of  latent  injuries  upon  the  person,  upon  the  general  ground 
that  such  injuries  are  incapable  of  being  shown  in  any  other 
mode  except  by  such  declarations  as  to  their  effect,  but  they 
•le  not  admitted  as  part  of  the  res  geHa. 

Hence,  it  clearly  would  not  have  been  competent  to  show 
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that  Baldwin  eaid,  when  first  discovered,  that  he  had  been 
robbed,  or  that  he  had  been  robbed  by  the  respondent,  although 
undoubtedly  such  a  statement  would  have  some  effect  in  con- 
vincing the  jury  that  such  was  the  fact  But  it  is  merely  hear- 
say, and  depends  for  its  force  wholly  upon  the  veracity  of  the 
speaker  and  the  circumstances  under  which  it  was  uttered.  And 
it  does  not  tend  to  characterize  any  act  of  the  party  speaking. 

The  testimony  objected  to  in  the  present  case  was  simply 
an  inquiry,  in  other  words,  if  the  witnesses  had  seen  the  re- 
spondent. And  it  is  relied  upon  as  equivalent  to  a  declaration 
that  Davidson  had  robbed  him.  It  is  indeed  of  less  force  than 
that,  and  is  clearly  inadmissible,  upon  the  question  of  proving 
the  corpus  delicti,  towards  proving  which  it  seems  to  have  gone 
to  the  jury. 

Can  this  be  received  as  part  of  the  res  gestm^  which  means, 
as  part  of  the  transaction?  Of  what  transaction?  it  may  be 
inquired.  The  transaction  of  the  robbery,  upon  the  theory  of 
the  government,  was  fully  completed  some  time  before  this 
declaration  was  made.  There  was  no  transaction  then  in  pro- 
gress of  which  this  declaration  could  form  a  part,  unless  it  was 
the  pursuit  of  the  respondent  by  Baldwin.  And  it  is  difficult 
to  see  how  that  had  any  tendency  to  show  that  a  robbery  had 
been  committed,  however  it  might  bear  upon  the  question 
whether  the  respondent  was  the  jmrty  whose  agency  had  pro- 
duced the  injury,  whatever  it  was.  lliere  seems  to  have  been 
no  great  question  that  the  respondent  was  the  only  party  who 
had  been  with  Baldwin  after  he  was  last  seen  a  few  rods  east 
of  the  point  where  he  was  then  found.  And  if  the  injuries  to 
Baldwin  were  not  accidental,  of  which  there  seems  no  great 
probability  from  the  testimony  detailed,  it  may  be  said  there 
was  not  much  question  that  the  respondent  had  some  agency 
in  their  production.  But  we  do  not  perceive  that  the  fact  that 
Baldwin  was  pursuing  the  respondent  tended  to  show  that  the 
case  was  one  of  robbery  rather  than  of  conflict.  Baldwin 
would  have  been  about  as  likely  to  pursue  him  in  the  one  case 
as  the  other. 

The  mere  fact  of  pursuit  is  not,  then,  competent  evidence 
to  prove  the  robbery,  to  which  end  it  was  suffered  to  go  to  the 
jury,  notwithstanding  the  remonstrances  of  the  respondent's 
counsel. 

For  so  long  as  it  is  supposable  that  the  injury  may  have 
happened  by  accident  or  possibly  by  other  hands,  the  mere 
pursuit  may  have  been  to  overtake  the  respondent  as  a  friend 
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to  gain  relief.  The  pursuit  of  the  respondent  by  Baldwm,  be- 
ing then  consistent  with  more  than  one  theory  of  the  production 
of  the  injury,  the  fact  does  not  tend  to  prove  the  case  charged 
in  the  indictment.  The  corpua  delicti  must  be  assumed  to  be 
proved  before  the  pursuit  becomes  of  any  importance;  and  the 
testimony  having  been  objected  to,  and  no  instruction  bcii^g 
given  as  to  its  effect,  it  possibly  might  have  been  viewed  by 
the  jury  as  possessing  some  intrinsic  importance,  firom  the 
mere  fact  that  it  was  ruled  in,  notwithstanding  objection,  which 
otherwise  it  would  not  have  had  in  their  minds;  and  as  it 
went  into  the  case,  and  was  left  to  the  jury  as  tending  to  prove 
the  corpus  delicti^  is  impossible  to  maintain  its  competency. 
And  we  do  not  decide  that  it  had  any  legal  tendency  to  iden- 
tify the  guilty  party.  But  if  it  were  confined  to  that  point, 
and  that  were  the  only  difficulty,  I  could,  I  think,  make  it  a 
circumstance  of  some  slight  weight,  and  legitimately  entitled 
to  be  considered  if  left  to  the  jury  upon  that  point  only. 

2.  But  the  charge  of  the  court  seems  to  us  to  have  been 
fatally  defective. 

The  court,  even  when  specially  requested,  expressly  declined 
to  instruct  the  jury  in  regard  to  any  separation  between  the 
circumstances  which  tended  to  prove  the  corpus  delicti^  and 
those  which  went  to  identify  the  guilty  party. 

This  was  certainly  important  and  usual  in  all  criminal  trials, 
where  there  is  any  doubt  of  the  commission  of  the  crime  alleged. 
And  some  of  the  circumstances  enumerated  in  the  request  did 
not  tend  to  prove  the  offense,  e.  g.^  Davidson's  knowledge  that 
Baldwin  had  money  about  his  person,  or  the  contract  he  made 
with  Baldwin,  or  Davidson's  appearance  when  he  was  arrested, 
or  Baldwin's  inquiry  for  Davidson,  as  we  have  before  said: 
And  the  jury  were  not  told,  what  the  cases  all  require,  that 
when  the  corpus  delicti  is  attempted  to  be  shown  by  circum- 
stantial evidence,  it  must  be  so  established  as  to  positively 
oxclude  all  uncertainty  or  doubt  from  the  minds  of  the  jury. 
Not  that  each  particular  circumstance  must  be  of  this  conclu- 
sive character,  but  all  combined  must  produce  the  same  degree 
of  certainty  as  positive  proo£ 

Verdict  set  aside,  and  new  trial  granted. 


KviDSHCB  n  HOT  ADMI88IBU  AB  Pabt  OV  R|8  QWBftM,  M  a  geilttnl  TVlt, 
-ulefls  it  grows  cmt  of  the  prmcipttl  tnmiHiction,  OliistntM  its  ehanefcer,  and 
li  oontampossaeoiis  with  it:  Batton  t.  WaUoUf  58  Am.  Deo.  504,  and  oases  in 
aole  thereto  on  the  admissibility  of  evidenoe  as  part  of  the  res  gesia,  DeoU- 
fskions  aeoonq^ytng  act  and  inadmissible  in  evidence  are  Jnsdmissihle  ss 
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part  of  the  ref  peito;  and  the  dedamtions  of  a  competent  witnaea  are  inad* 
mianble,  except  when  part  of  the  ret  gestee:  OUberi  t.  OiXbert^  Id.  268.  Bat: 
the  declarationa  of  a  party  are  admionble  aa  part  of  the  ret  gesUBf  if  made  at 
the  time  of  an  act  done  by  him  and  explanatory  thereof,  where  evidence  of 
•nch  act  ia  itaelf  admissible:  Welmort  ▼.  MeU,  59  Id.  607.  Mere  narration  of* 
event  alter  it  is  folly  ended  does  not  form  part  of  the  ref  ffetkt,'  Inrnt  t. 
Steamer  SentUar,  64  Id.  909. 

CmcuMSTAiiTiAL  EviDMcni  nr  Criiixhal  Cases:  See  extended  note  to- 
Bippey  r.  MWer,  62  Am.  Dee.  ISl;  FintUey r.  StaU,  S6 Id.  miChmmamomW^ 
w.  Webtter,  62  Id.  711,  and  notes  787. 

Ck>BFUS  DxLiOTif  Fboov  or,  bt  CaamasAjmAh  BvxDMirai:  See  eztsBdad 
note  to  Bifpey  t.  MiUm^  62  Anu  Deo.  181. 


NUTT   V.  WHEBLBi, 

[80  VmMOHT,  4S6.J 

TmofVER  IS  NOT  Maditiiiiabli  AQAast  Omont  <m  Aotborizid  Pkbso» 
TOR  Mna  Nbolkv  to  Taks  Pbofie  Garb  or  Attaobxd  PndKnrAL 
PnopXBTT;  neither  wiU  snoh  neglect  render  him  a  trespasser  from  the- 


Ownoi's  Pbopxb  Rsm kdt  bob  OmoBB's  Nbouobncb  nr  Takoto  Cabb  txt 
Pebsonal  Pbopbbtt  whilb  ubdbb  AxTAOHicBirT  is  a  special  action  c» 
the  case. 

CknrvBBSiov,  abb  Bvidbbob  noBaor.— A  lawfol  taking  is  no  ocmTenion. 
So  mere  n^gliganoe  of  officer  in  taking  care  of  attached  personal  property 
is  no  evidence  of  oonTenicn. 

Ibtozjoatiho  LiguoB,  Hblx>  bt  Onb  Who  Claims  to  Hold  It  iob  Law- 
ruL  FuBPOBi^  IS  SuBJBor  ID  Att AOHMBNT  for  his  debts,  like  other 
property,  and  may  be  add  for  a  lawful  purpose^  on  an  execution  against 
him.  And  the  officer  who  has  attached  it»  in  a  soit  against  the  owner^ 
is  not  prednded,  by  the  fact  of  its  being  intoxicating  liqnor,  from  justi- 
fying snch  attachment  in  an  action  of  trover,  brought  by  the  owner 
against  him. 

Tbovbb  for  a  cask  of  gin,  which  was  attached  by  the  defend- 
ant, as  an  authorized  officer  or  person,  upon  a  writ  against  the- 
plaintiff.  This  was  an  attachment  suit  brought  by  a  liquor 
dealer  named  Ostheim,  who  had  previously  sold  the  gin  to- 
plaintiff,  a  hotel-keeper,  to  be  paid  for  when  it  was  used  up. 
The  cask  was  unopened  at  the  time  of  the  attachment,  some- 
three  months  after  the  sale.  Defendant  testified  that  when  he- 
made  the  attachment,  the  plaintiff  said  he  had  not  bought  the 
gin,  but  that  it  had  been  sent  to  him  by  Ostheim,  and  that  he^ 
should  let  Ostheim  have  it  again  when  he  was  next  at  that 
place  if  he  would  pay  the  freight  on  it.  But  the  plaintiff  testi- 
fied that  he  told  the  defendant  when  he  attached  the  gin  that 
he  had  bought  it,  but  that  be  was  not  to  pay  for  it  until  he  bad 
used  it;  and  that  he  did  not  buy  it  to  furnish  to  his  guests  ia 
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the  hotel,  but  for  his  own  use  and  that  of  his  family.  He 
ftiriher  teetified  that  he  did  not  porchaae  the  gin  with  any  in- 
tention of  putting  it  to  an  illegal  use.  Wheeler  took  the  gin 
and  deposited  it  in  his  own  hoose  for  safe-keeping,  and  made  a 
retom  on  the  attachment.  The  suit  by  Ostheim  against  Nutt 
to  recover  the  price  of  the  gin  resulted  in  a  nonsuit.  Nutt  then 
demanded  the  gin  of  Wheeler;  but  prior  to  this  demand,  the 
gin  had  been  taken  from  Wheeler's  house,  during  his  absence, 
by  Ostheim's  agent,  and  sold  by  him  to  the  authorized  agent  of 
the  town  of  Bethel  for  selling  liquor  under  the  statute.  When 
the  defendant  attached  the  cask,  it  contained  forty-two  gaUons 
of  gin;  but  when  it  was  sold  to  the  town  agent  of  Bethel  it 
contained  but  thirty-five  gallons,  seven  gallons  having  been 
taken  out  by  some  one,  or  having  leaked  out  or  evaporated. 
Plaintiff  had  no  license  or  authority  under  the  law  to  sell,  fur- 
nish, or  give  away  intoxicating  liquors.  Upon  these  fSeuits,  the 
court  inferred  that  the  plaintiff,  with  Ostheim's  knowledge  of 
his  purpose,  bought  the  gin  to  use  as  a  beverage,  and  mainly 
to  furnish  to  hia  guests.    Judgment  for  defendant. 

Waahbum  and  Marshy  for  the  plaintiff. 
A.  P.  HunUm^  for  the  defendant. 

By  Court,  Bennett,  J.  It  is  assumed  by  the  plaintiff  % 
counsel  in  this  case  that  this  cask  of  gin  was  the  x'K>i)erty  of 
the  plaintiff;  that  it  was  not  purchased  by  him  in  contraven- 
tion to  the  statute  law  of  this  state,  and  that  upon  the  face  of 
the  bill  of  exceptions  there  was  no  evidence  tending  to  justify 
the  finding  of  the  court  below;  that  the  plaintiff  bought  this 
liquor  mainly  to  furnish  to  his  guests,  in  violation  of  the  statute. 
If  we  admit  all  this  assumption  to  .be  weU  founded,  it  neces- 
sarily raises  the  question  whether  upon  that  assumption  this 
action  can  be  sustained  against  this  defendant.  We  find  that 
the  defendant,  on  the  fifteenth  of  January,  1855,  attached  this 
cask  of  gin  on  a  writ  against  the  present  plaintiff  and  in  favor 
of  Ostheim,  of  New  York,  which  he  was  duly  authorized  to 
serve;  that  under  the  process  the  liquor  was  taken  by  this 
special  officer  and  deposited  in  his  own  cellar,  and  the  writ 
was  duly  returned  to  the  magistrate,  and  the  cause  continued 
from  time  to  time  until  the  twelfth  day  of  March,  1855,  when 
the  plaintiff  became  nonsuited. 

It  is  clear  that  this  defendant  was  guilty  of  no  wrong  in  at- 
taching and  carrying  away  this  liquor,  and  that  this  action 
cannot  be  maintained  for  the  taking,  unless  he  became  a  tree- 
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passer  ab  initio,  A  lawful  taking  is  no  conversion.  There  ia 
nothing  in  the  case  subsequent  to  the  taking  that  can  make  th» 
defendant  a  trespasser  firom  the  beginning.  If  he  was  guilty 
of  negligence  in  taking  care  of  this  liquor  so  as  to  preserve  it 
for  the  plaintiff,  upon  the  dissolution  of  the  attachment,  it  waa 
a  non-feasance,  as  was  held  in  the  case  of  Abbott  v.  Kimball^  19 
Vt.  658  [47  Am.  Dec.  708],  for  which  trover  will  not  lie,  as  waa 
there  held.  The  remedy  would  be  in  case  for  the  negligence. 
It  appears,  it  is  true,  that  the  plaintiff  made  a  demand  upon 
the  defendant  for  a  return  of  the  gin  after  Ostheim  had  entered 
his  nonsuit,  but  before  that  Ostheim,  by  his  agents,  had,  in  the 
absence  of  the  defendant  from  home,  taken  the  liquor  away 
from  his  cellar  and  sold  it  The  fSailure  of  the  defendant, 
under  such  circumstances,  to  deliver  the  gin  to  the  plaintiff 
was  no  evidence  of  conversion. 

As  to  the  seven  gallons  that  were  found  missing,  when  the 
agents  of  Ostheim  sold  the  gin  to  the  town  agent,  the  case  finds 
*4t  had  been  taken  out  by  some  one,  or  had  evaporated,  or 
leaked  out"  This,  to  be  sure,  may  be  thought  to  be  a  misfor- 
tune, and  if  it  happened  for  want  of  care  in  the  defendant,  he 
would  be  liable  in  case  for  the  negligence,  but  to  charge  him  in 
trover  for  it,  there  must  be  something  more  than  a  non-feaa* 
ance,  and  this  must  have  been  found  by  the  exceptions. 

We  cannot  presume  it  for  the  sake  of  reversing  a  judgment 
of  the  county  court.  But  it  was  said  in  the  argument  that 
this  liquor  was  not  subject  to  attachment,  and  that  therefore 
the  defendant  cannot  justify  the  taking  under  his  process. 

But  why  not?  It  is  assumed  by  the  plaintiff's  counsel  that 
it  is  property,  and  held  by  the  plaintiff  for  a  lawful  purpose, 
and  if  so,  it  should  be  protected  in  his  hands,  and  subjected  to 
his  debts,  in  common  with  his  other  property.  It  could  be  sold 
on  the  execution  for  a  lawful  purpose,  and  we  can  hardly  pre* 
sume,  in  the  absence  of  proof,  an  intent  to  sell  it  for  an  unlaw- 
ful purpose,  and  thereby  contaminate  the  attachment 

In  this  view  of  the  case,  the  judgment  was  right  below,  and 
it  is  of  no  importance  to  consider  any  other  questions  arising 
on  the  bill  of  exceptions. 

Judgment  aflirmed,  with  oosts. 

Trotkb  wnx  NOT  Ln  Aamna  Atticbivo  OffiaDt  iob  Ksslkv  in  not 
taking  proper  care  of  the  praperiy  attMsfaad:  AbboU  v.  KMbaO^  47  Am.  Deo. 
708,  and  note  711,  citing  the  prineipal  oaae. 

OnricKBy  wnsf  Tbupabsib  ab  Initio:  Pami  t.  Skmn,  54  Am.  Deo.  75,  and 
note  80:  note  to  Dkkmm  t.  Parker.  34  Id.  80;  Heatd  y.  Bargtatd,  40  Id.  694. 
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Ajtt  Act  Which  Dzprives  Ovticzb  of  Oohtbol  or  Attaohxd  Fiopntn 
win  sabject  the  person  who  does  it  to  an  action  for  soch  prdpertj:  NkhoU  ▼. 
Patient  86  Am.  Dec.  713;  and  trespass  cr  replevin  will  lie  for  a  tortioos  tak- 
ing: HayOiomY.  Ruthforth,  38 Id.  Ma 

OoirYXBnoHy  ahd  BvnaNai  tbbbkkt:  WMer  t.  Dotm^  69  Am.  Dec  87» 
and  notes  00. 

Spibituoitb  LiQircBfl  abi  PBorauTT,  at  least  until  they  are  jndioiaUy  and 
Anally  confiscated  and  ordered  to  be  destroyed:  AAer  r.  McCfirr^  61  Am. 
0ea  381. 

CiTATZOH  OF  FUBdP^  Gabi.— Where  pwperiy  has  been  attached,  and 
final  judgment  is  rendered  in  faror  of  the  defendant  in  the  soit  in  which  the 
attachment  was  made,  trover  will  not  lie  against  the  attaching  officer  for 
neglect  in  not  keeping  and  taking  suitable  care  of  the  property  attached. 
Snch  ne^^bot  is  a  mere  misfeasance^  and  the  proper  remedy  is  in  ease  for 
Mg^Ugenoei  2Mer  r.  MorrUl,  88  VI  482. 


OoKNBCnOUT    AND    PaSSUMFSIO    RiVBBB    RAniBOAD 

Company  v.  Cooper. 

[80  VKBXONT,  47e.j 

RlsiDiirCB  <KF  Bailwat  Coxpamt^  for  purpose  of  bringing  actions  as  plain- 
tifl^  is  in  the  ooonty  or  town  upon  the  legally  defined  route  of  their  road 
where  their  principal  office  and  the  center  of  their  business  operations  is 
situated.  This  principle  also  applies  to  banks,  manufacturing  and  steam- 
boat  companies;  and  to  an  ordinary  partnership  in  fixing  the  place  of  its 
liability  to  taxation  for  personalty. 

Bbedxnob  of  CoBFOEAiOBa  DOBS  HOT  iNFLUunxi  the  question  as  to  the 
location  or  residence  of  the  corporation  to  which  they  belong. 

EmDBNGB  OF  Railway  Ooxpakt  is  Ldutkd  to  the  range  of  the  legally 
defined  route  of  their  road,  where  their  charter  fixes  no  locality.  And 
this  principle  applies  to  all  other  corporate  companies. 

^An.^nAT%  COBPO&ATIOH  HAVIHO  No  RbSIDINOI  IN  ClBTAIK  OoUUTT  CAM- 
HOT  TRBta  Maimtaih  Suim  against  residents  of  other  counties. 

Absumpeot  to  recover  of  the  defendant  three  asBessments 
upon  ten  shares  of  the  plaintiffs'  capital  stock,  for  which  the 
defendant  had  subscribed.  The  writ  was  made  retnmable  in 
Windsor  county.  Defendant  pleaded  in  abatement  that  neither 
plaintiffs  nor  defendant  were  residents  of  Windsor  county  when 
suit  was  broughty  but,  on  the  contrary,  alleged  that  both  were 
residents  of  Orleans  county.  Plaintiffs  replied  that  their  char- 
ter authorized  them  to  construct  a  railroad  from  Windsor 
county  to  the  north  end  of  the  state  in  Orleans  county;  that 
when  suit  was  commenced,  their  railway  was  constructed  and 
in  operation  in  Windsor  and  other  counties  on  the  line;  and 
that  several  shareholders  in  the  plaintiffs'  capital  stock,  nau)' 
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ing  them,  resided  in  the  county  of  Windsor.  The  company 
had  no  office  in  Windsor  county,  except  its  ordinary  stations, 
but  had  a  general  office  in  Orleans  county.  Defendant  de- 
murred to  the  above  replication.  Judgment  was  rendered  pro 
forma  that  the  plea  was  sufficient,  and  the  replication  insuffi- 
cient.   Plaintiffs  excepted. 

Washburn  and  Marshy  for  the  plaintiffs. 
Peck  and  Colbyy  for  the  defendant. 

By  Court,  Bedfield,  C.  J.  The  question  presented  in  the 
present  case  is,  Where  may  a  railway  company  be  said  to  re- 
side, for  the  purpose  of  bringing  actions  as  plaintiff?  There  is 
no  express  statute  upon  the  subject,  except  the  general  pro- 
vision requiring  actions  to  be  brought  in  the  county  where  one 
of  the  parties  reside,  if  both  reside  in  the  state,  as  in  the  pres- 
ent case. 

The  statute  of  1853,  allowing  actions  against  railway  com- 
panies to  be  brought  in  any  county  into  which  their  route 
extends,  seems  to  have  no  proper  bearing  upon  the  question, 
inasmuch  as  this  special  provision  in  regard  to  railway  com- 
panies defendant  is  rather  an  implied  expression  of  the  sense 
of  the  legislature  not  to  extend  the  same  rule  to  actions  in 
favor  of  such  companies  by  any  express  enactment,  or  else  we 
should  expect  the  provision  would  have  been  made  general  in 
the  first  instance.  We  conclude,  then,  that,  strictly  speaking, 
it  can  have  no  proper  bearing  upon  the  question. 

The  same  may  be  said  of  the  recent  statute  in  this  state,  fix- 
ing the  locality  of  railway  companies,  for  the  purpose  of  bring- 
ing actions,  to  the  place  of  their  principal  business  center.  It 
has  no  other  effect  than  similar  statutes  in  other  states,  which 
do,  indeed,  when  found  to  be  uniform,  tend  to  show  the  general 
sense  upon  the  subject. 

Some  question  is  made  in  regard  to  the  form  of  the  plead- 
ings in  the  present  case.  But  we  have  not  attempted  to  be 
very  critical  with  either  the  plea  or  the  replication,  inasmuch 
as  both  parties  seem  desirous  that  the  question  involved  should 
be  determined.  We  think  it  may  fairly  be  said  that  the  plea 
and  replication,  taken  together,  present  the  following  facts,  so 
pleaded  as  to  be  admitted  by  the  demurrer:  — 

1.  That  the  defendant  resides  in  Orleans  county;  that  the 
plaintiffs'  road  extends  through  Orleans,  Caledonia,  and 
Orange  counties,  and  part  of  Windsor  county. 

2.  That  they  have  an  office  in  Orleans  county.  But  as  the 
presumption  or  implication  is  against  the  pleader,  Trhicb  is  the 
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defendant  in  this  case,  we  must  conclnde  that  it  is  not  the 
principal  office  of  bosiness  of  the  company. 

3.  That  the  company  have  no  such  office  of  any  kind  in  the 
county  of  Windsor,  except,  perhaps,  their  ordinary  way-stations, 
to  which  no  allusion  is  made  in  the  pleadings  upon  either  side, 
and  which  may  well  enough  be  presumed  to  exist,  notwith- 
standing the  averments  in  the  pleading. 

4.  That  some  of  the  corporatorB  do  reside  in  the  oountf  of 
Windsor. 

The  question  is,  then,  whether  it  sufficiently  appears  by  the 
pleadings  in  the  case  that  the  company  has  no  such  locality  in 
the  coxmty  of  Windsor  as  will  enable  it  to  maintain  actions  in 
that  coimty  against  residents  in  other  counties. 

1.  It  is  obvious,  we  think,  that  the  residence  of  the  corpora* 
tors  can  have  no  influence  in  regard  to  the  locality  of  the  cor- 
poration. The  corporators  in  this  company  are  the  owners,  for 
the  time  being,  of  the  shares  in  the  capital  stock.  This  interest 
is  merely  that  of  a  chose  in  action,  a  right  to  share  ratably  in 
the  surplus  or  net  earnings  of  the  company.  It  will  be  obvious 
that  the  residence  of  the  corporators  in  such  a  company  could 
have  no  proper  bearing  upon  the  question  of  the  locality  of  the 
company.  The  shares  might  all  be  owned  by  non-residents,  or 
by  the  residents  of  other  counties  than  those  through  which 
the  road  runs. 

2.  We  think  it  safe,  as  a  general  rule,  to  say  that  a  railway 
company,  if  it  have  any  place  of  residence,  must  be  limited  to 
the  range  of  its  legally  defined  route.  This  is  certainly  in 
analogy  to  all  other  corporate  companies.  They  are  held  to  have 
their  situs  or  residence  where  the  principal  business  is  trans- 
acted. This  is  so  in  the  case  of  banks,  manufacturing  com- 
panies, and  many  others,  and  although  these  companies  may, 
for  some  purposes,  transact  business  out  of  the  range  of  their 
ordinary  locality,  as  they  sometimes  do,  even  in  other  states  and 
counties,  they  are  still  regarded  as  having  a  fixed  situs  at  the 
place  where  their  principal  business  is  done. 

3.  We  think  the  same  rule  must  govern  in  regard  to  railways. 
They  all  have  certain  centers,  or  one  general  center,  of  their 
business  operations,  and  this  almost  of  necessity  confined  to 
their  route  and  ite  branches.  In  one  case,  it  is  held  that  where 
the  company  locate  their  principal  business  offices  in  a  city 
not  upon  their  line,  that  the  company  may  be  regarded  as 
having  ite  siiva  or  residence,  for  the  purpose  of  maintaining 
•ctions,  in  that  county:  Brisiol  v.  Chicago  and  Awrora  IPy,  15 
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HL  487.  The  court  in  Hub  case  say,  in  delivering  judgment^ 
(hajt  the  residence  of  the  company,  for  the  purpose  of  maintain* 
ing  actions,  may  be  regarded  as  extending  wheresoever  it  per- 
forms its  functions  and  exercises  its  franchises.  But  we  are 
not  prepared  to  adopt  this  view.  The  general  principle  of  the 
decision,  within  reasonable  limits,  we  regard  as  sound.  And 
it  is  maintained  in  the  other  cases  cited  in  argument  by  the  de- 
fendant's counsel.  And  it  does  not  seem  to  us  that  ihe  case» 
cited  by  the  plaintiffs'  counsel,  wherein  corporations  have  been 
held  to  be  liable  to  taxation  as  owners  of  real  property,  in  the 
place  of  its  locality,  conflict  in  any  sense  with  this  general  view. 
It  seems  to  us,  as  before  intimated,  very  questionable  how  £eur 
this  rule  should  be  so  applied  to  railways,  which  are  necessarily 
local,  as  to  give  them  a  residence  or  iitus  beyond  the  limits  of 
their  line.  Cases  may  be  supposed  where  this  may  seem 
plausible,  but  it  seems  to  us  a  somewhat  questicmable  test  of 
locality  when  carried  to  that  extent. 

But  we  are  certainly  not  prepared  to  wholly  disregard  it  aa 
a  test  of  the  proper  locality  of  such  a  corporation  upon  ques- 
tions of  residence  affecting  the  liability  to  taxation  for  person- 
ally, or  the  right  to  maintain  suits.  We  think,  in  the  cases  of 
those  companies  which  have  one  principal  center  of  business, 
there  can  be  no  question  that  it  is  to  be  regarded  as  the  ritu^ 
or  residence  of  the  company  for  such  purposes.  Where  they 
have  more  than  one  such  center  along  their  line,  they  might, 
with  some  propriety,  be  allowed  to  sue  on  that  ground  in  dif- 
ferent local  jurisdictions.  But  we  are  not  prepared  to  extend 
this  subdivision  of  locality  to  all  the  subdivisions  of  the  busi- 
ness of  the  company,  so  as  to  give  the  company  a  residence  at 
every  way-station,  or  throughout  its  whole  line.  No  case  has 
adopted  any  such  rule,  and  we  are  not  prepared  to  do  it. 

It  seems  to  us  that  the  fact  that  the  business  of  a  railway 
extends  throughout  its  road,  no  more  defeats  its  locality  or 
situs  being  deteripined  by  the  place  of  its  principal  business 
office  than  in  the  case  of  other  corporations,  more  or  less  anal- 
ogous. The  case  of  a  bank  or  manufacturing  company,  al- 
though differing  in  its  general  functions  from  those  of  a  railway, 
yet  may  serve  to  illustrate  the  point.  One  important  function 
and  franchise  of  banking  companies  is,  almost  of  necessity, 
under  the  present  arrangement  of  business,  performed  in  the 
great  commercial  cities  of  the  continent,  where  all  cirrency 
centers,  and  where  to  be  of  value  it  must  be  readily  convertible 
into  specie  equivalenta     And  it  often  beoomas  neoessary  for 
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(TOch  Ibieign  banking  oompaniei  in  the  cities  to  perfiurm  there 
many  of  their  important  offices,  snch  as  pnrchashig  specie 
and  negotiating  biHs,  protesting  for  non-payment,  and  insti- 
tuting suits.  The  same  is  troe  in  regard  to  much  of  the  busi- 
ness of  manufacturing  companies  in  conyerting  their  £Eibrios 
into  money. 

In  the  case  of  steamboat  companies  chartered  for  the  naiiga- 
ti(Hi  of  lakes  and  rivers,  their  business  is  of  necessity  extended 
over  their  line  much  in  the  same  mode  as  that  of  railway  com- 
panies. But  none  of  these  things  have  ever  been  regarded  as 
affecting  the  ritus  of  the  companies.  If  their  charter  fixes  no 
locality,  they  are  regarded  as  having  their  n(tu  in  the  place  of 
their  principal  office,  at  the  center  of  their  business  operations. 
And  it  seems  to  us  beyond  all  question  that  from  the  course  of 
decisions,  as  well  as  of  legislation,  and  the  general  convenience 
of  business,  the  same  rule  should  be  applied  in  determining  the 
nttMof  a  railway  company.  The  same  rule  has  been  applied  to 
an  ordinary  partnership  in  this  state  in  fixing  the  place  of  its  lia- 
bility to  taxation  &r  personally:  Fairbanh  y.  EiUredg&jZiyt.  9. 

Judgment  affirmed. 

RansKVOi  or  GoBroBJisvxvt  See  Smigamom  6f&  H.  H.  Gx  v.  €hmitif  iif 
JSw^Mb  M  Am.  Dm.  487,  and  oollMted  eMMiaiioteSOli  —Is  to  Jg^llfcmn 
ife.  i?.  il.  Ok  V.  a<aUfm^»  AdtnCn,  06  U.  96a 


NOBOBOSS  V.   BODGBBS. 

|W  VSMfOMT,  8Mb1 

BoBASB  s  BouiiD  10  SoFfOirr  axd  liAniTAor  hd  Wm^  sad  k  itilliii 
to  ber  labor  and  oarninsa,  wliilo  they  Uvo  togetlMr  m  tha  aaoal  ooma  of 
tho  marital  ralatioii. 

HugBAio)  GAnroT  BaoovxE  ms  Wivi'a  EAanNoa  laoii  On  wbo  baa  om- 
ployod  and  paid  ber,  wbere  tha  wife  baa  for  a  ooDiidanbla  period^  voimi- 
tarily  and  without  good  ranaoii,  liyad  apart  from  ber  baabaad,  and 
aapported  bafaeU  without  any  aaaiatanoe  from  him,  and  wbaro  tha  boa- 
band,  prior  to  the  payment  to  tha  wife,  did  not  datm  her 


BooK-Aooounr.  The  plaintiff's  claim  was  fixr  the  services  of 
his  wife,  who  worked  for  the  defendant  under  the  following  dr- 
cumstanceSy  as  foiund  by  the  auditor:  Plaintiff's  wife  left  him 
voluntarily  about  two  years  before  she  was  employed  by  the 
defendant.  The  cause  for  the  separation  did  not  appear.  Dur- 
ing the  two  years  she  had  taken  care  of  herself.  She  worked 
a  time  for  defendant,  who  paid  her  a  fair  compensation  for  ber 
labor.  Her  eaniings  were  needed  for  and  applied  toherim- 
mediate  necessities  iat  clothing  and  support    Defendant's  deal* 
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ings  were  entirely  with  the  wife,  without  notice,  consent,  or 
dissent  from  her  husband.    Judgment  for  defendant. 

Ormsby  and  FamAam,  for  the  plaintiff. 
C.  B.  Leslicy  for  the  defendant. 

By  Court,  Poland,  J.  The  general  principles  that  a  hiuh 
band  is  bound  to  support  and  maintain  his  wife,  and  that  he  is 
entitled  to  her  labor  and  earnings,  are  undisputed;  and  while 
they  actually  live  together  in  the  usual  course  of  that  relation, 
very  little  difficulty  arises  in  the  application  of  these  princi- 
ples; but  in  cases  where  the  legal  relation  still  subsists,  but 
the  parties  have,  in  fact,  became  alienated  and  separated,  and 
their  interests  conflict  with  each  other,  cases  of  great  perplexity 
arise.  In  the  present  case,  it  seems  from  the  auditor's  report 
that  the  plaintiff  and  his  wife  had  been  living  apart  for  a  con- 
siderable period  of  time  before  she  commenced  the  service  for 
the  defendant  for  which  the  plaintiff  seeks  to  recover.  The 
report  is  very  meager  and  bare  in  relation  to  all  facts  and  cir> 
cumstances  attending  the  separation,  and  the  cause  of  it.  The 
auditor  says  that  ^'  she  left  him,''  and  that  '^  she  left  volunta- 
rily," but  for  what  cause  did  not  appear.  We  think  that  from 
this  we  are  to  infer  that  she  was  not  forced  or  compelled  to 
leave  the  plaintiff,  but  not  that  it  was  wholly  by  her  own  fault, 
and  without  any  cause  or  fault  on  the  pa^  of  the  plaintiff. 
The  fair  inference  probably  is,  that  it  was  the  mutual  fault  of 
both  that  they  could  not  agree  to  live  together.  Clearly  enough, 
what  is  reported  by  the  auditor  would  not  be  sufficient  to  au- 
thorize a  third  person  to  sue  the  husband,  and  recover  for  neces- 
saries furnished  by  him  to  the  wife.  In  order  to  enable  one  to 
do  that,  when  a  wife  lives  apart  from  her  husband,  it  must  be 
shown  either  that  they  live  apart  by  mutual  consent,  or  that 
the  separation  is  by  the  fault  of  the  husband,  and  that  he  has 
not  supplied  her  with  proper  necessaries,  or  the  means  of  pro- 
curing them. 

The  plaintiff's  counsel  treat  the  question  whether  the  plain- 
tiff would  be  bound  by  his  wife's  contract  for  necessaries,  un- 
der the  circumstances  detailed  in  the  report,  as  to  the  separation 
and  its  causes,  as  synonymous  with  the  question  whether  he  is 
entitied  to  recover  for  her  services  during  the  same  period  for 
which  payment  has  in  good  faith  been  made  to  her  by  the  per- 
son employing  her;  and  all  the  authorities  quoted  by  the  plain* 
tiff's  counsel  have  been  to  show  that  the  plaintiff  would  not 
have  been  bound  to  pay  for  necessaries  furnished  to  her.  But 
we  think  the  questioDS  are  by  no  means  the  same,  but  depend 
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upon  qttite  different  principles.  Before  any  person  would  be 
authorized  to  furnish  her  with  necessaries,  and  rely  upon  the 
husband  for  payment,  he  would  be  bound  to  ascertain  the  true 
state  of  affairs  between  the  husband  and  wife,  whether  she  was 
not  already  provided  with  necessaries,  or  the  means  to  obtain 
them^  by  him,  and  if  she  was  not,  whether  it  was  not  her  tsLvli; 
and,  should  a  person  employing  the  wife,  and  making  payment 
to  her,  resist  the  husband's  claim  to  her  wages,  upon  the  ground 
that  she  was  not  supplied  by  her  husband,  and  was  entitled  to 
her  wages  to  procure  necessaries,  he  would  doubtless  be  held 
to  the  same  rule  of  proof.  But  in  employing  her,  and  paying 
her  for  her  services,  or  supplying  her  with  necessaries,  and  re- 
ceiving pay  from  her  therefor,  when  no  claim  is  sought  to  be 
established  against  the  husband,  the  right  depends  upon  quite 
different  principles. 

Even  when  husband  and  wife  are  living  together,  if  he  allows 
her  to  deal  in  a  particular  manner,  or  to  perform  services  and 
receive  pay  for  them  herself,  the  husband's  assent  to  such 
dealing  has  often  been  presumed,  and  we  think,  where  a  sepa- 
ration for  any  cause  has  taken  place,  and  for  any  considerable 
time,  the  husband  had  allowed  the  wife  to  deal  for  herself  and 
receive  pay  for  her  services  without  objection,  persons  would 
have  a  right  to  consider  him  as  assenting  to  such  course  of 
dealing  by  her. 

The  auditor  reports  that  after  she  left  her  husband,  up  to 
the  time  of  her  service  for  the  defendant,  she  worked  at  various 
places  and  took  care  of  herself. 

The  fiedr  import  of  this  is,  that  she  received  the  wages  of  her 
labor  and  expended  it  for  her  own  support 

The  period  of  her  labor  for  the  defendant  covered  over  a 
year  and  eight  months,  but  during  all  this  time,  and  during 
her  former  service  for  others,  it  does  not  appear  that  the  plain« 
tiff  ever  interfered,  or  claimed  any  of  her  wages,  or  expressed 
any  dissent  to  this  course  of  dealing  by  her;  and  from  this 
state  of  facts  the  defendant  might  properly  infer  that  the 
plaintiff  assented  to  her  thus  receiving  her  wages  and  expend* 
ing  them  for  her  own  support  The  auditor,  to  be  sure,  says 
the  defendant's  dealings  with  the  wife  were  without  any  assent 
at  dissent  by  the  plaintiff,  but  this  evidently  intends  any  ex* 
piess  assent  or  dissent,  and  leaves  in  full  force  his  silence  and 
non-interference,  not  only  in  former  years,  but  during  her  ser- 
vice for  the  defendant,  as  ground  for  belief  by  tiie  defendant 
Hiaft  the  plaintiff  did  not  intend  to  claim  the  wages  of  the  wife, 
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and  that  he  might  safely  pay  her.  It  is  very  probable  that  if 
the  plaintiff  had  notified  the  defendant,  before  payment  to  the 
wife,  not  to  pay  her,  and  that  he  claimed  her  wages,  the  de- 
fendant might  not  have  been  justified  in  paying  her,  bnt  we 
think  he  cannot  be  permitted  to  keep  silent  so  long  a  time, 
and  till  after  Ml  payment  to  her,  and  an  expenditure  of  the 
money  by  her,  and  Uien  come  in  and  reoover  her  wages*  It 
would  be  practically  a  firand  upon  the  defendant  to  permit  iL 
Judgment  affirmed. 

Hubbahd's  Dutt  d  10  Smvon  mi  Wm^  or  to  paj  ihom  who  do  ao  ia 
a  ifiMonalila  mamiflr:  Ommingham  r.  Irwht  10  Am.  Deo.  468^  and  ezteodad 
aote  402  tiiONto^  diawiiring  tho  liability  of  the  hoiband  to  maintaiii  his  wifi^ 
■howing  the  aflbofe  of  aepantion  upon  tfaia  dutj,  eta  To  the  aania  poink^  aea 
also  Walberr.  ainijpmm,42U.  216}  BUlktgr.  Pikhmr,  46  Id.  523;  OaUakanw. 
Pauermm,  61  Id.  712;  MMOl  r.  2V«nor,  66  Id.  421,  and  eaaea  oollaoted  ia 
notea  theratow 

GiTATioir  ov  PanraiiPii.  GA8a.--IiiilhN0nT#irtid^eM;4OVi.71»itwa8Uid 
down  aa  a  genacal  propoaitioD,  that  if  a  wife  pmrchnaas,  on  the  oradit  of  har 
hnaband,  naoaaiMrioa  for  her  own  nae^  the  hoabaad  la  boond  to  pay  for  tfaami 
bat  that  if  the  wife  refoae  to  Uto  with  her  hoaband  and  deaert  him,  in  viola* 
tion  of  her  daty,  and  without  reaaonable  or  Jnat  oanaa^  aha  oannot  bind  him 
to  pay  for  noonaairiei  fonuahed  her  by  a  par^  knowing  that  th^  Uva  aepa- 
rate  and  apart  And  the  prino^al  oaae  waa  oited  to  the  point  tiiat  before  a^y 
one  would  be  anthoriaed  to  fnmiah  her  nndar  snofa  cireimiatanoe%  relyiqg 
npoo  the  hoaband  for  payment^  he  ahonld  make  inqnizy  and  aaoertain  the 
tme  atate  of  affiura  between  them— vhether  aha  waa  not  already  profvidad 
for,  or  with  the  means  to  obtain  nacie— rfes,  by  and  through  her  hnaban^ 
and  if  Bol^  yAMm  it  waa  not  in  oooseqiMaoe  of  har  fanlt 


Watbbman  V.  GoNNBoncuT  AND  Passumpsio  Btybbs 

Railroad  Company. 


\jn  yxiKoiiT,  aa] 
Ufoh  FfeMnnro  Aonov  nmra  SuamiTai)  io  Bmia^  and  tiia  snhmlwfcm 

made  a  mla  of  oonrt,  plaintiiF  mnat  prooeed  for  the  aama  oaaso  of  aetifln 

named  in  his  deolaration. 
QusmoHs  ov  Vabianob  bxtwon  Diolaratiov  ahd  Ftoxnr  abi  Oomm- 

IBXD  AS  Waited  by  ref erenoe^  provided  that  the  matter  aet  np  aa  the 

pbdntiff'a  groond  of  reoovery  before  the  referee  ia  that  for  which  he  saed. 
PLBABnfGS  BBVOBE  RxntBEB.  ^Bvery  matter  which,  by  the  mlea  of  Uw, 

could  properly  have  been  introdnced  by  way  of  amendment  to  the  deda' 

ration  will  be  considered  to  have  been  added,  and  its  abaenoe  waived  oi 

cured  by  the  reference. 
ViBiAVCB  BSTWinr  DaoLAKATioir  AHB  Ftoxnr»  where  defendants  are  bhaiged 

with  obstrooting  and  tormng  a  wateroooraa  on  pbdntiira  land,  and  the 
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proof  is  ihat  defendants  allowed  their  diteh  to  become  lo  filled  np  ■•  to 
throw  an  aocamnlation  of  water  on  plaintiff's  land,  is  not  so  great  hat| 
by  amendment,  plaintiff's  declaration  might  be  made  to  corar  all  th« 
facts. 

IV   APFRAISSMXirT  OF   DaMAOES  TOR  LOGATDIO  RAILWAY  OH  Onx'S  PKU* 

ISMS,  every  injury  is  iudnded  that  the  owner  wonld  soffsr  by  the  oon* 
stmctioQ  of  the  road  in  a  reasonable  manner,  and  its  oontiniianoe  with 
care  and  pmdence. 

PitODlNCB  AND    CaKS    MAY  RbQUIXB   BaILBOAD   CoMFAHT   TO   KeIP   OPIV 

Ditch  to  prevent  an  accomnlation  of  water  on  the  land  adjoining  the 
track  and  owned  by  other  parties,  but  it  is  a  question  of  fsct,  and  not  ol 
law. 

Case  for  obBtructing  a  watercourse  on  plaintiff's  farm.  The 
fiusts  are  stated  fully  enough  in  the  opinion. 

A.  Howardy  and  Peek  and  Coiby^  for  the  defendants. . 

Ormsby  and  Famhamy  for  the  plaintiff. 

By  Court,  Poland,  J.  The  defendants'  first  objection  to  the 
recovery  of  the  plaintiff  upon  the  report  of  the  referee  is,  that 
the  facts  reported  as  found  do  not  sustain  the  charge  made  by 
the  plaintiff  in  his  declaration.  It  is  doubtless  true  that  where 
a  pending  action  is  submitted  to  a  referee,  and  the  submission 
is  made  a  rule  of  court,  that  the  plaintiff  must  proceed  for  the 
same  cause  of  action  named  in  his  declaration,  and  will  not  be 
permitted  to  abandon  that  cause  of  action,  and  go  for  another 
for  which  the  suit  was  not  brought.  But  this  is  an  objection 
that  must  go  to  the  very  substance  of  the  action^  and  to  the 
identity  of  the  cause  of  action  itself. 

All  questions  affecting  the  mere  form  of  the  suiti  and  all 
questions  of  variance  merely  between  the  declaration  and 
proof,  are  considered  as  waived  by  the  reference,  provided  it 
sufficiently  appears  that  the  matter  set  up  as  the  plaintiff's 
ground  of  recovery  before  the  referee  is  the  same  real  cause  of 
action  for  which  he  sued.  Many  cases  of  this  character  have 
been  before  the  court,  and  the  court  have  finally  settied  the 
TulCy  in  rejieated  cases,  that  every  matter  which  by  the  rules  of 
law  could  properly  have  been  introduced  by  way  of  amendment 
to  the  declaration  will  be  considered  as  having  been  added,  and 
its  absence  waived  or  cured  by  the  reference.  The  rule  estab- 
lished by  the  court  in  repeated  cases,  as  to  the  power  of  the 
court  to  allow  amendments,  only  limits  it  to  the  same  cause  of 
action,  and  form  of  action,  and  the  same  parties  to  the  suit; 
defects  of  any  other  character,  to  any  extent,  may  be  cured  by 
amendment.    In  the  present  case,  the  declaration  charges  the 
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defendants  with  obstructing  and  turning  a  watercourse  on  the 
plaintiff's  land,  whereby  certain  damages  were  sustained  by 
the  plaintiff.  By  the  referee's  report,  it  appears  that  the  real 
complaint  of  the  plaintiff  was,  that  the  defendants  having  built 
their  road  over  tiie  old  highway  through  his  £EU*m,  upon  the 
west  side  of  which  there  had  been  for  many  years  a  ditch  which 
served  to  carry  away  the  surface  water  on  the  plaintiff's  form, 
west  of  the  highway,  and  the  defendants  having  substantially 
continued  the  same  ditch  &r  some  years  after  making  their 
road,  finally  allowed  the  ditch  to  become  filled  up  with  sand, 
so  as  to  throw  the  accumulation  of  surface  water,  west  of  the 
railroad  track,  over  the  track  upon  the  east  side,  and  damage 
the  plaintiff.  Now,  perhaps  a  ditch  made  to  cairy  off  the  mere 
surface  water  produced  by  rains  or  the  melting  of  snow,  and  not 
as  a  channel  for  a  running  stream,  may  not  with  the  strictest 
propriety  be  called  a  watercourse,  but  in  common  parlance  it 
is  often  so  styled,  and  would  perhaps  as  generally  be  under- 
stood to  be  meant  by  that  term,  as  the  natural  channel  of  a 
stream,  or  an  artificial  channel  into  which  a  stream  of  water 
had  been  made  to  run. 

At  any  rate,  we  think  the  court  would  have  had  ample  power 
to  make  amendments  that  would  have  made  the  plaintiff's 
declaration  cover  all  that  was  tried  before  the  referee. 

The  defendants  claim,  too,  that  the  facts  reported  show  no 
liability  upon  them;  that  aU  that  they  have  done  must  be 
taken  to  have  been  included  in  and  covered  by  the  award  of 
the  commissioners. 

It  must  be  admitted,  under  the  award  of  the  commissioners, 
that  in  their  appraisal  everything  was  considered  and  included 
which  the  plaintiff  would  suffer  by  the  construction  of  the  de> 
fendants'  road  in  a  prudent  and  reasonable  manner,  and  all 
the  damages  that  would  be  likely  to  accrue  to  him  by  the  con* 
tinuance  of  the  road,  managed  and  taken  care  of  with  reason- 
able care  and  prudence. 

We  apprehend  that  a  railroad  company  may,  as  a  question 
of  prudence  and  care,  as  well  be  required  to  have  regard  to 
the  prevention  of  damage  to  a  land-owner  by  the  accumula- 
tion of  surface  water  merely  as  of  a  running  stream,  when  the 
geographical  formation  and  surrounding  circumstances  are 
such  as  to  make  it  apparent  to  reasonable  men  that  such  pre- 
cautions are  necessary,  and  that,  ordinarily,  what  would  be  a 
reasonable  performance  of  their  duty,  under  a  given  state  of 
circumstances,  would  be  a  question  of  fact,  and  not  a  question 
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of  law,  for  the  court.  The  defendants  seem  to  have  thought 
that  their  duty  or  safety  required  a  ditch  to  be  kept  open  on 
the  west  side  of  their  track,  on  the  plaintifif 's  land,  to  carry  ofiP 
the  large  accumulation  of  surface  water  there,  and  they  kept 
it  open  for  some  years,  but  finally  allowed  it  to  beoomo  filled 
up  and  the  water  to  run  over  and  damage  the  plaintiff. 

The  referee  finds  that  this  was  not  such  prudence  and  care 
as  the  defendants  were  bound  to  exercise  for  the  protection  of 
the  plaintiff,  and  if  it  was  not,  then  we  cannot  say  it  was  in* 
eluded  by  the  commissioners  in  the  award.  From  what  is  re- 
ported, we  cannot  say  the  referee  was  not  well  warranted  in 
his  conclusion,  firom  the  evidence  and  facts  before  him,  and  the 
judgment  of  the  county  court  accepting  his  report  is  affirmed. 

Rahjioad  CoMPAinr's  Luiolitt  loa  Damaowb  ABunra  wbom,  Construo 
noN  OF  Road:  See  Jimet  ▼.  Wtaiem  Vemumi  R.  R,  Co,,  66  Am.  Deo.  206,  and 
eoUected  ceees  in  note  thereto  210.  Ab  to  the  meesare  of  dunegee  allowed  to 
land-owner  for  injnriee  to  bis  land  by  oonatmotion  of  railroad  orer  it|  aee 
Johnmm  ▼.  AUarUic  €le.  R.  R,  Co.,  69  Id.  660. 

As  TO  RAniBOAD  CoMPAirT's  Right  to  Ovxbilow  Lavd  dt  Coiibtbuotiob 
ov  ITS  RoADb  aee  JcHmatm  ▼.  AUarUk  etc  R,  R,  Co,,  69  Am.  Deo.  660. 

Thb  pbdioipal  casb  was  gitbd  in  OranUt  Co,  ▼.  Forrar,  63  Vt.  687»  to  thi 
point  that  a  rolerenoe  waiToa  all  objections  to  the  form  of  the  dablantunL 


Henry  v.  Vermont  Central  Railroad  Go. 

Un  YntMoxT,  688.J 

Railway  CoMPAinr  n  hot  Liahlb  iob  Makdio  Ebmtiohs  a  RxjNioNa 
STRSAMBy  where  they  are  guilty  of  no  want  of  proper  care  and  skill,  unless 
they  directly  affect  the  riparian  owners. 

Railway  Goxfaity  n  Liahlb  iob  Making  Ebbotiohs  ik  Rmnmro  Stream, 
where  the  riparian  owner  abore  is  injured  by  the  rise  or  flowing  back  of 
water,  occasioned  by  sndh  erections  below  him.  This  is  a  direct  injury, 
and  the  company  must  guard  against  it. 

Railway  Cqhpaky  d  hot  Liablb  iob  Making  Nboissaby  Ebictions  in 
RuNNiNO  Stbbam,  though  a  riparian  proprietor's  land  below  has  been 
gradually  washed  away  by  a  change  In  the  course  of  the  current  of  the 
stream;  and  it  makes  no  difference  whether  sndh  erections  haTe  been 
made  in  a  careless  and  unskillful  manner  or  not  The  injury  is  merely 
consequential,  and  one  of  those  remote  consequences  whidi  tiie  law  will 
not  make  the  basis  of  an  action. 

Cabe.  Plaintiff  owned  a  farm  on  the  bank  of  Winooski  river. 
The  current  of  this  stream  ran  away  from  his  farm  towards 
the  other  bank,  until  defendants,  in  constructing  a  railroad 
bridge  across  the  river,  erected  two  piers  in  the  stream,  thereby 
obstructing  the  natural  and  ancient  ohanne!,  and  turning  tlia 
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current  directly  against  the  plaintifif's  farm,  the  effect  of  which 
was  to  cut  out  and  wash  away  a  large  quantity  of  land  there- 
from. The  declaration  was  demurred  to,  because  it  did  not 
show  that  the  plaintiff  had  suffered  any  damage  for  which  an 
action  would  lie,  and  was  declared  insufficient. 

Peck  and  Colby,  for  the  defendants. 

By  Court,  Redfield,  C.  J.  This  is  a  demurrer  to  the  plain- 
tiff's declaration. 

The  case  has  not  been  argued  on  the  part  of  the  plaintiff^ 
which  leaves  the  court  at  great  disadvantage,  as  it  seems  to  be 
one  of  first  impression. 

The  plaintiff's  claim  is  that  the  course  of  the  current  of  the 
river  has  been  so  changed,  by  the  erection  of  one  of  the  defend- 
ants' bridges,  that  it  wears  into  the  bank  on  his  side,  and  thus, 
by  attrition,  wears  off  his  soil,  and  gradually  changes  the  course 
)f  the  stream  some  distance  below  the  bridge,  to  his  detriment. 
Iii  the  first  count  this  is  charged,  in  general  terms,  as  the  re- 
sul'i  of  the  erection  of  defendants'  works.  There  is  no  allega- 
tion that  the  erections  are  unnecessary  for  the  defendants'  use 
or  convenience.  And  as  it  is  necessary  to  treat  the  defendants 
as  a  person,  and  by  consequence,  as  a  corporation  of  the  kind 
described,  in  order  to  maintain  the  action,  we  may  fairly  pre- 
sume they  do  not  make  expensive  erections  except  from  neces- 
sity or  convenience. 

The  law  is  well  settled  that  a  railway  company  is  not  liable 
for  making  erections  in  running  streams,  where  tiiey  are  guilty 
of  no  want  of  proper  care  and  skill,  unless  they  directly  affect 
the  riparian  owners.  If  the  water  is  caused  to  flow  back  so  as 
to  directly  injure  the  soil,  this  has  been  regarded  as  one  of  the 
consequences  which  the  company  is  bound  to  guard  against  or 
to  compensate.  This  is  not  one  of  the  effects  of  the  ordinary 
use  of  the  water,  and  it  is  a  direct  injury. 

So,  too,  when  the  company's  works  are  imperfectly  or  im- 
properly made,  in  respect  of  matters  against  which  they  are 
bound  to  guard,  for  the  security  of  riparian  owners,  they  are 
ordinarily  liable  for  consequent  injury. 

But  the  present  is  a  case  where  thednjury  is  in  two  of  the 
counts,  alleged  to  be  the  result  of  the  careless  and  unskillful 
manner  of  making  the  erections,  and  if  the  damage  complained 
of  is  of  that  class  against  which  the  company  are  bound  to  ex- 
ercise either  caution  or  skill,  and  have  omitted  their  duty  in 
that  respect,  they  are  liable. 
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But  we  think  the  damage  oomplamed  of  is  not  of  that  char- 
acter that  the  defendants  are  bound  to  take  it  into  aooount  Id 
making  erectums  for  the  support  of  their  bridge. 

1.  It  is  not  a  cause  of  injury  whose  operation  can  be  calcu« 
lated  or  limited  in  its  extent  and  operation,  or  defined  in  any 
mode,  and  by  consequence,  not  one  which  in  the  nature  of 
things  can  be  guarded  against 

2.  It  is  not  a  cause  of  damage  which  inevitably  produces  its 
effects,  but  only  one  which,  in  its  operation,  may  require  greater 
Iirecautions  against  injury  to  be  used  by  proprietors  below. 
Hence  the  law  rather  chooses  to  leaye  each  proprietor  to  guard 
Ids  own  shore  than  to  require  reparian  owners  above  to  forego 
any  use  of  the  water  which  they  may  deem  beneficial  to  them- 
mItos.  Thus  mill-owners,  or  those  who  may  use  water  fiiom  a 
raiming  stream  for  purposes  of  irrigation,  haye  never  been 
cequired  to  restore  the  water  to  the  stream  at  any  particular 
points,  or  so  as  to  leave  the  finroe  and  direction,  of  the  stream 
precisely  the  same  as  before.  And  if  any  such  duty  had  ex- 
isted, traces  of  it  would  undoubtedly  be  found  in  the  books, 
and  might  have  been  brought  to  our  notice. 

8.  The  act  complained  of  is  merely  consequentially  injuri- 
<ms,  producing  no  direct  ixgury,  like  the  flowing  of  land,  even 
by  means  of  an  obstruction  in  a  running  stream.  And  the 
damage  to  riparian  owners  below,  by  means  of  the  change  in 
the  current,  is  so  remote  and  uncertain  a  consequence  that  the 
law  has  not,  and  we  think  cannot,  hold  the  owner  above  liable 
tor  such  consequences.  It  is  one  of  those  remote  consequences 
-of  which  the  law  takes  no  such  account  as  to  make  it  the  basis . 
of  an  action. 

If  we  have  bSlei  to  apprehend  the  true  ground  or  the  best 
fround  of  the  plaintiff 's  claim,  it  will  not  be  matter  of  surprise 
when  it  is  considered  that  the  action  is  one  of  new  impression^ 
and  that  no  briefer  argument  has  been  submitted  on  the  part 
of  the  plaintiff,  and  that  our  time  will  not  allow  us  to  make 
any  extensive  research  during  term,  so  that  the  decision  is 
merely  that  of  first  impression  tmm  our  general  reading  upon 
the  subject 

Judgment  aflSrmed. 

Raujioai)  CoMFJun'M  LEAimrr  loa  Daiuoib  Aannra  wmtm  OossraiKV 
mn  or  Road:  See  Jimet  r.  Wetiem  VL  B.  J?.  Oa,,  66  Am.  Dm.  906,  aad 
•MQectod  caMs  in  note  tbereto  210. 

RAn.KOAT>  Ck>ifPAVT'8  LiABnjrr  loa  so  CoxsiBucmrQ  nm  Road  acmh 
fiTBBAii  AS  TO  OvKBTLOW  Lauds  abovs:  Sm  Jofuuon  T.  Atiintk  ABLL»B 
41.  Cbu»  60  Am.  Dm.  660. 


Walworth  v.  Ssavbb.  [VennoQ^ 

Walwoeth  V.  Sbavbb. 

[80  YBBMOHT,  731] 

Suinamror  ov  Kotxob  undxb  Ijlw  Mbbchast.— Notioe  deponted  In  ih^ 
proper  post-cffioe,  within  the  proper  timey  and  with  the  proper  direotiooy 
k  per  m  nofcioe  to  a  jftirtj  to  a  oommeroud  initmmenti  whether  it  ever 
be  reoei'Ted  or  not  Ihe  notice  most  go  at  the  riok  of  the  indoner.  The 
postmaster  in  each  a  case  beoomes  in  effect  the  agent  of  the  party  to 
whom  the  notice  is  sent. 

SnvioiENOT  ov  NoncB  undxb  GoMMOir-LAW  Pbznoipubs.— Notioe  depouted 
in  the  proper  post-office,  within  the  proper  time,  and  with  the  proper 
direction,  is  only  prima  /ode  evidence  of  notice  to  the  one  to  whom  the 
notice  is  sent;  and  it  may  be  shown  that  no  notice  was  ever  aetaally  re- 
oeived.  This  is  a  question  for  the  jury.  The  notice  mnst  go  at  the  risk 
of  the  sender;  and  the  postmaster,  in  effeot^  is  his  agent  for  the  safo 
dslirery  of  the  notice. 

AssuMPfiiT.  An  action  was  pending  between  plaintiff  and 
defendant;  and  the  latter  agreed  that  if  the  former  would  dis- 
continue  the  action  he  would  deliver  to  him,  by  the  first  oppor- 
tunity, a  good  set  of  wagon-wheels.  Plaintiff  did  discontinue 
the  action*  Several  months  afterwards  defendant  sent  the 
wheels  to  plaintiff,  who  was  dissatisfied  with  them,  and  refused 
to  use  them.  As  soon  as  he  discovered  the  defects  in  the  wheels 
he  wrote  to  defendant,  where  the  latter  resided,  stating  that 
the  wheels  were  defective,  and  that  he  would  not  accept  them 
on  the  contract  This  letter  he  deposited  in  the  proper  post* 
ofiice.  Defendant  denied  that  he  had  ever  received  this  letter. 
The  otiier  facts  are  stated  in  the  opinion. 

/.  Cooper^  for  the  defendant. 
/.  H.  Prentis8f  for  the  plaintiff. 

By  Court,  Bennett,  J.  We  apprehend  that  the  grounds 
which  the  court  below  must  have  assumed  in  their  charge,  that 
the  putting  a  letter  in  the  proper  post-office,  with  the  proper 
direction,  giving  notice  of  the  defective  character  of  the  wagon- 
wheels,  and  that  they  would  not  be  accepted  on  the  contract, 
was  per  se  notice  of  its  contents  to  the  defendant^  cannot  be 
sustained. 

The  defendant's  testimony  went  to  show  that  no  such  letter 
was  ever  received  by  him,  and  stiU  the  court  told  the  jury  that 
notice  sent  by  mail  would  be  sufficient  if  sent  in  due  time,  and 
they  do  not  put  it  to  the  jury  to  find  whether  the  defendant  in 
fact  received  the  notice. 

At  the  present  day,  by  the  commercial  law,  which  has  for 
its  basis  the  usage  of  merchants,  it  is  unquestionably  true  that 
a  notke  deposited  in  the  proper  postHxffioe,  within  the  proper 
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time,  and  with  proper  direction,  is  per  u  notice  to  a  party  to  a 
-commercial  instrument,  whether  it  be  ever  received  or  not.  The 
notice  must  go  at  the  risk  of  the  indorser.  If  it  was  not  so,  the 
negotiating  of  bills  payable  at  great  distances  would  be  greatly 
-embarrassed,  and  in  fact  obstructed.  The  indorser  of  com- 
mercial paper  may  well  be  considered  as  assenting  that  this 
€hall  be  notice  to  him  of  any  default  of  the  previous  parties  on 
the  paper. 

The  parties  to  commercial  paper  must  be  considered  as  ren* 
•dering  themselves  subject  to  commercial  law  and  usage:  8iat$ 
Bank  v.  AyerSj  7  N.  J.  L.  130, 131.  By  the  commercial  law, 
the  postmaster  in  effect  becomes  the  agent  of  the  party  to  whom 
the  notice  is  sent,  and  this  results  from  the  usage  of  merchants, 
and  is  founded  upon  such  usage,  and  is  necessary  for  the  con- 
venience and  promotion  of  conmiercial  transactions,  and  is 
applicable  to  a  class  of  men  only  whose  business  requires  them 
daily  to  resort  to  their  post-office.  But  this  is  not  a  case  within 
the  law  merchant,  and  this  case  must  rest  on  common-law 
principles.  It  was  the  duty  of  the  plaintiff  to  give  the  defend- 
ant notice  of  the  defect  in  the  wheels  in  proper  time,  and  if  for 
his  own  convenience  he  sent  the  notice  by  mail,  he  made  that 
his  own  channel  of  communication,  and  the  postmaster  is  to 
be  regarded  as  his  agent,  and  not  as  the  agent  of  the  defend- 
ant, and  the  conveyance  of  the  letter  must  be  considered  as  at 
the  risk  of  the  plaintiff.  Prima  facie  it  should,  no  doubt,  be 
taken  that  the  defendant  had  notice,  but  the  evidence  is  not 
conclusive  and  may  be  rebutted,  and  whether  it  was  rebutted 
in  this  particular  case  was  a  question  for  the  jury  to  pass  upon. 

We  see  no  sufficient  reason  why  the  transmission  of  the 
notice  in  this  case  should  be  at  the  risk  of  the  defendant  rather 
than  the  plaintiff.  No  assent  of  the  defendant  that  this  should 
be  per  ae  notice  to  him  can  be  presumed,  unless  it  is  a  case  to 
be  governed  by  the  usage  of  merchants,  which  it  is  clearly  not. 
In  regard  to  commercial  paper,  where  the  indorser  and  the 
party  who  is  to  give  the  notice  reside  in  the  same  town,  the 
general  rule  certainly  is,  that  the  notice  must  be  given  person- 
ally to  the  indorser,  or  left  at  his  domicile  or  place  of  business, 
and  that  notice  through  the  post-office  is  not  per  se  sufficient: 
See  Pierce  v.  Pendar,  5  Met.  352,  and  the  cases  there  cited 
In  such  a  case,  the  convenience  of  commercial  transactioni 
does  not  especially  require  the  law  to  be  that  putting  a  letter 
into  the  post-office  is  per  ze  sufficient. 

Judgment  reversed,  and  cause  remanded. 


834  Blodobtt  v.  Bigkford  and  Tatb.      [Vermonty. 

NoncB  BT  llA2ii^  SumoiiKor  of,  as  Pxbtainx9o  to  DnHOHos  ov  Ooh* 
■nciAL  iHSTBiJiawTBt  See  Vigen  t.  Carion,  83  Am.  Deo.  076;  Ifeaci  t» 
Oamal,  89  Id.  652;  Dowiuy.  Pkmier^ Bcmk,  40  Id.  92;  ffmeUom  Ooai  Ox  t. 
il^MN,  Id.  217;  ^a0  Orfamt  a  4fr  B.  Ox  T.  ^r^9i^  48  Id.  224»  and  ooDeete^ 
eniee  in  the  notee  thereto.  Thie  eabject  is  diBcniieed  at  length  in  the  note  to« 
lUmmm  t.  Mods,  88  Id.  607-616.  The  holder  of  a  bill  who  has  placed  notice- 
of  protest  in  the  post-offioe  in  due  tune  is  not  responsible  for  any  defects,  in. 
the  r^golaticn  of  tlie  mails,  or  for  the  tunewhioh  may  elapse  between  the 
deposit  of  the  notice  and  its  deKirery:  EIBb'$  Aim'rT.  OommerckU  Baak^ 
iMdbok  40  U.  68. 
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Souunnm  ov  Non  bt  Mistakb— Makxb's  LuKLirr.— The  msfcer  of  » 
note  who  soxrenders  it  to  be  canceled  before  matority  is  restored  to  Ida- 
original  liability  on  the  note^  if,  before  matority,  the  considenitioii  on 
which  the  noto  was  surrendered  faili,  or  the  souoe  fails  from  which  thr 
parties  contemplatod  the  noto  would  be  paid. 

SuBBXNDiB  or  NoTB  ST  MiVTAXB— Subbtt's  LzABiiiiTr.— The  sQxety  of  a- 
noto  sorrendered  by  mistake  to  be  canceled  befcre  matority  is  still  liable 
to  the  payee^  where  the  lattor,  before  maturity,  notifies  the  surety  of  the- 
mistake,  and  that  he  still  looks  to  him  for  payment;  provided  the  surety 
has  not^  prior  to  suoh  notice^  and  relying  upon  the  surrender  of  the  noto^ 
relinquished  aecurities  held  by  him  to  protect  his  liability  upon  the  note. 
It  seem%  too^  that  where  the  legal  relations  between  the  surety  and: 
principal  hare  not  been  ehaaged  or  prejudiced,  the  payee  may,  under 
sndi  etvonmstanoea^  enforce  thenote^  when  due^  against  the  luretjTt  with* 
ost  notice  of  the  Hiintakft 

AflsuMPfliT.  The  defendant  Bickford  was  abeent  from  the- 
state,  and  made  no  defense.  The  qneetionwaB  confined  U> 
Tate's  liability.  The  other  facts  are  stated  in  the  opinion.. 
Judgment  for  defendant  Tate. 

T.  P.  Bedlfidd,  for  the  plaintiff. 

/.  Cooper^  for  the  defendant  Tate. 

By  Court,  Piebpoutt,  J.  In  this  case  the  plaintiff  claims  to* 
recoyer  the  amount  due  on  a  promissory  note  given  by  the  de* 
fendants  to  himi  dated  January  26, 1855,  for  the  sum  of  one- 
hundred  and  fifty  dollars,  payable  in  one  year  from  date.  The- 
plaintiff  loaned  the  money  for  which  the  note  was  given  to  the 
defendant  Bickford,  to  enable  him  to  prosecute  a  claim  for  a 
patent  for  a  machine  which  he  supposed  he  had  invented,  and 
the  defendant  Tate  signed  the  note  with  Bickford  as  his  surety. 
At  the  same  time  Bickford  agreed  with  the  plaintiff  to  let  him 
have  the  right,  to  be  secured  by  said  patent,  to  two  thirds  dt 
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Uie  territory  of  the  state  of  Venmmt,  and  out  of  .the  ayaihi  of 
the  Bale  of  the  right  for  this  territory  this  note  was  to  be  paid. 
On  the  strength  of  this  agreement,  the  plaintiff  afterwards  con- 
tracted to  sell  the  right  to  one  county  for  a  note  for  seventy  • 
five  dollars,  and  to  another  county  for  one  hundred  dollars. 
For  this  last  contract  no  note  was  given.  After  these  contracts 
were  made,  the  defendant  Bickford  called  on  the  plaintiff  to 
surrender  the  note  fiir  one  hundred  and  fifty  dollars,  as  he  had 
sold  more  than  enough  territory  to  pay  it.  The  plaintiff  gave 
up  the  note,  and  it  was  canceled,  with  the  knowledge  of  Tate. 

Bickford  failed  to  obtain  a  patent  for  his  invention,  and  the 
note  for  seventy-five  dollars  was  given  up  by  the  plaintiff,  and 
his  other  contract  of  sale  of  territory  for  one  hundred  dollars 
became  inoperative.  These  fiacts  transpired  in  the  spring  of 
1855.  In  August  or  September,  1855,  the  defendant  Bickford 
left  this  state,  and  has  not  returned.  Soon  after  his  departure, 
and  some  months  before  the  note  in  suit  became  payable,  the 
plaintiff  gave  the  defendant  Tate  notice  that  he  should  claim 
to  hold  him  liable  on  the  note.  The  court  below  decided  that 
it  was  the  duty  of  the  plaintiff  to  give  the  defendant  Tate 
notice  within  a  reasonable  time  after  ascertaining  that  the 
sources  firom  which  said  note  was  to  be  paid  had  ficuled;  that 
he  had  not  done  so,  and  therefore  could  not  recover  of  Tate. 

It  is  not  contended  in  this  case  that  the  debt  due  from  the 
defendants  to  the  plaintiff  has  been  paid  or  in  any  manner 
satisfied.  The  &cts  detailed  in  the  bill  of  exceptions  cannot 
have  any  such  effect  At  the  time  the  note  was  surrendered 
both  parties  no  doubt  honestly  supposed  that  the  patent  would 
be  granted,  and  that  the  plaintiff  had  in  his  hands,  by  reason 
of  the  said  contracts,  the  means  firom  which  his  note  would  be 
paid,  but  when  Bickford  failed  to  obtain  a  patent,  the  plain* 
tiff's  contracts  for  the  sale  of  it  of  course  fell  to  the  ground, 
and  not  only  the  entire  consideration  on  which  the  note  was 
surrendered  fiiiled,  but  also  the  source  firom  which  the  parties 
in  the  outset  contemplated  that  the  note  would  finally  be  paid. 
The  happening  of  these  events  left  the  parties  in  the  same 
poeitian  as  to  their  legal  rights  and  liabilities  as  though  no 
contract  fiir  the  transfer  of  a  part  of  the  right  for  this  state 
had  been  made  between  them.  It  caimot  be  contended  that 
the  surrender  of  the  note  tmder  these  circumstances  operated 
to  discharge  the  obligation  existing  between  these  parties;  but 
it  is  contended  that  inasmuch  as  Tate,  who  was  surety  for 
I,  knew  that  the  note  was  surrendered  and  had  reason 
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to  suppose  ihiat  he  was  discharged,  therefore,  when  the  events 
transpired  which  showed  that  he  was  not  discharged,  it  was 
the  duty  of  the  plaintiff  to  give  him  notice  thereof  within  a 
reasonable  time.  This  position,  we  think,  is  not  sound.  What 
has  transpired  to  change  the  legal  relations  between  the  par- 
ties? The  surrender  of  the  note  cannot  have  that  effect  any 
more  in  this  case  than  though  it  had  been  given  up  in  conse- 
quence of  any  other  mistake  that  the  parties  may  have  made 
in  relation  to  it.  The  note  was  given  up,  not  because  it  had 
been  paid,  but  because  the  parties  supposed  it  would  be  paid 
from  means  in  the  plaintiff's  hands.  When  these  expecta- 
tions failed,  it  left  the  original  liability  in  full  force;  indeed, 
the  obligation  on  the  defendants  was  the  same  as  at  first,  and 
the  same  as  it  would  have  been  if  the  note  had  not  been  snr^ 
rendered.  If  all  the  facts  in  the  case  had  existed,  except  that 
the  note  had  not  been  given  up,  but  all  parties  had  fully  ex- 
pected that  it  would  be  paid  from  the  sources  in  the  plaintiff's 
hands,  it  would  hardly  have  been  claimed  that  on  the  fSaUure 
of  those  sources  the  plaintiff  was  bound  to  give  notice  of  such 
fiulure  before  the  note  became  due  or  lose  his  debt.  The  feu^t 
that  the  defendant  Tate  was  a  surety  for  Bickford  we  think 
can  make  no  difference  in  this  case.  As  between  the  defend- 
ants and  the  plaintiff,  both  the  defendants  were  princii>al8y 
and  he  had  the  right  to  treat  them  as  such,  and  if  notice  that 
he  intended  to  rely  on  that  note,  which  he  had  given  up,  was 
necessary  to  prevent  his  losing  his  claim,  it  was  just  as  neces- 
sary to  give  such  notice  to  Bickford  as  Tate. 

The  only  duty  that  the  law  imposed  on  the  plaintiff  by  rea- 
son of  his  knowledge  that  Tate  was  surety  for  Bickford  was  so 
to  deal  with  Bickford  as  not  to  prejudice  the  legal  rights  of 
Tate  as  between  him  and  Bickford.  If,  then,  the  surrender  of 
the  note  under  the  circumstances  existing  in  this  case  did  not 
discharge  the  defendants  from  their  liability  to  pay  the  same 
when  it  fell  due,  we  know  of  no  rule  of  law  that  imposes  upon 
the  plaintiff  the  performance  of  any  act  not  contemplated  by 
the  original  contract,  in  order  to  enable  him  to  retain  his  right 
to  demand  the  money  when  the  note  became  due,  and  to  en- 
force it  if  it  was  not  then  paid. 

If  the  defendant  Tate  had  security  from  Bickford  to  indem- 
nify him  against  liability  in  consequence  of  signing  said  note, 
which  he  had  surrendered  on  the  giving  up  of  the  note,  or  if 
the  note  had  become  due,  so  that  he  could  have  paid  it  and 
then  secured  himself  therefor  against  Bickford,  or  had  been 
deprived  of  any  legal  right  existing  between  himself  and  Hick* 
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ford,  in  conBequesiee  of  the  eniKoder  of  tbe  note,  or  the  pUin- 
tiff 'b  neglect  to  give  him  notioe  flo  u  to  chai^^  the  legal  and 
equitable  relations  existing  between  them,  the  caee  might  then 
merit  a  different  consideration.  Bnt  in  the  abeenoe  of  all  sneh 
&ct8  in  the  case,  we  think  that  the  plaintiff  is  not  depriTsd  of 
his  right  to  recover  in  consequence  of  his  not  having  given  w^ 
tice  at  an  earlier  day  of  the  fiEulnre  of  the  sources  of  paymsBt 
OD  which  the  parties  relied. 
Judgment  reversed,  and  the  camw  remanded. 
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RACT^ftATfc  SKATunr-BOUBS  n  Om  to  TBAYBLora  Puxlu^  and  any 

dedring  to  go  upon  the  can  has  the  right  to  go  faito  eaoh  hooae  at  the 
proper  time,  and  remain  there  until  the  departnre  of  the  train,  wheth« 
he  haa  purohaaed  a  ticket  or  not 

Bbobt  to  Shtui  a3sj>  THiairir  at  RanjttAD  SEaxMUMOiiTSB  mat  as  Voft- 
MKOED  by  imprq^  ooodnot  of  the  peraon,  or  1^  hiaviolatloaol  the  ndaa 
of  the  company,  and  then  the  company  by  ita  aenranta  may  remoTO  him. 

Bight  to  Eutsb  amd  RxiiAnf  at  Baujioad  Statzon-hoitsm  extenda  only 
BO  far  aa  ia  reasonably  neceawy  to  aeeore  to  the  traveler  the  foil  and 
perfect  exerdae  and  enjoyment  of  hia  ngfat  to  be  oarried  upon  the  eani| 
and  aa  to  what  is  a  reaaonable  time  will  depend  npon  the  eironmatanoaa 
of  each  particiilar  case. 

&AnJtOAI>    COMPANIIS    HATB    HOT    ONLY   BlOHT  TO  AOT  A8    OOMIIOV    CaMf 

Bxas,  bat  are  bonnd  to  act  aa  anch. 

KanjiOAP  Compakt  mat  Bshovs  nuni  SrATUUf-HOOSS  Qm  net  Intandisg 
to  travel  npon  their  road«  if  after  reqneat  he  refoaea  to  depart. 

Bight  to  Bbmain  at  Baxlboab  Station-houbs  Dxnirss  oh  Ihtsht  of 
the  party  to  take  a  train  expected  aoon  to  leave,  and,  upon  being  re- 
qneated  to  depart,  ahonld  make  known  hia  intent  to  the  peraon  lo  ra> 
qneatinghim. 

Bbfugatioh  or  TBispAas  iob  Bbcotal  ibok  BAniSoan  SzAnoH-BoinB 
aboold  show  that  plaintiff  waa  there  intending  to  go  upon  a  train  that 
waa  expected  to  leave  soon,  but  need  not  allege  that  plaintiff  went  to  the 
atation-houae  for  the  purpoae  of  traveling  on  the  cara.  It  ia  anffioiant  if 
aueh  intent  waa  formed  after  the  entry  and  before  the  aiMHili. 

Tbespass  for  assault  and  battery.    The  facts  are  sofSciently 
stated  in  the  opinion. 


E.  J2.  Hard  and  J.  French^  for  the 
Oearge  F.  Edmwids,  for  the  defendants. 

By  Courts  Pixbpoint,  J.    The  questions  involved  in  this 
upon  a  special  demurrer  to  the  plaintiffs  replication. 

Daa  Vol.  LXxm-n 
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It  is  insisted  on  the  part  of  the  defendants,  among  other 
things  specially  set  forth  as  canse  of  demurrer,  that  the  &cts 
alleged  in  the  replication  are  not  sufficient  to  justify  the  plain- 
tiff  in  remaining  on  the  premises  of  the  railroad  company  after 
he  was  requested  by  the  defendant  Parmalee  (who  was  the 
station-agent)  to  depart  therefrom,  inasmuch  as  it  is  not  al- 
leged that  the  plaintiff  was  there  intending  to  take  the  then 
next  train  of  cars,  upon  which  he  was  entitled,  by  his  ticket, 
to  go  to  Williston,  and  that  the  said  next  train  was  then  about 
to  leave  for  Williston,  and  that  the  plaintiff  was  then  upon  the 
premises  of  the  company  awaiting  and  expecting  the  arrival 
and  departure  of  such  train. 

On  the  part  of  the  plaintiff,  it  is  insisted  that  the  replication 
is  sufficient;  that  the  plaintiff  had  the  right  to  enter  upon  the 
said  premises  of  the  corporation,  and  to  remain  after  he  was 
requested  by  the  agents  of  the  company  to  depart,  and  that 
this  right  existed  independent  of  his  having  purchased  a 
ticket,  or  of  any  intention  to  take  the  cars. 

This  raises  the  question  as  to  the  relative  rights,  powers,  and 
duties  of  the  corporation  and  the  public,  or  the  individual 
members  of  the  public,  in  and  over  the  railroad,  the  station- 
houses,  and  the  necessary  surrounding  territory  and  buildings. 

It  is  conceded  by  the  plaintiff  that  the  corporation  must  from 
necessity  have  the  right ''  to  make  such  rules  and  regulations 
concerning  the  management  and  control  of  its  property  as  may 
be  necessary  to  protect  its  servants  and  the  public  in  the  safe 
and  convenient  use  of  the  road,  but  beyond  this  it  is  claimed 
the  rights  of  the  public  in  the  property  taken  for  its  use  by  the 
corporation  are  paramount  to  those  of  the  corporation."  If  by 
this  it  is  meant  that  the  corporation  have  the  sole  and  entiie 
possession  and  control  of  their  road  and  premises,  for  all  pur- 
poses contemplated  by  the  act  of  incorporation,  and  for  which 
they  were  authorized  to  take  the  property,  the  correctness  of 
the  claim  may  be  conceded,  as  that  is  yielding  to  the  corpo- 
ration all  the  power  and  authority  that  the  legislature  have 
taken  from  the  original  owners  of  ttie  land. 

But  when  it  is  claimed  that  the  corporation  have  only  a  right 
to  make  rules  and  regulations  concerning  the  property,  and 
only  a  limited  and  qualified  possession,  and  that  the  public  or 
individuals  have  a  right  to  enter  upon  and  occupy  or  in  any 
manner  use  the  premises  of  the  road  for  other  purposes  than 
that  contemplated  by  the  charter  of  the  company,  we  think 
such  claim  cannot  be  sustained. 
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No  peraQQ,  other  than  those  from  whom  the  property  wa» 
taken,  either  as  a  memher  or  agent  of  the  company,  or  as  one 
of  the  pnbliCi  has  any  authority,  control,  or  right  in  or  over 
the  premises  of  the  company,  except  such  as  is  derived  directlj 
or  indirectly  from  the  act  of  incorporation. 

That  vests  the  title  to  the  land,  taken  in  pursoance  of  the 
charter,  in  the  corporation  for  the  purposes  specified.  This 
gives  them  the  right  to  the  sole  and  exclusive  control  of  it  fixr 
the  purposes  and  uses  specified  in  and  implied  by  the  charter, 
and  neither  the  corporation  nor  the  public  have  the  right  to 
use  it  for  any  other  purpose,  or  in  any  other  manner. 

This  exclusive  possession  and  contax>l  of  the  premises  would 
seem  to  be  indispensable  to  the  full  exercise  and  enjoyment  of 
their  rights,  and  a  proper  discharge  of  their  duties  to  the  pub* 
lie.  And  this  possession  of  the  corporation  is  not  at  variance 
with  any  rights  which  the  public  have  in  regard  to  it;  indeed, 
the  only  right  the  public  have  is  to  demand  that  the  corpora* 
tion  shall  fiaithfully  discharge  the  duties  towards  the  public 
that  their  charter  imposes. 

But  it  is  said  that  railroads  are  public  highways,  and  that 
the  public  have  the  same  ri^t  to  enter  upon  them  and  remain 
as  upon  any  other  highway,  provided  the  servants  of  the  com* 
pany  aro  not  interfered  with,  or  interrupted  in  the  discharge  ot 
their  duties,  and  no  roles  or  rq;ulations  of  the  company  are 
violated. 

In  the  case  of  WhUe  River  IVimpib  Oo.  v.  VernunU  Central 
R.  R.  Co^  21  Vt  680,  cited  by  the  plaintiff,  a  railroad  is  spoken 
of  as  an  improved  h^way.  It  is  a  place  of  public  travel;  but 
while  it  may  be  said  to  be  improved  in  its  means  of  travel,  the 
rights  and  duties  of  the  public,  it  must  be  admitted,  aro  greatly 
changed,  so  that  while  for  some  purposes,  and  to  illustrate  cer- 
tain principles  that  aro  common  to  both,  it  would  be  proper  to 
speak  of  railroads  as  highways,  yet  for  other  purposes,  and  to 
elucidate  other  principles,  nothing  could  be  more  erroneous 
than  to  regard  the  two  as  standing  on  the  same  footing;  the 
rights  of  the  public  that  are  common  to  the  two  are  quite  lim* 
ited;  on  the  one,  they  have  the  right  to  go  when  and  as  they 
please;  <m  the  other,  they  have  the  right  to  be  carried  when 
and  as  the  company  please,  due  regard  being  had  to  the  re* 
quirements  of  their  charter,  and  the  express  or  implied  terms 
of  the  contract  entered  into  between  them  and  the  company. 

If,  then,  the  corporation,  under  whom  the  defendants  justify, 
aro  to  be  regarded  as  in  the  exclusive  possession  of  the  premises. 
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nmiher  tiiqr  nor  the  plaintiff  have  any  HfjtsbB  or  priyilegei 
therein,  except  imch  as  are  derived  from  the  charts,  or  giovr 
cat  of  that  which  had  been  done  by  the  one  or  the  other  party 
in  view  of  it,  and  with  reference  to  the  rights  and  duties  created 
by  it. 

The  question  then  arises,  What  rights  did  the  plaintiff  ac- 
quire by  pmchasing  a  ticket  entitling  him  to  go  upon  the  train 
to  Williston?  and  did  he  so  conduct  himself  in  view  of  these 
TtghlB  as  to  be  able  to  set  them  up  in  avoidance  of  the  justifi- 
cation  pleaded  by  the  defendants? 

The  railroad  company  were  under  a  legal  obligation  to  per- 
mit any  persons  to  get  upon  their  cars,  and  to  transport  them 
to  any  place  they  desired  to  go  to  upon  the  line  of  their  road, 
where  the  train  was  accustomed  to  stop,  upon  the  payment  of 
the  usual  compensation  therefor,  and  a  compliance  with  all 
reasonable  and  proper  rules  and  regulations  established  by  the 
company  tcjir  the  safety  and  convenience  of  the  public  and  the 
prox^er  government  and  management  of  their  road.  Such  be- 
ing the  obligation  of  the  company,  any  person  who  desires  to 
go  upon  the  cars  has  the  right,  in  a  proper  manner  and  at  a 
suitable  time,  to  go  ui)on  the  premises  of  the  company  at  any 
station  where  the  passenger  trains  stop  to  receive  passengers 
for  the  purpose  of  procuring  a  ticket  and  getting  on  board,  and 
the  company  has  no  right  to  prevent  or  hinder  his  coming  on 
their  premises,  or  to  order  him  to  depart  therefrom  before  the 
departure  of  the  train  for  the  place  to  which  such  perscm  in- 
tends to  go;  and  such  person  has  the  right  to  remain  on  the 
premises  of  the  company,  at  such  station,  until  the  departure 
of  the  train,  and  then  to  go  upon  it,  and  this,  too,  whether  he 
has  purchased  a  ticket  or  not.  The  right  to  remain  until  the 
arrival  of  the  train,  and  then  to  go  upon  it,  does  not  depend 
upon  the  purchase  of  a  ticket,  unless  the  rules  of  the  company 
require  that  all  persons  shall  purchase  tickets  before  they  enter 
the  cars.  The  procuring  of  a  ticket  only  furnishes  evidence 
of  an  intent  to  go  upon  the  train. 

This  right  to  enter  and  remain  upon  the  premises  of  the  conu 
pany  for  such  purposes  may  be  forfeited  by  the  improper  con- 
duct of  the  person  or  the  violation  of  the  rules  and  regnlationa 
of  the  company,  and  if  he  does  so  forfeit  his  right  to  remain, 
the  company,  by  their  servants,  may  require  him  to  depart, 
and  on  his  refusal  so  to  do,  they  may  remove  him. 

Again:  the  right  must  not  only  be  exercised  in  a  proper 
manner  and  with  a  due  regard  to  the  just  requirements  of  thti 
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eompanjf  but  it  mmt  be  exercised  within  a  reaaonable  time; 
that  is,  the  penon  may  come  upon  the  premifles  of  the  corn- 
pany  within  a  leaacmable  time  next  prior  to  the  r^^oLir  time 
of  departoie  of  the  train  on  which  he  intends  to  go,  and  remain 
mitil  each  train  leaves.  This  rigbt  to  enter  and  remain  exists 
only  by  yirtae  of  and  as  an  incident  to  the  right  to  go  upcA 
the  train,  and  it  is  to  be  extended  so  &r  only  as  is  reasonably 
necessary  to  secure  to  the  traveler  the  fiill  and  perfect  exercise 
and  enjoyment  of  his  right  to  be  carried  upon  the  cars.  And 
what  is  a  reasonable  time  must  depend  much  upon  the  circum- 
stances of  each  particular  case,  as  it  would  be  impossible  to 
fix  upon  any  definite  period  that  should  govern  all  cases;  what 
would  be  reasonable  in  one  case  might  not  be  so  in  anotlier. 

The  situation  of  the  station  with  reference  to  public  houses, 
the  distance  that  the  intended  traveler  resides  from  the  sta- 
tion, and  many  other  consideratons  should  all  be  taken  into 
the  account  in  determining  the  length  of  time  that  it  would 
be  reasonable  for  the  person  to  come  to  the  station  and  remain 
before  the  leaving  of  the  train  on  which  he  intended  to  take 
passage. 

When  the  company  commence  running  their  trains,  erect 
and  open  their  station*houses  as  the  places  where  their  trains 
stop  to  receive  and  discharge  passengers,  and  hold  themselves 
out  to  the  world  as  common  carriers  of  passengers,  they  then 
acquire  all  the  rights  and  privileges,  and  become  liable  to  all 
the  duties  and  responsibilities,  as  between  themselves  and  the 
public,  that  appertain  to  that  relation  at  common  law;  and  by 
thus  doing,  they  give  an  implied  license  prima  facie  to  all  per- 
scms  to  enter  their  premises,  and  no  person  is  a  trespasser 
by  merely  entering  therein.  But  at  common  law  such  license 
is  revocable,  and  when  rev<^ed,  such  right  to  enter  or  remain 
is  terminated:  dmmonweaUh  v.  Power^  7  Met.  696  [41  Am. 
Dec.  465]. 

Under  ordinary  drcumstanoes,  the  common  carrier  assumes 
the  position  voluntarily,  and  may  throw  off  the  character  and 
its  responsibilities  at  any  time  he  sees  fit,  as  to  all  transactions 
the  performance  of  which  he  has  not  entered  upon.  He  owes 
no  duties  and  is  under  no  responsibilities  to  the  public,  except 
such  as  grow  out  of  and  belong  to  his  character  as  common 
carrier. 

But  we  apprehend  it  is  not  so  with  railroad  corporations; 
they  are  not  like  mere  private  corporations  or  individuals,  but 
are  to  a  great  extent  public  in  their  character;  they  are  cre- 
ated for  the  sole  purpose  of  erecting,  putting  in  operation,  and 
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canying  on  a  public  work,  and  are  authorised  to  take  priyato 
property  for  that  purpose  and  for  that  reason.  The  great  ob- 
ject for  which  they  are  created  and  myested  with  their  extra- 
ordinary powers  is  that  they  shall  act  as  carriers  of  persons 
and  property  upon  their  roads,  when  completed,  and  by 
accepting  their  charters,  constructing  and  putting  in  operatioD 
their  roads,  they  not  only  take  upon  themselves  all  the  duties 
and  liabilities  incident  to  the  character  of  common  carriers, 
but  they  assume  other  important  duties  and  liabilities.  The 
public  have  granted  them  charters  for  specified  purposes,  and 
by  accepting  them,  they  have  obligated  themselves  to  cany 
out  those  purposes.  They  not  only  have  the  right  to  act  as 
common  carriers,  but  they  are  bound  to  act  as  such.  The 
public  have  the  right  to  insist  that  they  shall  continue  so  to 
act  They  cannot  throw  off  this  responsibility,  and  absolutely 
refuse  to  discharge  their  duties,  except  by  an  abandonment 
and  surrender  of  their  charters;  they  cannot,  of  their  own 
motion,  while  acting  under  their  charters  and  operating  their 
road,  divest  themselves  of  their  character  of  common  canieni 
and  refuse  to  receive  and  carry  passengers  upon  their  roadSi 
or  refuse  to  allow  them  to  come  upon  their  premises  at  the 
proper  place  and  time,  for  the  purpose  of  taking  passage. 

The  public,  for  such  purpose,  have  the  right  to  enter  upon 
the  premises  of  the  corporation  by  virtue  of  a  higher  right  than 
the  mere  implied  revocable  license  of  the  corporation  as  car- 
riers at  common  law.  It  is  a  part  of  the  contract  by  which 
they  hold  their  charters,  that  the  public  are  to  have  the  right  to 
enter  upon  the  premises  acquired  under  their  charters  fivr  the 
purpose  of  being  carried  on  their  roads,  and  this  is  a  right  which 
the  corporation  cannot  revoke,  or  refuse  to  permit  the  exercise  at 
They  can  regulate  its  exercise  by  such  rules  as  are  necessary  to 
secure  the  full  and  perfect  enjojrment  of  it  on  the  partof  the  pub- 
lic, and  prevent  its  infringing  on  the  rights  of  the  corporatioD. 
But  as  has  been  before  remarked,  the  right  to  enter,  in  the  caae 
of  an  intended  passenger,  depends  upon  the  intent  to  go  upon 
the  train  as  a  passenger,  and  the  time  when  the  entry  is  made 
for  such  purpose.  The  right  to  enter  and  remain  upon  the 
premises  of  a  railroad  corporation  is  not  common  to  all;  it  mual 
depend  upon  the  object  and  business  of  the  person  who  enters. 

As  has  been  said,  the  corporations,  by  erecting  their  station* 
houses  and  opening  them  to  the  public,  impliedly  license  all  to 
enter.  Still,  such  license  is  revocable  as  to  all,  except  those  who 
have  legitimate  business  there  growing  out  of  the  road,  or  with 
tho  officers  or  employees  of  the  company.     As  to  persons  ha^ 
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ing  no  bnsineBS  at  the  Etationa,  the  oorporailoiiy  by  its  <rfBcen 
and  agents,  have  the  right  to  direct  them  to  depart,  and  on  theii 
refnsal  so  to  do,  they  may  be  removed  by  inch  agents.  The 
existoice  of  this  right  in  the  corporation  would  seem  to  be  in- 
dispensable to  the  comfort  of  passengers  in  getting  to  and  from 
the  cars,  and  in  transacting  that  business  with  the  agents  of  the 
company  which  is  necessarily  done  at  the  stations,  and  also  to 
the  protection  of  the  property  intrusted  to  its  care,  for  the 
8a£9ty  of  which  it  is  held  to  the  strictest  accountability. 

The  public  interest  not  only  requires  the  existence  of  this 
right  in  the  corporations,  but  its  judicious  exercise.  Without 
it  the  stations  on  the  lines  of  our  seyeral  roads,  in  many  in* 
stances,  would  become  the  places  where  the  idle  and  vicious 
would  resort  to  pass  away  their  time,  and  indulge  in  practices 
and  pursuits  that  are  alwajrs  alluring  to  the  young  and  inex- 
perienced, but  which  too  often  lead  to  a  life  of  infiuny.  In 
short,  let  it  be  understood  that  any  person  has  the  right  to 
resort  to  railroad  stations  at  all  times,  and  to  remain  as  long 
as  he  pleases,  by  virtue  of  the  undivided  portion  of  the  right  of 
eminent  domain  that  is  supposed  to  exist  in  his  person  as  a 
member  of  the  great  public,  and  many  of  our  staticKis  would 
become  public  nuisances  to  which  it  would  be  neither  comfort' 
able  nor  safe  for  travelers  to  resort 

The  principle  then  being  established,  that  a  person  intend- 
ing to  take  passage  on  the  cars  has  the  right  to  go  upon  the 
premises  of  the  corporation  where  he  intends  to  get  on  board 
the  cars,  within  a  reasonable  time  before  the  expected  depart- 
ure of  the  train  on  which  he  intends  to  go,  and  to  remain  there 
until  the  departure  of  such  train,  but  has  not  the  right  to  enter 
and  remain  upon  such  premises  after  haying  been  requested 
to  leave  by  the  corporation,  unless  he  is  then  intending  so  to 
go  upon  the  train,  and  that  the  corporation  has  the  right  to 
remove  him  if  after  request  he  refuses  to  depart,  it  would  seem 
to  bo  bat  reasonable  and  just,  inasmuch  as  the  right  to  remain 
after  request  to  leave  is  made  to  depend  entirely  upon  the  in- 
tent of  the  party  to  take  the  train,  to  require  of  him  that,  on 
such  request  being  made,  if  he  intends  to  rely  on  such  righti 
he  should  make  known  his  intent  to  the  persons  making  the 
request,  or  show  that  such  persons  had  knowledge  thereof  from 
some  oUier  source.  This  doctrine  is  fhlly  recognized  in  the  case 
of  CommanweaUh  y.  Power,  7  Met.  696  [41  Am.  Dea  485];  see 
also  Redlield  on  BaUways,  27,  28. 

The  qnestion  then  arises,  E^  the  plaintiff  in  his  repUcatloo 
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lo  the  deftncbnti^  idea  eet  forth,  with  that  deffnae  of  oertaintjjF 
required  by  the  mlee  of  pletding,  each  feustB  as  are  suffieieiit 
ko  justify  him  in  attempting  to  remain  upon  the  premiflee  ol 
the  corporation  after  a  request  by  their  agents  to  depart  7 

The  plaintiff  alleges  that  he  entered  upon  the  premises  of 
the  oorporation  at  their  station  in  EsseZi  and  purchased  a 
ticket  to  the  station  in  Williston. 

It  is  insisted  by  the  defendants  that  the  replication  is  insuf- 
ficient, in  that  it  does  not  allege  that  the  plaintiff  entered  upon 
the  premises,  intending  to  go  to  Williston,  or  to  purchase  a 
ticket. 

We  think  it  was  not  necessary  to  allege  that  fact,  for  if  he 
entered  without  that  intent,  still,  if  after  his  entry  he  formed 
the  intent,  his  right  to  remain  thereafter  would  be  the  same  as 
though  it  had  existed  at  the  time  of  entry. 

The  plaintiff  also  alleges  that  while  he  was  so  upon  said 
promises,  and  after  (he  purchase  of  said  ticket,  and  while  he 
was  waiting  for  the  departure  of  the  cars  upon  which  he  in- 
tended, and  by  virtue  of  his  ticket  had  a  right  to  go,  and  be- 
fore the  departure  of  the  train,  the  defendants,  "  well  knowing 
that  such  contract  had  been  made,  and  that  tiie  said  plaintiff 
so  held  the  said  ticket,  as  aforesaid,  unlawfully,"  etc. 

The  replication  contains  no  allegation  as  to  the  time  when 
the  train  was,  or  was  expected,  to  leave  the  station^  with  refer- 
ence to  the  time  when  the  plaintiff  entered,  or  when  he  was 
CMrdered  to  depart,  and  the  acts  complained  of  were  committed. 
The  allegations  are  consistent  with  the  fEU^t  that  the  train  on 
which  the  plaintiff's  ticket  entitled  him  to  go,  and  on  which  he 
intended  to  go,  and  for  the  departure  of  which  he  was  waiting, 
was  not  to  leave,  or  expected  to  leave,  for  twenty-four  hours,  or 
even  fiorty-eight  hoara  thereafter,  and  still  the  ticket  may  have 
been  tar  the  next  regular  train  between  the  two  stations.  But 
it  is  not  alleged  that  it  was  the  intent  of  the  plaintiff  to  go  upon 
the  then  next  regular  train,  or  that  his  ticket  was  for  such  train. 
For  anght  that  is  alleged,  his  ticket  may  have  been  for,  and  his 
intent  to  go  upon,  one  of  those  trains  called  excursion  trains 
that  are  advertised  to  run  at  some  particular  time,  and  for 
which  tickets  are  sold  many  days  in  advance  of  the  time  of  de- 
parture In  thia  respect,  we  think  the  replication  is  defective; 
the  plaintiff  should  have  alleged  that  at  the  time  when,  etc., 
he  was  at  the  station  awaiting  the  departure  of  a  train  that  was 
expected  soon  to  leave,  and  on  which  he  intended  to  go.  The 
tapMeiitimfi  sboald  show  that  the  plaintiff,  was  there  intending 
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to  go  upon  a  train  that  was  expected  to  leaye  withm  roeh  a 
abort  period  of  time  thereafter,  that,  in  view  oi  the  role  aa  be» 
fine  laid  down,  he  would  haye  the  right  to  remain  at  the  atation 
ontil  ita  departure.  This  replication,  we  think,  does  not  show 
SQch  a  state  of  &cts  as  are  necessary  to  vest  such  right  in  the 
plaintiff,  and  therefore  it  is  insnfficieni. 
The  judgment  of  the  coonty  court  is  affirmed. 


Comioir  OtAXBOB  m  Bomm  10  Baosnn  FAsnarosM  m»  Oeen^  if  1m 
hftTe  room,  aad  tnnsporfe  tiMm  for  a  mmaaMb  oompcnntiaas  Cote  t.  €kod* 
wte,  83  Am.  Deo.  470;  DotyY.  Strmiff,  40  Id.  773;  note  toSamiford  r.  Oakh 
lOMM  etc  i?.  It.  Co,,  S4  Id.  871;  Oalemn  ete.  It,  JL  Co,  y,  Rm,  68  Id.  574^  and 
note  677.  And  this  role  appliee  to  raOroad  ctmipaniei^  beoaoee  tfaej  aie  com* 
mon  oairien:  OhemOier  ▼.  StraJiam^  41  Id.  S61. 

BzpiJiaRwevPA8nvosBSTCtoiafoirOABBiBB,Fofwaaor,wBBa^  wrb^ 
Ank  Doe»  S7Q^  diaoiMing  *^^  gnbjtw^ 


Keith  u  GooDwm. 

[n  ynofom,  Ml] 
Ven  DaouusTSD  sr  OinmEB  ov  Bakk  whebb  It  b  ICam  Fmu^ 

indorsed  bj  him  in  the  name  of  the  bank,  la  a  toflloient  adc^taon  of  tlie 

mote  by  the  bank  to  render  it  binding  on  all  partieo  to  the  oontraot. 
Samve  Bahx  as  Patsb  or  Nora  n  Mebilt  Fosiiai^  and  not  a  eabetea- 

tial  part  ol  the  oontrac^  where  the  note  ia  ezeoated  for  the  puipoee  of 

raising  money. 
PlmraiPAL  MAT  Pbooubb  AnDmowAL  Snasnii  ab  Jaar  Mkwmam  oa  Quaa* 

AMvata,  indflfiniftely,  until  the  note  ia  Curly  hamehed  in  the  market  aa  a 

■eooiity,  if  it  hare  two  diatinet  partieab  withont  affwting  the  obligatioa 

of  the  first  signers. 

OUABAXTOB  OF  NoTB  ALEBADT  SlOllBD  BT  SUBXCEIS  i|  prima  /och  SQietj 

for  them^  and  not  surety  wnh  titewL 
QvAaABTOB  OS  HoTB  SiovBD  BT  SoBBinB^  btti  sfpsaiiog  aa  frineipals»  i% 
when  obliged  to  pay  the  note,  entitled  to  reoonror  the  fall  amonnt  from 
tlie  soretieB,  unless  it  be  shown  that  the  gnaiantor  si^ied  aa  a  geneial 
surety,  intending  to  be  liable  to  oontribntioa  with  them. 

AasuxpsiT  upon  a  promissory  note.  The  facts  ate  stated  in 
theopinion* 

Adfc  and  OoBy^  ibr  the  plaintiff. 

HeaUm  and  Beed^  and  0.  H.  Smiik^  for  the  defendant 

B7  Court,  JBKDnxLD^  C.  J.  The  note  in  question  was  ez^ 
eeated  by  the  members  of  a  partnership  or  joint-stook  companyi 
and  by  this  defendant  as  surety  for  them,  by  their  proonre* 
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meDt.  One  of  the  principals  then  procnied  the  plaintiff  and 
others  to  guarantee  the  payment  of  the  note.  The  fact  that 
the  defendant  was  surety  did  not  appear  upon  the  face  of  the 
note,  nor  was  it  known  to  the  plaintiff  at  the  time  he  made  the 
guaranty.  The  note  was  made  payable  to  the  Vermont  Bank, 
and  was  procured  to  be  executed  and  the  guaranty  to  be  made 
for  the  purpose  of  raising  money  upon  it  at  that  bank,  it  would 
seem.  John  A.  Page,  the  cashier  of  that  bank,  on  his  own 
account  discounted  the  note  while  it  was  still  current,  and  sub- 
sequently, but  before  it  became  due,  sold  and  indorsed  it,  in 
the  name  of  the  bank,  to  one  Hubbard,  who  after  it  fell  due 
called  upon  the  plaintiff  for  payment,  and  he  paid  it,  taking 
Hubbard's  indorsement  upon  tbe  note. 

The  plaintiff  now  seeks  to  recover  the  whole  amount  of  the 
note  of  the  defendant,  as  a  joint  maker  or  principal  in  the  note, 
and  if  not  in  that  capacity,  then  as  co-surety,  to  recover  oif 
him  his  proportion  of  the  amount  paid.  The  defendant  had 
no  knowledge  that  any  one  was  expected  to  guarantee,  or  that 
any  one  did  guarantee,  the  payment  of  the  note,  or  that  the 
not«  wa9  put  in  circulation,  or  if  so,  that  it  had  not  been  paid, 
until  called  upon  by  the  plaintiff  to  pay  it 

1.  It  is  objected  that  the  note  was  never  discounted  in  the 
manner  contemplated  at  the  time  of  its  execution,  and  that 
therefore  the  defendant  never  became  liable  upon  the  note. 

We  think  the  fact  that  this  note  was  discounted  by  the 
eashier  of  the  bank  where  it  was  made  payable,  and  by  him 
indorsed  as  the  cashier,  in  the  name  of  the  Imnk,  must  be  re- 
garded as  a  sufficient  recognition  or  adoption  of  the  note  by  the 
bank,  to  render  it  binding  upon  all  the  parties  to  the  contract, 
within  the  decisions  in  this  state.  This  very  point  is,  in  effect, 
decided  in  Bank  of  Burlington  v.  Beaehj  1  Aik.  62.  The  doc- 
trine of  Uiis  case  has  been  repeatedly  recognized  in  this  court, 
and  never  questioned.  The  same  rule  prevails  in  the  state  of 
New  York:  Bank  of  Chenango  v.  Hydej  4  Cow.  667;  Bank  of 
Rutland  v.  Buckj  6  Wend.  66.  This  last  case  is  where  the  note 
was  procured,  and  made  payable  to  the  Bank  of  Rutland,  for 
the  purpose  of  raising  money  to  pay  upon  execution.  The 
bank  refusing  to  make  the  discount,  the  note  was  received 
substantially  in  payment  upon  the  execution,  and  by  consent 
of  the  bank  was  sued  in  their  name  for  the  benefit  of  the 
officer.  And  precisely  the  same  point  was  decided  by  this 
courts  not  many  years  since,  in  the  county  of  Orleans.  We 
eannot  think,  therefore,  that  the  present  case  can  be  regarded 
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as  carrying  the  role  bejrond  where  it  haa  alreadjbeen  oanied. 
And  there  is  nothing  in  the  principle  of  these  dedsions  which 
does  not  commend  itself  to  our  sense  of  justice  and  propriety. 

We  are  aware  that  a  different  role,  to  some  extent,  prevails 
bk  the  states  of  Massachnsetts,  Maine,  and  Ohio,  as  the  cases 
referred  to  in  the  argnment  show.  But  we  think  the  role 
adopted  in  this  state,  Bank  of  BurlingUm  y.  Beach^  1  Aik.  62, 
and  wnich  has  been  so  long  acted  npon  here,  fax  better  calcu- 
lated to  subserye  the  ends  of  justice  and  fair  dealing  than  that 
which  denies  the  recovery  upon  that  ground. 

When  a  note  is  executed  for  the  purpose  of  raising  money  in 
the  market,  although  made  payable  to  a  particular  bank  or 
firm,  it  is  well  understood  that  this  is  generally  regarded  by 
business  men  as  rather  a  formal  than  a  substantial  part  of  the 
note.  If  the  note  were  made  payable  at  a  particular  bank,  to 
the  order  of  the  makers,  it  would  be  much  the  same  thing.  8o^ 
too^  if  made  payable  to  bearer  generally.  The  name  of  the  per- 
son to  whom  the  note  is  payable  is  mere  form.  It  is  under- 
stood that  it  is  going  into  the  market  as  money,  and  in  exduu^ 
for  money,  to  any  party  who  will  make  the  discount  If  nego* 
tiated  at  the  bank,  it  may  pass  into  other  hands  the  next  hour. 
And  there  is  no  claim  that  this  will  have  any  tendency  to  re- 
lease the  sureties.  Wethink  there  is  no  dilfioulty  with  the  case 
upon  this  point. 

2.  In  regard  to  the  right  of  the  plaintiff^  as  against  the  de- 
fendant, upon  the  note,  we  think  the  law  is  settled  beyond  all 
question  that  he  is,  at  all  events,  to  be  treated  as  a  co-surety 
with  the  defendant,  if  not  also  as  a  surety  for  the  defendant 
as  a  joint  maker  and  principal  in  the  note,  so  far  as  he  is  con- 
oemed. 

As  to  the  objection  founded  upon  the  case  of  Gardner  v. 
WaUhf  82  Eng.  L.  A  Eq.  162,  that  the  guaranty  was  such  an 
alteration  of  the  note,  being  done  without  the  consent  of  the 
defendant,  as  will  avoid  the  note,  we  cannot  regard  this  as 
coming  fidrly  within  the  principle  of  that  case.  That  case  is 
not  parallel  with  the  present. 

There  the  decision  goes  upon  the  ground  that  after  a  note 
becomes  effectual  as  a  contract  by  delivery,  it  is  not  competent 
for  the  holder,  without  the  consent  of  the  makers,  to  procure 
an  additional  signer;  that  this  is  a  material  alteration,  and 
avoids  the  contract,  whether  it  operates  fovorably  or  unfavor- 
alily  to  the  other  signers.  Whether  the  decision  to  this  extent 
k  sound  or  not  (and  we  do  not  intend  to  question  that  case), 
ws  think  the  rule  thus  laid  down  could  have  no  application  to 
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a  ea8c  like  the  pmeeni.  Here  the  note  was  eigned  by  the  de- 
Cendant  ae  a  joint  principal,  and  intrusted  to  his  assodates,  and 
if  he  had  signed  as  surety  upon  the  fiace  of  the  note,  and  in- 
trusted it  to  his  principals,  the  rule  would  have  been  the  same. 
He  thereby  gives  those  to  whom  he  intrusts  the  note  an  implied 
authority  to  obtain  either  additional  sureties,  as  jmnt  makers^ 
or  guarantors,  indefinitely,  until  the  note  is  fairly  launched  in 
the  market  as  a  security,  having  two  distinct  piurties.  Befim 
that  it  is  merely  inchoate,  and  it  is  clear  that  the  procuring  of 
additional  signers,  guarantors,  or  indorsers  comes  fairly  within 
the  implication  of  authority  given  the  party  to  whom  the  de- 
fendant's signature  is  intrusted,  and  which  at  that  time,  so  far 
as  additional  signers  are  concerned,  is  to  be  regarded  as  merely 
blank,  or,  in  one  sense,  as  an  authority  to  use  the  credit  of  the 
party,  either  alone  or  with  others,  in  the  form  in  which  he. has 
signed.  But  the  idea  that  no  other  indorsement  or  guaranty 
is  to  be  procured,  and  that  if  the  note  will  not  go  in  that  fioim 
it  is  not  to  be  used  unless  all  the  parties  consent  to  the  intro^ 
duction  of  other  parties,  is  certainly  contrary  to  the  undeiv 
standing  of  commercial  men,  which  is  the  law  of  such  cases, 
and  the  only  just  basis  of  the  impUed  contract  resulting  from 
the  facts. 

It  being  now  well  settled,  by  the  case  of  Deering  y.  Earl  of 
Wirichelseaj  2  Bos.  &  Pul.  270,  that  a  surety,  although  signing 
another  instrument  guaranteeing  the  same  debt,  must  be  re- 
garded as  a  oo-surefy  with  all  the  sureties  to  the  original  con- 
tract, there  would  seem^  to  be  no  question  ol  the  right  of  the 
plaintiflP  to  claim  a  remedy  to  that  extent  against  the  defend- 
ant, even  if  he  had  at  the  time  of  making  the  guaranty  known 
the  defendant  to  have  been  a  mere  surety.  This  point  was 
decided  by  this  court  in  FUiU  v.  Day^  9  Vt.  846;  see  also  Nor^ 
tim  V.  Coonsj  8  Denio^  130;  Barry  v.  JZofWom,  12  N.  Y.  462; 
Tobicu  V.  Rogers^  13  Id.  59;  Craythome  v.  Svfinbume^  14  Ves 
160;  Deering  v.  Earl  of  WineheUea^  1  White  &  Tudor's  Lead 
Cas.  Bq.  100,  and  notes,  English  and  American,  where  the 
subject  is  elaborately  examined,  and  the  cases  fully  presented 
and  accurately  digested. 

8^.  But  it  seems  to  a  nugority  of  the  court  that  the  plaintiff 
is  equitably  entitled  to  treat  the  defendant  as  he  held  himself 
out  upon  the  contract,  i. «.,  as  principal.  There  was  nothing  to 
intimate  that  the  signers  were  anything  but  joint  principals.  / 
And  the  defendant  having  so  signed  the  note,  and  intrusted  it 
to  the  others  with  authority  to  obtain  additional  signers  or 
gnanmtors,  it  was  giving  them  authority  to  represent  the  d** 
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fendant  as  a  oo-prindpal;  and  by  preeenting  the  note  merely^ 
and  asking  a  guaranty  of  the  plaintiff,  a  virtoal  repreeentatioa 
iras  made  that  the  defendant  stood  as  joint  principal.  The 
case  may  well  be  supposed  of  the  defendant  being  the  only 
responsible  signer,  and  the  guaranty  being  made  wholly  upon 
his  credit.  If  he  could  afterwards  be  allowed  to  falsify  this 
representation  thus  held  out  upon  the  ficu^e  of  the  paper,  it 
might  certainly  work  great  injustice  to  the  guarantor. 

But  this  is  a  question  depending  mainly  upon  authority,  we 
are  aware,  and  should  be  decided  upon  the  settled  prindplea 
deducible  fix>m  the  adjudged  cases. 

It  is  admitted  by  all  the  writers  upon  this  subject,  and  in  all 
the  cases  where  the  question  has  arisen,  and  by  all  the  judges, 
without  exception,  who  have  had  occasion  to  speak  of  the  point 
incidentally,  that  any  one  who  is  not  in  fact  a  joint  or  sole 
principal  in  a  contract,  but  who  binds  himself  for  its  fulfill* 
ment  as  a  surety  merely,  may  so  stipulate  at  the  time  of  enter- 
ing into  the  obligation,  as  not  to  be  liable  to  contribution  with 
the  other  sureties  who  have  signed  before  him.  And  the  form 
of  doing  this  is  not  important.  Nor  is  it  important  that  this 
should  appear  upon  the  contract.  And  where  one  signs  as 
surety,  after  other  sureties  have  signed,  and  without  privity 
with  them,  it  is  not  important  that  they  should  be  made  aware 
of  the  terms  upon  which  subsequent  sureties  become  holden. 
If  the  subsequent  sureties  become  bound  for  the  performance 
of  the  very  same  thing  as  the  former  ones,  and  especially  by 
the  same  contract,  the  right  of  contribution  is  created  in  favor 
of  the  former  sureties,  unless  there  is  some  stipulation  to  the 
contrary.  It  is  upon  this  ground  that  the  action  for  contribu- 
tion  was  maintained  in  Flint  v.  Day,  9  Vt.  345,  against  Mr. 
Day,  who  stood  much  in  the  relation  of  the  plaintiff  here,  the 
note  being  paid  by  the  prior  sureties,  and  the  suit  brought  to 
compel  contribution  of  the  last  surety  signing,  but  who  signed 
onjbhe  back  of  the  note  in  blank;  and  the  court  held  that  he 
thereby  became  a  joint  maker  and  liable  to  contribution  with 
the  other  sureties.  But  even  that  case,  upon  its  facts,  is  more 
doubtful  than  it  was  then  regarded  by  tiie  court  The  later 
cases  do  not  fully  support  it. 

But  where  there  is  anything  in  the  form  of  the  contract  or 
the  nature  of  the  transaction  to  show  that  the  subsequent  sups* 
ties  did  not  expect  to  be  holden  as  co-sureties  with  the  fthers^ 
but  to  stand  merely  as  sureties  for  all  the  former  signers,  they 
are  entitled  to  fiill  indemnity  from  each  of  the  others,  or  all 
jointly.    As  if  the  surety  sign  expressly  as  surety  for  all  the 


350  Kbith  V,  OooDwm.  [Vennonv 

above  (dgnerSi  or  when  he  signs,  saying  he  is  willing  to  be  re- 
sponsible for  all  of  them.  In  such  case  he  is  not  liable  to  con« 
tribntion:  1  Stor/s  Bq.  Jur.,  sec.  498;  Chit  Con.  698;  Lead. 
Cas.  Eq.  68,  and  notes;  Pendlebury  v.  Walker^  4  Yon.  A  CdL 
424;  Moore  v.  Idey^  2  Dev.  A  B.  Bq.  872. 

This  very  point  is  expressly  dedded  in  Oraythome  v.  8wit^ 
bume^  14  Ves.  160. 

The  facts  of  this  last  ease  seem  to  ns  very  analogous  to  those 
of  the  present  case,  so  fiur  as  the  liability  of  the  plaintiff  to  share 
the  burden  of  paying  this  note  with  the  defendant  is  concerned. 

In  that  case,  as  well  as  this,  the  undertaking  of  the  last  surety 
was  without  the  knowledge,  expectation,  or  privity  of  the 
former  ones;  it  was  done,  too,  in  both  cases,  to  induce  the 
advance  of  money  upon  the  first  contract,  and  because  it  could 
not  be  obtained  without  such  additional  indemnity  or  guaranty. 
And  inihe  caseof  CraytAome  v.  Sufinbwme^  supra,  it  was  clearly 
held  that  there  was  no  duty  of  contribution  among  the  two 
classes  of  sureties.  It  is  held  that  in  the  case  of  Craythome  v. 
Swinburne^  supra,  the  indemnity  was  by  a  sqiarate  instrument, 
and  here  it  is  upon  the  same  paper,  but  by  a  distinct  contract, 
referring  to  the  other  for  brevity,  as  written  above*  We  can* 
not  suppose  it  could  have  made  any  difference  in  the  present 
case  if  the  plaintiff  had  given  his  guaranty  npon  a  separate 
piece  of  paper,  writing  the  note  or  describing  it  instead  of  re* 
ferring  to  it  as  written  above. 

In  the  case  of  Crayilkome  v.  Swinbumej  supra,  the  question 
was  determined  upon  the  drcumstanoes  and  oral  evidence  in 
the  case  as  matter  of  fact,  and  made  dependoit  upon  the  inten- 
tion of  the  last  surety.  The  same  question  might  here  very 
properly  have  been  submitted  to  the  jury,  if  there  really  is  any 
conflict  in  the  evidenoe,  or  if  there  should  be  hereafter,  it  might 
be  proper  to  have  the  finding  of  the  jury  upcm  this  pdnt  But 
so  flEtr  as  the  testimony  is  developed  in  the  bill  of  exc6pti(»iS| 
it  seems  to  be  all  in  one  direction. 

1.  The  fiurm  of  the  plaintiff 's  guaranty  shows  that  he  merely 
undertook  for  the  solvency  of  all  the  primary  signers  of  the 
note. 

2.  The  manner  of  executing  the  note,  the  purpose  of  obtain* 
ing  the  guaranty  as  well  as  the  fiurm  of  it,  all  look  in  the  same 
direction.  And  unless  the  defendant  can  satisfy  the  jury  that, 
at  the  time  the  plaintiff  signed  the  guaranty,  he  really  expected 
to  stand  merely  as  a  general  surety,  we  think  he  is  bound  te 
indemnify  him,  as  much  so  as  if  he  had  signed  at  his  leqnssti 
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and  upon  his  express  assurance  that  he  woold  Bee  bim  hannkM. 
As  matter  of  iacty  or  impUcationfitnn  faetSy  we  cannot  l^ 
the  consideration  that  the  plaintifTs  contract  was  in  the  form 
of  a  guaranty  as  of  some  significance.  The  word  '^guaranty" 
in  strictness  may  not  import  more  than  a  promise  or  undertak- 
ing. But  in  commercial  circles,  and  among  business  men  gen> 
eraUy,  the  term  is  understood  in  a  more  specific  sense.  A 
guarantor  is  not  a  inaker  or  indoraery  but  one  who  is  under- 
stood to  assume  more  the  obligation  of  an  indorser  than  of  a 
maker.  Both  the  indorser  and  guarantor  are  understood  to 
undertake  for  the  maker,  and  as  an  aid  to  his  undertaking. 
And  originally  the  guaranty  was  understood  to  be  operatiye 
only  upon  condition  of  the  failure  of  the  maker  to  perform  the 
contract  And  that  is  the  present  import  of  all  guaranties 
which  are  conditional  or  dependent  upcm  some  prior  act  to  be 
perfonned  by  some  other  party,  as  that  the  note  or  contract  is 
ooUectibley  i.  e.,  may  be  enforced  by  due  process  of  law.  And 
even  absolute  guarantleSi  like  the  present,  are  understood 
differently,  and  therefore  entitled  to  a  difforent  constructioQ 
finom  an  absolute  promise  to  pay  a  note. 

If  that  had  been  the  purpose  of  the  plaintlfl^  and  those  who 
signed  with  him  in  this  case,  they  would  have  merely  under> 
written  theother  signeni  of  this  note.  The  very  foot  that  they 
made  a  separate  contract^  and  that  in  the  form  of  a  guaranty, 
shows  very  ftilly  that  they  did  not  intend  a  mere  joint  under- 
taking with  the  makers.  We  think  the  only  foir  construction 
of  the  plaintiff's  undertaking,  as  between  himself  and  the 
makers  of  the  note,  is,  that  he  bound  himself  to  whomsoever 
should  be  the  holder  of  the  note,  that  the  signers  were  respon- 
dble,  and  would  pay  the  amount  at  maturity.  And  although, 
as  between  himself  and  the  holder,  this  bound  him  absolutely 
to  the  payment  of  the  note,  if  not  paid  by  the  makers,  without 
notice  of  the  defoult  on  the  part  of  the  makers,  that  being  a 
foot  of  which  he  was  bound  to  take  notice,  yet,  as  between  him 
and  theniy  his  undertaking  was  for  them  jointly,  and  not 
jointly  with  them. 

Judgment  reversed  and  case  remanded. 

Orusmam  ov  PUMsrAL  CUsii*-Ia  3mk  ^  Jfpw^wSar  v.  /<qfiMr»  tt  Tlk 
4S^  the  prmoipU  mm  wm  raianed  to  m  bdng  liiiiilar  ia  ■aUtMies  to  tho 
€Me  first  mmitiooad.  In  the  principal  «mo  the  bank  roftnod  to  diaooont^  and 
tho  money  waa  advanced  by  a  third  penon.  In  the  oaae  Snt  nuntioiiad 
the  note  waa  teeeiTed  by  the  bank  m  aeeuity  Inataad  ol  paynmt  i^on  the 
dehl^  to  whkii  ita  mraila.  II  d]aooante4»  wen  to  apply.    Bnt  if  the  note  had 
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«o  MBt  tUfd  pflrna  tad  tha  tnoBfly  iMiiotd  i^on  il^  it  woi^ 
WM  taidy  haT«  bon  enotlj  like  tha  prinoipal  OM0.  In  Bank  t/Middlebmrf 
T.  Bingham,  S3  Vt.  633»  the  oourt  aaid:  "It  may  now  be  regarded  aa  oonola- 
ttTely  aettled  in  this  state  that  a  note  made  for  tiie  pnrpoee  of  raising  money, 
and  made  payalde  to  a  partienlar  penon  or  ooiporation,  and  with  the  ezpee* 
tation  that  tiie  aaaa  will  be  diicoanted  by  the  payee^  nay  be  taken  and  dia- 
eonnted  by  aaottiery  and  that  the  peraon  thna  adTaneing  the  eonsideratifln 
may  hold  each  note  aa  a  valid  ■eoority  for  the  money,  even  against  sureties 
and  may  enforce  payment  by  soxt  in  the  name  ci  the  payee^  nnleas  soeh 
payee  refuses  to  allow  his  name  to  be  used  for  iSiat  pnrpoee.  It  is  net 
regarded  aa  a  matncial  thing,  even  aa  to  tiis  snretiei^  whoadvaaosathe  monay, 
er  holds  the  note^  aa  tiia  benefit  derived  by  the  receipt  ol  the  money,  and 
the  obligation  inonrred  for  its  payment^  are  precisely  the  same  in  the  one 
eaae  aa  in  the  other.  It  ii  nnlike  many  other  contracts,  where  the  personal 
character  and  qnalitiea  of  the  contracting  partiea  form  a  material  dement 
in  the  contract  itealit  beoanse  they  may  aflset  its  pettemanee  er  folfiH- 
msnt.  Ibe  mere  promiae  to  pay  money  ia  the  same  ihxog  te  one  man  aa  te 
another,  and  even  if  regard  might  be  had  to  the  character  of  the  penon  te 
whom  a  note  is  execnted,  it  conld  be  wholly  fmstrated  by  a  transfer  to  an« 
other,  which  could  always  be  done  so  aa  to  give  to  another  the  abaohite 
control  of  the  debt^  even  if  not  negotiable.''  Tb  thia  the  principal  case,  with 
ethers,  was  dted.  The  principal  caee  was  also  cited  to  the  same  points  in 
Armeys*  ami  Mechanic^  Bank  v.  Amy^ivy,  86  Vt.  667.  In  Adam§  v. 
Flanagan,  Id.  407,  the  principal  case  was  dted  to  the  point  that  persons 
may  aasome  a  liability  in  each  a  form  aa  to  predlnde  all  pretense  of  their 
being  co-snretiee;  and  that  instead  of  signing  a  note  with  the  principal  or  sure- 
ties, they  may  execnte  a  separate  instroment^  and  thna  oenclnsively  evidence 
thehr  intent  by  a  separate  bond  or  guaranty.  In  the  same  caae^  p.  406^  the 
prino^el  one  was  cited  to  the  point  that  an  apparent  prindpal  may  be  ahewn 
la  be  a  aoreiiyy  and  an  apparent  surety  shown  te  be  a  priaeipaL 
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LzBBL  for  divoroe.    The  facts  are  stated  In  the  Ofrinion. 
HeaUm  and  Seed^  lor  the  petitioner. 
Peck  and  CMy^  for  the  libelee. 

By  Gotirt,  Redfield,  C.  J.  This  is  a  libel  for  divorce  a 
winculo  for  the  adultery  of  the  wife.  The  defense  was  that 
she  was  ineane  at  the  time.  The  court  are  satisfied  of  the 
fects  alleged,  both  in  support  and  defense  of  the  libel,  and  are 
not  satisfied  that  the  act  complained  of  was  done  in  a  Incid 
Interval. 

The  court  held  that  general  insanity  is  a  full  defense  for  all 
Mts  which  by  the  statute  are  grounds  of  grantlag  diToroe.    In 
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legaxd  to  fleveriqr  ^lod  daeeartioQ)  there  coiild  be  no  qneetioiL 
There  is  wanting  the  consenting  will,  which  ta  htdiBpeneaUe  to 
give  the  acts  the  quality  dther  of  aeverity  or  desertion.  The 
ease  is  the  same  in  regard  to  acts  of  seznal  interoonrse  with 
one  not  the  husband*  If  done  by  force  or  fraud,  no  ooie  could 
pretend  that  it  formed  any  ground  of  dissolving  the  bonds  of 
matrimony.  And  insanity  is  even  more  an  excuse,  if  possible, 
than  either  force  or  fraud.  It  not  only  is  not  the  act  of  a 
responsible  agent,  but  in  some  sense  it  might  fairly  be  regarded 
as  superinduced  by  the  ccmsent  or  connivance  of  the  husband, 
since  he  has  the  right,  and  is  bound  in  duty,  to  restrain  the 
wife,  when  bereft  of  reason  and  the  power  of  self-control,  from 
the  commission  of  all  unlawful  acts,  both  to  herself  and  others. 

If  the  husband,  knowing  the  wife's  propensity  to  self-de» 
struction,  suffered  her  to  take  her  own  life,  he  could  be  regarded 
as  scarcely  less  than  a  murderer  himself  So,  too,  in  regard  to 
the  act  complained  of.  It  was  in  the  power  of  the  husband 
always  to  guard  against  such  consequences.  And  if  be  failed 
in  this  duty,  he  surely  could  not  ask  the  court  to  visit  the 
consequence  of  his  own  misconduct  upon  the  unfortunate  be- 
ing whom,  having  sworn  to  love,  comfort,  honor,  and  keep,  in 
sickness  and  in  health,  till  death,  he  had  chosen  to  abandon 
to  the  short  charity  of  a  proverbially  heartless  world  in  the 
hour  of  her  utmost  necessity. 

And  if  the  case  were  shown  of  those  to  whose  care  the  hus- 
band had  prudently  intrusted  his  wife  for  care  or  for  cure  (as 
he  might  lawfully  do)  having  betrayed  or  abused  this  confi- 
dence to  purposes  of  crime  on  their  i>art,  as  might  possibly 
occur  without  his  fault,  he  surely  could  not  blame  his  insane 
wife  for  the  treachery  of  his  own  agents  or  their  assistants. 
In  insanity,  it  is  well  known  that  the  subject  is  liable  to  sucb 
illusions  as  to  mistake  utter  strangers  for  the  nearest  relatives. 
If,  too,  they  retain  only  the  ordinary  stimulus  of  propensity 
at  such  a  time,  with  no  power  of  self-control,  they  are,  of 
course,  at  the  mercy  of  every  base  man.  But  in  many  cases 
sexual  propensity  is  more  or  less  excited  during  insanity,  and 
the  liability  to  such  contingencies  proportionally  increased. 

In  such  cases,  for  the  husband  to  seek  for  a  dissolution  of 
the  marriage  relation  must  argue  great  weakness  or  great  de- 
pravity. 

We  have  read  the  case  of  Matchin  v.  Matehin,  6  Pa.  St  832 
[47  Am.  Dec.  466],  and  the  opinion  of  the  late  Chief  Justice 
Gibson,  where  he  attempts  to  maintain  that  the  adultery  of 
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the  wife,  althoogh  insane,  is  sufficient  ground  of  divorce,  6x 
the  reason  that  it  tends  to  impose  a  spurious  offspring  upon 
the  husband.  The  reason  is  one  which  will  have  no  applica- 
tion to  similar  acts  committed  bj  the  husband,  and  as  applied 
to  the  wife,  seems  truly  revolting  to  all  just  sense  of  propriety 
and  decency  We  are  surprised  that  such  an  opinion  should 
ever  have  found  admission  into  the  reports,  and  should  be 
shocked  at  the  prospect  that  it  could  ever  gain  general  coun- 
tenance in  the  American  republic* 

A  majority  of  the  court  are  of  the  opinion  that  the  libel 
must  be 
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OwBvi  Oorav  ov  l^BODnA  n  Ooubt  ov  OnmAL^JuBmnonoiv  fai  ngwA 
topfobstMaad  tht  grant  ol  ftdmixusfentioiis;  ithM  juriidiotion  ol  the 
1H1OI0  mbjaot-mBtfeer,  and  if  «nrar  is  made  in  taking  Jnziadiotion  ol  a  par^ 
timilar  oaae^  tha  osdar  ia  notToid  gaiwrally,  bat  onlyvoidaUa  on  ottation 
or  iqppaaly  and  oannot  be  qnattiooad  ooUatarally.  The  only  ezoeption  te 
the  aboiTe  role  ia  where  the  aoppooed  teatator  or  inteatate  ia  ali?e^  or 
where,  if  dead,  he  haa  a  peraonal  f  epraeentatiTe  in  being  wiian  adminia" 
tration  ia  granted  upon  hia  eatate. 

JbHonBrsATunr  Gramtsd  bt  Ooustt  Oousr  ol  IHigfada  ia  not  Toid,  where 
the  inteatate  leaided  and  died  in  another  atate^  l«mng  no  eatate  in  Ti^ 
gini%  and  baring  no  peraonal  repreaentathre  in  the  bitter  atate. 

%aminm  or  AnaracBAXOB  asm  RwwawinLn  nm  Aaam  ol  the  inteatate 
which  were  aitoated,  at  hia  death,  in  another  atate^  bat  afterwardi 
brooght  to  Yiiginia,  and  there  treated  and  held  aa  aawta  by  the  admin* 


%tmMnm  ow  AmmniirEAtaB  au  DnoHAnoBD  from  liability  ^  the  pro- 
oeeda  of  the  aale  of  oertain  property  of  the  inteatate^  bat  not  raqoired  for 
the  payment  of  debta,  when  aoch  property  ii  taken  oat  of  the  handa  of 
the  adminiatrator,  and  by  a  valid  decree  placed  in  hia  handa  "  aa  oom- 
miaaioner,'*  to  be  aold,  and  the  prooeeda  divided  aokong  the  diatribateee» 

Burr  against  W.  T.  Avory,  as  adminiatrator,  and  BL  M« 
Bpenoer  and  R.  Andrews,  as  sureties  on  his  official  bond,  for 
an  acooonting  of  the  administration  of  the  estate  of  O.  W. 
Avoryy  deceased,  who  died  intestate,  leaying  an  estate  consist- 
ing of  two  slavesi  a  small  amount  of  personal  property,  and 
some  debts.    The  remaining  facts  are  stated  in  tha  opinion. 

Howard  and  Qraiianj  for  the  appellant. 

FaUoiifjbt  the  appellees. 


866  Ahdbbws  V,  Avobt.  [^(^rginia, 

By  Court,  Mongube,  J.  The  first  question  which  in  natural 
order  comes  up  for  consideration  in  this  case  is,  whether  the 
order  of  the  county  court  of  Mecklenburg,  granting  to  George 
W.  Avory  administration  on  the  estate  of  William  T.  Avory, 
was  a  void  order  for  want  of  jurisdiction  in  the  court  to  make  it. 

It  is  now^well  settled  that  the  county  court  is  a  court  of  general 
jurisdiction  in  regard  to  probates  and  the  grant  of  adminis* 
trations;  that  it  has  jurisdiction  in  regard  to  the  whole  subject- 
matter;  and  that  though  it  may  err  in  taking  jurisdiction  of  a 
particular  case,  yet  the  order  is  generally  not  void,  but  only 
Toidable  on  citation  or  appeal,  and  cannot  be  questioned  in  any 
collateral  proceeding:  Fisher  v.  BasMtt^  9  Leigh,  119  [33  Am. 
Dec.  227];  Burnley  y.  Duke,  2  Rob.  (Va.)  102;  Schvltz  v.  SchultZj 
10  Gratt.  358  [60  Am.  Dec.  335] ;  Cox  etc.  v.  Thomas's  Adm% 
9  Id.  323;  Hutcheson  v.  Priddy,  12  Id.  85.  I  say  the  order  ia 
generally  not  void;  for  there  are  one  or  two  exceptions  to  the 
rule,  if  exceptions  they  can  be  called;  as,  where  the  supposed 
testator  or  intestate  is  alive;  or  where,  if  dead,  he  has  already 
a  personal  representative  in  being  when  the  order  is  made 
granting  administration  on  his  estate.  If  he  be  then  alive,  the 
order  is  of  course  void.  And  so  also  if  he  has  already  a  per- 
sonal representative  who  stands  in  his  place  and  is  invested 
with  all  his  rights  of  personal  property  in  the  state:  Chriffith  v. 
Frazier,  8  Cranch,  9.  There  must  be  an  office,  and  that  office 
must  be  vacant  in  order  to  a  valid  appointment  of  a  personal 
representative.  Until  then  there  is  in  fact  no  "  subject-matter" 
to  be  within  the  jurisdiction  of  the  court.  That  subject-matter 
Is  the  appointment  of  a  personal  representative  to  a  decedent 
who  has  none,  and  whose  personal  estate  is  therefore  without 
an  owner.  The  validity  of  a  order  making  an  appointment 
must  depend  on  the  existence  of  that  state  of  things.  And 
though  the  court  must  inquire  into  these  preliminary'  facts,  and 
in  some  sense  adjudge  them  in  every  ca^e  in  which  it  makes 
an  appointment,  yet  the  judgment  to  that  extent  is  incidental 
and  inconclusive.  If,  in  fact,  there  be  a  decedent  without  a 
personal  representative,  an  order  of  a  court  of  general  jurisdic- 
tion on  that  subject  appointing  one  is  as  conclusive  on  the 
question  of  jurisdiction  of  the  particular  case  as  on  any  other 
question  arising  in  the  case. 

I  do  not  understand  the  counsel  of  the  appellant  as  denying 
the  correctness  of  these  principles  in  their  application  to  a  case 
in  which  some  court  in  the  state  has  jurisdiction,  though  not 
the  court  making  the  appointment.    But  I  understand  them 
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aB  contending  that  they  aie  not  applicable  to  a  case  in  which 
no  court  in  the  state  has  jurisdiction,  and  that  this  is  such  a 
case.  They  say  the  intestate  resided  and  died  in  North  Caro- 
lina, leaving  no  estate  in  Virginia,  and  therefore  no  court  in 
Vii^inia  had  power  to  appoint  an  administrator.  Suppose  it 
to  be  true  that  he  did  reside  and  die  in  North  Carcdina,  leaving 
no  estate  in  Virginia;  would  it  follow  that  no  court  in  Virginia 
had  power  to  make  the  appointment?  Had  not  the  general 
court  power  to  grant  administration  in  such  a  case?  As  the 
law  stood  when  the  order  in  question  was  made,  the  general 
court  had  power  to  grant  administration  on  the  estate  of  any 
decedent  who  had  not  a  personal  representative  in  the  statei 
no  matter  where  he  resided  or  died,  or  whether  he  left  any 
estate  in  the  commonwealth  or  not:  1  Rev.  Code,  1819,  p.  377, 
sec.  12,  882,  sec.  32.  Therefore,  as  some  court  in  the  state  had 
power  to  make  the  appointment,  it  would  follow,  if  that  were 
the  test,  that  the  order  of  the  county  court  of  Mecklenburg  is 
not  void. 

But  I  consider  these  principles  as  applicable  to  every  case 
of  a  decedent  who  is  wittiout  a  personal  representative  in  the 
state,  without  regard  to  the  question  whether  any  court  in  the 
state  has  jurisdiction  of  the  particular  case  or  not.  The  sub- 
ject-matter being  within  the  jurisdiction  of  the  court,  to  wit, 
the  appointment  of  a  personal  representative  to  a  decedent 
who  is  without  one,  the  court 'making  the  appointment  will  be 
considered  as  having  adjudged  the  question  of  jurisdiction  in 
the  particular  case,  and  the  order  will  not  be  void.  Whether 
the  court  had  jurisdiction  in  the  particular  case  or  not  may 
depend  upon  a  variety  of  facts;  as,  whether  the  decedent  re* 
sided  in  the  county  whose  court  made  the  order,  or  had  land 
there,  or  died  there,  or  had  estate  <tf  any  kind  there.  If,  after 
passing  upon  these  fiEicts,  and  taking  cognizance  of  the  case, 
the  order  of  the  court  could,  at  any  after  period,  in  any  collat- 
eral proceeding,  be  avoided  by  evidence  that  the  decedent  did 
not  reside,  or  die,  or  leave  estate  in  the  commonwealth,  all  the 
inconvenience  and  other  evils  would  be  produced  which  are 
referred  to  in  Fisher  v.  Baasettj  9  Leigh,  119  [33  Am.  Dec.  227], 
and  other  cases  before  cited,  and  which  are  designed  to  be  pre* 
vented  by  the  principles  laid  down  in  those  cases.  In  this 
case,  the  order  was  made  in  March,  1840;  the  suit  was  brought 
in  May,  1847;  no  issue  was  raised  by  the  pleadings  in  regard 
to  Uie  validity  of  the  order,  and  the  only  evidence  relied  on  ta 
invalidate  it  is  that  of  a  witness  whose  testimony  was  taken  in 
1849,  and  who  states  that  the  decedent  lived  and  died  in  the 
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ooanty  of  Oranyille,  in  the  state  of  North  Candina^  and  that 
all  hia  property  was  in  that  county.  How  could  he  know 
that  all  the  decedent's  property  waa  there— that  he  had  not  a 
particle  of  property,  nor  a  doUfi^  due  to  hiniy  anywhere  in  Vir- 
ginia? How  could  anybody  be  expected  to  know,  or  be  able 
to  prove,  at  that  remote  period,  what  were  the  fiBtcts  on  which 
the  counfy  court  of  Mecklenburg  took  jurisdiction  of  the  case? 
Can  the  judgment  of  a  court  of  general  jurisdiction  over  the 
subject-matter  be  overthrown  by  testimony  like  this,  taken 
nine  years  after  the  judgment,  and  in  a  collateral  proceeding? 

While  great  evils  would  result  from  holding  an  order  ap* 
pointing  an  administrator  of  a  decedent  who  lived  and  died 
out  of  the  state  and  owned  no  property  therein  to  be  void,  none 
whatever  would  result  fix>m  holding  flie  contrary.  There  can 
be  no  evil  in  appointing  an  administrator  of  a  decedent  who 
has  no  property.  Indeed,  nothing  is  more  common;  and  it  is 
often  convenient,  if  not  necessary,  to  do  so,  to  carry  on  a  suit 
to  which  he  may  be  a  proper  party.  That  the  decedent  lived 
and  died  out  of  the  state  makes  no  difference.  If  a  non-resi- 
dent owning  no  property  happen  to  die  here,  the  court  of  the 
county  in  which  he  dies  is  expressly  authoriied  to  appoint  an 
administrator. 

I  therefore  think  the  order  in  queetum  was  not  a  void  order. 

The  next  question  to  be  considered  is,  whether  the  sureties 
of  the  administrator  are  responsible  for  assets  of  the  intestate 
which  were  situated  at  his  death  in  the  county  of  Granville,  in 
North  Carolina,  but  after  his  death  were  brought  to  the  county 
of  Mecklenburg,  in  Virginia,  and  there  treated  and  held  as 
assets  by  the  administrator. 

It  is  now  well  settled  that  a  grant  of  administration  has  no 
legal  operation  out  of  the  state  fix>m  whose  jurisdiction  it  was 
derived;  and  that  an  executor  or  administrator  appointed  in 
one  state  is  not,  in  virtue  of  such  appmntment,  entitled  to  sue 
nor  is  he  liable  to  be  sued  in  his  official  capacity  in  any  other 
state  or  country:  Story's  Confl.  L.,  sec.  614.  There  are  some 
apparents  exception  to  this  rule,  though  they  are  not  really  so. 
In  equity,  an  executor  or  administrator  is  sometimes  liable  to 
be  sued  in  another  state  or  country,  under  the  peculiar  circum* 
fltances  of  the  case,  as  in  Powell  v.  Strattonj  11  Gratt.  792;  and 
sometimes  to  avoid  a  failure  of  justice,  as  in  TwMtaU  v.  Pol' 
lard^B  Adm^Vj  11  Leigh,  1,  and  other  cases  cited  in  1  Rob.  Pr., 
N.  S.,  178, 192.  In  these  cases,  it  cannot  be  said  that  the  suit 
ii  against  him  in  his  official  capacity,  bat  on  the  ground  of  a 
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personal  troBi,  which  makes  him  liable,  mider  certain  drcmn 
stances,  to  aooomit  in  a  court  of  equity,  where  he  may  be  Ibond, 
to  those  entitled  to  the  estate,  wherever  it  may  be  situate:  6o«- 
rnior  y.  TFilKanw,  8  Ired.  L.  152  [38  Am.  Deo.  712].  So,  alao^ 
if  an  executor  or  administrator  reduce  property  of  his  testator 
or  intestate  into  possession,  he  may  afterwards  sue  for  it  in  an- 
other state,  even  at  law;  but  the  suit  must  be  brought  in  his 
own  name,  and  not  in  his  official  capacity.  He  is,  to  all  in- 
tents and  purposes,  the  legal  owner  of  the  property,  though  for 
the  benefit  of  other  persons:  Story's  Confl.  L.,  sec.  518;  1  Lo- 
maz  on  Executors,  841,  marg. 

In  order,  therefore,  to  reduce  the  assets  into  possession,  and 
close  the  administration  and  distribution  of  a  decedent's  estate, 
it  is  generally  necessary  that  there  shoold  be  a  personal  repre- 
sentative  in  every  state  in  which  the  assets  may  be  sitoate. 
They  are  sul]ject  to  the  pajrment  of  debts  according  to  the  law 
of  the  riCiM,  but  to  distribution  according  to  the  law  of  the 
domicUe.  It  is  therefore  a  matter  of  convenience  that  the 
surplus  of  the  assets  remaining  in  the  hands  of  a  local  admin- 
istrator after  the  pajrment  of  debts  should  be  sent  home,  that 
is,  io  the  domiciliary  administrator,  for  distribution.  And  this 
seems  to  be  the  course  generally  pursued,  though  the  distribu- 
tion may  be  made  by  the  local  administrator.  Whether  the 
one  course  or  the  other  will  be  pursued  in  any  particular  case 
depends  upon  the  local  law  and  the  judicial  discretion  of  the 
local  court  If  the  surplus  be  paid  over  to  the  domiciliary 
administrator,  it  is  matter  of  national  comity,  and  not  of  right 
Every  state  is  bound,  to  the  extent  of  its  power,  to  take  care 
of  the  rights  of  its  own  citisens.  And  therefore  it  will  see 
that  the  estate  of  a  decedent  within  its  jurisdiction  is  properly 
ai>plied  to  the  satis&ction  of  their  rightfiil  claims,  whether  as 
creditors,  legatees,  or  distributees  of  the  decedent  But  those 
claims  being  satisfied,  it  has  no  longer  any  motive  to  retain 
the  ftmd,  and  will  not,  unless  it  be  more  convenient  to  dispose 
of  the  sulijject  ftilly  and  finally  than  to  send  it  home  for  that 
purpose.  If  none  of  the  dtixens  of  the  state  have  any  claim 
npon  the  ftmd,  either  as  creditors,  legatees,  or  distributees, 
and  the  aid  of  its  coorts  be  not  invoked  by  a  foreign  claimant, 
it  will  have  no  motive  to  interfere  with  the  ftmd ,  or  prevent  the 
domiciliary  administrator  from  obtaining  possession  of  it  if 
be  can*  Of  course  he  cannot  sue  for  it,  and  if  he  cannot  ob- 
tain possession  otherwise,  he  or  some  person  else  must  become 
local  administrator.  He  will  be  preferred  to  any  person  else, 
as  he  will  have  the  ultimate  receipt  and  distribution  of  the  ftmd. 
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BatiiTerjrtrftai  happenti  and  eepeoially  intiie  United  BiBJb&B^ 
where  Qaeace  axe  bo  many  Btates  adjacent  to  each  other,  aepa- 
rated  ooly  by  an  imaginary  line,  and  where  thero  is  so  much 
oommercial  and  Bocaal  interconise  between  the  cituens  of  dif- 
ferent states,  and  each  frequent  changes  of  residence  bom  one 
state  to  another,  that  an  administrator  in  one  state  receiyes 
{BX)perty  or  money  belonging  to  his  intestate  in  another  with- 
out any  administration  being  taken  there,  and  holds  it  in  his 
own  state  as  assets  of  his  intestate.  And  it  sometimeSy  if  not 
very  often,  hi^pens  that  property  of  a  decedent  is  carried,  or 
one  of  his  debtors  removes,  from  a  state  in  which  there  is  no 
administrator  to  another  in  which  there  is  one,  and  the  prop- 
erty or  debt  is  received  and  held  as  assets  by  the  adminis- 
trate there.  Can  it  be  contended  that  the  sureties  of  the 
administrator  are  not  liaUe  for  property  or  money  so  received 
and  held  by  him  as  assets?  Does  it  lie  in  their  mouths  ax:y 
more  than  in  his  to  deny  that  that  they  are  what  he,  by  his 
act,  has  affirmed  them  to  be?  Is  it  enough  for  them  to  say 
that  their  principal  could  not  have  recovered  the  property  or 
mcmey,  if  the  person  having  possession  had  refused  to  deliver 
or  pay  to  him?  that  such  person  may  be  liable  to  delivc^  or 
pay  it  over  again  to  a  local  administrator,  if  one  should  be 
hereafter  appointed?  that  the  grant  of  administration,  and  the 
condition  of  the  administration  bond,  are  confined  to  property 
which  actually  belong  to  the  decedent,  and  was  situated  at  the 
time  of  his  death  within  the  limits  df  the  jurisdiction  which 
made  the  grant?  I  think  not  The  terms  of  the  administra- 
tion bond  ea^ressly  apjdy  to  all  the  goods,  chattels,  and  credits 
of  the  deoedent  which  shall  come  to  the  hands  of  the  adminis- 
trator. We  have  seen  that  a  domiciliary  administrator  gen- 
erally receives  any  aureus  remaining  in  the  hands  of  a  local 
administrator  on  the  settlement  of  the  account  of  the  latter. 
And  if  the  same  person  be,  as  he  often  is,  both  domiciliary  and 
ancillary  administrator,  while  he  is  first  accountable  in  either 
character  aocovding  as  he  reeeivee  assets  in  one  or  the  Other,  it 
is  his  duty  to  pass  over  the  mrphis  remaining  in  his  hands  as 
ancillary,  to  his  hands  as  domiciliaiy,  administrator.  Are  not 
his  sureties  as  domiciliary  administrator  liable  fisr  the  suiplus 
so  received  or  passed  over? 

In  AcUtmtfs  Heirs  v.  Adamtfs  AdmWy  11  Bw  Mon.  77,  the  sure- 
lies  of  a  person  as  ancillary  administrator  were  discharged 
bom  liability  for  assets  received  in  that  character,  on  the 
giound  that  he  should  be  regarded  as  holding  them  as  domi- 
ailiarv  adminiatwldr.    If  thev  wen  nraDedv  diBoham^  hia 
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sureties  as  domiciliary  administrator  were  of  course  chargeable: 
See  1  Rob.  Pr.,  N.  8.,  p.  189,  sec.  4,  and  cases  cited.  There  is 
no  difierence  between  the  form  of  the  grant  and  bond  in  the 
case  of  a  domiciliary  and  in  the  case  of  an  ancillary  adminis- 
tration. And  if  the  former  may  operate  upon  assets  received 
and  held  by  the  administrator  as  snch  withhi  the  state,  though 
situated  abroad  at  the  decedent's  death,  why  may  not  the 
latter?  In  the  case  before  stated,  of  property  of  a  decedent 
being  carried,  or  one  of  his  debtors  removing,  from  a  state  in 
which  there  is  no  administrator  to  another  in  which  there  is 
one,  I  do  not  see  how  the  estate  of  the  decedent  could  ever  get 
the  benefit  of  the  prop^y  or  money,  unless  it  could  be  recov- 
ered by  the  administrator  in  the  state  to  which  it  is  removed, 
because  there  is  no  other  administrator;  and  if  one  should  be 
appointed,  he  could  not,  as  we  have  seen,  sue  as  such  in  another 
state.  I  know  of  no  exception  to  that  rule.  It  is  true  that  the 
title  of  an  administratcMr  relates  back  to  the  death  of  his  intes- 
tate, 80  as  to  enable  him  to  sue  fer  causes  of  action  arising  be* 
tween  that  period  and  the  date  of  his  appcdntment.  But  he 
must,  in  such  a  case,  I  think,  sue  in  his  capacity  of  adminis* 
trator,  and  not  in  his  own  right  When  he  has  once  acquired 
actual  possession  of  the  property,  he  has  then  a  legal  title  to  it^ 
which  he  can  thereafter  assert  in  his  own  name:  Story's  Confl. 
L.,  sec.  616.  He  must,  of  course,  sue  in  his  capacity  of  admin-* 
istrator  for  causes  of  action  accruing  in  the  life*time  of  his 
intestate. 

It  would  hardly  be  contended  that  where,  in  an  ordinary 
ease,  an  administrator  as  such  sues  for,  recovers,  and  receives, 
or  demands  and  receives  without  suit,  property  or  money,  and 
holds  it  as  assets  of  his  intestate,  the  sureties  of  the  adminis- 
trator could  exonerate  themselves  from  liability  therefor,  merely 
by  showing  that  it  did  not  in  fact  belong  to  the  intestate.  A 
fortiori  it  would  seem  they  could  not,  merely  by  showing  that 
though  such  property  or  money  did,  in  fact,  belong  to  the  in- 
testate, yet  it  ought  to  have  been  received  by  some  other  ad- 
ministrator in  some  other  state,  who  may  never  have  been 
appointed;  or  if  appointed,  may  never  have  claimed  i%  or  even 
been  entitled  to  sue  for  and  recover  it. 

In  Bwfdey  t.  Dub,  2  Bob.  (Va.)  102,  it  was  held  that  though 
an  administrator  de  bonis  %on  cannot  recover  of  a  former  ad- 
ministrator assets  converted  by  him  (because  they  are  not 
rniadministered  assets,  and  therefore  not  within  the  scope  of 
the  commission  of  the  administrator  de  bonis  non)^  yet  if  he 
aetoaUy  leeeive  tbean,  he  and  his  sureties  are  aooountable 
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therefor.  In  that  case  if  the  sureties  of  the  administrator  de 
bonis  non  had  not  been  responsible,  the  sureties  of  the  original 
administrator  would  have  been.  The  question  was,  Which  of 
two  sets  of  sureties  was  responsible  ?  One  or  the  other  cer- 
tainly was;  and  in  either  aspect,  those  entitled  to  the  estate 
had  an  ample  and  effectiye  remedy.  It  would  seem  to  be  still 
more  reasonable  to  hold  the  sureties  of  an  administrator  re* 
sponsible  for  assets  received  by  him  as  such,  when  those  enti- 
tled to  the  estate  would  otherwise  have  no  security  whatever. 
The  bond  of  an  administrator  de  bonis  non  is  expreiBsly  limited 
to  the  assets  which  are  unadministered,  while  the  bond  of  an 
original  administrator  is  unlimited  in  its  terma,  and  extends 
to  all  the  assets  which  may  come  to  the  hands  of  the  adminis- 
trator. If  the  sureties  of  the  former  are  liable  for  assets  re- 
ceived by  their  principal,  though  derived  &om  a  subject  not 
embraced  by  the  limited  terms  of  their  bond,  why  are  not  the 
sureties  of  the  latter  liable  for  assets  received  by  their  princi- 
pal, and  therefore  embraced  by  the  general  terms  of  their 
bond,  though  derived  from  a  subject  at  one  time  situated  out 
of  the  state  ?  I  think  that  wherever  an  administrator  receives 
or  holds  within  the  state  in  which  he  was  appointed,  property 
or  money  as  assets  of  his  intestate,  he  and  his  sureties  are  ac- 
countable therefor  as  assets,  unless  it  be  clearly  proved  that 
such  property  or  money  belongs  to  some  other  person  to  whom 
the  administrator  personally  has  accounted,  or  will  have  to 
account  for  the  same. 

I  have  examined,  I  believe,  all  the  cases  referred  to  in  the 
argument  on  this  branch  of  the  case,  and  I  am  not  aware  that 
there  is  one  of  them  in  conflict  with  the  conclusion  to  which  I 
have  come,  though  there  are  dicta  in  some  of  them  which  may 
be  so.  Without  undertaking  to  review  them,  I  will  notice  only 
the  case  of  FUtcher^B  AdmW  v.  SanderSj  7  Dana,  845  [82  Am. 
Dec.  96],  which  is  perhaps  the  strongest  case  cited  by  the  coun- 
sel of  the  appellant  in  support  of  their  view.  In  that  case  it 
was  held  that  the  surety  of  an  executor  to  whom  letters  testa- 
mentary were  granted  in  Kentucky  (which,  however,  was  not 
the  place  of  the  testator's  domicile  at  the  time  of  his  death), 
was  not  responsible  for  assets  received  in  a  foreign  state,  and 
never  brought  to  Kentucky.  Upon  the  ground  that  they  were 
never  brought  to  Kentucky,  the  opinion  of  the  court  was  ex- 
pressly placed.  And  even  in  that  opinion,  one  of  the  three 
judges  who  composed  the  court  did  not  concur.  Most  of  the 
cases  on  this  subject,  and  no  doubt  all  that  are  material,  are 
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dted  and  oommented  upon  in  Story's  Confl*  L^  sees.  507-629; 
and  in  1  Bob.  Pr.,  N.  S.,  15»-194. 

I  have  stated  my  opinion  as  to  the  principles  of  law  which 
seem  to  be  applicable  to  this  case,  and  it  now  only  remains,  so 
far  as  this  branch  of  it  is  concerned,  to  apply  them  to  the  facts 
of  the  case,  which  can  be  easily  done.  In  1840,  William  T. 
Avory  died  in  Granville  county.  North  Carolina,  intestate,  un- 
married, and  without  issue,  leaving  a  small  personal  estate  in 
that  county,  and  no  estate,  so  £eu*  as  the  record  shows,  any- 
where else.  He  left  seven  distributees  at  law,  who  were  lids 
mother,  brothers,  and  sisters;  all  of  whom  (except  perhaps  one 
sister,  who  may  have  resided  with  her  husband  in  North  Caro- 
lina), seem  to  have  resided  in  Mecklenburg  county,  Virginia, 
which  adjoins  Oranville  county.  North  Carolina.  His  debts 
were  very  few  in  number  and  small  in  amount,  and  most  of 
them  were  probably  due  in  Virginia.  He  had  lived  in  Gran- 
ville county  but  a  year  before  his  death,  and  doubtless  had 
removed  to  that  county  fix>m  Mecklenburg,  Virginia,  where  the 
rest  of  the  family  resided.  His  brother,  George  W.  Avory,  who 
lived  with  his  mother  at  the  time  of  his  death,  and  for  several 
years  thereafter,  and  was  guardian  of  several  of  the  distributees, 
who  were  in£uits,  qualified  as  his  administrator  soon  after  his 
death,  to  wit,  in  March,  1840,  in  the  county  court  of  Mecklen- 
burg, giving  the  usual  bond  with  surety  in  the  penalty  of  four 
thousand  dollars.  He  immediately  took  possession  of  the 
property  in  North  Carolina,  and  held  it,  or  its  proceeds,  in  Vir- 
ginia, as  assets  of  his  intestate.  The  perishable  property  was 
sold  by  him  in  May,  1840,  about  two  months  after  he  qualified, 
on  a  credit  of  twelve  months,  the  bonds  being  taken  payable  to 
himself  as  administrator.  Whether  the  sale  was  in  Virginia 
or  North  Carolina  does  not  appear.  The  slaves  were  sold  in 
Virginia  in  July,  1840,  under  a  decree  of  the  county  court  of 
Mecklenburg,  made  in  May,  1840.  He  received  a  debt  due  to 
his  intestate,  but  whether  he  received  it  in  the  one  state  or  the 
other  does  not  appear.  It  does  not  appear  that  any  person 
ever  administered  in  North  Carolina,  or  had  any  interest  in 
having  administration  granted  there.  It  is  extremely  probable, 
from  all  the  circumstances,  that  the  contrary  is  the  faxsty  and 
that  it  was  deemed  to  be  best  by  the  parties  concerned  to  have 
but  one  administration,  and  to  have  that  in  Virginia,  where 
all,  or  nearly  all,  the  distributees  and  creditors  resided.  Upon 
this  state  of  facts,  I  have  no  difficulty  in  coming  to  the  conclu- 
t3on  that  the  sureties  of  the  administrator  became  responsible 


I 


iM  Andrews  v.  Avobt.  [Virginia^ 

te  the  MsetB  00  leoeiTed  and  held  by  him  in  Yirginia,  though 
eituatei  at  the  death  of  his  intestate,  in  North  Carolina. 

The  next  question  to  be  considered  is,  whether  the  sureties 
of  the  administrator  have  been  discharged  from  that  liability  as 
to  the  slaves  belonging  to  the  estate  of  the  intestate,  by  reason 
of  the  decree  of  the  county  court  of  Mecklenburg,  made  in 
May,  1840,  appointing  George  W.  Avory  commissioner  to  sell 
the  said  slaves,  divide  the  proceeds  among  the  distributees, 
and  by  reason  of  the  sale  made  under  that  decree  and  the  other 
circumstances  of  the  case. 

I  think  this  question  must  be  answered  in  the  affirmative. 
The  slaves  were  not  required  for  the  payment  of  debts,  and  the 
administrator  had,  therefore,  no  right  to  sell  them.  He  was 
willing  at  once  to  surrender  them  to  the  distributees  tot  parti- 
tion, and  did  in  effect  do  sa  He  was  himself  a  distributee, 
and  was  guardian  of  two  others.  The  slaves  could  not  be  di- 
vided in  kind,  and  a  sale  was  therefore  necessary  tor  the  pm> 
pose  of  division.  But  some  of  the  distributees  were  infiEuits, 
and  a  decree  for  a  sale  was  therefore  obtained.  That  decree  was 
made  in  a  suit  to  which  George  W.  Avory  and  his  two  wards 
were  defendants,  and  all  the  other  distributees  were  plaintifik 
George  W.  Avory  was  not  a  party  to  the  suit  as  administrator, 
thus  showing  that  he  had  in  effect  surrendered  the  slaves  to 
the  distributees  for  partition.  The  bill  alleges  that  he  had 
paid  all  the  debts  of  his  intestate  without  a  sale  of  any  of  the 
slaves,  and  prays  for  a  decree  for  a  sale  of  the  slaves  and 
division  of  the  proceeds.  The  defendants  answered  the  bill, 
admitting  its  allegations,  and  expressing  their  willingness  that 
the  court  should  decree  according  to  the  prayer  thereofl  And 
a  decree  was  accordingly  made.  Shortly  after  the  decree,  to 
wit,  on  the  first  of  July,  1840,  the  sale  was  made  by  George 
W.  Avory  as  commissioner,  at  public  auction,  on  a  credit  of 
twelve  months,  as  prescribed  by  the  decree;  at  which  sale  he 
purchased  one  of  the  slaves,  and  another  distributee  the  other. 
No  report  of  the  sale  was  made,  and  no  other  order  appears  to 
have  been  made  in  the  suit  until  May,  1847,  about  the  time  of 
the  institution  of  this  suit,  when,  on  the  partition  of  the  plain* 
tiffs,  the  order  of  sale  made  seven  years  before  was  set  aside. 
The  record  does  not  contain  a  copy  of  the  petition,  if  it  was  in 
writing,  Bxa  show  the  grounds  of  it.  Nor  does  it  appear  that 
the  administrator  or  his  sureties  had  any  notice  of  the  petition 
or  motion  to  set  aside  the  otder  of  sale.  The  bill  in  this  suit, 
whioh  was  filed  by  the  same  persons  who  were  pUdntifb  in  tbt 
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Boit  for  the  sale  of  the  Blades,  alleges  that  **the  slayes  were  sold 
by  the  administrator  under  a  pretended  order  obtained  by  him 
firom  the  county  court  of  Mecklenburg,  under  some  fedse  pre* 
text,  without  the  knowledge  or  consent  of  the  oomplamants,  and 
which  order  was  afterwards  set  aside  by  the  said  oouri"  The 
administrator  being  a  non-resident  of  the  state,  and  it  seems 
msolvent  also,  never  answered  the  bill.  The  sureties,  in  their 
answer,  rely  upon  the  suit  and  decree  for  the  sale  of  the  slaves, 
and  the  proceedings  under  the  decree,  for  their  exoneration 
from  any  liability  on  account  of  the  slaves.  There  is  no  proof 
in  the  record  to  sustain  the  vague  allegation  contained  in  the 
bill  of  fraud  on  the  part  of  the  administrator  in  obtaining  the 
order  of  sale.  It  devolved  on  the  plaintiffs  to  prove  it.  The 
sureties  do  not  admit  it  in  their  answer,  though  they  do  not  in 
terms  deny  it,  doubtless  because  they  had  no  information  on 
the  subject.  But  the  circumstances  of  the  case  strongly  tend 
to  disprove  the  allegation.  The  sale  was  made  at  public  auc- 
tion in  the  neighborhood  of  the  distributees,  one  of  whom 
(besides  the  commissioner  himself)  was  a  purchaser  at  the  sale, 
and  none  of  whom  complained  of  it  until  seven  years  after, 
when  the  commissioner  had  become  insolvent  and  left  the 
state.  There  is  no  such  irregularity,  if  any,  on  the  face  of  the 
proceedings,  as  avoids  the  decree  for  the  sale  of  the  slaves.  It 
must  be  regarded,  then,  as  a  valid  decree  at  the  time  it  was 
made;  and  the  effect  of  it  was  to  take  the  slaves  out  of  the 
hands  of  Greorge  W.  Avory  as  administrator,  and  place  them 
in  his  hands  as  commissioner  of  the  court.  The  sureties  of  the 
administrator  were  thereby  as  completely  discharged  from  lia- 
bility as  they  would  have  been  if  the  administrator  and  com- 
missioner had  been  different  persons,  and  the  former  had  deliv- 
ered the  slaves  to  the  latter  under  the  decree.  That  liability, 
being  once  discharged,  was  not  revived  by  the  order  made 
seven  years  thereafter  setting  the  decree  aside,  whether  that 
order  was  regularly  made,  or  was  itself  valid,  or  not — a  ques- 
tion which  it  is  therefore  unnecessary  to  determine. 

The  only  other  question  which  it  will  be  necessary  to  notice 
is  as  to  the  propriety  of  charging  the  administrator  and  his 
sureties  with  the  amount  of  the  bond  of  Henry  W.  Avory  to 
the  intestate  for  two  hundred  and  fifty-four  dollars  and  twenty* 
eight  cents,  due  the  first  of  March,  1839.  I  concur  in  the 
opinion  of  the  circuit  court  upon  that  question,  and  for  the 
reai>on  expressed  in  the  opinion,  to  wit:  ^^The  payment  of  the 
same  having  beefi  proved  by  one  of  the  persona  interested 
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therein  as  distribntee,  and  his  deposition  never  having  been 
taken  in  the  cause,  since  the  release  of  said  interest,  to  prove 
said  payment" 

Tlie  result  of  my  opinion  is,  that  the  administrator  is  charge- 
able to  the  distributees  in  the  sum  of  six  hundred  and  sixty- 
seven  dollars  and  eleven  cents,  with  interest  on  four  hundred 
and  fifty-five  dollars  and  thirty-six  cents,  i>art  thereof,  from 
September  1, 1848,  being  the  balance  due  on  his  administra- 
tion account,  without  charging  him  with  the  proceeds  of  the 
sale  of  the  daves.  The  decree  should  therefore  be  reversed 
with  costs,  and  a  decree  entered  in  conformity  withthis^inion. 

Allen,  P.,  and  Lbb  and  8amubls»  JJ.,  oonouned  inihe<q;Mui- 

lon  of  MONCUBE,  J. 

Daniel,  J.,  dissented. 
Judgment  reversed. 


JvBiBDionoN  ov  PftOBAn  OouBTS  of  VngiiiiA  is  goiMiil  mpeoting 
ten  tettunentaiy:  ^S^sAnte  t.  A^Mlfli^  60  Am.  Dea  886;  so  is  that  of  the  oofort 
olordixuayof  Georgia:  Twherw,  ITarrii^  68  Id.  488^  and  note 608;  oadthttl 
of  the  orphans'  ooart  of  Alabama:  Aftpemm  t.  CktUrdl^  29  Id.  288;  bat  probate 
oonrts  have  generally  only  a  limited  and  inferior  jurisdiction;  Chrin^M  Stiatt 
T.  Norri8,6&ld.  646;  Morromr.  Weed,  66  Id.  122;  WfoUfeAdm'r  t.  Brnnhe^ 
68  Id.  89;  Ba^mer.  JMb^  70 Id.  708^  and  notes  to  these  oases;  bat  the  ap- 
pointment of  an  administrator  oannot  be  oollaterally  attacked  or  impfiaohedi 
Drigge  t.  AbboH,  66  Id.  214;  Riaer  t.  Snodd^,  Id.  740;  AbboU  r.  Oolmm,  67 
Id.  786. 

ADionsxBAXiov  OAir  as  OaamiD  only  in  the  oonniy  where  the  deoeased 
resided  at  tiie  time  of  his  death;  if  otherwise  it  iiToid:  Johmum  ▼.  Oorpemmmg^ 
44  Am.  Deo.  106;  FlMdiei^e  AdnCr  t.  Smdere,  82  Id.  96;  Moorife  Admir  v. 
PiUMeii^  62  Id.  642»  and  note;  HaeCstt  t.  Mbwr,  68  Id.  287. 

LiABQJTT  or  SuBsnr  or  Bnooioa  for  assets  of  non-rssident  when  sncfa 
assets  are  brooght  into  the  states  FUSthet  v.  Sanden,  82  Am.  Deo.  96;  and 
note  106. 

OouBT  HAvnro  Juannionoir  otib  Gbkt Anr  Guifli  of  CUsib^  its  error  in 
adjudging  some  partioalar  oase  belonging  to  that  olass»  which  properly  per- 
tains to  a  ooart  of  the  same  authority  in  another  locality,  does  not  make  tlis 
jadgment  void,  but  simply  Toidable  by  a  direct  proceeding  for  that  porpoee: 
CoUari  T.  AUm,  40  Ala.  167;  CKbmm  ▼.  Bedkamn,  16  Gratt  327,  828;  and 
where  tiie  ooart  has  jurisdiction  of  the  subject-matter  and  of  the  parties^  its 
decree  cannot  be  collaterally  attacked  or  impeached  for  any  defect^  irregnlar- 
iiy,  or  error  in  the  pmceedinga^  however  manifest  or  palpable  it  may  liei 
SMtam  T.  Jcmtfe  AdnCx,  26  Id.  898;  BaJOaird  t.  Thmae  S  Amman,  19  Id.  21; 
Woodhomte  t.  FWbake,  TI  Ta.  821;  Irwin  t.  Setiber,  18  GaL  606.  If  such  error 
is  never  rerersed,  it  cannot  be  alleged  that  the  decree  was  void:  Pamdtt$ 
AdmW  T.  CaXkwa^e  OommUiee,  78  Ta.  894^  all  citing  the  principal  case. 

Tbb  PfinrciPAL  oass  n  guonn  noM,  appre^ed,  and  followed  as  to  the 
point  contained  in  tiie  last  section  of  syllabus  mifra,  in  Oddi  ▼.  Bmde^  71 
Va.366. 
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Etrb  V.  Jacob. 

Pmgbdivo  bt  IvjiTsonoir  n  Pbopie  Mora  bj  iHikli  to  tiM  the  lagrii^ 
of  a  levy  made  by  en  effioer  under  the  euppueed  aAthocity  d  a  ]aw»  the 
ooDetitiitiooality  d  wUdi  le  denied. 

AunoooH  TnumriA  Oovctruuioh  Faavwm  tfiat  taasee  diall  be  equal  end ' 
uulonn,  H  le  witfain  the  ocoetitaticMial  poiwer  of  the  litgielninrt  to  in^oee 
a  tez  upon  tiie  tranenrieriott  of  eelatee  1^  donee  or  deeont^  end  preeoribe 
tiie  rate  of  tiie  eaoM. 

ToMUHiA  LraiLAinnu^  bt  Aor  or  Habcb  9^  186<  inninenil  a  tez  end  fiioed 
tiie  rate  thorBof  on  eelatee  trenemittowi  by  doriee  or  deeeenti  bat  at  the 
eobeeqaent  eeerion  the  V^ilatnie  omifeled  to  fix  any  rete  on  enoh  tez  in 
tiie  tez  law  of  Biareh  18,  1866:  ffdd,  that  the  iuhizo  to  fix  a  rate  in 
1860^  wHhont  any  repeal  of  previooe  htwe  preeoribing  the  tez  and  Ibdng 
He  rate^  did  not  operate  to  releaee  a  tez  aeeraing  in  1856;  and  that  the 
aet  of  1864  meet  remein  in  loroe  vntH  nTpieetly  repeeled  or  leplaoed  by 
nfligf  provieione  plainly  intended  to  be  enbetitsted  In  ite  eteed* 

Appijgation  tot  an  ixgunctioo.  John  E7161  deceased,  of 
NoorOiampton  oountyy  by  will,  conatitated  plaintiff,  Severn 
Byre,  hia  reaidnaiy  devisee  and  legatee,  and  alao  appointed 
him  as  one  of  his  execntora.  The  total  value  of  the  estate  of 
deceased  in  the  hands  of  the  plaintiff,  as  assessed  hj  the  sher- 
iff of  said  county,  was  one  hundred  and  twenty-three  fhon- 
■and  fbcir  hundred  and  fixrty-ihree  doUars.  This  property,  it 
was  daimed  by  the  sheriff,  was  liable  to  assessment  and  tax 
mider  an  act  of  the  l^islatore  of  Ifarch  2, 1864,'  prescribing  a 
tax,  and  fixing  its  rate,  on  collateral  inheritances.  The  sheriff 
therefine  levied  upon  said  property;  and  plaintiff  aj^lied  for 
an  ixgnnction  restraining  the  sale  thereof,  on  the  groond  that 
said  act  of  1864  was  unconstitntionaL  The  ixgnnctUm  was 
granted,  bat  afterwards,  upon  defendant's  motion,  it  was  dis- 
solved, and  plaintiff  appeals. 

Mamm^  for  the  appellant 

/.  B.  IWbr,  attomey-ymerol,  for  the  appellee. 

By  Coort,  Lbx,  J.  The  regularity  of  the  proceeding  by  in- 
junction in  this  case,  although  discussed  by  the  counsel  for 
the  appellant  in  his  opening  argument,  was  not  controverted 
by  the  attomeyijeneraL  He  was  understood  to  concede  that 
it  is  a  proper  mode  by  which  to  test  the  legality  of  a  levy 
made  by  an  officer  under  the  supposed  authority  of  a  law  the 
constitntioQality  of  which  is  denied.  Upon  this  point,  there- 
fore, I  shall  content  mjrself  with  referring  to  the  cases  of  Ood- 
din  V.  Cntmp,  8  Leigh,  120,  and  BuU  ▼.  Bead,  18  Oratt  78, 
and  authorities  there  dted.    It  might  perhaps  admit  of  more 
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question  whether  a  ooort  of  equity  would,  as  a  matter  of  course 
in  such  a  case  as  this,  interfere  by  way  of  ixgunction  to  re> 
strain  the  act  of  an  officer,  not  because  the  constitutionalitj 
of  the  law  under  which  he  is  proceeding  is  called  in  question, 
but  because  the  existence  of  any  such  law  is  absolutely  d^ed. 
Upon  this  question,  howevw,  I  think  it  may  be  unnecessary 
to  express  any  opinion. 

The  commonwealth  being  the  party  substantially  interested 
in  the  subject-matter  of  ccmtroversy,  it  might  have  been  man 
regular  under  the  pnmsions  of  the  act  entitled  "An  act  regu- 
lating the  jurisdiction  of  the  circuit  courts,"  passed  May  22, 
1852,  Sess.  Acts  1852,  p.  58,  sec.  8,  that  this  suit  should  haye 
been  originally  instituted  in  the  circuit  court  of  the  city  of 
Richmond  in  order  that  the  commonwealth  might  be  duly 
represented  by  the  proper  officer,  and  such  officer  should  of 
course  have  been  made  a  party  defendant.  As,  however,  the 
rait  was  subsequently  removed  to  that  court,  in  conformity  to 
the  provisions  of  section  8  of  chapter  46  of  the  code,  p.  239, 
and  the  auditor  of  public  accounts,  who  had  been  made  a  party 
by  an  amended  bill,  duly  appeared  and  filed  an  answer,  all  dii^ 
Acuities  as  to  parties  and  the  regularity  of  the  hearing  before 
the  circuit  court  of  Richmond  city  may  be  considered  as  over- 
come, and  we  may  proceed  to  consider  the  case  upon  its  merits. 

The  object '  of  the  bill  was  to  test  the  legality  of  the  levy 
made  by  the  sheriff  of  Northampton  upon  the  property  of  the 
appellant  to  enforce  payment  of  the  tax  claimed  to  be  due  to 
the  commonwealth  under  the  several  provisions  of  law  impos- 
ing a  tax  upon  the  transmission  of  estates  by  devise  or  descent 
to  any  other  person  or  use  than  those  specified,  and  prescribing 
also  ihe  rate  of  the  same.  The  provisions  under  which  the  tax 
was  claimed  to  be  due  are  those  of  chapter  35  of  the  code,  sec. 
10,  and  sec.  42,  pp.  179, 184,  and  of  chapter  39,  from  sec.  6  to 
sec.  12,  inclusive,  pp.  214,  215,  and  the  act  entitled  "An  act 
imposing  taxes  for  the  support  of  government,"  passed  March 
2,  1854,  sec.  15;  and  the  legality  of  the  sheriff's  proceeding 
was  denied,  because,  as  it  was  alleged,  the  several  provisions 
of  law  above  cited,  including  the  fifteenth  section  of  the  las^ 
named  act,  were  unconstitutional,  inoperative,  and  void.  An4 
in  the  argument  here,  the  fiirther  ground  was  taken  by  tht 
counsel  for  the  appellant  that,  in  point  of  fact,  when  this  levy 
was  made  there  was  no  law  upon  the  statute-book  authorizing 
or  requiring  such  a  levy  to  be  made,  the  act  of  March  2,  1854, 
having  expired  or  been  replaced  by  the  act  of  March  18, 1856« 
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which  eontaiiied  no  proviflkm  fiir  a  tax  iqion  a  latjeot  of  thii 
ohaiaoter. 

It  has  always  been  oonsideied  to  be  a  most  delicate  o&ce  Sat 
a  jadge  to  undertake  to  pronounce  an  act  of  the  legislature  to 
be  nnconstitatianal  and  v(M.  It  is  substantially  to  repeal  the 
obnoxious  law,  and  thus  in  effect  to  exercise  a  power  properly 
belonging  to  another  department  of  the  government.  ^'  The 
question/'  says  Judge  Marshall,  '^  whether  a  law  be  void  for  its 
repugnancy  to  the  constitution  is  at  all  times  a  question  of 
much  delicacy,  which  ought  seldom,  if  ever,  to  be  decided  in 
the  affirmative  in  a  doubtful  case."  ''It  is  not  on  slight  impli* 
cation  and  vague  conjecture  that  the  l^islature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and  its  acts  to  be 
considered  as  void.  The  opposition  between  the  constituticm 
and  the  law  must  be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with  each  other:" 
Fletcher  ▼.  Peck^  6  Cranch,  87.  ''The  question  whether  a  law 
is  in  accordance  with  the  constitution,"  says  Judge  Brooke,  "is 
at  all  times  a  very  delicate  and  important  question."  "It 
should  not  be  in  a  doubtful  case  that  the  acts  of  that  body  [the 
legislature]  should  be  decided  by  the  courts  to  be  xmconstitor 
tional: "  Sharpe  ▼.  JZobertoon,  5  Oratt  618,  642.  "The  duty  of 
inquiring  into  and  deciding  upon  the  legal  validity  of  an  act  of 
the  legislature  has  always  been  regarded  by  this  court,  and 
justiy,  as  one  of  the  most  delicate  it  can  be  called  upon  to  dis- 
charge:" Per  Daniel,  J.,  in  8.  C,  674.  Where  a  plain  and  pal- 
pable infraction  of  constitutional  provision  is  shown^  a  law, 
upon  the  validity  of  which  it  is  called  upon  to  decide,  it  is  of 
course  one  of  the  highest  and  most  solemn  duties  of  the  court 
to  declare  such  law  to  be  inopoative  and  void.  If,  however,  it 
be  only  upon  slight  implication  or  incondusive  reasoning  that 
the  supposed  infraction  can  be  nuide  out,  the  court  should 
never  undertake  to  rescind  and  annul  the  solenm  and  deliber- 
ate act  of  the  l^islative  department  of  the  govemmenl  To 
doubt,  in  such  a  case,  should  be  to  affirm. 

There  is  certainly  one  propesitioa  which  will  not  be  ques- 
tioned, and  that  is,  that  the  legislature  possesses  the  fbll,  aheth 
lute,  sovereign  power  of  taxation,  excq>ting  so  frtr  as  it  may 
have  been  surrendered  to  the  general  government,  or  may  be 
interdicted  by  the  constitution  of  the  United  States,  or  as  it 
may  be  controlled  by  the  restrictions  and  mandates  of  the  ootk* 
ftitotl<m  of  the  state:  See  OUy  ofBiehmondY.Damel^U  Gratt 
886^  opinion  of  Samuels,  J.    And  thia  power  it  is  most  impQi> 
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tant  flhomld  be  murtained  and  upheld  as  eeeential  to  the  yery 
ezietonoe  of  the  goyemment  of  the  state,  and  as  providing  the 
means  for  vindicating  her  sovereign  authority:  See  Providence 
Bank  v.  BiUingSj  4  Pet.  614;  Weston  v.  City  Couneil  of  Chariee* 
fon,  2  Id.  449.  We  do  not  go  to  our  constitation  to  see  what 
powers  of  taxation  are  given  to  the  legislature,  but  to  ascertain 
what  restrictions  and  limitations  upon  its  general  sovereign 
power  are  imposed  by  its  provisions.  If,  therefore,  the  power 
to  tax  any  subject  whatever  is  not  excluded  by  the  terms  of 
the  constitution,  or  by  necessary  and  inevitable  implication,  it 
must  exist  in  the  general  assembly  to  be  exercised  at  the  dis- 
cretion of  that  body  as  wisdom  and  a  proper  sense  of  justice 
shall  direct. 

The  counsel  for  the  appellant  does  not  controvert  this  posi- 
tion, but  he  insisto  that  tiie  particular  tax  in  question,  though 
not  expressly  and  in  terms  prohibited  by  the  constitution,  is 
yet  as  effectually  prohibited  by  the  most  necessary  implication 
from  its  provisions  as  if  the  power  to  impose  it  had  been  ex- 
pressly denied.  He  insisto  that  it  is  in  effect  puroly  a  tax  on 
property,  or  if  it  is  not  to  be  regarded  as  a  tax  on  property, 
but  on  a  benefit  or  privilege  to  the  citizen,  that  the  power  to 
impose  it  is  excluded  because  it  is  not  enumerated  amongst 
those  authorized  to  be  imposed  by  the  twenty-fifth  section; 
and  whether  a  tax  on  property  or  privilege,  it  is  equally  viola- 
tive of  the  twenty-second  section  of  the  fourth  article  of  the 
constitution,  which  declares  that  taxation  shall  be  equal  and 
uniform  throughout  the  commonwealth.  He  also  maintains 
that  if  it  is  to  be  considered  a  tax  on  property,it  confliote  with 
the  provision  of  the  twenty-second  section,  which  declares  that 
all  property  other  than  slaves  shall  be  taxed  in  profiortion  to 
ite  value,  and  with  the  twenty-third  section  of  the  same  article, 
regulating  the  taxation  of  slaves. 

If  this  tax  were  properly  to  be  considered  aa  a  tax  on  proi>- 
erty,  there  would  be  great  force  in  the  argument  of  the  coimsel. 
As  the  ordinary  annual  tax  had  been  assessed  upon  the  dece- 
dent, this  would  then  appear  to  be  a  second  taxation  of  the 
same  subject,  with  the  additional  assessment  upon  all  the 
slaves,  of  whatever  age  and  at  their  real  value.  But  such,  1 
think,  is  not  its  true  character.  It  cannot  be  regarded  in  a 
proper  legal  sense  as  a  tax  upon  property.  The  property  tez 
which  the  framers  of  the  constitution  were  contemplating  in 
the  twenty-tiecond  section  was  the  ordinary  annually  recurring 
lax  for  the  support  of  government,  laid  upon  all  property  what* 
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aoever.  They  had  no  leferenoe  to  casual  Bubjects  of  tazatioo 
occarring  irregularly  and  occasionallyi  which  though  connected 
with  property  were  yet  readily  to  be  distinguished  in  their  ea- 
sential  character  and  features.  If  the  tax  unpoeed  had  been  a 
fixed  and  arbitrary  sum,  it  would  scarcely  have  been  said  to 
be  a  tax  on  property;  although  every  tax  tx  which  the  prop- 
erty of  the  tax-payer  is  liable  might  be  called  a  tax  c»n  prop- 
erty in  a  certain  sense.  But  the  argument  is,  that  as  the  tax 
is  a  certain  per  senium  of  the  value  of  the  estate,  and  the  prop- 
erty pays  it,  it  is  therefore  a  tax  on  the  pn^ierty  itself.  But 
this  is  by  no  means  a  necessary  logical  conclusion.  The  in- 
tention of  the  legislature  was  plainly  to  tax  the  transmission 
of  property  by  devise  or  descent  to  collateral  kindred;  to  re- 
quire that  a  party  thus  taking  the  benefit  of  a  civil  right 
secured  to  him  under  the  law  should  pay  a  certain  premium 
for  its  enjoyment;  and  as  it  was  thought  just  and  reasonable 
that  the  amount  of  the  premium  should  bear  a  certain  pnqpor- 
tion  to  the  value  of  the  subject  enjoyed,  it  is  fixed  at  a  certain 
per  eefUwn  upon  the  value  of  the  whole  estate  transmitted. 
And  of  this  surely  there  can  bono  just  complaint;  on  the  con- 
trary, it  would  have  been  unequal  and  uxgust  to  require  that 
a  party  receiving  an  inconsiderable  property  should  pay  as 
high  a  premium  as  one  who  takes  a  large  and  valuable  estate. 
It  is  perfectly  in  accordance  with  the  principles  of  natural  jus- 
tice and  the  spirit  of  the  constitution  that  the  tax  upon  such  a 
subject  should  be  regulated  in  strict  proportion  to  the  value  of 
the  benefits  which  it  secures. 

The  case  of  Brown  eU.  v.  State  of  Jfafyland,  12  Wheat  419, 
was  cited  by  the  counsel.  In  that  case,  it  was  held  that  the 
prohibition  in  the  constitution  of  the  United  States  to  the  states 
to  lay  duties  or  imposts  on  imports  or  exports  prevented  them 
fix>m  requiring  the  importer  to  take  out  a  license  and  pay  a  tax 
before  he  could  be  permitted  to  sell  the  articles  by  the  bale  or 
package;  and  that  the  requirement  of  such  a  license  and  tax 
before  the  importer  could  sell  also  conflicted  with  that  pro- 
vision of  the  constitution  which  declared  that  congress  shiKild 
have  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian  tribes.  Tlie 
c^Mirt  ronsidered  that,  as  the  importer  had  paid  the  duty  im- 
|K)M*«I  Uy  ilie  act  of  congress,  he  thereby  acquired  the  right  not 
only  ui  hriiig  the  articles  into  the  country,  but  also  to  dispose 
»f  them  afterwards,  that  being  the  essential  object  of  the  im- 
portation and  the  motive  for  pajring  the  duty.  But  I  do  not 
perceive  bow  this  touches  the  question  in  our  case.    It  was  not 
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decided  that  a  tax  on  the  tranritus  of  pn^rty  and  on  the 
inroperty  itself  were  one  and  the  same;  but  it  was  held  that 
both  the  right  to  import  and  the  right  to  sell  the  merchandise 
after  it  was  imported  were  secured  to  the  importer  by  the  pay- 
ment of  the  duty  imposed  by  the  act  of  congress,  the  power  id 
conferring  both  these  rights  haying  been  appropriated  to  the 
general  gOTemment  by  the  oonstitation,  and  necessarily ,  there- 
fine,  denied  to  the  states. 

Tlie  objection  that  the  tax  is  not  levied  upon  the  heir  or 
legatee,  but  is  to  be  paid  out  of  the  estate  of  the  decedent,  and 
that  therefore  it  cannot  be  considered  a  tax  upon  the  privilege 
of  succeeding  to  the  property,  is,  I  think,  more  specious  than 
reaL  Whether  the  tax  is  paid  by  the  personal  representative 
before  he  turns  over  the  estate  to  the  party  entitled,  or  by  the 
latter  after  he  receives  it,  the  effect  is  the  same.  It  is  in  either 
case  a  premium  x>aid  for  the  right  enjoyed,  and  the  value  of  the 
estate  is  exactly  diminished  by  the  amount  of  the  premium. 
Nor  does  the  manner  in  which  the  tax  is  spoken  of  in  the  code 
and  subsequent  acts  at  all  change  its  real  character.  It  is 
spoken  of  as  a  tax  on  '^decedents'  estates,"  but  in  immediate 
eonnection  with  their  transmission  under  the  statute  of  wills  or 
the  laws  regulating  descents  and  distributions;  and  the  chai^ 
acter  of  the  tax  is  not  to  be  fixed  by  any  isolated  words  that 
may  be  employed,  but  they  must  be  taken  in  the  connection 
in  which  they  are  used,  and  the  true  character  is  to  be  deduced 
from  the  nature  and  essence  of  the  subject. 

That  the  general  assembly  of  Virginia,  in  the  absence  of  a 
constitutional  prohibition,  does  possess  the  power  to  tax  a  dvO 
right  or  privilege  like  this  is  beyond  all  question.  This  is  fully 
embraced  within  its  general  and  comprehensive  power  upon  the 
subject,  to  which  allusion  has  already  been  made.  But  it  may 
be  deduced  from  the  very  nature  of  the  subject  itself.  The 
right  to  take  property  by  devise  or  descent  is  the  creature  of  the 
law,  and  secured  and  protected  by  its  authority.  The  l^slature 
might,  if  it  saw  proper,  restrict  the  succession  to  a  decedent's 
estate,  either  by  devise  or  descent  to  a  particular  class  of  his 
kindred,  say  to  his  lineal  descendants  and  ascendants;  it  might 
impose  terms  and  conditions  upon  which  collateral  relati(»is 
may  be  permitted  to  take  it;  or  it  may  to-morrow,  if  it  pleases, 
absolutely  repeal  the  statute  of  wills  and  that  ot  descents  and 
distributions,  and  declare  that  upon  the  death  of  a  party  his 
property  shall  be  applied  to  the  payment  of  his  debts,  and  the 
lesidue  appropriated  to  public  uses. 
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Poesessing  thiB  sweeping  power  oyer  the  whole  sabjeoi,  it  is 
Aifficolt  to  see  upon  what  ground  its  right  to  appropriate  a 
modicum  of  the  estate,  call  it  a  tax  or  what  70U  will,  as  the 
condition  upon  which  those  who  take  the  estate  shall  be  per- 
mitted to  ei\joy  it  can  be  suocessfiillj  questioned.  That  the 
tax  is  confined  to  collateral  inheritances  and  devises  to  others 
than  those  specified,  presents  no  difficulty.  It  is  the  will  ol 
the  legislature  to  make  this  discrimination,  and  its  discretion 
upon  the  subject  must  be  regarded  as  having  been  duly  and 
properly  exercised. 

Assuming,  then,  that  this  is  a  tax  upon  a  civil  right  or  privi- 
lege, which  the  legislature  may  impose  if  there  be  no  prohiM- 
tion  in  the  constitution,  we  are  to  inquire  whether  there  be  any 
such  prohibition.  None  certainly  in  terms  is  to  be  found  in 
that  instrument,  but  it  has  been  argued  that  as  it  is  not  one  of 
the  subjects  named  in  the  twenty-fifth  section^  the  power  to 
unpose  it  is  excluded  by  necessary  implication,  upon  the  prin- 
ciple, ExpreuU  ii  niua  exdurio  est  alteritu.  But  this  argument 
would  prove  too  much,  tot  it  would  sweep  away  the  taxes  oa 
deeds,  suits,  notarial  seals,  and  that  class  of  subjects  the  coqp 
stitutionality  of  which  has  never  been  questioned  by  any  one. 
It  would  restrict  the  whole  power  of  taxation  to  thf  particular 
subjects  named  in  the  twenty-second  and  three  following  sec- 
tions. But  this,  surely,  could  not  have  been  designed  by  the 
firamers  of  the  constitution.  If  those  four  sections  had  been 
entirely  omitted,  no  one  can  doubt  that  the  legislature  would 
have  had  full  power  to  tax  all  the  subjects  to  which  they  relate. 
The  three  first  of  these  were  plainly  not  intended  to  confer  a 
power  of  taxation;  they  prescribe  rules  by  which  the  power 
already  supposed  to  be  possessed  by  the  legislature  shall  be 
exercised.  The  language  of  the  twenty-filth  section  is  some- 
what different,  and  might  seem  to  be  permissive  in  its  char- 
acter; but  the  section  seems  rather  to  be  introduced  for  the 
purpose  of  imposing  a  restriction  than  of  conferring  a  power. 
All  property  was  to  be  taxed  ad  vahreTOf  and  taxation  was  to* 
be  equal  and  unifixrm;  but  if  it  should  be  deemed  expedient 
to  tax  incomes  and  licenses,  the  property  fit)m  which  the  in< 
come  was  derived,  and  the  capital  invested  in  the  business  tot 
which  the  license  was  requirad,  were  to  be  exempted.  Or  it 
may  have  been  thought  that  as  all  property  was  to  be  taxed,  a 
doubt  might  arise  whether  a  tax  on  incomes  and  licenses  could 
be  substituted  for  one  on  the  property  or  capital,  and  therefore 
Ihe  particular  language  was  used  to  remove  such  doubt*  and 
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show  that  the  legislatiiie  had  an  election  as  to  which  of  the 
Bubjects  should  be  made  to  bear  the  tax.  Why  "  salaries  "  was 
also  named  may  not  be  so  apparent  *  It  may  be  that  it  was 
intended  by  jnst  implication  to  exclude  the  power  to  tax  the 
office  or  employment  fix>m  which  the  salary  proceeded  and  the 
salary  itself.  Or  it  may  be  that  as  '*  incomes  "  had  been  men- 
tioned,  it  was  thought  the  kindred  subject  of  '^  salaries  "  should 
also  be  made  to  exclude  any  conclusion  from  its  omission  that 
the  power  to  tax  them  was  not  intended  to  be  exercised  by  the 
legislature;  and  thus  that  the  section  was  intended  to  make  a 
qualification,  and  to  remote  doubts,  but  not  to  tie  up  the  hands 
of  the  legislature  so  as  to  restrict  the  power  of  taxation  to  the 
property  tax,  capitation  tax,  and  tax  on  incomes,  salaries,  and 
Ucenses.  But  however  this  may  be,  it  seems  to  me  that  where 
a  general  sovereign  power  exists,  to  be  exercised  at  the  pleasure 
of  the  legislature  over  numerous  difierent  subjects,  it  would  be 
very  unwise  and  unsafe  to  hold  that  because  a  few  of  those 
subjects  may  have  chanced  to  be  named  for  some  particular 
purpose  or  in  some  particular  connection  in  the  instrument 
which  is  intended  not  to  confer  but  to  restrict  its  powers,  there- 
fore all  others  were  impliedly  excluded.  To  my  mind,  ther& 
is  not  that  necessary  and  inevitable  implication  which  alone 
can  supply  the  place  of  an  express  and  positive  prohibition. 

If  the  power  of  taxation,  then,  was  intended  to  be  exercised 
over  other  subjects  than  those  named  in  these  sections,  it  if 
not  surprising  that  in  their  number  this  tax  should  have  n 
place.  It  is  a  tax  of  great  antiquity,  having  been  imposed 
uix)n  the  Romans  as  early  as  the  days  of  the  Emperor  Augus- 
tus. It  was  adopted  by  various  nations  of  Europe,  and  al- 
together with  the  tax  on  transfers  of  property  among  the  living, 
constituted  in  ancient  times,  according  to  a  learned  writer,  one 
of  the  principal  branches  of  the  revenue  of  the  feudal  crown- 
Bee  Smith's  Wealth  of  Nations,  387  et  seq.  In  modem  times, 
it  is  in  some  shape  or  other  a  tax  of  frequent  itiiposition,  and 
that  it  was  not  introduced  into  our  system  at  an  earlier  day 
was  perhaps  only  owing  to  the  fact  that  the  exigencies  of  the 
treasury  had  not  sooner  required  a  resort  to  other  subjects  of 
taxation  than  those  previously  adopted.  It  was  first  imposed, 
[  believe,  by  the  act  of  1843-4,  and  at  the  late  revisal  of  1849 
was  re-enacted  as  a  regular  and  permanent  tax.  And  at  the 
first  session  of  the  general  assemby  after  the  new  constitutioo 
was  adopted,  and  when  the  contemporaneous  history  of  that 
Instrument  must  be  supposed  to  have  been  fresh  in  the  mem' 
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dry  of  the  law-maken,  it  was  reoognixed  as  a  valid  existing 
subject  of  taxation,  and  the  rate  fixed  at  which  it  was  to  be 
levied. 

If  this  tax  is  not  to  be  regarded  as  a  property  tax,  the 
connsel  concedes  that  the  ad  valorem  principle  cannot  be  ap- 
plied to  it,  and  therefore  that  it  is  not  within  that  provision  of 
the  twenty-second  section,  nor  those  of  the  twenty-third  sec- 
tion; bat  he  argnes  that  every  tax,  of  what  nature  soever,  is 
within  the  principle  of  equality  and  unifinrmity  prescribed  in 
the  twenty-second  section,  and  that  this  tax  is  violative  of  that 
provision. 

I  think  it  may  well  be  questioned  whether  all  the  provisions 
of  the  twenty-second  section  are  not  to  be  confined  to  taxes  on 
property.  The  argument  to  show  that  the  principle  of  equality 
and  uniformity  was  intended  to  apply  to  them  alone  is  at  least 
strong  and  persuasive.  The  contemporaneous  history  of  the 
constitution  proves  that  this  section  grew  out  of  the  supposed 
antagonism  between  the  eastern  and  western  portions  of  the 
state  in  respect  of  the  slave  property  so  predominant  in  the  for- 
mer. Had  the  interests  of  all  portions  of  the  state  been  uniform 
and  homogeneous,  the  principle  of  representation  would  ha^e 
afforded  adequate  protection  to  the  tax-payer  against  injustice 
and  oppression,  and  no  such  provision  would  have  been  intro- 
duced. As  they  were  deemed  otherwise,  a  guaranty  was  de- 
manded, and  the  controversy  was  adjusted  by  the  concession  of 
the  provisions  of  the  twenty-second  and  twenty-third  sections: 
See  Oilke$on  v.  Frederieh  JusticeSj  13  Gratt.  577,  opinion  of 
Samuels,  J.;  Slaughief^$  Casey  Id.  767,  776,  opinion  of  same 
judge.  Now,  the  reason  of  these  sections  cannot  extend  to 
subjects  as  to  which  no  discrepancy  of  interests  exists.  This 
discrepancy  is  in  the  matter  of  property  alone,  and  there  can 
be  no  sectional  difference  in  respect  of  devices  or  descents  to 
collaterals  any  more  than  there  can  be  in  respect  of  incomes, 
salaries,  notarial  seals,  and  the  like. 

A  similar  provision  is  to  be  found  in  the  constitutions  of 
several  others  of  the  states,  and  the  same  terms, ''  equal  and 
uniform,"  are  employed  in  most  of  them.  In  the  constitutions 
of  Tennessee,  Louisiana,  Arkansas,  Massachusetts,  Illinois, 
Texas,  Wisconsin,  Michigan,  and  California,  the  rule  of  equality 
and  unifiurmity  is  enjoined,  either  in  terms  or  by  equivalent 
expressions;  and  in  giving  them  construction,  it  has  been  held 
b  several  of  the  states  that  the  terms  '^  equal  and  uniform  " 
Rpply  only  to  a  direct  tax  on  property,  and  that  the  clause  by 
»hich  such  oquality  and  uniformity  is  prescribed  does  not 
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limit  the  power  of  the  legislature  as  to  the  objects  of  tAxation, 
bat  is  only  intended  to  prevent  an  arbitrary  taxation  of  prop- 
erty according  to  kind  or  quality,  without  regard  to  value. 
Hence  specific  taxes  have  been  sustained  as  a  valid  exercise 
of  the  legislative  power:.  Portland  Bank\.  Aptharp,  12  Mass. 
262;  Sawyer  v.  City  of  AlUm^  8  Scam.  127;  People  v.  Dorr^ 
People  V.  JSiMsejf,  cited  in  Sedgwick  on  Stat  &  Const  L.  668| 
note;  AuUmier  v.  Oovenwr,  1  Tex.  658;  Sedgwick  on  Stat.  A 
C!on8t.  L.  654  et  seq. 

In  view,  then,  of  the  construction  of  these  terms  which  has 
prevailed  elsewhere,  and  bearing  in  mind  the  particular  reason 
which  led  to  the  adoption  of  the  twentynsecond  and  twenty- 
third  sections,  the  inference  is  strong  that  property  only  was 
in  the  minds  of  the  framers  of  the  constitution;  and  it  is  for* 
iher  streng^ened  by  the  fact  that,  although  incomes  and 
salaries  as  well  as  property  of  assessable  value  may  be  brought 
onder  the  rule,  yet  there  is  a  large  class  of  subjects — such,  for 
•xample,  as  licences — ^which  do  not  admit  of  a  tax  strictly 
equal  and  uniform  in  the  sense  contended  for;  and  thus  the 
constitution  is  to  be  made  to  conflict  with  itself,  and  a  large 
and  important  branch  of  the  revenue  is  to  be  cut  off  because  it 
cannot  be  brought  within  the  rule  of  exact  equality  and  uni- 
formity. It  is  true,  the  language  used  is  broad  enough  to 
cover  everything;  and  if  it  be  conceded  that  the  rule  must  ajh 
ply  to  all  subjects,  yet,  as  remarked  by  Judge  Samuels,  in 
Slaughter^e  Caee^  13  Oratt.  767,  it  can  only  be  so  applied  so  for 
as  practicable.  If  a  given  subject  be  only  susceptible  of  a 
modified  application  of  the  principle,  it  must  receive  this,  and 
not  be  rejected  because  the  rule  cannot  be  applied  with  perfect 
precision  to  its  whole  extent  and  in  all  its  results:  See  Avlanier 
V.  Oovemor^  above  cited,  p.  660. 

In  this  view,  I  do  not  perceive  wherein  the  inequality  and 
want  of  uniformity  complained  of  can  be  said  to  consist.  To 
say  that  the  decedent's  estate  is  charged  with  the  regular  annual 
tax,  and  ther  with  the  additional  tax  on  the  transmission  to 
his  collateral  heirs  or  devisees,  and  thus  charged  with  taxes 
greater  than  those  imposed  on  other  dtisens,  is  but  to  repeat 
the  argument  that  it  is  a  property  tax,  which  I  have  already 
considered. 

The  tax  is  equal  and  uniform  throughont  the  state  as  fiair  as 
it  is  susceptible  of  the  application  of  the  rule.  It  is  the  same 
everywhere  upon  the  succession  to  estates  of  equal  value  of 
whatever  subjects  they  may  consist  Every  person,  everywhersi 
who  takes  by  this  succession,  pays  a  tax  for  the  privilege,  and 
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this  tax  is  pnqwrtioiied  to  the  vaiae  of  the  interest  which  he 
acquires.  But  in  this,  it  is  said,  there  is  a  want  of  uniformity; 
that  unlike  the  tax  on  deeds,  seals,  and  the  like,  it  is  not  fixed 
at  a  sum  certain,  the  same  to  all,  but  varies  according  to  the 
▼alue  of  the  estate  taken.  In  other  words,  that  the  legislature, 
in  seeking  to  carry  out  the  principle  of  equality,  as  far  as  prac- 
ticable, haye  destroyed  that  of  uniformity.  I  think  there  is  no 
force  in  the  objection.  To  such  subjects  as  deeds,  seals,  etc., 
it  may  be  that  the  principle  of  equality  cannot  be  applied.  The 
legislature  have  thought  so;  certainly  they  have  not  attempted 
to  apply  it.  But  to  the  succession  to  property,  as  between 
tiiose  who  constitute  the  class  of  such  beneficiaries,  the  applica- 
tion is  easy  and  simple,  and  the  legislature  have  sou^t  to 
make  it  by  fixing  the  tax  at  a  certain  per  centum  upon  the 
properly  acquired;  and  have  in  this  mode,  as  far  as  practica- 
ble, carried  out  the  rule  of  equality  and  uniformity.  Nor  does 
the  exemption  where  the  estate  is  of  less  value  than  two  hun- 
dred and  fifty  dollars  constitute  a  necessary  departure  fix>m  it 
The  legislature  may  define  the  class  to  which  this  tax  shall  be 
restricted  as  they  in  their  discretion  may  think  just  and  proper, 
taking  care  to  render  it  uniform  with  aU  those  who  constitute 
the  class;  or  as  they  are  authorised  to  exempt  any  particular 
subject  firom  taxation,  it  may  be  regarded  as  an  exemption  in 
fiivor  of  those  entitled  to  inconsiderable  estates,  of  less  value 
than  the  sum  named;  and  we  must  take  it  that  the  adoption 
of  the  tax  as  it  stood  in  the  code,  after  the  new  constitution, 
amounted  to  an  exemption  by  the  constitutional  nugority  of 
all  those  falling  under  the  minimum  prescribed. 

But  it  is  said  that  the  principle  of  taxation  in  cases  like  this 
is  of  dangerous  tendency  and  inadmissible,  because,  if  allowed, 
the  legislature  may,  under  the  form  of  taxing  transfers  and 
sales  of  slaves  between  the  living,  impose  taxes  to  any  amount 
whatever  uix)n  that  species  of  property,  and  thus  break  down 
the  guaranty  which  it  was  the  intention  by  the  compromises  of 
the  constitution  to  afibrd  to  the  eastern  people  i^ainst  injustice 
and  oppression.  It  is  the  argument  oft  repeated  of  the  possi- 
ble abuse  of  power,  and  may  be  urged  with  equal  truth  of  any 
power  whatever  possessed  by  the  legislature,  however  indisput- 
able, or  how  indispensable  soever  its  exereise  may  be  for  the 
pnbUc  welfiEure.  Any  power  wielded  by  mere  human  will  may 
be  abused.  For  myself,  I  do  not  question  the  power  of  the 
legislature,  by  requiring  a  license  or  otherwise,  to  impose  a  tax 
upon  the  sale  of  slaves,  any  more  than  I  do  that  of  imposing  a 
lax  upon  the  sale  of  cattle  or  any  other  propertyi  or  a  tax  on 


878  Etrb  v.  Jaoob.  [Virginia^ 

■tampAy  if  the  exigencies  of  the  pablic  finances  shoold  be  such 
as  in  (heir  opinion  to  render  a  resort  to  sach  a  source  of  rerenne 
necessary,  whatever  might  be  my  opinion  as  to  the  wisdom  and 
policy  of  imposing  burdens  of  this  character.  But  the  power 
to  impose  such  a  tax  is  one  thing;  the  expediency  and  pro- 
priety of  its  exercise  is  another  and  a  very  different  thing.  The 
It^lature  has  seen  proper  to  lay  a  tax  upon  the  alienation  of 
real  estate — ^for  such  in  effect  is  the  tax  upon  deeds — and  I 
have  never  heard  its  constitutionality  called  in  question.  The 
possibility  that  the  general  assembly  may  be  influenced  by 
sinister,  improper,  or  unworthy  motives  in  the  passage  of  any 
law,  is,  I  think,  utterly  inadmissible,  as  a  correct  basis  of  judi- 
cial action.  When  we  speak  of  their  power,  we  are  to  do  so^ 
as  said  by  Chief  Justice  Parker,  "  presuming  that  it  will  never 
be  exercised  but  for  wise  or  necessary  purposes:"  Portland 
Bank  v.  Apthorpj  12  Mass.  252.  We  do  not  sit  here  to  review 
the  manner  in  which  the  legislature  has  exercised  its  discre- 
tion, but  to  declare  when  it  has  plainly  transcended  its  consti- 
tutional powers.  The  guaranty  for  just,  wise,  and  wholesome 
legislation  is  to  be  sought  in  the  intelligence  and  integrity  of 
the  members  composing  the  legislative  body,  and  in  their 
immediate  responsibility  to  their  constituents. 

It  remains  to  consider  the  ground  taken  for  the  first  time  ia 
the  argument  here,  that  in  point  of  fact  there  was  no  law  in 
existence  at  the  time  of  the  levy  of  this  tax  which  authorised 
or  required  it  to  be  made.  There  is  no  suggestion  of  this  kind 
in  the  bill,  and  if  it  were  true,  the  sheriff  in  thus  acting  with- 
out any  authority  would  be  a  trespasser  and  liable  to  the  action 
of  the  aggrieved  party  for  damages.  As,  however,  the  case  has 
been  bona  fide  instituted  and  brought  up  to  this  court  upon 
the  constitutional  question,  it  may  not  be  improper  to  decide 
this  question  also,  and  thus  put  an  end  to  the  litigation  between 
these  parties. 

This  tax  was  declared  by  the  code,  chapter  86,  and  made  a 
part  of  the  permanent  system  of  taxation.  By  chapter  40,  the 
rates  of  assessment  on  the  different  subjects  of  taxation  are 
fixed  and  prescribed.  The  code  took  effect  on  the  first  of  July, 
1860,  and  at  the  following  session  of  the  legislature  no  tax  hU\ 
was  passed,  and  that  of  the  code  remained  in  full  operation. 
At  the  session  in  1862,  a  temporary  bill  was  passed  fixing  the 
rates  of  taxation  for  one  year,  and  this  tax  was  rated  at  two 
per  centum  of  the  estate  transmitted.  By  this  act,  chapter  40, 
and  section  1  of  chapter  39,  of  the  code,  were  repealed.  At  the 
•ession  of  1862-8  a  general  tax  bill  was  passed,  which,  unlike 
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that  of  the  seemon  of  1862^  was  not  limited  in  its  operation  to 
any  year  or  years.  By  this  act,  the  tax  npon  this  subject  was 
fixed  at  the  same  rate  of  two  per  eentum  of  the  valne  of  the 
estate,  and  chapter  40  of  the  code  was  again  repealed,  as  was 
also  the  first  section  of  chapter  89.  At  the  session  of  1853-4 
the  same  tax  was  repeated,  and  the  same  chapter  and  section 
of  the  code  were  again  repealed.  In  the  act  passed  at  the  ses- 
sion of  1855-6  no  rate  is  fixed  for  this  tax.  Why  it  was 
omitted,  whether  by  inadvertence  or  design,  we  are  not  in- 
formed. But  although  by  the  act  entitled  ^' An  act  concerning 
the  assessment  and  collection  of  the  public  reyenue,"  passed 
April  7y  1853,  and  by  the  several  acts  above  recited,  various 
chapters  and  sections  of  the  code  on  the  subject  of  taxati<m 
are  expressly  repealed,  yet  nowhere  is  there  found  any  clause 
repealing  the  tenth  and  forty-second  sections  of  chapter  85,  or 
either  of  the  sections  firom  the  sixth  to  the  twelfth,  inclusive, 
of  chapter  89,  which  are  the  sections  imposing  the  tax  in  ques- 
tion. And  the  act  of  the  seventh  of  April,  1853,  distinctly 
recognijses  those  sections  as  permanent  provisions  of  the  revenue 
laws  of  the  commonwealth. 

Now,  the  testator  died  in  June,  1856,  and  the  tax  immedi- 
ately thereon  accrued  to  the  commonwealth,  although  the  col- 
lection could  not  be  enforced  until  the  following  year,  and  it 
was  the  duty  of  the  sheriff  to  proceed  to  collect  it  in  1856,  ac^ 
cording  to  the  rate  prescribed  by  the  act  of  March  2,  1854, 
notwithstanding  the  legislature  had  omitted  to  fix  any  rate  in 
the  tax  law  of  March  18, 1856.  The  fSEulure  of  the  legislature 
to  fix  a  rate  in  1856,  witiiout  any  repeal  of  the  previous  laws 
prescribing  the  tax  and  fixing  its  rate,  could  not  operate  as  a 
release  of  the  tax  accrued  in  1855.  The  provisions  of  the  code 
and  of  the  act  of  March  2, 1864,  are  permanent  provisions, 
and  must  remain  in  force  until  they  are  expressly  repealed  or 
re|)laced  by  other  provisions  plainly  intended  to  be  substituted 
in  their  stead.  The  mere  omission  to  fix  a  rate  upon  a  partic- 
ular subject  will  not  operate  as  a  repeal  of  previous  laws  pre- 
scribing the  tax,  but  it  will  be  left  still  in  force  at  the  rate 
prescribed  by  the  previous  law,  if  there  are  no  expressions 
showing  clearly  that  the  legislature  intended  the  tax  to  be  dis- 
continued. And  if  the  testator  had  died  in  1856  instead  of 
1855, 1  incline  to  think  that  the  tax  would  have  accrued,  and 
should  be  collected  according  to  the  rate  prescribed  by  the  act 
of  1864;  though  upon  this  point  it  is  perhaps  unneceisazy  to 
sxpress  an  opinion. 


<80  Btbb  9.  Jacob.  [VirgLoi^ 

I  thiiik  the  dioait  oonrt  did  not  err  in  disflolving  the  inj  ono* 
ttcm,  and  am  of  opinion  that  the  order  be  affirmed. 

AiiLmr,  P.,  and  Samuels,  J.,  concurred  in  the  opinion  d 

LSB,  J*. 

Daniel  and  MoecubBi  JJ.,  dissented. 
Decree  affirmed. 

IiTjinroinnr  AaAowr  Cdixaonoir  or  Ti^  wMlMr  win  Us:  MeOefr.  CM^ 
SMbe^  17  Am.  Deo.  607,  aoto  to  DeWiUr.  ffa^  M  Id.  865»  ooUaotfaig  etbw 


Pownt^nr  TAZisnnr  nr  LasiSLATinUy  under  a  ooostitatum  prcmdiiig  the* 
tuLee  shall  be  equal  and  nnifonn:  People  t.  Ooleman,  60  Am.  Dec  681,  and 
note  606;  and  tiiat  power  of  taxation  and  the  manner  of  exercising  it  belongs 
lo  the  legisUtore,  see  WiOkmu  t.  OammadB,  61  Id.  606;  and  note  619.  This 
fower  neoessarily  earries  with  it  that  to  dstennine  the  extent  and  npon  what 
pioperfythetaxahonldbekvied:  ffiUr.  Bigdon,  67  Id.  289,  and  note  296. 

Latkb  SrATun  Which  dobb  not  in  Tmucs  repeal  earlier  one  on  the  same 
rnbjeot  is  not  to  be  taken  as  a  repeal  byimplioationy  nnless  it  is  plainly  repug- 
nant to  the  former,  or  nnless  it  folly  embraoes  the  whole  sabject-matterx 
Dugan  t.  OiUinge,  43  Am.  Dee.  806;  Warder  r.  ArO,  1  Id.  488;  Wynum  t. 
Oan^pbea,  31  Id.  676;  NeillY.  Keeee,  61  Id.  746;  Wrigki  t.  £ftate,  61  Id.  9a 

Equott  BAB  JuBiBUcnDH  TO  En JOOT  Illsgal  Aois  of  sn  officer  attempted 
to  be  done  colors  oJUUf  and  also  to  enjoin  aotion  nnder  an  invalid  requirements 
BlanUm  t.  Southern  FerUUemg  Co.,  77  Va.  337;  S.  V.  M.  R,  Co.  t.  Superomre, 
78  Id.  276,  both  dting  the  principal  case,  which  is  cited  on  the  last  section  of 
^llabos,  sttpra,  in  iWs  Adm*r  ▼.  CbmmOMSMftH^  16  €hwtt  3^  and  CS^  ^ 
Rkkmond  ▼.  Ortrnhnm^  76  Va.  940. 

To  Dbglahs  LMiSLATrm  BNAoncnrr  Vom  is  the  exercise  of  a  Jndioal 
fonotion  of  the  most  dalioate  dharaoter,  never  to  be  done  except  npon  the 
elearest  oonyiotion  of  the  nnconstitntionality  of  the  law;  JTef/ndb's  Cam^  29 
Gratt.  847;  Bridgea  t.  ShaUcroes,  6  W.  Va.  670;  ConnmomoeaUh  t.  Byrne,  29 
Oratt  176;  Slack  t.  Jacob,  8  W.  Va.  627;  and  the  l^gisUtnre  posseaies  tiM 
fnll,  absblnte,  supreme  power  of  taxation,  except  so  far  as  it  may  have  beea 
surrendered  to  the  general  government  or  may  be  interdicted  by  the  reatrio- 
tions  and  mandates  of  the  state  constitntion,  which  is  not  to  be  consnlted  ss 
to  the  powers  given,  bat  only  as  to  limitations  imposed:  ffd/ricl^e  Caae,  29 
Gratt  848;  CommonweaWk  v.  Moore,  26  Id.  966;  Pden  v.  Lynehbarg,  76  Va. 
982;  bat  exact  justice  and  equality  are  not  attainable  in  matters  of  tavatian, 
and  consequently  not  required:  Ould  v.  Miekmond,  23  Gratt.  473;  and  the 
most  thatcan  be  done  is  to  approximate  them  as  near  as  possible:  Hel/rid^e 
CbM^  29Id.  860;  CommonweaUhr,  Jfoore^  26  Id.  968,  all  dting  the  princ^ 


Tax  Imfosid  ufoh  Trahsmibbidh  ov  BnATSH^  by  devise  cr  dseosnt^  U 
collateral  kindred  is  not  a  tax  on  property:  ATtOerT.  CommonwoaUh,  27  Gmtt 
116;  SfkoUJiMe  Sk*rY.  LynMwrg,  78  Va.  371;  PHen  ▼.  LymeUmry,  76  U. 
S28-930^  all  dting  the  principal 
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HdLDnro  Ai.^DoiAnYii  of  Isbitb  has  Bmaa  10  Opsv  jam  Csjum 

the  argmnent  to  the  Jozy.  Die  atriet  rale  on  this  snbjeot  is  for  the 
party  holding  the  affirniAthv  te  open  hie  oaee,  eteting  and  mBintaininf 
his  sevenl  pomts  by  referefe^e  to  sach  evidenoe  m  tends  to  sostein  them, 
together  irith  the  points  of  law  and  a  referenoe  to  the  anthorities;  then 
lor  the  other  side  to  answer,  lOkd  iUvstrate  and  establish  his  defense^ 
eembating  the  positions  asBnmed  Ly  his  adyersary,  and  assoming  oUien 
ef  Ids  own;  and  afterward  for  the  puty  holding  the  affirmative  simply  to 
leply  to  what  has  been  said  on  the  other  side,  confining  himself  strictly 
hi  his  reply  to  what  has  been  urged  by  his  opponent.  But  this  role  h 
not  always^obsenred  in  praotioe,  and  a  departore  from  it  can  hardly  be 
aarigned  for  error.  Matters  of  this  kind  sre  generally  under  the  control 
of  the  Judge,  and  rest  mainly  in  his  sound  discretion^  and  unless  it  is 
dear  that  he  has  abused  that  discretion,  the  fact  that  he  may  have  made 
a  mistake  afTords  no  ground  for  reversing  the  Judgment. 

Saanmro  LnraBS  ajtd  Pagkaom  bt  Bauk  d  not  Past  ov  ira  Qboi- 
KARY  Bahxzro  BuMJiiM  whioh  is  to  be  done  over  its  counter  within 
what  are  termed  '^banking  hours,"  but  is  a  deeeription  of  business  that 
is  usually  done  after  the  general  business  with  the  publio  is  closed  te 
the  day. 

■fDnroi  ov  Hasit  J3n>  Cdbiom  ov  Bakx  to  Raomn  Taokaowb  after 
usual  banking  honr%  and  before  the  final  dosing  of  the  benk  building 
for  the  day,  is  properly  admitted,  for  the  purpose  of  enabling  the  jury  to 
determine  whether  or  not  a  tender  of  a  package  to  the  bank,  by  a  oonip 
men  cairier,  was  made  at  a  proper  time,  where  the  aotion  is  brouj^t  by 
the  consignor  of  such  pookage  against  the  carrier  to  recover  lor  its  loa% 
and  the  latter  defends  en  the  ground  that  he  ofiered  to  delivur  the  peek* 
age  to  the  bank,  which  refused  to  receive  the  same. 

Bttnmro-Houn  mat  PEMCwrei  Rkabohablb  Rxtlbi  ahd  Houbs  or  Bon* 
witUnwUdi  its  peonliar  business  with  the  piAfiD  shall  bedenai 
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bnl  tiM  reoeptioa  or  dalivary  of  paokagM  is  not  a  maUer  pnonliar  to  tha 
hanking  bmriniwi,  and  a  bank  haa  no  right  to  declare  that  it  will  not 
vaoaire  paokagaa  from  a  ornnmon  oarrier  after  what  it  pleaeoe  to  oaU 
"banking  honr^"  and  theral^  throat  upon  him  a  fnrtiiar  continnanoa  of 
his  axtraordinajry  responsibility. 

OoaofOK  O^BBiSBCoimAorB  toOabktGoodb  Imtbu8Rdto  Hnc,  and  delivar 
thorn  to  the  oonsignoa,  at  tfao  proper  time  and  at  the  proper  plaoe^  witl^ 
oat  loss  or  failnre^  exospt  by  the  aet  of  Qod  or  of  the  pnblio  ene^y. 
And  the  oonsignor  at  the  same  time  undertakes  that  there  shall  be  aeon* 
signee^  or  some  proper  person,  at  the  proper  pUoe»  at  the  proper  time,  ta 
reoeiTe  the  goods,  or  in  default  thereof^  upon  dne  notioe^  the  liability  of 
the  oarrier  as  snob  oeases. 

V^BXRS  Common  Carxikb  Dbjtbbs  Goods,  ob  Ormts  to  DiLrm  T&m, 
to  the  proper  person,  at  the  proper  plsoe^  his  liability  as  a  oommnn  ear- 
lier is^  from  that  moment^  at  an  end,  and  the  onnsignee  has  no  power  ta 
prolong  that  liability,  bowerer  inconveniant  it  may  be  lor  him  to  reoeitv 
thegooda. 

OfffKB  BT  BZPUSB  COMPAVT  TO  DOJYBB  FaCKaim  TO  BlAVK  AT  HALf^MSr 

Fim  o'clock  in  the  afternoon,  at  the  dty  of  Madiaon,  in  the  month  of 
Angost,  before  the  closing  of  the  bank  building  for  the  day,  onnstitiitss 
a  tender  equivalent  to  a  deliTery. 

Bahb  n  NOT  ItiouBBD  lOB  Ebtuhno  TO  RaoEnni  PAOBaflB  from  oonmioQ  car- 
rier dfering  to  deliyer  the  same^  by  reason  of  the  Isot  that  the  oflbr  is 
fluide  after  banking  hoarse  and  that  the  vanltaara  Iwked  and  the  itshiifff 
is  gone  home  with  the  keys  thereoL 

OlVBB  BT  Common  Cabbixb  to  Dkutbr  Fackaom  to  OifiDiB  ov  Cobvoba* 
noN  to  whom  he  usually  deUrered  such  paekagaa  in  the  usual  coarse  of 
busineaB  is  sufficient  to  disbharge  the  carrier  from.hia  liability  aa  soch. 
Where,  therefore,  the  messenger  of  an  ezpreas  oom^any  takea  a  padcage 
consigned  to  a  bank  to  the  banking-house,  and  there  tenders  it  to  tha 
tsOer  of  the  bank  who  usually  received  such  paokagaa  from  the  oompany, 
anoh  tender  relievea  the  ezpreaa  oompany  from  further  Uahflity  aa  a  ooas* 
mon  carrier. 

OOHMON  ClBUBB,  AffTlB  Hi   MaKB   PbOBBB  TeNDIB  OV  OoODB  TO  OON- 

noNBi,  who  rafnsea  to  reoeiTe  them,  holda  them  simply  aa  a  mandatary, 
and  la  then  liable  only  for  groas  negligenoe. 

Qbabob  to  Jcbt  THAT  "Oboob  Niolzobngb  was  Qmm  Want  or  Gabs 
as  almost  evinces  a  tend,  and  anoh  a  dagroe  of  n^^igenoe  as  would 
rather  invite  depredatioQ  upon  property  than  tend  to  protect  it^**  al- 
though perhapa  too  strong  in  its  language^  can  hardly  be  coaaidmd 
error. 

AvTHOBrrr  ov  Tbllbb  ov  Bank  to  Raoinni  Packaois  Consiontb  to  It 
may  be  inferred  from  the  natora  and  character  of  hia  office.  The  recep- 
tion of  such  packagea  partaina  aa  mnch  to  the  appropriate  fanrtions  ol 
the  teller  as  to  those  of  the  oaahier« 

Appeal  from  the  Milwaukee  drcuit  court  The  action  was 
brought  by  the  appellants  against  the  respondents,  as  oomman 
carriers,  to  recover  the  value  of  certain  packages  of  money  or 
treasure,  amounting  to  eight  thousand  dollars,  which  the  plain* 
tiffs  deliyered  to  the  defendants,  as  common  carriers,  at  Mil* 
waukee,  to  be  carried  and  delivered  to  the  State  Bank  il 
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Madison.  There  mm  a  yerdiot  Cor  the  defendanta,  and  the 
plaintiffs  appealed.  The  other  &ot8  are  sufficiently  stated  in 
the  opinion* 

BuUer  and  Butriehj  tar  the  appellants. 

E.  O,  Ryan  and  WiUiam  P.  Lyndej  ton  the  respondents. 

By  Court,  Sioth,  J.  The  first  error  complained  of  by  the 
appellants  is  the  direction  of  the  court  below  in  giving  the 
affirmative  of  the  issae  to  the  respondents.  It  is  contended 
that  inasmuch  as  the  ruling  gave  to  the  defendants  the  right 
to  open  and  close  the  argument  to  the  jury,  they  thereby  de- 
rivi^  and  enjoyed  an  advantage  to  which  they  were  not  by  law 
and  the  practice  of  the  court  entitled.  It  is  further  contended 
that  such  error  (if  error)  is  sufficient  cause  for  reversal  of  the 
Judgment,  and  that  it  should  be  reversed  for  that  cause  alone. 

It  is  undoubtedly  true  that  the  general  practice  of  the  courts 
of  this  country  is  for  the  party  holding  the  affirmative  of  the 
issue  to  open  and  close  the  argument  to  the  jury;  and  so  gen- 
eral is  it  that  the  affirmative  CaIIs  to  the  plaintiff,  that  a  ques- 
tion of  practice  seldom  arises  therefrom.  But  if  we  should 
hold  every  departure  from  the  strict  common-law  rule  in  re- 
qiect  to  the  order  of  argument  to  the  jury  as  a  ground  d 
error,  and  fatal  to  the  judgment,  it  is  feared  that  appeals  and 
writs  of  error  would  he  £Murfully  multiplied. 

The  strict  rule  on  this  subject  in  our  courts  is  supposed  to 
be  for  the  plaintiff  (or  party  holding  the  affirmative  of  the 
issue)  to  open  his  cause,  stating  and  maintaining  his  several 
points  by  reference  to  such  evidence  as  tends  to  sustain  themi 
together  with  the  points  of  law  and  a  reference  to  the  authori- 
ties; then  for  the  defendant  to  answer  the  plaintiff,  and  illus- 
trate and  establish  his  defense,  combating  the  positions 
assumed  by  the  plaintiff,  and  assuming  others  of  his  own, 
and  afterward  for  the  plaintiff  simply  to  reply  to  what  the  de- 
fendant has  said;  and  in  this  reply  he  is  confined  strictly  to 
the  matters  urged  by  the  defendant.  I  have  used  the  terms 
^plaintiff''  and  '^defendant"  here  for  the  sake  of  convenience, 
but  the  rule  applies  equally  to  whichever  party  has  the  affirma- 
tive, and  e  eonverso.  But  this  rule  is  not  always,  if  indeed 
often  it  be  observed  and  enforced.  Nothing  is  more  common 
than  for  the  counsel  for  the  plaintiff  to  reserve  the  great  por- 
tion of  his  remarks  for  his  closing  speech;  of  what  is  also  of 
frequent  occurrence,  one  counsel  will  open  the  case  for  the 
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pbdntiffy  and  another  counsel  cloee  by  an  entirely  different 
coarse  of  argument  This  may  be  loose  or  even  bad  practice, 
bat  it  can  hardly  be  assigned  for  error.  Matters  of  this  nature 
are  generally  under  the  control  of  the  judge,  and  rest  mainly 
in  his  sound  discretion.  Sometimes  the  privilege  of  the  closing 
argument  may  be  of  important  advantage,  and  a  judge  may 
so  outrage  the  well-established  order  of  proceedings  as  seri- 
ously to  affect  the  rights  of  the  parties.  In  a  clear  case  of 
such  kind,  there  is  no  doubt  of  the  power  of  an  appellate  court 
to  correct  the  evil.  But  such  is  not  this  case.  It  is  a  matter 
of  some  doubt  under  the  pleadings  which  party  had  assumed 
the  burden  of  establishing  an  afirmative  state  of  facts.  It 
seems  that  the  counsel  and  court  were  in  doubt,  insomuch  that 
both  positions  were  respectively  assumed  in  the  course  of  the 
trial.  We  cannot  say  that  there  was  an  abuse  of  discretion  in 
deciding  either  way  in  a  matter  so  doubtful  and  uncertain; 
and  whether  the  judge  erred  or  not,  it  was  altogether  imma- 
terial, and  affords  no  ground  for  reversal  of  the  judgment;  in 
view  of  the  state  of  the  case  presented  by  the  record. 

The  other  errors  complained  of  are  founded  upon  the  instruo- 
tions  given  to  the  jury  on  the  trial  in  the  court  below.  Some 
exceptions  were  taken  to  the  ruling  of  the  court  in  regard  to 
the  admission  of  evidence,  but  as  no  point  is  made  upon  them 
iM  the  briefs  of  counsel,  and  as  they  were  not  argued  at  bar,  it 
is  presumed  they  are  not  relied  upon  here.  We  will  therefoie 
proceed  to  the  consideration  of  the  important  principles  of  law 
involved  in  the  case — ^principles  by  no  means  new,  but  to  be 
applied  to  a  somewhat  novel  state  of  facts. 

Within  the  last  few  years  there  has  grown  up  in  this  country 
a  new,  extensive,  and  important  branch  of  business,  intimately 
oonnected  with  commercial  and  financial  transactions,  involv- 
ing at  the  present  day  trusts  of  immense  magnitude,  with  cor- 
responding liabilities,  risks,  and  responsibilities.  This  business 
consists  in  carrying  packages  of  money,  gold,  and  jewels,  and 
the  lighter  but  more  valuable  articles  of  merchandise,  from 
{dace  to  place,  throughout  the  whole  country.  The  defendants 
in  this  case  are  members  of  a  joint-stock  company,  doing  the 
business  before  mentioned,  and  known  as  the  American  Ex- 
press Company.  Vast  amounts  in  value  pass  through  their 
hands  daily  for  the  sake  of  dispatch  and  safety,  regularity  in 
transmission,  and  punctuality  and  promptness  in  delivery. 
Hence  it  is  important  to  understand  the  nature  and  extent  of 
tiieir  datieB  and  liabilities,  as  preaeribed  by  law  in  erayatagi 
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of  their  tnuiBactions,  from  the  time  of  receptioa  to  that  of:dih 
liyeiy  of  the  monej  or  goods  oommitted  to  their  charge. 

In  this  case,  it  is  admitted  that  the  plaintifb,  on  the  eighth 
day  of  September,  1857,  at  Milwaukee,  delivered  to  the  de- 
fendants a  package  or  packages,  one  or  more,  containing  rome 
eight  thousand  dollars  (or  nearty  that  sum),  to  be  carried  and 
deliyered  to  the  State  Bank  in  the  city  of  Madison;  that  the 
package  was  reodyed  by  the  defendants  in  the  capacity  of 
common  carriers,  to  be  conyeyed  to  the  consignee  aforesaid  for 
a  certain  fee,  or  reward.  It  is  also  admitted  that  the  packages 
were  not  received  by  the  State  Bank;  but  it  is  contended  by 
the  defendants  that  they  did  what  was  in  law  equivalent  to  a 
delivery  of  the  packages,  and  were  hence  discharged  from  their 
liability  as  such  carriers.  On  the  contrary,  it  is  claimed  by 
the  pUdntiffs  that  the  packages  were  never  tendered  or  deliv* 
eied  to  the  cdnsignee,  but  were  lost  while  in  the  custody  of  the 
defendants  as  such  carriers,  and  hence  they  are  responsible  Bat 
their  value. 

The  facts  in  the  case  are  by  no  means  complicated,  and  in 
the  main  are  undisputed.  It  appears  that  the  defendants 
usually  carried  express  matter  of  this  kind  in  charge  of  a 
special  agent  on  the  train  of  passenger-cars  between  Milwaukee 
and  Madison,  and  that  during  the  months  of  August  and  Sep* 
tember  the  train  usually  arrived  at  the  latter  place  between 
four  and  five  o'clock  in  the  afternoon.  The  packages  were 
taken  to  the  office  of  the  express  company  on  the  arrival  of 
the  cars,  and  were  sent  thence,  at  from  five  to  half^past  five 
o'clock  p.  M.,  to  the  State  Bank  by  the  messenger  usually  em- 
ployed to  distribute  and  deliver  express  packages,  who  was 
told  by  the  teller  of  the  bank  that  if  he  had  any  matter  for  the 
bank  he  would  have  to  keep  it  until  morning,  for  the  vault  was 
locked  up  and  the  cashier  had  gone  with  the  keys.  The  pack- 
ages were  taken  back  by  the  messenger  to  the  office  of  the  ex- 
press, company,  where  they  were  locked  up  in  their  safe,  and 
during  the  night  the  safe  was  opened  and  the  packages  with 
their  contents  were  stolen. 

There  is  some  slight  discrepancy  between  the  testimony  of 
Hill,  the  teller  of  the  bank,  and  Memhardt,  the  distributing 
and  delivering  agent  of  the  express  comi>any.  But  these  dis- 
crepancies are  regarded  as  of  little  moment,  and  as  in  no  de« 
gree  afiecting  the  principles,  of  law  applicable  to  the  case,  and 
by  which  the  rights  of  the  parties  involved  must  be  determined. 

The  questions  necessary  to  be  considered  arise  out  of  the 

AM.  Dm.  Vol.  UCXm-tf 
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inBtmctionB  of  the  court  below  to  the  jtuy  on  the  trial  of  the 
cause.  These  were  in  the  form  of  specific  instructions  given 
at  the  request  of  the  parties,  to  which  exceptions  were  taken, 
and  the  general  charge  founded  upon  the  entire  case,  as  dis- 
closed by  the  evidence. 

The  bill  of  exceptions  contains  exceptions  taken  to  these 
specific  instructions,  which  are  set  out  in  detail,  and  also  to  the 
general  charge  set  out  at  length,  to  which  is  subjoined  the  fid- 
lowing:  ''To  which  said  charge,  and  to  eveiy  part  thereof  the 
plaintifiTs  by  their  counsel  excepted." 

We  shall  therefore  consider  these  instructions  severally,  as 
they  become  important,  and  also  the  general  charge,  in  which 
the  specific  points  are  also  noticed,  as  they  are  modified,  ex- 
plained, and  applied  to  the  whole  case  presented  by  the  evi- 
dence. 

It  is  contended  by  the  appellants  that  the  circuit  judge  erred 
in  giving  the  following  instruction  to  the  jury,  vis.:  ^'That  if 
it  had  been  the  habit  of  the  business  between  the  defendants 
and  the  State  Bank  to  receive  packages  of  money  received  in 
Madison  by  the  afternoon  express  fiK>m  Milwaukee,  after  bank- 
ing hours,  and  before  the  fiinal  closing  of  the  bank  building 
for  the  day,  that  custom  authorized  the  defendants  to  deliver 
the  packages  to  the  bank,  on  the  day  of  the  receipt  thereof 
after  banking  hours,  and  before  the  bank  building  had  finally 
closed  for  the  day." 

Objections  were  taken  to  the  expression  used  by  the  judge, 
''habit  of  business"  and  "custom,"  as  being  so  unqualified 
and  indefinite  as  to  mislead  the  jury  in  their  determination  as 
to  what  Is  necessary  to  constitute  such  a  usage  or  custom  as 
would  afiSect  the  liabilities  or  rights  of  the  parties.  We  do  not 
understand  the  judge  as  intimating,  by  the  terms  so  used  by 
him,  a  custom  or  usage  such  as  would  modify,  chai^^  alter,  or 
control  the  common-law  rule  applicable  to  the  relations  of  the 
parties,  by  which  the  jury  would  be  bound,  but  as  merely  di- 
recting the  minds  of  the  jury  to  the  situation  of  the  parties, 
their  mode  of  doing  business  of  the  kind  under  consideration, 
in  regard  to  the  particular  time  and  place,  in  respect  of  which 
no  absolute  rule  of  law  obtained. 

This  was  an  important  feature  in  the  case,  and  we  think  the 
judge  was  right  in  the  view  which  he  presented  for  the  consid- 
eration of  the  jury.  It  was  not  the  intention  of  the  judge  to 
instruct  the  jury  in  regard  to  a  custom  of  the  bank  and  others, 
which  was  to  be  adjudged  as  law.  but  as  to  a  mode  of  doing 
business  of  the  kind,  in  which  the  parties  had  acquieeoed,  and 
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OQ  which  they  had  a  right  to  depend.  It  was  churned,  on  the- 
one  handy  that  the  defendants  were  bound  by  their  contract  to* 
deliyer  the  packages  to  the  State  Bank  within  ^^  bankings 
hours."  There  was  some  slight  proof  in  the  case  that  what 
were  called  "  banking  hours  "  were  between  nine  a.  m.  and  four 
o'clock  p.  M.;  that  at  the  hour  of  four  o'clock  p.  m.  the  bank 
ceased  to  do  the  ordinary  banking  business  oyer  its  counter. 
But  the  reoeiying  of  letters,  messages,  dispatches,  and  pack- 
ages, though  pertaining  to  the  usual  and  necessary  business  of 
banking-houses,  are  not  of  that  character.  This  latter  descrip* 
tion  of  business  is  usuaUy  done  after  its  general  and  promis* 
euous  business  with  the  public  at  large  oyer  its  counter  i» 
closed  for  the  day.  It  was  therefore  yery  proper  for  the  parties 
to  proye,  and  the  jury  to  consider,  the  usual  mode  of  doing  the 
particular  business  in  question  (tiiat  of  receiying  and  forward- 
ing packages  by  express),  in  reference  to  the  time  of  the  arriyal 
and  departure  of  the  trains  with  which  the  parties,  consignors, 
consignees,  and  carriers  in  this  case  are  shown  to  be  fEtmiliar. 
Because  notes  due  the  bank  on  a  particular  day  must  be  paid 
before  the  usual  hour  of  closing  the  bank  on  that  day,  it  by  no 
means  follows  that  a  mechanic  making  repairs  on  its  building 
must  quit  work  at  that  hour,  or  that  he  must  present  his  bill 
within  the  prescribed  periods.  It  is  difficult  to  conceiye  how 
it  is  possible  to  fix  the  same  hour  for  closing  the  ordinary  banky 
ing  business  of  the  day,  and  for  the  reception  and  transmission 
of  messages,  adjusting  of  balances,  and  making  remittances^ 
etc  It  does  not  follow  that  the  yaults  of  the  bank  are  necee^ 
■arily  doeed  because  the  hour  for  doing  business  oyer  the^ 
counter  has  transpired.  Nor  are  persons  who  haye  a  right  to 
transmit  messages  or  packages  to  the  bank  answerable  if  they^ 
chance  to  be  so  closed.  Therefore,  if  it  had  been  the  habit  of 
the  bank  to  receiye  packages  ttom  the  parties,  and  of  the  kind 
in  question,  on  the  arriyal  of  the  train  after  the  hour  of  four 
o'clock  p.  M.,  it  was  yery  proper  for  the  jury  to  consider  that 
foot  in  reference  to  the  question  whether  the  packages  were* 
tendered  within  a  reasonable  and  proper  time.  The  reception 
or  deliyery  of  packages  is  not  a  matter  peculiar  to  the  banking 
business;  and  the  State  Bank  at  Madison  had  no  more  right 
to  declare  or  insist  that  it  would  receiye  no  packages  after 
what  it  pleases  to  call  '^banking  hours "  than  has  any  mer^ 
chant,  warehouseman,  or  wharfinger  a  right  to  decline  the  re-- 
oeption  of  a  yaluable  package  of  goods  after  a  certain  hour^ 
and  in  that  manner  thruBt  upon  the  carrier  a  fturther  continu- 
aaoe  of  his  extraordinary  responsibility.    It  would  doubtlcM 
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be  Tery  coQYenient  to  consignees  if  they  were  permitted  to  pre* 
scribe  rales  of  delivery,  from  time  to  time,  as  their  own  con- 
venience should  suggest.  But  such  is  not  the  law.  It  is  tme 
that  it  is  comi)etent  for  banking-houses,  private  as  well  as  cor* 
porate,  to  establish  rules  of  business  and  to  prescribe  the  times 
within  which  its  peculiar  business  with  the  public  shall  be 
done.  But  this  power  is  not  an  absolute  or  arbitrary  one.  The 
rules  prescribed  and  the  hours  of  business  designated  must  be 
reasonable  and  adapted  to  the  exigencies  of  the  peculiar  kind 
of  business,  in  reference  to  which  they  are  established,  as  well 
for  the  safety  and  convenience  of  the  public  as  for  that  of  the 
bank.  While  it  is  proper  and  necessary,  for  the  general  con- 
venience of  all  parties,  that  certain  hours  shall  be  named 
within  which  the  bank  will  receive  deposits,  pay  bills  and 
drafts,  discount  notes,  etc.,  it  is  neither  reasonable  nor  proper 
that  the  same  hours  shall  be  designated  for  the  transaction  of 
its  other  business. 

The  contract  of  the  defendants  with  the  plaintiff^  was  that 
they  would  carry  the  packages  in  question  from  Milwaukee  to 
Madison,  and  deliver  them  to  the  consignee  (the  State  Bank) 
at  the  proper  time,  and  at  the  proper  place,  without  loss  or  fail- 
ure, except  by  the  act  of  Qod  or  the  public  enemy;  the  plain- 
tiffs  at  the  same  time  undertake  that  the  consignee,  or  some 
proper  person  on  his  behalf,  should  be  at  the  proper  place, 
at  the  proper  time,  to  receive  the  packages,  or  in  de£EUilt  of 
which  upon  due  notice,  the  liability  of  the  defendants  as^suoh 
carriers  should  cease. 

It  is  not  denied  that  a  delivery  or  tender  of  the  packages  at 
five  o'clock  p.  M.  would  have  been  good  in  case  of  a  merchant, 
hotel-keeper,  or  grocer,  because  that  is  an  hour  at  which  all  or- 
dinary business  men  in  Madison  are  at  their  places  of  business. 
But  it  is  contended  that  as  the  consignee  in  this  case  was  a 
banker,  the  defendants  were  bound  by  their  contract  to  make 
their  delivery  within  the  usual  banking  hours.  The  receiving 
of  packages  sent  by  express  is  not  a  business  peculiar  to  banks, 
nor  is  it  any  part  of  a  banking  business,  any  more  than  the 
conduct  of  correspondence,  which  pertahis  alike  to  all  kinds 
of  mercantile  business.  Hence,  there  is  nothing  in  the  terms 
of  the  contract,  expressed  or  implied,  which  rendered  it  obli- 
gatory on  the  defendants  to  deliver  within  '^  banking  hours."  It 
was,  therefore,  a  fit  matter  of  inquiry  for  the  jury  to  ascertain, 
by  proof  of  what  was  a  proper  time,  under  all  the  circumstanoesi 
to  deliver  the  packages.  And  we  think  this  matter  was  prqp* 
erly  submitted  to  the  jury.    As  there  was  nothing  in  the  com- 
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taoty  oqmM  or  Imjit^i  dttrignatiiig  fho  homt  within  wUoh 
these  packages  were  to  be  deliveied,  it  certainly  was  eminently 
proper  to  admit  testimony  in  regard  to  the  habit  of  business 
between  these  parties,  carriers,  consignors,  and  consignee,  as  to 
the  time  of  receiving  such  packages.  The  proof  shows  numer* 
oos  instances  in  which  the  bank  had  received  like  packages 
from  the  plaintiffs  after  four  o'clock  p.  m«,  without  objection  or 
remonstrance  from  any  one,  and  it  would  be  the  height  of  in- 
justice to  allow  the  consignors  and  consignees  to  reap  the  ad- 
vantages of  a  prompt  delivery  of  packages  of  treasure  on  the 
arrival  of  the  train,  and  then  repudiate  such  practice  when 
misadventure  should  suggest. 

This  is  not  all.  The  responsibility  of  common  carriers  is  an 
extraordinary  one.  It  is  rightfully  and  wisely  so.  They  are 
made  by  the  law  insurers  of  the  property  so  committed  to  their 
charge  against  all  loss  or  damage  except  such  as  results  from 
the  act  of  God  or  the  pubh'c  enemy.  I  would  not  lessen  it  one 
tittle  if  I  could.  The  law  imposes  this  extraordinary  liability 
on  account  of  the  great  trust  and  confidence  necessarily  reposed 
in  the  carrier,  and  of  his  absolute  control  of  the  property  in 
transition.  But  the  reason  for  this  rule  of  law  ceases  when  the 
carrier  has  tendered  the  property  to  the  consignee,  and  put  it 
in  the  power  of  the  latter  to  take  possession  of  it  And  it  would 
be  extremely  unjust  to  leave  it  in  the  power  of  the  consignee  to 
prolong  this  extraordinary  responsibility  upon  the  carrier  so 
long  as  his  convenience  or  caprice  might  suggest.  If  the  car- 
rier delivers  or  offers  to  deliver  the  goods  or  property  at  the 
proper  time,  at  the  proper  place,  and  to  the  proper  person,  his 
liability  as  a  common  carrier  from  that  moment  is  at  an  end, 
and  it  is  not  in  the  power  of  the  consignee  to  prolong  that  lia- 
bility, however  inconvenient  it  may  be  for  him  to  receive  the 
goods.  Other  duties  with  corresponding  liabilities  may  be 
assumed  by  the  carrier,  owing  to  the  neglect  or  reftisal  of  the 
consignee  to  receive  the  consignment,  but  these  are  common* 
sturate  only  with  the  new  trusts  devolving  upon  the  new  relsr 
tion,  and  which  are  widely  different  from  those  of  a  oommcn 
carrier.  It  was  therefore  proper,  inasmuch  as  the  contract  did 
not  specifically  exjvess  the  time  and  hour  of  delivery,  £ar  the 
jury  to  find  them  as  matter  of  fiict,  considering  not  only  the 
relations  of  the  parties,  the  time  of  the  arrival  of  the  trains, 
but  also  the  habit  of  business  between  these  same  several  par- 
ties. We  cannot,  therefore,  perceive  any  error  in  the  ruling  of 
the  judge  in  this  respect,  but  on  the  contrary,  deem  it  eminentiy 
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liold  that  the  ooiurigiiee  ooald  prolong  the  extraordinary  liaUl- 
itj  of  the  defendants  as  oommon  oarrien  after  the  time  when 
ihey  tendered  a  deUyery  of  the  packages,  according  to  their 
usual  course  of  oommeroe  in  that  behalf,  would  be  to  hold  that 
because  the  consignee  was  a  bank,  the  defendants,  as  common 
carriers,  were  bound  to  know  its  usual  hours  for  the  transac- 
tion of  general  banking  business,  and  contracted  to  perform 
their  duties  as  carriers  in  reference  to  such  hours,  notwith- 
standing  any  course  or  habit  of  transacting  such  business  which 
had  theretofore  obtained  between  the  seyeral  parties  concerned 
in  this  case.  And  such  we  understand  to  be  the  doctrine  con- 
tended  for  by  the  counsel  for  the  plainti£b;  vis.,  that  the  con- 
tract between  the  plaintiffs  and  defendants  ^^  would  require  a 
Hlelivery  to  the  State  Bank  in  the  time  and  manner  established 
by  the  general  usage  and  custom  of  banking,  or  in  other  words, 
within  banking  hours,  and  upon  the  counter  of  the  bank,  while 
open  for  business  with  the  public" 

We  haye  already  sufficiently  commented  upon  this  point 
We  will  barely  repeat  that  the  deliyery  of  express  matter,  and 
the  like,  that  is,  the  transfer  and  delivery  of  packages  of 
treasure,  the  exchange  of  balances  by  messengers,  the  sending 
off  of  like  packages,  and  the  receptiOQ  thereof  by  express,  upon 
the  railroad  trains,  can  hardly  be  considered  as  business  which 
must  necessarily  be  done  *^  within  banking  hours,  and  upon  the 
•counter  of  the  bank,  while  open  for  business  wilh  the  public/' 
At  all  eyents,  if  it  be  so,  it  is  not  so  notorious,  so  uniyersal,  so 
well  and  so  long  established,  as  to  enter  into  and  become  a 
part  of  the  contract,  in  such  cases,  by  implication  of  law,  but 
should  be  left  to  the  consideration  of  the  jury,  under  all  the 
circumstances  of  the  particular  case,  as  was  done  by  the  court 
on  the  trial  below. 

We  haye  therefore  considered  the  question  as  to  the  time  of 
the  deliyery  or  offer  to  deliyer  the  packages  by  the  defendants, 
and  we  are  of  the  opinion  that  the  instructions  of  the  circuit 
judge  to  the  jury  on  this  point  were  correct  The  deliyery  of 
packages  of  treasure  sent  by  the  express  company  as  a  common 
carrier  does  not  come  within  that  class  of  general  banking 
business  required  by  general  usage  to  be  done  over  the  counter 
within  the  usual  hours  of  transacting  the  ordinary  business  of 
the  bank  with  the  public. 

It  is  also  proper  to  observe  that  there  is  not  the  slightest 
inoof  that  this  kind  of  business  had  been  done,  or  required  to 
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be  done,  within  any  partioiilar  hours.  On  the  contrary,  the 
evidence  eetablishee  beyond  a  doubt  that  it  was  the  nniform 
custom  of  the  bank  to  receiye  packages  of  this  kind  as  soon 
after  arrival  of  the  train  of  cars  as  it  was  convenient  to  deliver 
them.  Indeed,  it  appears  that  a  part  of  the  message,  viz.,  the 
letter  aocompanjring  the  package,  was  received  by  the  agents 
or  servants  of  the  bank,  on  the  very  occasion  when  the  pack« 
ages  were  offered,  and  that  the  only  reason  given  for  not  reoeiT* 
lug  the  packages  was,  that  the  cashier  was  gone,  and  had  with 
bun  the  keys  of  the  vault,  which  was  locked  up.  Of  this  latter 
circumstance  we  shall  speak  hereafter. 

We  haye  carefully  examined  the  authorities  cited  by  the 
appellants  to  this  point,  but  they  do  not  seem  to  apply  to  the 
state  of  fiMsts  presented  by  this  case. 

The  next  question  presented  by  the  case  is,  Did  the  court 
below  properly  instruct  the  jury  as  to  the  proper  place  for  the 
delivery  of  the  packages?  And  on  this  point  it  is  understood 
that  all  parties  are  agreed  that  the  banking-house  of  the  con- 
signee was  the  proper  place. 

The  next  question  presented  for  our  consideration  is.  Were 
the  instructions  of  the  judge  to  the  jury  on  the  trial  below  cor- 
rect, in  relation  to  the  person  to  whom  the  packages  were  ten- 
dered, or  in  other  words,  offered  to  be  delivered? 

The  portion  of  the  charge  of  the  court  below  specifically 
noted  in  the  bill  of  exceptions  as  exceptionable,  and  to  which 
exceptions  were  taken,  is  set  forth  as  follows:  *'  That  if  on  the 
messenger's  [of  the  express  company]  appearing  at  the  bank 
at  half-past  five  p.  m.,  the  teller  having  reason  to  anticipate  an 
offer  of  delivery  of  express  matter  to  the  bank,  said,  *  If  the 
messenger  had  anything  for  the  bank  he  would  have  to  take 
it  back  and  keep  it  until  morning,  for  the  reason  that  the  cash* 
ier  was  gone  with  the  keys,  and  the  vaults  were  closed  and 
kicked,'  I  am  inclined  to  think  these  tactB  would  amount  to  a 
lender." 

This  instruction,  it  is  contended  by  oounsd  tor  the  plaintiA, 
is  errcmeous,  fisr  the  following  reasons: 

1.  **  Because  it  assumes  the  fSact  that  the  teller.  Hill,  had 
authority  to  receive  the  packages  in  question  after  banking 
hours,  which  fact  it  was  material  for  the  jury  to  find." 

2.  '^  Because  it  assumes  the  fact  that  a  delivery  *  at  half-past 
five  p.  M.'  to  the  teller,  after  the  Taults  were  closed  and  the 
oasliier  had  gone  away  with  the  keys,  was  according  to  the 
established  usage  between  the  bank  and  the  express  company." 

t.  ^  Because  it  is  the  law  that  A  bank  teller  has  no  aathoiity 
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to  tranaaet  bosineBS  of  thb  character  in  or  oat  of  banUng  to 
fisr  the  bank,  and  no  particular  custom  between  the  bank  and 
the  defendants  coold  affect  the  plaintifib  without  nottce." 

The  first  and  second  objections  to  this  instruction  may  be 
oonsidered  together,  and  it  is  sufficient  to  remark  that  the 
matter  of  '^  banking  hours  "  has  been  sufficiently  commented 
upon.  There  was  no  express  contract  to  deliver  bef<ne  four 
p.  M.,  and  no  custom  was  proved  on  the  part  of  the  express 
company  to  deliver,  or  that  of  the  bank  to  receive,  before  four 
p.  M.,  and  not  after.  In  the  absence  of  such  evidence,  it  cer- 
tainly was  not  proper  to  assume  half-past  five  p.  m.,  at  that 
season  of  the  year  in  Madison,  to  be  a  proper  time  to  deliver 
packages  sent  by  express.  And  further,  that  if  the  delivery, 
or  rather  offer  of  delivery,  was  within  proper  time,  it  mattered 
not  to  the  defendants  whether  the  vaults  were  locked  up  or  not. 
The  proof  shows  that  the  cashier  and  the  keys  were  not  feur 
off,  and  could  have  been  procured  within 'a  very  short  time. 
The  letter  accompanying  the  packages  was  actually  delivered, 
and  came  to  the  possession  of  the  cashier  very  soon  after  the 
tender  of  the  packages.  If  the  delivery  was  in  time,  it  was 
not  the  duty  of  the  express  company  to  procure  the  keys  and 
place  the  treasure  in  the  vaults  of  tiie  bank.  Theur  duty  (as 
to  time)  was  discharged. 

We  do  not  think  that  the  objection  to  the  charge  of  the 
judge,  that  it  assumes  the  authority  of  Hill,  the  teller,  to  re> 
ceive  after  half-past  five  p.  m.,  is  well  taken.  In  the  genera] 
charge  the  judge  says:  '^  Here  the  consignee  was  a  corporation, 
intangible  and  ideal,  which  can  only  operate  by  its  agents,  and 
delivery  must  be  necessarily  made  to  such  agents.  Delivery 
to  a  proper  agent  of  a  bank  or  ofher  corporation  is  the  same  as 
delivery  to  a  natural  person's  hands,  where  the  oonsignee  is  a 
natural  person.  If  the  defendants  sent  their  ordinary  agent 
in  that  behalf  to  the  State  Bank  to  deliver  the  packages,  and 
he  went  there  with  these  packages,  and  there  tendered  them 
to  the  officer  to  whom  he  usually  delivers  such  packages,  ac- 
cording to  the  usual  course  of  business  between  the  defendants 
and  the  bank,  that  discharges  the  defendants  from  their  lia- 
bility as  common  carriers."  Here  is  no  assumption  of  any 
fiEu^t,  but  the  character  and  authority  of  the  person  to  whom 
the  tender  of  the  packages  was  made  are  distinctiy  left  to  the 
jury.  In  other  portions  of  the  general  charge  these  same  tBLCi^ 
are  distinctiy  left  to  the  jury  to  find  from  the  evidence  sub- 
mitted. 

Bai  thft  tMwi  fliamd  of  exMBtkn  ta  tUa  noeliaa^if  tka 
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lodge's  duurge  is  the  most  important  to  be  considered,  and  the 
one  upon  which  (the  question  of  time  excepted)  the  plaintiffs 
seem  most  confidently  to  rely.  This  requires  ns  to  determine 
who  was  the  proper  officer  ftr  agent  of  the  State  Bank  to  le- 
orive  the  packages  in  question,  and  to  whom  tiie  defendants 
could,  at  the  proper  time,  tender  them  in  discharge  of  their 
liabilities  as  common  carriers. 

The  bank,  being  a  corporation,  must  act  through  personal 
agencies  who  represent  its  powers.  These  agencies  are  desip^ 
nated  and  endowed  by  the  proper  corporate  authority,  the  eyi- 
dence  of  which  appears  either  by  the  published  will  of  the 
corporate  authority,  or  by  the  acts  ci  the  agents,  ratified  and 
confirmed  by  such  authority.  The  degree  of  power  lawfully 
exercised  by  an  agent  is  not  necessarily  measured  at  limited 
by  the  name  given  to  his  agency.  It  depends  upon  the  will  of 
that  body  in  which  the  corporate  powers  are  centered,  and  is  a 
questi<m  of  fact,  and  not  conclusion  of  law. 

It  is  contended  here  by  the  appellants  that  the  teller  of  the 
State  Bank,  Hill,  had  no  authority  to  transact  business  of  this 
character,  either  in  or  out  of  banking  hours,  and  that  no 
peculiar  custom  between  the  bank  and  the  defendants,  without 
notice,  could  affect  the  plaintiflb;  and  to  this  point  several 
authorities  are  cited. 

In  the  case  of  8ahm  Bank  v.  OUmeetUr  Ami,  17  Mass.  1 
[9  Am.  Dec.  Ill],  a  large  number  of  bills,  in  sheets,  of  the 
Gloucester  Bank  had  been  filled  up  and  signed  by  the  cashier, 
but  the  president  of  the  bank  died  previous  to  affixing  his  sig- 
nature. The  sheets  were  laid  away  In  a  desk  oa  account  of 
the  damjoiess  of  the  vault.  Some  three  years  after,  the  desk 
was  opened  by  Iklse  keys,  the  sheets  stolen,  the  signature  of 
the  late  president  fbrged  to  the  bills,  which  were  put  into  circu- 
lation, and  a  large  amount  of  them  came  to  the  possession  of 
the  Salem  Bank  in  the  usual  course  of  busiiiees.  The  Glou- 
eester  Bank  having  refused  payment  of  the  bills,  the  Salem 
Bank  brought  suit  to  recover  the  amount  The  plaintiff  con- 
tended, among  other  things,  that  the  defendant  was  liable,  on 
the  ground  of  the  carelessness  and  negligence  of  their  agents 
the  cashier,  in  keeping  the  bills  so  signed  by  him  in  such  an 
imivroper  manner  and  place  that  they  afterwards  came  into 
circulation,  and  the  plaintiffs  injured  in  consequence;  and  also 
ttiat  as  the  bills  got  into  circulation  through  the  carelessness 
sf  the  ofltoers  of  the  bank,  thqr  ought  to  be  considered  the 
of  the  bank,  *^>»^Mf|^  ttia  name  of  the  pnsident  was 
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feloniously  put  to  them  by  some  person  into  whose  hands  they 
fell.  But  it  was  held  that  the  signature  of  the  president  was 
essential  to  the  bills,  and  the  consequences  of  the  negligence 
and  mismanagement  of  the  officefs  in  keeping  the  bills  in  the 
manner  stated  were  too  indirect  and  remote  to  render  the  cor- 
poration liable. 

This  case  may  possibly  have  some  remote  bearing  upon  the 
case  at  bar,  but  it  is  not  easy  to  perceive  its  force.  It  decides 
that  corporations  are  not  answerable  for  the  negligence  of  their 
servants,  unless  acting  within  the  scope  of  their  authority- 
This  is  admitted.  If  Hill,  the  teller  of  the  State  Bank,  had  no 
authority  to  receive  the  packages,  his  refusal  to  receive  them 
would  have  no  bearing  upon  the  rights  of  any  one.  But  that 
is  the  very  question  to  be  tried.  The  contract  of  the  defend- 
ants required  them  to  deliver  the  packages  to  the  State  Bank, 
and  unless  they  offered  to  deliver  them  to  some  person  (no 
matter  whether  an  officer  of  the  bank  or  not)  authorized  to  re* 
oeive  them,  if  such  person  was  there  to  be  found,  they  are  not 
discharged  of  their  liability.  They  did  not  agree  to  deliver  the 
packages  to  the  president,  the  cashier,  the  teller,  or  the  book- 
keeper of  the  bank,  nor  within  the  vaults  of  the  bank,  but  to 
the  State  Bank,  that  is,  to  some  natural  person  authorized  to 
receive  them,  if  such  person  was  present.  The  question  re- 
turns, Did  the  State  Bank  authorize  any  person  to  receive  these 
and  the  like  packages  of  the  defendants?  and  was  Hill  such 
person?  If  Hill  was  so  authorized,  the  charge  of  the  court 
below  was  correct  Whether  he  was  so  or  not,  depended  upon 
the  facts  and  circumstances  as  they  appeared  in  evidence. 

In  the  case  of  MuBsey  v.  Eagle  Bankj  9  Met.  306,  the  suit 
was  brought  by  the  plaintiff  to  recover  of  the  defendant  the 
amount  of  a  check  for  four  thousand  dollars  drawn  by  George 
F.  Cook  &  Co.,  payable  to  said  Cook  &  Ca  or  bearer,  on  which 
the  following  words  were  written  by  the  defendant's  teller: 
''  Good.  H.  B.  Odiome,  Teller.''  It  appeased  that  Cook  &  Ca 
had  no  fmids  in  the  defendant's  bands,  payment  was  refused, 
and  the  check  was  protested.  It  also  appeared  that  Odiome, 
the  defendant's  teller,  had  been  in  the  habit  of  certifying  that 
checks  drawn  on  the  defendants  by  Cook  &  Ca  were  ^'  good," 
and  that  such  checks  had  been  received  as  cash  at  different 
banks,  as  well  as  by  individuals. 

The  defendants  gave  in  evidence  an  article  of  their  by-lawa, 
in  which  the  duties  and  powers  of  the  teller  are  explicitly  de- 
fined, and  from  which  not  only  r:'i  authority  was  given  or  could 
be  inferred  to  the  teller  so  \a»  certify  checks,  but 
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and  reetrictionB  of  his  powers  and  duties  are  ezpiessadi  deaily 
incompatible  with  any  such  authority. 

Bnt  it  was  insisted  that  the  continued  practice  or  custom  of 
the  teller  to  certify  such  checks  in  the  manner  indicated,  and 
in  one  or  more  instances  with  the  knowledge  of  some  of  the 
superior  officers  of  the  bank,  rendered  the  defendant  liable  on 
the  ground  of  usage,  although  the  teller  had  no  express  power 
so  to  certify. 

The  court  held  that  the  teller  had  no  authority  by  virtue  of 
the  nature  of  his  office  or  the  regulations  of  the  bank  to  certify 
diecks  in  such  manner,  and  that  such  a  custom  or  usage,  if 
proved,  could  not  avail  Uie  plaintiff,  as  it  would  be  bad  in  law, 
and  could  not  be  upheld;  that  it  would  be  against  public  policy, 
vidous  in  its  tendency,  openiiq;  up  a  way  for  the  practice  of 
numerous  frauds,  and  henoe  could  not  receive  the  sanction  of 
the  courts. 

Sudi  are  the  grounds  on  which  the  court  decided  the  case 
of  Jftmey  v.  Eagle  Ami,  9  Met  806,  but  they  do  not  apply  in 
principle  or  analogy  to  the  case  under  consideratioii.  TIm  doo- 
trine  of  this  case  is  at  variance  with  the  usual  mode  of  busi- 
ness transactions  in  this  respect.  It  stands  almie,  and  depends 
upon  the  particular  foots  of  that  case,  and  can  hardly  be  con* 
ddered  authority  at  large,  even  upon  the  point  decided,  except 
as  to  the  particular  dreumstance  of  that  case,  where  the 
powers  of  the  teller  were  expressly  defined  and  restricted. 

The  case  of  Ffechi^r  v.  Bank  of  United  Siatee^S  Wheat  838, 
6  Curt  487,  deddes  that  the  indorsement  of  a  note  by  the 
cashier  of  a  bank,  to  pass  the  title,  is  prima  facie  within  the 
scope  of  his  authority,  and  is  valid,  especially  as  in  that  case 
his  act  was  ratified  by  a  vote  of  the  directors.  The  court  says 
that  generally  the  cashier  is  the  chief  executive  officer  of  the 
bank  in  its  usual  daily  transactions,  and  henoe  it  is  urged  here 
that  it  was  the  duty  of  the  defendants  to  deliver  the  packages 
to  the  cashier,  who  alone  had  authority  to  recdve  them.  We 
do  not  think  any  such  rule  can  be  deduced  from  the  prindple 
of  the  case  just  dted.  It  may  be  proper  to  remark  that  the 
recdving  of  the  packages  of  money  by  express  is  not  peculiar 
to  the  banking  business;  there  is  nothing  in  it  which  requires 
the  skill,  judgment,  and  discretion  of  the  chief  finandal  officer, 
but  may  be  intrusted  to  any  one  to  whose  fidelity  thdr  safo* 
keeping  may  be  confided. 

We  may  dismiss  this  point  here,  so  for  as  the  specific  instnuy 
HflD  to  whidi  it  relates  is  coooemed,  with  the  remark  that  tKs 
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^UMtioQ  M  to  who  WM  the  proper  penon  avihoriied  to  itemym 
the  packages,  and  whether  Hill  was  each  person,  were  £eurly 
sabmitted  to  the  jury,  upon  which  the  jury  ha^e  passed;  which 
matter  we  shall  agam  briefly  consider  on  review  of  the  ruling 
of  the  judge  in  refusing  a  new  trial 

Another  of  the  specific  instructions  to  which  exception  was 
taken  is  in  the  ibllowing  words:  ^^That  if  upon  an  offer  by  the 
defendants  to  deliver  the  packages  to  the  bank,  the  bank  ooold, 
without  serious  inconvenience,  have  received  and  taken  care  of 
the  packages,  a  refusal  to  receive  them  by  the  bank  was  in  its 
own  wrong,  and  on  its  own  responsibility,  whether  such  offiar 
was  within  what  are  called  ^banking  hours,'  or  nof 

There  can  be  no  substantial  objection  to  this  instrnctioQ  when 
rightly  construed.  The  contract  of  the  defendants  requiied 
them todeliver  the  packages  to  the  State  Bank,  not  to  thecashieri 
president,  or  other  officer  thereof,  wherever  he  might  be  Csond. 
The  bank,  although  a  corporation  and  intangible,  yet,  for  the 
purposes  of  the  contract  in  this  case,  had  a  local  habitation,  a 
place  where  its  o(»porate  functions  were  exercised,  and  where  it 
might  be  held  responsible  for  the  discharge  of  its  appn^xriate 
duties  to  the  public,  and  to  individuals  having  claims  upon  it 
With  reference  to  such  place,  the  parties  contracted.  The  de- 
fendants were  bound  todeliver  the  packages  at  that  place,  vis., 
the  banking-house  or  office  used  by  the  corporatoars,  and  the 
bank  was  expected  by  the  consignors  to  receive  thenu  There^ 
at  that  place,  on  delivery,  or  what  was  equivalent  to  deliveiy, 
the  liability  of  the  defendants  as  common  carriers  ceased.  At 
that  place,  the  bank,  if  it  assumed  or  was  ready  and  willing  to 
assume  the  duties  of  consignee,  was  bound  to  receive  the  pack* 
ages.  Perhaps  the  use  of  the  words  ^'without  serious  inooi^ 
venience''  by  the  judge  was  unnecessary,  as  the  convenience  or 
inconvenience  of  the  bank  might  have  nothing  to  do  with  the 
duties  and  obligations  of  the  defendants.  If  so,  the  use  of  the 
phrase  was  in  favor  of  the  plaintiffs.  Most  certainly  the  ex* 
traordinary  responsibility  of  the  express  carriers  cannot  be  pro* 
hmged  merely  to  suit  the  convenience  of  consignees,  whether 
banks  or  individuals.  We  will  not  undertake  to  say  what  mi^t 
have  been  the  duty  of  the  defendants  in  case  the  bankinf^ 
house  of  the  consignee  had  been  cm  fire  or  in  possession  of  a 
mob.  That  question  does  not  arise,  though  even  in  such  case 
it  might  be  gravely  considered  whether  the  carrier,  arriving  at 
the  place  of  consignment,  and  ready  to  deliver,  may  be  required 
to  OQDtinua  longer  his  relation  or  reeponsibilitiea  as  soch  on 
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aooount  of  the  misfortune  or  calamity  of  the  consignee.  This 
controversy  is  not  between  the  State  Bank  and  the  defendants. 
The  State  Bank  is  not  now  on  trial.  The  question  is,  Did  the 
defendants  fulfill  their  contract  by  delivering  to  the  bank,  or 
by  doing  what  was  equivalent  in  the  law?  They  were  not 
bound  to  furnish  a  consignee  to  receive  the  imckagee,  nor  td 
wait  for  the  plaintiffs  to  provide  one. 

We  have  already  said  that  we  do  not  think  the  defendants' 
contract  required  ^em  to  deliver  the  packages  within  what  are 
called  "banking  hours.''  This  term  has  acquired  a  meaning 
among  bankers  and  merchants,  but  it  is  by  no  means  uniform. 
What  are  banking  hours  in  some  places  are  not  in  others.  In 
the  city  of  New  York,  banking  hours  are  understood  to  be  from 
ten  o'clock  a.  m.  to  three  o'clock  p.  M.  In  the  city  of  Mil- 
waukee, from  nine  a.  m.  till  twelve  and  a  half  p.  m.,  and  from 
two  till  four  p.  M.  All  we  know  from  the  evidence  in  this  case 
in  regard  to  banking  hours  in  Madison  is  from.  Mr.  Hill,  who 
says  ''banks  at  Madison  close  at  four  o'clock."  But  however 
the  term  may  vary  as  to  time,  what  is  xmderstood  by  ''banking 
hours,"  in  a  technical  sense,  is  the  particular  hours  of  the  day 
within  which  the  banks  of  a  city  or  town  transact  the  usual 
banking  business  with  the  public  over  the  counter,  such  as  dis- 
counting bills,  receiving  deposits,  and  paying  checks,  etc.  It 
is  reasonable  and  proper  that  there  should  be  a  uniform  hour 
at  which  this  kind  of  business  should  cease,  in  order  to  give 
the  officers  and  agents  of  the  bank  an  opportunity  to  write  up 
the  books,  and  adjust  its  balances  for  the  day.  When  these 
banking  hours  are  uniform  and  reasonable,  the  law  will  regard 
them,  in  respect  to  the  purposes  for  which  they  are  established. 
But  these  hours  only  have  reference  to  the  intercourse  of  the 
bank  with  the  public  at  large,  in  relation  to  the  exclusive  busi« 
ness  of  banking.  Business  quite  as  important  is  always  trans- 
acted after  these  hours  have  elapsed — balances  with  other 
banks  to  be  ascertained,  cash  account  brought  up,  and  cash 
counted;  and  many  other  things  which  will  suggest  themselves 
to  the  banker,  which  are  always  done  after  "banking  hours," 
even  the  very  business  of  making  up  and  transmitting  pack- 
ages, as  well  as  receiving  them;  not  only  because  it  can  be 
done  more  conveniently  after  the  business  with  the  public  is 
closed,  but  because  until  such  business  is  closed  much  of  it 
could  not  be  done.  The  convenience  or  inconvenience  of  the 
bank,  whether  serious  or  not,  had  nothing  to  do  with  the  duties 
ef  the  defendants  as  carriers.    The  particular  hours  within 
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which  the  bonk  usuaUy  did  its  every-day  boslQess'oVSf'  iti 
ooonter  with  the  public  has  nothing  to  do  with  ihh  daties  or 
liabilities  of  the  defendants.  The  latter  were  bound  to  deliver 
at  the  earliest  practicable  moment 

The  next  instmction  specifically  excepted  to  by  the  plaintiflb 
is  set  out  as  follows:  ''  That  after  an  o£fer  by  the  defendants  to 
deliver  and  a  refusal  by  the  bank  to  reoeivei  tiie  defendants  were 
in  charge  of  the  packages  from  thenceforth  as  mandataries  only, 
and  responsible  for  gross  negligence  only,  and  that  the  ann»  of 
proving  such  gross  negligence  lies  on  the  plaintifis." 

It  is  assigned  for  error  upon  this  point  that  the  judge  assumed 
that  there  was,  in  point  of  fieict,  an  offer  to  deliver  at  a  reason- 
able and  proper  time,  and  a  refusal  by  the  bank  to  receive  the 
packages.  But  it  is  apparent  that  this  is  a  mistaken  view  ol 
this  portion  of  the  charge.  It  followed  the  general  charge,  and 
of  course  was  qualified  by  the  theory  of  the  case  presented  by 
such  general  charge.  It  was  not  the  duty  of  the  judge,  in  rul- 
ing upon  these  specific  points,  to  review  in  detail  all  that  he 
had  theretofore  given  in  his  instructions  to  the  jury.  The  judge 
assumed  nothing  in  this  behalf  but  left  to  the  jury  to  find, 
from  the  evidence,  whether  there  was  an  ofier  by  the  defend- 
ants to  deliver,  and  a  refusal  by  the  bank  to  receive,  the  pack- 
ages; and  if  the  jury  found  such  to  be  the  fincts,  he  was  right 
in  instructing  the  jury  that  the  defendants  afterwards  were  m 
charge  of  the  packages  as  mandataries  only,  and  were  only 
liable  for  gross  negligence. 

It  is  not  our  intention  to  determine  here  whether,  if  the  de- 
fendants have  discharged  their  duty  as  conunon  carriers,  by 
an  offer  to  deliver  in  the  manner  disclosed  by  the  evidence, 
any  further  responsibility  whatever  remained  upon  the  defend- 
ants. We  will  not  here  decide  whether  or  not  it  was  compe- 
petent  for  Memhardt,  the  express  messenger,  after  a  tender  of 
the  packages,  and  a  refusal  to  receive  them  by  the  consignee, 
to  subject  the  defendants  to  a  different,  though  less,  degree  of 
responsibiliiy,  by  assuming  for  them  the  character  and  liabil- 
ity of  mandataries,  in  lieu  of  those  of  common  carriers.  Ad- 
mitting that  the  messenger  could  do  so,  and  thus  bind  the  de- 
fendants to  a  new  and  diffiorent  contract  of  bailment,  then  the 
charge  of  the  judge  was  as  fe>vorable  to  the  plaintiffs  as  the 
case  would  warrant  The  defendants,  after  discharging  their 
duties  as  carriers,  could  only  be  held  as  mandataries  and  liable 
for  gioss  negligence. 

I|:  iJiAold  be  recollected  that  common  carriers  do  not  neoes* 
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Buily  become  warehoaeemen  on  fiEdlaie  of  the  condgiiee  to  re- 
ceive the  goods  at  the  place  of  oonsignmeni  They  may  oontraok 
to  do  00,  but  it  may  well  be  doabted  whether  their  mere  dellT- 
eiing  agent  may  be  preeomed,  firom  the  mttore  of  hie  dutiee, 
to  be  authoriied  to  aesame  that  character  fixr  them.  But  it  ia 
clear  that  after  the  offer  of  deliTSiy  at  the  proper  time  and 
place,  and  to  the  proper  person,  by  the  defendants,  the  obliga* 
tfam  of  their  contract  was  fulfilled,  and  the  wages  of  their  ser- 
vice in  that  behalf  earned,  and  that  any  farther  service  re» 
qnired  or  perfinrmed  was  ontside  of  their  contract,  and  without 
reward.  Therefore,  if  responsible  at  aU,  they  were  responsible 
tor  gross  negligence  only.  We  do  not  see  how  it  was  possible 
tar  the  jury  to  be  misled  by  any  alleged  assumption  of  the 
Judge,  even  without  reference  to  his  general  charge.  But 
when  the  whole  charge  is  considered  in  this  behalf  we  think 
the  plaintiffs  have  no  reason  to  complain. 

The  next  and  last  point  to  be  considered  (save  the  exception 
taken  to  the  order  of  the  judge  refusing  a  new  trial)  is  based 
upon  the  charge  to  the  jury  in  relation  to  the  liability  of  the 
defendants,  upon  the  hypothesis  that  they  have  made  a  suffi- 
cient offer  to  deliver  the  packages,  and  their  messenger  had 
taken  them  back  at  the  request  of  the  consignee.  Onthispoint 
the  judge  charged  the  jury  that  in  such  case  the  defendants 
were  liable  for  gross  negligence  only,  and  that  ^  gross  negli- 
gence was  such  a  want  of  care  as  almost  evinces  a  fraud,  and 
•ueh  a  degree  of  negligence  as  would  rather  invite  depredatioin 
upon  property  than  tend  to  protect  iV* 

We  do  not  think  there  is  occasion  for  a  very  critical  discus- 
sion of  the  definition  of  gross  negUgence  given  by  the  judge. 
He  had,  in  the  same  sentence,  told  the  jury  that  ordinary  dili- 
gence is  that  which  a  prudent  man  would  exerdse  about  his 
own  business;  that  the  question  of  diligence  was  one  for  the 
jury,  and  depended  upon  the  particular  foots  in  each  case;  and 
then  used  the  language,  in  relation  to  gross  negligence,  of 
which  the  plaintiflb  complain. 

The  judge  rightly  remarked  that  it  was  difficult  to  lay  down 
any  general  rule  in  regard  to  degrees  of  diligence.  What 
WDuld  be  ordinary  diligence  in  respect  to  one  subject,  and  in 
some  circumstances,  would  foil  short  of  that  degree  under  other 
circumstances.  And  it  is  believed  that  the  language  of  the 
judge  in  this  case,  though  perhaps  rather  too  strong,  is  not 
more  liable  to  exception  than  that  used  by  Lord  Stowell,  in  the 
ease  of  Bendsberg,  when  endeavoring  to  elucidate  this  sutgieeb 
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^'If,^  iaid  he,  ^'I  send  my  aerrant  with  money  to  a  banlur, 
and  he  carries  it  with  proper  care,  he  would  not  be  answeraUs 
fin*  the  loss  if  his  pocket  were  picked  on  the  way.  Bnt  if,  in- 
stead of  carrying  with  ordinary  cantion,  he  should  carry  it 
openly  in  his  hand,  thereby  exposing  Talnable  properfy,  so  as 
to  invite  the  snatch  of  any  person  he  might  meet  in  the  crowded 
population  of  this  town,  he  would  be  liable,  because  he  would 
be  guilty  of  the  negUniia  malUioM  in  doing  that  bom  whieh 
the  law  must  infer  that  he  intended  the  event  which  has  actu- 
ally taken  place:''  6  Bob.  Adm.  142. 

Language  similar  to  this  is  met  with  everywhere  in  the  books 
where  gross  negligence  is  treated  o£  Lord  Holt  says  thatitis 
a  fraud  upon  the  bailor  fi>r  the  baUee  to  be  guUty  of  gross  n^ 
ligence  by  which  the  Ibrmer  suflbrs  loss  or  injury.  On  the 
whole,  we  are  unable  to  say  that  the  judge  erred  in  this  in- 
struction, but  we  are  of  the  opinion  that  the  question  of  dili- 
gence was  fidrly  presented,  and  that  all  the  facts  and  circum- 
stances touching  that  point  were  fully  submitted  to  the  jury. 

We  have  now  considered  aU  the  points  which  we  deem  it 
necessary  particularly  to  discuss,  except  the  refusal  of  the 
judge  to  grant  a  new  trial.  On  examining  the  motion  as  set 
out  in  the  record,it  appears  to  have  been  based  exclusively 
upon  the  alleged  errors  of  the  judge  in  the  instructions  which 
he  gave  to  the  jury,  most  of  which  we  have  already  considered, 
and  hence  it  is  only  necessary  to  recapitulate  by  stating  briefly 
the  principles  of  law  which  we  deem  applicable  to  the  case  as 
the  same  is  disclosed  by  the  evidence. 

We  are  of  the  opinion  that  the  contract  required  the  defend- 
ants to  deliver  the  packages  in  question  to  the  State  Bank,  at 
the  banking-house  in  Madisc«i,  as  soon  as  practicable  after  the 
arrival  of  the  train;  and  that  they  were  not  confined  to  what  are 
usually  called  "  banking  hours,"  but  could  deliver  or  tender 
them  at  any  time  of  the  day  within  the  usual  business  hours 
of  the  place,  and  that  if  they  did  offer  to  deliver  the  jMckagee 
to  a  proper  officer  or  agent  of  the  bank  authorised  to  receive 
them,  their  liabilities  as  common  carriers  from  that  time  ceased. 
In  this  case,  the  delivering  agent  of  the  defendants  did  gain 
access  to  the  banking-office,  and  to  aU  intents  and  purposes 
ofifer  to  deliver  the  packages  to  Mr.  Hill,  the  teller,  at  from  five 
to  half-past  five  p.  m.  This  we  think  sufficient  as  to  time. 
That  the  usual  '^  banking  hours  "  adopted  by  the  bank  fixr  the 
transaction  of  business  with  the  public,  over  its  counter,  have 
not,  and  from  the  nature  of  the  case  cannot  have,  any  relataim 
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to  the  transTniflmon  or  receptiflp  of  eajgees  packages,  1^ 
BQch  banking  hours  coald  not  ha^e  entered  into  the  contem- 
plation of  the  parties  in  entering  into  this  contract.  It  is  one 
among  the  principal  inducements  to  the  employment  of  ex- 
press companies  for  the  transmission  of  these  packages  that 
they  shall  have  a  speedy  carriage  and  a  prompt  delivery. 

But  in  this  case,  it  is  evident  that  such  hours  of  the  day  were 
not  considered  by  the  parties  as  affecting  their  contract,  fiK>m 
the  fact  that  the  train  from  the  east  arrived  at  Madison  after 
four  o'clock  p.  M.,  and  that  the  parties  had  uniformly  disre- 
garded those  hours,  the  one  party  delivering  express  matter 
immediately  on  the  arrival  of  the  train,  and  the  other  receiv- 
ing it.  On  this  occasion,  Mr.  Hill  did  not  object  to  receiving 
the  packages  because  it  was  after  four  o'clock  p.  m.,  but  be- 
cause Mr.  Ellis,  the  cashier,  had  gone  off  with  the  keys  to  the 
vault,  which  was  locked.  The  letter  accompanying  l^e  pack* 
age  was  actually  received,  and  it  would  not  have  been  a  diffi- 
cult matter  to  send  to  the  residence  of  Mr.  Ellis  and  obtain 
the  keys.  At  all  events,  it  was  not  in  the  power  of  the  bank 
to  prolong  the  eztraordinaiy  responsibility  of  the  defendants 
for  such  reason,  after  the  padcages  were  tendered  at  its  counter. 

Further,  we  think  Mr.  Hill  was  a  proper  person  to  receive 
the  packages  on  behalf  of  the  bank.  Although  the  judge  left 
the  question  of  his  authority  to  the  jury,  to  be  inferred  from 
all  the  circumstances  of  the  case,  yet  we  are  of  the  opinion 
that  the  jury  were  warranted  in  inferring  such  authority  from 
the  character  and  nature  of  his  office,  and  the  judge  might 
very  properly  so  have  instructed  the  jury.  It  cannot  be  pos- 
sible that  it  is  the  duty  of  the  agents  of  the  express  company 
to  retain  such  packages  until  they  can  deliver  them  to  the 
cashier  only;  if  he  is  absent,  to  hunt  him  up;  if  out  of  town, 
to  wait  for  his  return;  if  the  vaults  are  locked,  to  wait  until 
they  igre  opened  by  the  hands  of  the  cashier.  The  reception 
of  such  packages  pertains  as  much,  if  not  more,  to  the  appro- 
priate functions  of  the  teller  as  to  those  of  the  cashier.  In 
the  case  before  us,  however,  there  was  abundant  evidence, 
positive  and  unoontradicted,  that  Mr.  Hill  was  directly  au- 
thorized to  receive  these  packages.  He  had  been  in  the  habit, 
on  all  occasions,  of  receiving  and  receipting  for  them,  with  the 
full  knowledge  and  assent  of  the  superior  officers  of  the  bank, 
at  all  times  on  presentation,  whether  within  or  out  of  banking 
hours.  If  he  was  the  person  so  authorized  by  the  consignee, 
H  was  wholly  immaterial  whether  the  plaintiflfh  had  notice  of 
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it  or  not  It  was  of  no  conaeqnence  to  them  who  80oh  person 
was,  whether  the  cashier,  the  teller,  or  the  porter.  And  most 
certainly  the  defendants  are  not  to  be  affected  by  their  want  of 
notice.  We  do  not  wish  to  be  understood  as  deciding,  or  in- 
tending to  intimate,  that  it  is  the  duty  of  the  bank  to  keep  its 
vaults  and  doors  open,  and  persons  in  attendance  for  the  re- 
ception of  such  packages,  after  the  business  of  the  day  is 
entirely  closed.  That  question  is  not  before  us.  In  this  case 
the  express  messenger  gained  access  to  the  counter  of  the  bank, 
and  a  properly  authorized  agent  was  present  to  receive  the 
packages. 

If  these  views  are  correct,  it  follows  as  a  necessary  conse- 
quence that  the  defendants'  duties  as  common  carriers  were 
discharged,  and  their  liabilities  as  such  at  an  end;  and  what- 
ever may  have  been  their  character,  as  bailees,  afterwards,  we 
think  they  were  certainly  liable  for  gross  negligence  only,  and 
if  so,  that  matter  was  properly  submitted  to  the  jury. 

We  have  been  deeply  impressed  with  the  importance  of  thia 
case,  and  have  given  to  it  all  the  consideration  in  our  power, 
and  have  endeavored  to  discuss  at  length  the  facts  and  princi- 
ples of  law  applicable  to  them,  even  at  the  risk  of  being  tedious. 
Although  the  law  of  bailment  in  relation  to  common  carriers  is 
fiiiLiiliar,  yet  this  case  has  presented  some  features  somewhat 
novel  in  Uieir  character,  in  the  consideration  of  which  we  have 
been  but  little  aided  by  authority.  We  have,  however,  been 
greatly  assisted  by  the  masterly  manner  in  which  it  was  pre- 
sented by  the  respective  counsel  engaged,  and  only  regret  that 
we  have  not  been  able  to  do  justice  to  their  arguments  in  the 
opinion  here  given. 

The  judgment  of  the  circuit  court  must  be  aflSrmed,  with 
costs.  

OovMON  Cakuxbs  ABM  LiABLB  fOB  Au.  DiMAOM  bappeniag  to  gooda 
intrusted  to  timn,  from  any  oMise  except  the  act  of  God  or  of  the  pablio 
enemy:  See  Cooper  ▼.  Berr^t  ^  Am.  Deo.  468^  note  480^  where  other  eaaee 
•reodlleoted. 

What  Ck>2fRTnm8  Dujvbbt  bt  OomfON  CABsnn  eo  ae  to  exoner«te 
him  from  further  liability:  See  Mote§  ▼.  Booton  dfJi.IL  i?.,  64  Am.  Dea  381, 
note  392»  where  other  eaaee  are  ooUected;  Ckkago  S  i?.  /.  Jt.  It.  Co,  ▼.  War- 
m,  63  Id.  317,  note  8201 

UflAOB  09  Babks:  See  note  to  Ooeemor  v.  WUhmt^  60  Am.  Deo.  97,  wheie 
thia  aabjeet  is  oonaidered. 

Bbbobs  not  Pbejtjbigial  abb  vot  Gbouvd  iob  Rbvebsal:  See  Jchmmm 
T.  Jennmgs,  60  Am.  Deo.  823|  note  330^  where  other  eaaee  are  collected. 

LiABUJTT  09  Bank  90b  Aon  09  m  Tbllib  apparently  within  the  aoope 
of  his  anthority:  See  Farmer^  efe.  Ba$tk  ▼.  Btiieker^  ^ie.  Bmak,  69  Am.  Uesk 
678,  note  681. 
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THBPRnrciiPALOAniBCiTEDintliafolkiwingeMMtotlMMpoiBti:  A 
mon  cMiier  ia  ncyt  bound  bj  his  aKenVs  knowladfe  or  notaoe  of  fsoti  oalsida 
of  his  legitimato  dntios  and  omploymant  m  mob  agent:  WeUi  ▼.  Ameriean  Jbk 
Co.t  44  Wis.  349;  the  earner's  doty  to  deUrer  and  the  eonsignee's  duty  tm 
receive  are  reciprocal,  and  both  most  be  maintained;  Admnu  Bx,  Co,  ▼.  Dat^ 
meUt  81  Ind.  23;  unless  parties  had  knowledge  of  a  onstom,  or  it  had  existed 
so  long  a  time  as  to  warrant  the  presnmptioB  that  thqr  had  eontracted  witb 
referenoe  to  it^  evidence  thereof  is  inadmissible:  ScoUr.  WkUm^^  41  Wvg.  607^ 
the  order  in  which  ooonsd  is  allowed  to  argue  to  the  jury  is  no  groond  ot 
error,  unless  injustice  was  caused  thereby:  AutOm  ▼.  Amtim^  45  Id.  032.  But 
in  the  case  of  Kakme  ▼.  Tnutea  qf  Omro^  49  Id.  378^  Taylor,  J.,  refening  to 
the  principal  case,  said:  "  Weare  not  indined  toeztend  the  rule  as  laid  down 
1^  this  and  other  courts,  'ihati  in  the  abeenoe  of  any  positive  rules  upon  th» 
snbjecti  the  order  of  argument  to  the  jury  is  matter  of  praotice  within  th» 
oontrol  of  the  trial  judge^  and  an  appellate  court  will  not  interfere  unlnse 
there  is  a  dear  abuse  of  discretioa,  and  there  is  good  ground  for  believia^ 
that  the  party  onmplsining  has  been  injured  by  a  wrong  ruling  as  to  snok 
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[7  Wisoovsui,  91] 
OAmovsiFBmmD^  nor  won  Krwamiovrmx  ArruM^  sadwher* 
the  refnssl  of  the  court  to  charge  the  jury  as  requested  is  assigned  aa 
error,  and  the  evidence  upon  which  the  chaige  was  ssked  is  not  before 
the  appellate  courts  itwiU  presoma  thai  the  refnssl  was  ootreot^  sad  war^ 
ranted  by  the  evidenoe. 

IklTSLBB  MAT  HOT  RlMAni   STUBBORHLT  AHD  DoCWISDLT  UPON   RiOBT  09 

Tbavxlsd  Past  or  Hxohwat.  and  wantonly  produce  a  collision  whicb 
a  sUi^t  change  of  podtion  would  have  avoided.  Persoos  meeting  oot 
hi^ways  owe  to  each  other  redprocal  duties^  snd  are  bound  to  use  rea^ 
sellable  precautions  to  avdd  collision. 

Ebbob  to  Dane  oiiciiit  court  The  opinion  states  the  case^ 
8.  Craufordj  and  Smith  and  Key$$f  for  the  plaintiff  in  error. 
AhboU  and  Clark^  for  the  defendant  in  error. 

By  Courti  Bioth,  J.  This  is  a  case  in  error  from  the  cironit 
court  of  Dane  county,  wherein  Dom,  the  defendant  in  error^ 
commenced  an  action  against  the  plaintiff  in  error  to  recover 
damages  resulting  from  a  collision  in  the  highway,  and  in  whicb 
the  plaintiff  below  obtained  judgment. 

Thn  case  was  tried  at  the  June  term,  A.  D.  1858.  None  ol 
thf  ovuience  is  brought  up  in  the  record,  and  the  only  question 
w«'  ar»*  t^allfd  upon  to  consider  arises  upon  the  following  in* 
Ptrurtioii  asked  by  the  defendant  below,  and  refused,  to  wit: 

*  If  tli«  jury  find  that  the  defendant^  at  the  time  of  the  col* 
liaiou  complained  of^  had  driven  his  wagon  to  the  right  of  th» 
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middle  of  the  traveled  part  of  the  highway,  and  that  his  wagon, 
at  the  time  of  such  collision,  was  to  the  right  of  the  middle  df 
the  traveled  part  of  said  highway,  then  he  is  not  liable  for  the 
damages  resnlting  therefrom." 

Perhaps  if  the  evidence  which  was  given  upon  the  trial  was 
before  us,  we  might  perceive  how  a  refusal  to  give  the  broad 
charge  requested  in  this  instruction  may  have  misled  the  jury. 
But  in  the  absence  of  all  such  evidence,  we  cannot  say  that 
such  refusal  was  necessarily  erroneous.  The  instruction  im* 
plies  that  if  the  defendant  had  driven  his  wagon  to  the  right 
of  the  middle  of  the  traveled  part  of  the  highway,  and  hie 
wagon  was  to  the  right  at  the  time  of  collision,  under  no  pos- 
sible circumstances  could  he  have  been  liable  for  any  ooUisioD. 
Such  is  not  the  law.  There  are  mutual  and  reciprocal  duties 
incumbent  upon  those  who  travel  the  highways  of  the  country, 
as  there  are  upon  those  passing  upon  navigable  streams.  The 
law  enacts  a  general  rule  by  which  the  use  of  such  highways 
shall  be  regulai;ed,  to  avoid  injuries,  and  to  prescribe  duties 
and  fix  liabilities.  But  while  the  statute  prescribes  a  general 
rule,  it  does  not  undertake  to  define  what  may  be  the  duties 
and  liabilities  of  travielers  under  all  possible  circumstances. 
A  man  may  not  remain  stubbornly  and  doggedly  upon  the 
right  of  the  traveled  part  of  the  highway,  and  wantonly  pro- 
duce a  collision  which  a  slight  change  of  position  would  have 
avoided.  For  aught  that  appears  in  this  case,  such  may  have 
probably  been  the  state  of  things  here.  The  legal  presump- 
tions are,  that  the  evidence  warranted  the  refusal  of  the  court 
to  grant  the  instruction.  Error  cannot  be  presumed.  It  must 
affirmatively  appear.  It  is  impossible  for  this  court  to  say 
that  the  evidence  did  not  show,  and  could  not  have  shown, 
that  the  defendant  below  was  clearly  in  the  wrong;  that  the 
collision  was  brought  about  by  his  own  contrivance;  in  other 
words,  the  refusal  to  instruct  tiie  jury  may  have  been  correct, 
and  we  are  bound  to  presume  that  it  was  so:  Brooks  v.  Hdrif 
14  N.  H.  307;*  Kennard  v.  Burtonj  25  Me.  89;  Earing  v. 
tingj  7  Wend.  185,  and  cases  there  cited. 

The  judgment  is  affirmed,  with  costs. 


Law  09  BoAD. — hk  order  to  avoid  collisioii  and  to  Moiire  tn?^  vptm  Mfl^* 
wsyn  from  intemiptkm,  it  is  nooenairy  that  there  Bhqald  be  aome  oertiia  itde 
for  trayelera  to  f oUow  when  they  meet  or  wish  to  paas  each  other.  The  nte 
which  have  been  adopted  for  the  pnrpoee  of  aeenrmg  the  aafetj  and 
?enienoe  of  persona  meeting  and  passing  each  other  upon  hi^ways 
ivhat  Is  twmed  the  law  of  the  road:  Angdl  on  Highwaya,  asa 
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IH  UninD  Stati8»  the  mlef  oonstitiiting  the  Uw  of  the  foftd  ece:  L 
When  partiee  driving  vehicles  meet  on  a  highway,  it  is  the  duty  of  each  to 
seasonably  liear  or  keep  to  the  right:  Angell  on  llighways,  sec.  328;  Av9gm 
V.  Hart,  25  La.  Ann.  235;  Palmer  v.  Barl-er,  U  Me.  338;  Writm  v.  Jomm, 
111  Mass.  360;  DanieUY.  Ckgg,  28  Mich.  32;  Brooke  v.  Uari,  14  N.  H.  307; 
BirmMmmn.  v.  Sielknmer/,  1  Edm.  8eL  Ctm.  IM.  2.  A  person  who  has  the 
entire  road  before  him  free  from  carriages  or  other  obstmctions,  and  who  haa 
no  aoiioe  that  there  is  any  one  behind  him  desiring  to  pass^  is  at  liberty  t» 
travel  npon  any  part  of  the  road  that  suits  his  pleasure  or  eonvenienoe,  sai 
no  bhune  can  be  imputed  to  him  for  doing  so:  Angell  en  Highways,  sea  812$ 
Johmmm  v.  BmaO,  6  B.  Mon.  25;  Palmer  v.  Barker^  11  Me.  338;  Fotter  t. 
Ooddard,  40  Id.  64;  Dunham  v.  Badklff;  71  Id.  245;  Wrmn  v.  JoMi,  111 
Man.  360;  J>a$mi$  v.  Cfkgg,  28  Mich.  32;  Brockt  ▼.  Hari,  14  K.  H.  307| 
Shmnummm  v.  SteOmmerA  1  Bdm.  SeL  Oul  1M;  BoUom  ▼.  CbUer,  1  Watti^ 
860.  The  Engiiali  rule  on  this  subject  seems  to  be  the  sameas  the  Anvprii*fii 
AgUm  V.  Heaven^  2  Esp.  533;  PbteiweU  v.  Wilson,  2  Gar.  k  P.  875.  Tennefi 
€X  J.,  delivering  the  opinion  of  the  court  in  Foster  ▼.  Ooddard,  40  Me.  66^ 
discnssing  this  subject,  said:  "A  perty  having  before  him  the  entire  road 
free  from  carriages  or  other  obstructiona^  and  having  no  notice  of  any  car- 
riage behind  him,  in  season  to  stop,  or  to  change  his  course  or  position,  is  si 
liberty  to  travel  upon  such  parts  of  the  way  ss  suits  his  convenience  or  pleas- 
ure^ and  no  blame  can  be  imputed  to  him."  8.  A  person  may  pcMS  on  the 
left  side  of  the  road,  or  across  it^  for  the  pupoae  ol  turning  up  to  a  housi^ 
store,  or  other  object^  on  that  side  of  the  road;  but  he  mnst  not  interrupt  or 
obstruct  another  lawfully  passing  on  that  side^  and  if  he  doe%  he  acts  at  his 
peril,  and  must  answer  for  the  consequences  of  his  violation  of  duty.  In  suck 
a  ease  he  must  pcMS  before  or  wait  until  the  person  on  that  side  of  the  way 
has  passed  on:  Pakmr  v.  Barker,  11  Me.  838;  Angell  on  Hi^ways,  sec  831^ 
Fake  v.  Dearborn,  1  Pick.  345.  4.  The  American  rule  seems  to  be^  the* 
where  two  persons  are  traveling  in  the  same  direction,  the  foremost  one  ii 
not  bound  to  turn  out  for  the  other  if  there  is  room  for  the  latter  to  pcMS  on 
either  side:  Bofton  v.  CMer,  1  Watts,  360;  AngeU  on  Highways,  sec  d4a 
If  there  is  not  enough  room  to  pass,  the  foremost  traveler  should  yield  an 
eqnal  share  of  the  road,  on  request  made^  if  that  is  practicable  But  if  it  is 
not  practicable,  then  they  must  defer  passing  until  they  reach  more  favorable 
ground.  If  the  leading  traveler  then  refuses  to  comply  with  the  request  to 
permit  the  other  to  pass  him,  he  will  be  answerable  for  such  refusaL  Morgan, 
J.,  deUvering  the  opinion  of  the  court  in  Avegfno  v.  Hart,  25  La.  Ann.  236^ 
said:  "When  a  driver  attempts  to  pass  another  on  a  public  road  he  does  so 
at  his  peril;  at  least,  he  most  be  rei^onsible  for  all  damages  which  he  causes 
to  the  one  whom  he  attempts  to  pass,  snd  whose  right  to  the  proper  use  of 
the  road  is  as  great  as  lus,  unless  the  latter  b  guilty  of  such  recklessness  or 
even  gross  carelessness  ss  would  bring  dimeter  upon  himself."  See  also. 
Foster  v.  Ooddc^  40  Mc  64.  The  English  rule  on  this  subject  is,  that  in. 
passings  the  foremost  traveler  must  tumor  bear  to  the  left,  and  the  other  shaO 
pass  on  the  off  side:  Angell  on  Highways,  sec  828;  Wayde  v.  Carr,  2  Dow.  k 
Ry.  255;  Twrley  v.  Thosms,  2  Car.  k  P.  103w  5.  A  traveler  on  horseback 
meeting  another  horseman,  or  a  vehicle,  b  not,  in  thb  country,  required  to 
turn  out  in  any  particular  direction  toavoid  collision.  All  that  b  required d 
him  b  to  ezeroiso  prudent  care  under  the  eristing  circumstances:  Angell  on 
Hij^ways,  sec.  831;  Dudley  v.  BoOes,  24  Wend.  465.  But  in  an  early  case  in 
Vermont  is  was  said  to  be  a  rule,  sanctioned  by  common  consent  and  immemo- 
rial Vflsge,  that  a  horseman  should  yield  the  traveled  part  o*  the  road  to  a 
WaeUmmy.  Traoeif,  2  D.  CSiip.  128.    In  Ptensylvanbi  too^  the  rmb 
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«eems  to  bo  that  ahonemaii  cannot  oompel  atouiwter,  hsTiagahflavy  liMid»  t» 
torn  oat  ol  the  baaton  track,  if  thefo  is  snffioiait  room  to  pMs.  And  this  princi- 
ple IB  also  applied  as  between  light  and  heavy  ▼ehidet.  It  is  the  dvty  of  the 
light  vehicle  to  give  way  to  the  more  unwieldy  one:  Beaeh  r.  ParmHer^  23  Fk 
St  196;  Orter  ▼.  Sampmm,  27  Id.  183.  In  England,  the  rale  of  the  road  as  to 
keeping  the  proper  side  when  passing  applies  to  saddle-hones  as  well  as  to 
carriages.  In  passing,  the  carriage  must  keep  its  proper  side,  and  so  most 
4he  horse:  Angell  on  Highways,  sec  328;  Turky  ▼.  ThuMMB^  8  Gar.  k  P.  108^ 
These  are  the  principal  rales  that  go  to  make  up  the  law  of  tJie  road. 

Im  England^  the  rule  as  to  the  passing  of  vehicles  moving  in  opposite  dirs^ 
tions  is  the  rsyerse  of  what  it  is  in  this  country.  Them  the  rale  u  that  in 
meeting  each  party  shall  bear  or  keep  to  the  left:  Wayde  y,  Carr,  2  Dow.  k 
Ry.  255;  AngeU  <m  Highways,  sea  328.  The  law  of  the  road  has  generally 
been  established  by  statutory  enactment  in  the  United  States,  but  in  England 
it  has  been  established  by  custom:  Id.,  sec.  333.  This  difference  in  the  origin 
of  the  roles  constituting  the  law  of  the  road  in  the  respective  countries  wiU 
account  for  the  difference  in  the  stringency  with  which  the  courts  of  this 
country  and  of  England  enforce  these  rules.  In  the  latter  country,  the  rule 
vequiring  persaos  meeting  with  vehicles  or  horses  to  turn  to  the  left  is  held 
not  to  be  inflexible.  Thus  in  PUtckweU  v.  TTOion,  6  Gar.  k  P.  375,  it  was 
held  that  a  person  driving  a  carriage  is  not  bound  to  keep  on  the  regular  side 
of  the  road;  but  if  he  does  not,  he  must  use  more  care  and  keep  a  better  look- 
out to  avoid  c<mcu88ion  than  would  be  necessary  if  he  were  on  the  proper 
^rt  of  the  road.  In  Turky  v.  Thomaa,  8  Id.  103,  it  was  said  that  if  the 
driver  of  a  carriage  sees  a  horseman  coming  furiously  on  its  wrong  side^  it  is 
the  duty  of  the  driver  of  the  carriage  to  give  way  and  avoid  accident^  although 
bk  so  doing  he  goes  a  little  on  what  would  otherwise  be  his  wrong  side  of  the 
ffoad.  In  Wayde  v.  Corr,  2  Dow.  k  Ry.  255,  the  defendant's  carriage  was  on 
the  wrong  side  of  the  road,  and  the  driver,  in  attempting  to  pass  a  hackney- 
coach  which  interposed  between  the  carriage  and  the  plaintiff's  gig,  on  the 
mear  instead  of  the  off  side,  injured  the  plaintiff,  and  it  was  held  that  it  was 
for  the  jury  to  decide  the  question  of  negligence,  without  regard  to  the 
law  of  the  road.  The  report  of  the  case  says:  "The  court,  however,  said 
ihat  whatever  might  be  the  law  of  the  road,  it  was  not  to  be  considered  as 
Inflexible  and  imperatively  governing  a  case  of  this  description.  In  the 
crowded  streets  of  a  metropolis,  where  this  accident  happened,  situations  and 
circumstances  might  frequently  arise  where  a  deviation  from  what  is  called 
the  law  of  the  road  would  not  only  be  justifiable,  but  absolutely  necessary. 
The  question  in  this  case  is  a  question  of  negligence.  Of  this  the  jury  were 
the  best  judges;  and,  independentiy  of  the  law  of  the  road,  it  was  their  prov- 
ince to  determine  whether  the  accident  arose  from  the  negligence  of  the  de- 
fendant's servant:"  See  also  Lloyd  v.  Oglesby,  5  G.  B.,  N.  8.,  667.  It  is 
believed  that  in  this  country  a  stricter  rale  is  applied,  and  that  where  one 
^arty  is  on  his  right  side  of  tiie  road,  endeavoring  to  obey  thalaw  of  the  road, 
and  the  other  party  is  not,  the  latter  will  be  held  liable  for  any  injury  that 
may  arise  from  a  collision  between  them,  caused  by  that  fact  alone.  It  is  a^ 
least  some  evidence  of  legal  negligence  that  a  party  was  at  the  time  of  the 
eollision  on  the  wrong  side  of  the  road:  Brook$y,  Hart,  14  K.  H.  307;  Simnum' 
eon  V.  SieUenmer/,  1  Edm.  SeL  Gas.  194.  In  the  former  case.  Woodsy  J.,  de- 
livering the  opinion  of  the  courts  said:  "  Ordinarily,  if  one  traveler  in  maetiiig 
another  be  found  upon  the  half  of  the  way  appointed  to  him  by  the  statote^ 
traveling  with  ordinaiy  care  and  prudence,  and  he  sustain  an  injury  by  a  ool* 
tision  with  the  vehicle  of  another,  who  is  upon  that  part  of  the  way  to  wkUk 
^  has  Bol  the  statutory  rights  the  individual  who  has  thus  snstMned  tiia  !•• 
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jnry  may  haste  redrew  by  aottoQ  agKiiitt  him  who  wm  Ihds  en  tb«pert  of  the 
way  to  which  the  etatate  did  not  ghre  him  the  right.  Hm  traveler  who  tfani 
traTels  prudently  and  oarefnlly  upon  the  half  of  the  way  earignod  to  him  ^ill 
ordinarily  paae  at  the  heard  and  risk  of  Urn  who  trenohea  upon  hie  righte 
In  the  manner  already  stated.  Nor  in  sooh  a  ease  would  damage  arising  from 
eollision,  or  other  caase  of  like  oharaeter,  form  the  only  gromid  of  a  right  of 
actioii.  Damage  arising  from  detention  of  the  traveler  would  probaUy  foiw 
nish  an  equally  valid  and  sabstsntial  groond  or  oaose  of  actum."  And  even 
in  Rngland  it  is  held  that  where  parties  meet  on  a  sadden,  the  party  on  the 
wrong  side  should  be  held  answerable  for  the  injniy  that  may  happen,  wnleei 
H  dearly  appears  that  the  party  on  the  right  side  had  ample  mesas  and  op- 
portunity to  prevent  it:  Chaplin  v.  HcuwtM^  %  CSw.  k  P.  064b 

Both  Pabtxb  abb  Bouia>  to  Exbboisb  Obddiabt  Oabb  to  avoid  oqIp 
lision  or  injury.  And  the  fact  that  one  traveler  it  not  on  the  proper  side  ol 
the  road,  or  does  not  turn  to  the  right  side,  doee  not  abeolve  another  from 
the  duty  of  exendsing  ordinary  care  to  avoid  injury  to  himself  and  his  prop- 
erty or  to  prevent  injury  to  the  party  who  is  iu  the  wrong.  A  traveler  on  a 
highway  is  not  with  fodlhardiness  to  rush  into  danger  because  his  fellow- 
traveler  has  wrongfully  given  him  the  opportunity  to  receive  an  injury.  As 
was  said  by  the  oourt  in  Porfarv.  Adam»^  12  Met.  415:  "A  traveler  may  weQ 
oooupy  any  part  of  the  road,  if  no  other  person  is  occupying  any  portion  of  it^ 
When,  by  reason  of  meeting  another  traveler,  the  occasion  reqniree  it»  he 
most  seasonably  turn  to  the  rights  Ihe  law  imposes  tlus  duty;  but  lus  dis- 
regard of  that  duty  will  not  justify  the  traveler  who  may  be  on  the  proper 
side  of  the  road  in  voluntarily  or  carelessly  permitting  himself  to  be  injured 
either  in  his  person  or  property,  and  then  seeking  to  recover  damages  tiiere- 
f or  ol  his  fellow-traveler  who  was  wrongfully  on  the  left  of  the  center  of  the 
road:*  Paimar  v.  Barker^  11  Me.  338;  Kmmrd  v.  Bwiim,  25  Id.  39;  Big^ 
hw  V.  Beddt  51  Id.  325;  Smith  v.  Oardmr,  11  Gray,  418;  8p(^ord  v.  Harhw, 
3  Allen,  176;  Danieb  v.  Clegg,  28  Mich.  32;  Brook»  v.  Hari,  14  N.  H.  807; 
Waskbwm  V.  Traee^  2  D.  Chip.  128;  Ifeancw  v.  (TUeeh,  46  Wis.  58%  citing 
the  principal  case.  A  person  lawfully  using  a  public  highway  has  a  right  to 
assume  that  a  feUow-traveler  will  exercise  ordinary  care  and  prudence^  and 
to  gofwn  his  own  oonduct  in  determining  his  use  of  the  road  aooordingly. 
TUb  assumption  ho  may  rely  on,  not  to  justify  carelessness  on  hie  own  part^ 
but  to  warrant  him  in  pursuing  his  business  in  a  convenient  manner:  JkmieU 
V.  C7esv>  28  Mich.  32;  HarfellY.  Cmrtii,  1  &  D.  Smith,  78;  BaierY.  Fekr^  VJ 
Pa.  St.  70. 

Kbouoxhob.— The  mere  fact  that  the  plaintiff  was  riding  en  tiie  fender  or 
outside  platform  of  a  sleigh,  in  Boston,  was  held  not  to  be  evidence  d  such 
n^gUgenoe  ss  to  prevent  a  recovery  for  injury  cansed  by  coHisifln  with 
another  slei^:  Bpcffstrd  v.  HmrUm^  3  Allen,  176^  The  mere  foot  that  one 
injured  by  coUisiou  between  his  own  and  another's  vehicle  in  the  street  sees 
the  other  a  considerable  distance  away,  and  from  there  until  the  collision 
takes  phwe^  does  not  of  itself  show  negligenee^  bat  that  is  a  fact  for  the 
Jury:  Wcoi  v.  ImKOuh^  28  Wis.  287.  Where  two  altemativee  are  preeented 
toa  tm;veler  as  modes  of  escape  from  a  collision,  either  of  which  he  might 
take  as  a  careful  and  intelligent  person,  the  law  will  not  hold  him  guilty  of 
negligence  for  taking  either.  The  only  question  to  be  determined  in  such  a 
case  is,  I>id  he  select  with  ordinary  care  r  Xorrotev.  <8!0ioa/7, 66  Me.  376.  la 
the  case  of  JVmb  v.  BaAtU^  10  Allen,  585^  the  injury  to  the  plaintiff  was  caused 
fay  a  ^*«"^*"*  with  the  dalendanfs  wagon  which  had  been  left  standing  in 
Hm  road.    At  the  time  of  the  eol1isi<ei,  the  plaintiff,  who  had  seen  the  wagon 
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in  tlifl  daytime,  wms  driyiag  a  gentle  horee^  on  a  daik  evening,  a*  a  eLow  trail 
along  the  Toad.  He  was  a  good  drirer,  bat  he  wm  looking  oat  on  bis  ride 
(oE  a  blanket  which  he  had  lost»  and  hu  oompanion  waa  looking  for  the  nune 
ou  the  other  side,  and  neither  of  them  aaw  the  wagon.  It  was  held  tiiat^  as 
a  matter  of  law,  the  plaintiff  ooold  not  be  oonsidered  as  so  n^^^igent  as  to 
preelade  a  reoovory,  but  that  the  question  shonld  be  left  to  the  Jury.  It  is 
negligenee  iat  a  man  to  leave  his  horse  and  osrt  standing  in  the  street^  and 
he  will  be  liable  for  any  injury  that  may  resnlt  therefrom:  IWdge  t.  Ooodimi, 
•  Car.  h  P.  190.  When  in  a  city  a  horse  attached  to  a  carnage  is  found 
ranning  on  a  sidewalk,  the  law  presumes  negligence  on  the  part  of  the  owner, 
and  he  will  be  held  liable  for  injury  caused  by  him:  HttmnM  V.  W^tier^ 
Bright  133;  Dideatm  t.  McCoy*  99  N.  T.  400.  And  the  fact  that  horses  got 
loose  and  ran  away  after  being  hitched  is  some  evidence  of  negligence  in  the 
hitching  of  them:  Sturwp  v.  Edms,  22  Wis.  432.  Where  a  traveler  cannot 
Mfely  turn  to  the  right  on  meeting  another  vehicle,  the  law  will  not  hold 
him  guilty  of  negligence  for  not  undertaking  impossibilities:  Joknmm  v.  Smatt^ 
4SaMon.2S. 

OoKTRiBirroBT  NBQUonfOB.— A  party  Is  not  entitled  to  vsdrHs  for  an 
injury  sustained  in  meeting  and  passing  another  on  the  hi^way,  where  his 
own  negligenoe  contribated  to  the  injury:  Kemuird  v.  Buriont  25  Me.  t9t 
Bigeh»  v.  Meed,  61  Id.  325;  Brookey.  Hart,  14  N.  H.  807;  Settbn  v.  AosBter, 
•4 N.  T.  245;  a  0.,  14  Abb.  Pr.,  N.  &,  404;  WaMmmY.  Traoe^,  SD.€h^ 
128;  Wo6(fy,  Beard,  8  Gar.  k  P.  373. 

FooT-FA8SfifGEBS  HAVX  RioHT  TO  Un  Oasbuoi-wat  US  wuO  as  tiia 
sidewalk,  and  walking  in  the  carriage-way  is  not  pnma  fade  evidence  ol 
want  of  cffdinaiy  care.  Kor  will  negligenoe  be  inferred  from  that  fact  alonat 
Ooambe  v.  PmrimgUm,  42  Me.  332;  Bam  v.  JUMoih  5  Gar.  k  P.  407.  But  a 
foot-passenger  in  crossing  the  street  of  a  dty  has  no  prior  right  of  way  over 
a  passing  vehide.  Both  are  bound  to  ezerdse  ordinary  care  to  avoid  coDis- 
ion:  Betton  v.  Boater,  54  N.  T.  245;  &  a,  14  AbK  P^.,  N.  &,  404;  Barher 
V.  Savage,  I  Sweeny,  288.  Brie,  C.  J.,  in  delivering  his  opmion  in  Cbtton  v. 
ITood;  8  0.  K,  N.  8.»  571,  said:  "It  is  as  much  the  dn^  of  foot-passengen 
attempting  to  oross  a  street  or  road  to  look  out  for  passing  vehidea  as  it  is 
13ie  du^  of  drivers  to  see  that  they  do  not  run  over  foot-passengere.**  Bven 
a  paralytic  has  the  right  to  walk  in  the  road,  and  is  entitled  to  have  persons 
driving  carriages  along  the  road  exercise  reasonable  care  to  avoid  injuring 
him:  Boee  v.  LUion,  sapra.  In  CaOeria  v.  8(<»rhe^,  8  Car.  k  P.  091,  it  was 
held  that  the  rule  as  to  carriages  being  on  the  right  side  of  the  road  does  not 
apply  to  oaxTiages  and  foot-passengers,  for  as  re^wds  a  foot-passenger,  a  oar- 
tsage  may  go  on  either  side. 

Law  of  Road  Apflxbs  to  P^ivatb  Wats  as  well  as  to  pnblio  hif^wayst 
Dofi/brtA  V.  2>iiref4  3  Allen,  242.  It  extends  to  all  places  appropriated,  either 
dejure  or  de/ado,  to  the  purpoee  of  passing  with  carriages,  whether  they  are 
BO  appropriated  by  public  authority,  or  by  general  license  of  the  owner  therep( 
expressed  or  implied;  and  audi  owners  themsdves  while  using  tiieir  land  aa 
a  road  most  oonform  to  this  law:  CammomeeaUh  v.  Oammone,  23  Pick.  201. 
The  rule  that  travders  meeting  must  seasonably  turn  to  the  right  does  not 
apply  when  one  vdilde  is  passmg  along  one  street  and  another  is  paasing 
into  said  stnel  l^oai  a  oroas-street:  Lov^  r.Dohm,  lOOuh.  4!06w  As  there 
Is  BO  statute  regulating  the  manner  in  which  persons  shall  drive  when  iliaiy 
OMet  at  the  Junction  of  two  streets,  the  rule  of  the  common  law  i^plies^  aad 
eadi  person  must  use  reasonable  care  to  avoid  a  collision,  adapted  to  tha 
plaoe  and  the  circumstances:  Ckarrigam  v.  Ben%  12  Allen,  84.    In  Segtm'W. 
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jr^tM  Aw,  R.  JL  Cb.,  15  N.  Y.  ZSO,  it  waa  held  that  the  rale  ra(|Qin^ 
Tehidee  to  torn  to  the  right  haa  no  application  to  the  meeting  of  railroad  can 
with  ooBunoa  vehiclea  in  the  atreeta  of  a  city.  In  that  case,  the  plaintiff 'a 
eart  waa  atrack  by  the  defendant's  car  aa  he  waa  turning  off  the  track  to  the 
leftk  and  it  waa  h^d  that  that  fact  did  not  of  itself  put  the  plaintiff  in  tlM 
wrong.  If  a  party  rnna  his  wagon  on  the  rails  of  a  street-railway,  be  ia  bound 
to  nae  more  care  to  avoid  a  collision  than  if  he  was  not  on  the  track,  and  if 
thvongh  negligence  or  willfulness  on  his  part  a  collision  oconrs,  he  shonld  not 
hare  damages  against  the  company,  even  though  its  servants  are  also  in  fanlti 
WUbrandY.  Eighth  Ave,  B.  R.  Co,,  3  Bosw.  314. 

The  rule  requiring  persons  meeting  on  a  highway  to  keep  to  the  right  of 
the  center  of  the  worked  part  of  the  road  does  not  apply  in  the  winter  season, 
when  the  depth  of  the  snow  renders  it  difficult  or  impossible  to  ascertain 
where  the  center  of  the  worked  part  of  the  road  is.  In  such  case  the  centsr 
of  the  road  is  the  center  of  the  beaten  or  traveled  track,  without  reference  to 
the  worked  part  of  the  road:  Jaqtuth  v.  Rkhardson,  8  Allen,  213;  SmUh  v. 
DygerU  16  Barb.  613. 

Tlie  right  of  the  center  of  the  road  meeos  the  right  of  the  center  of  the 
worked  part:  Earing  v.  Lanmng,  7  Wend.  185.  The  "  traveled  part  of  the 
road  "  means  that  part  of  the  road  which  is  wrought  for  traveling,  and  is  not 
eonfined  simply  to  the  most  traveled  part:  Daniela  v.  Clegg,  28  Mich.  32^ 

Pabtt  n  HOT  LiABUi  voR  Injust  Caoued  bt  iNBvrrABLB  AoGiDsinrx 
thodman  v.  Tttglor,  5  Oar.  &  P.  410.  But,  to  avoid  responsibility  on  Um 
groand  of  inevitable  accident,  it  must  af^ear  that  the  defendant  waa  without 
fault:  Cenier  v.  Finney,  17  Barb.  9i. 

Tbavxlxr  mat  Pass  ovxb  Adjodono  Clooi  when  the  highway  is  ob- 
■trueted or  impassable:  KentY.  Judthu,  53  Me.  160;  BedgepethY,  Robertaon^ 
18Tez.868. 

TbaVXLIB  IB  BOUVD  TO  HATB  HIS  HaBNISB  AKD  OaRRIAOB  IN  GoOD  GOV* 

mnoK,  and  is  liable  for  any  damage  that  may  result  from  his  failure  in  this 
respect.  It  is  negligence  on  his  part  not  to  have  good  tackle:  WeUh  v.  Lam^ 
rtnee,  2  Ch.  202;  (JoUerOlY.  Starhey,  8  Car.  &  P.  691;  Joknaon  v.  STndU,  6  & 
Mon.  25;  8mUk  v.  SmUh,  2  Pick.  621;  Murdock  v.  Warvoeck,  4  Gray,  17& 

Drivoto  at  Immodbratb  BjkTB  07  Speed  is  Citlpablb  NsaLioENOBy  and 
if  injury  result  from  it^  without  fault  on  the  part  of  the  person  injured,  th« 
author  of  it  will  be  liable  therefor:  Angell  on  Highways,  sec.  342.  In  Kemr 
nedy  v.  Way,  Bright.  186,  it  was  held  that  driving  on  a  public  highway  at  the 
<rate  of  a  mile  in  four  minutes  was  unlawful  and  negligent. 

SxBMpLABT  Damaobs  MAT  BE  Bboovbbbd  for  willfully  bringing  a  horse 
and  vehicle  into  collision  and  cruelly  woonding  and  injuring  the  plaintiff 's 
horse:  LewkY.  Bultley, 4 Daly,  156. 

Tbatxlbb  8HOI7LD  SiOF  RBABOHABia  TiMB,  whflre  it  is  not  pnctieable  te 
(ttM  to  the  right  in  meeting  another  on  a  public  highway:  Ktnnard  v.  Bmrttm^ 
25  Me.  89;  ^nxNb  V.  ^arC,  14  N.  H.  307.  Bat  in  FTooci  v.  i^Mewn^  23  Wia. 
287,  it  waa  held  that  ordinary  care  does  not  require  one  traveler  to  stop  til] 
the  other  paisa, 

Tbopasb  n  PBonot  Fobm  or  AonoH  for  injuiy  eansed  by  one  persoa 
driving  his  csrriage  against  ancther^s on  the  highway:  LeameY,  Bray,  S  Eae^ 
223;  DmMtY.  depgr,  28 Mich.  32;  HowardY.  2Vfer,  46  Yt  683. 

PoBTiOH  or  HioBWAT  ON  Whioh  Fuveral  Pboobssioii  is  Fobmxd  is,  for 
ttfts  time  bein^  in  the  lawful  occupation  of  the  family  having  the  funeral,  and 
2bsj  luKve  tiie  rjght  to  determine  the  order  of  the  procession:  and  when  tbqr 
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» i*«i*ir»«»>  s  pboe  in  the  prooeatioii,  he  has  a  right  to  vm  remo—Mi 
foroe  to  provent  its  oconpanoy  by  aoother:  Chodwtn  ▼.  Averpf  26  Oomi.  68& 

Fnaox  Tbanspobtiho  Umubual  BlAOHnrxBT  otkb  HioBWATdioaldeiii* 
pipy  a  snffioieat  namber  of  men  to  warn  travelere  of  the  danger  of  their  bonef 
taking  fright  at  it^  and,  if  neoeeiary,  to  aanst  each  traTelan  in  paanng  itt 
BenneU  r.  Lovdl,  12  R.  I.  166. 

Un  OT  SnAM-BNODfB  AB  Mbavs  aw  LoooMonoN  OT  HiOBWAT  ia  not 
aeoessurily  a  nniaanoe.  Thoee  using  horaea  cannot  exdnde  thoae  using  steam* 
engines.  Improved  modes  of  locomotion  are  admissible.  The  question  to  be 
determined  in  such  a  case  is,  whether  or  not  the  engme  baa  been  so  negU* 
gently  used  as  to  give  a  right  of  action:  Jliaeomber  r,  Jfiehoia,  34  Mich.  212. 

Error  is  not  Prbsumxd,  but  must  Appbab  fbom  Bboobd^  in  order  to 
be  ground  for  reversal:  See  SeweU  y.  MaioHf  70  Am.  Dec.  All,  note  473|  Am- 
/ord  r.  Hcward,  68  Id.  101,  note  106^  where  other  caaea  are  ooUeoted;  OMfar 
T.  Huribuif  29  Wu.  168^  citing  the  prinoipal 
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DifBr]>AiiT9  BT  PuuBDia  Pun  Dabbbdi  OomniVASim,  WAirai  Au 
OcBBR  TiMAB,  and  admits  the  cause  of  actioii  as  set  oat  in  the  plaiBtifTa 
dedlaraticiL 

WhBZT  AjffSWXBS  OF   OABinSEBB^  ON  HIS   EXAMINATION  ON   OaTB  IN    PBO- 

GBBDiNOS  BT  Attaohmbnt^  ai6  satisfactory  to  the  pUuntifl^  the  Judgment 
of  the  court  may  be  taken  thereon;  but  where  his  answers  are  not  satis- 
factory to  the  pUintiflfi  an  issne  may  be  i&ade  up  and  tried  by  a  jury  as 
in  other  esses. 
Whbrb  Pbopbbtt  in  Hands  of  Oabnishbb  a  Asjvdobd  to  Biunra  lo 
Dbfbndant  in  the  attachment  prooeedings,  and  the  garnishee  asts  ia 
good  faith,  the  judgment  is  oonclnsiTe  as  between  the  plajntiff,  the  de- 
fendant, and  the  ganushee. 

JriXllfBNT  AOAINBT   OaBNISHBB,  AIVUDOINO    PBOPBBTT  IN    HIS    HaNBS  10 

Bblonq  to  Dbfbndant  in  the  attachment,  doee  not  oondude  a  thifd 
person,  not  a  party  to  the  proceedings,  who  claims  title  to  the  sams 
property. 

Oabnishbb  dobs  not  Pbotbct  HTinnn.F  fbom  Liabiutt  to  Tbibd  Pbbsqv 
claiming  title  to  the  property  attached  by  merely  notifying  the  latter  d 
the  pendency  of  the  proceedings,  but  he  b  bound  to  request  him  to  ds> 
fend,  and  tender  to  him  the  conduct  of  the  defense. 

W^obb  Vbndbb^  Oabnishbd  in  Attaohmbnt  FBooBBDnraB  TO  Whub  bh 
Vbndob  is  not  Pabtt,  fails  to  apprise  the  latter  that  the  title  aequiped 
by  purchase  from  him  has  been  called  in  question,  gives  him  no  notice  d 
the  garnishee  process,  and  doee  not  invite  or  request  him  to  defend  sncli 
title,  a  judgment  rendered  against  him  in  such  garnishee  proeeedings  Is 
no  defense  or  bar  to  an  action  brought  agsinst  him  by  sndh  Tsodor  to 
reoover  the  price  d  the  property  sold. 

ftlQUBBr  TO  Joor  IN   OOMMOBION  TO   TaJU  THEDIONT  U   NOV   Oifnt  Of 

Dbibnsb  d  the  sut^  to  the  person  d  whom  such  request  is  made. 
BTonoB  Appbhdbd  to  Obnbbal  Issub  n  Good  only  fob  FABcioiriiAB  Po»* 
POO  lor  wfaisii  the  statnte  allows  it  to  be  filed;  it  is  not  binding  as  m 
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mAnlmaAMn  «pQn  the  putj  iOmg  it^  and  has  no  other  effect  upon  the  oppo* 
ate  perty  than  to  allow  the  mattan  of  which  it  givea  notloe  to  be  girea 
in  evidence. 

Ebrob  to  Milwaukee  oounty  court.  Filer^  the  defendant  in 
error,  sued  the  Adamses,  the  plaintiffs  in  error,  upon  a  contract 
of  sale  of  a  quantity  of  tobacco,  for  which  the  latter  had  agreed 
to  give  their  promissory  notes.  After  Filer  delivered  the  U^ 
bacco,  and  before  the  Adamses  gave  their  notes,  Arkenburgh 
A  Co.  garnished  the  Adamses,  claiming  that  the  tobacco  was 
the  property  of  Francis  &  Ca,  who  were  judgment  creditors  of 
said  Arkenburgh  &  Co.  On  the  final  hearing  in  the  garnishee 
proceedings,  the  tobacco  was  decided  to  be  the  property  of 
Francis  &  Co.,  and  the  Adamses  were  adjudged  to  pay  its  value 
to  Arkenburgh  A  Co.  The  Adamses  then  pleaded  puis  darmtt 
amtintuinee  as  a  defense  to  the  action  in  this  case,  the  adjudi- 
cation and  recovery  in  the  garnishee  proceedings.  The  plain- 
tiff's counsel  read  to  the  jury  the  pleadings  on  file  in  this  case, 
and  rested,  whereupon  the  defendants'  counsel  moved  for  a 
nonsuit,  on  the  ground  that  the  plaintiff,  not  having  offered  any 
evidence  of  the  value  of  the  tobacco,  nor  any  proof  of  damages, 
was  not  entitled  to  recover.  The  court  overruled  the  motion, 
and  the  defendants  excepted.  After  the  introduction  of  the 
testimony,  the  substance  of  which  is  stated  in  the  opinion,  the 
court  gave  the  following  instructions  to  the  jury:  1.  If  the  jury 
find  that  the  plaintiff  Filer  had  seasonable  notice  of  the  pend- 
ency of  the  garnishee  proceedings  against  the  defendants,  and 
was  requested  by  the  defendants  to  defend  such  proceedings, 
the  judgment  therein  against  the  defendants  is  a  good  defense 
to  this  action;  2.  A  request  made  upon  the  attorney  of  Filer, 
and  whom  he  had  employed  to  look  after  and  protect  his  inter- 
est in  regard  to  his  claim  for  the  tobacco,  alleged  to  have  been 
sold  to  the  defendants,  to  appear  and  defend  in  the  garnishee 
proceedings,  if  made  after  Filer  had  had  notice  of  the  pendency 
of  the  garnishee  proceedings,  would  be  sufficient  to  enable  the 
defendants  to  protect  themselves  under  the  judgments  in  the 
garnishee  suits;  but  proof  that  any  person  was  employed  only 
to  prosecute  this  suit  would  not  be  sufficient  proof  of  such  gen- 
eral agency  in  regard  to  plaintiff's  claim  to  said  tobacco;  3.  I  f 
the  jury  find  for  the  plaintiff,  the  measure  of  his  damages  is 
the  principal  of  the  notes  mentioned  in  the  declaration,  with 
interest  from  their  maturity;  4.  The  plaintiff  is  entitled  to 
recover  in  this  action  the  amount  of  the  notes  mentioned  in 
the  deelaratioQ,  witlf  interest  from  their  maturity,  unless  th« 
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defendants  have  shown  that  they  requested  the  plaintiff  to 
defend  the  garnishee  proceedings;  5.  If  any  person  so  requested 
the  plaintiff  to  defend  the  garnishee  proceedings,  it  must  be 
proved  that  such  person  had  authority  from  the  defiBudants  to 
make  such  request,  or  the  plaintiff  must  recoyer;  6.  Such  re- 
quest should  be  distinct,  and  in  such  terms  as  to  be  clearly 
understood  by  the  person  to  whom  made;  7.  Such  request 
must  be  made  seasonably;  8.  Such  request  must  be  made  of 
tl^e  plaintiff,  or  some  person  authorised  by  him  to  receive  it; 
and  it  is  not  sufficient  evidence  of  such  auUiority  that  the  per- 
sons of  whom  the  request  is  made  are  attorneys  for  the  plaintiff 
in  this  action;  9.  It  was  competent  for  the  defendants  to  plead 
pais  darrein  continuance  the  matters  now  pleaded  by  them, 
and,  in  addition,  that  the  tobacco  sold  to  Messrs.  Adams  was 
the  property  of  Francis  &  Co.,  and  not  of  Filer,  at  the  time  of 
such  sale;  10.  The  allegations  of  the  declaration  are  to  be 
taken  as  true,  and  no  evidence  need  be  offered  to  sustain  them, 
unless  as  to  the  common  counts;  11.  The  plaintiff  would  not 
be  at  liberty  on  this  trial  to  introduce  evidence  as  to  the  title 
of  the  tobacco,  inasmuch  as  the  question  is  not  put  in  issue  by 
the  defendants'  plea.  To  each  of  these  instructions,  as  given, 
the  defendants'  counsel  excepted.  The  jury  found  a  verdict 
for  the  plaintiff,  upon  which  judgment  was  entered,  whereupon 
the  defendants  sued  out  their  writ  of  error. 

Emmons  and  Van  Dyke^  for  the  plaintiffs  in  error. 
E,  0.  Ryan^  for  the  defendant  in  error. 

By  Court,  Smith,  J.  The  first  error  complained  of  in  this 
case  is  the  refusal  of  the  judge  below  to  nonsuit  the  plaintiff. 
But  this  could  not  be  done  under  the  state  of  pleading  then 
existing.  The  defendants  had  pleaded  puig  darrein  eoniiwur 
wnce,  which  was  a  waiver  of  all  other  pleas,  and  admitted  the 
cause  of  action  as  set  out  in  the  plaintiff's  declaration:  Adler 
T.WisCj  4  Wis.  169;  Culf>er  v.  Bameyj  14  Wend.  161;  Gb.  PL 
697,  698. 

It  is  also  alleged  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  defendant's  plea.  But  as  the  pleadings  are  not 
set  out  in  the  printed  case,  we  do  not  feel  called  upon  to  ex- 
amine the  point. 

The  other  and  principal  points  cm  which  the  plaintiflb  in 
error  rely  to  reverse  the  judgment  of  the  court  below  arise  out 
of  the  instructions  given  to  the  jury,  o^  withheld  from  tbem 
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agaiiust  the  request  of  the  plaintiffs  in  errar,  to  whioh  excei^ 
tiotis  were  taken  on  the  triaL 

This  case  brings  under  review  the  several  provisions  of  our 
attachment  law  in  relation  to  garnishees,  a  law  difficult  to  be 
so  framed,  and  still  more  difficult  to  be  so  administered,  as  to 
do  exact  justice  to  all  the  parties  affected  by  its  operation. 
The  law  provides  for  the  attachment  of  property  and  credits 
of  the  defendant  in  the  hands  of  a  third  person,  and  for  the 
summoning  of  such  person  as  garnishee,  and  for  his  examina* 
tion  on  oath  touching  the  property,  credits,  or  effects  in  his 
hands  belonging  to  the  defendant  If  his  answers  are  satis- 
Cactory  to  the  plaintiff,  the  judgment  of  the  court  may  be 
taken  thereon;  but  if  not,  an  issue  may  be  made  up,  and  tried 
by  a  jury  as  in  other  cases.  In  this  case,  such  an  issue  was 
inade  up,  on  which  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiffb  in  the  attachment;  on  which  judgment  was  rendered. 
It  is  contended  that  this  judgment  is  an  absolute  bar  to  the 
right  of  the  plaintiff  below  to  recover. 

It  should  be  observed  that  the  parties  in  the  attachment 
suit  were  Arkenburgh  &  Co.,  plaintifb,  against  Francis  &  Co., 
de£Bndants,  and  the  present  plaintiffs  in  error  as  granishees  of 
Francis  A  Co.  The  defendant  in  error  was  in  no  sense  a  party 
to  the  suit,  but  was  a  stranger  thereta  He  did  not  appear 
therein,  nor  was  any  process  served  upon  him  by  which  the 
court  obtained  juriadictaon  of  his  person.  He  had  no  day  in 
court 

It  is  insisted  that  the  payment  of  the  judgment  by  the 
Adamses  was  compulsory;  that  the  debt  or  property  was  taken 
from  them  by  process  of  law,  and  that  they  should  therefore 
be  protected. 

It  would  seem  to  be  unjust  that  a  debtor  can  be  compelled 
to  pay  his  debt  to  the  creditor  of  his  creditor  by  the  judgment 
of  a  court  of  competent  jurisdiction,  and  still  remain  liable  to 
the  latter,  or  be  compelled  to  pay  it  twice.  And  it  also  seems 
unjust  that  a  creditor  shall  be  compelled  to  lose  his  debt  by 
any  proceedings  by  or  among  strangers  to  which  he  has  not 
been  made  a  party,  or  had  any  opportunity  to  be  heard. 

Ordinarily,  the  creditor  of  the  garnishee  is  the  defendant  in 
the  attachnient,  and  has  not  only  the  opportunity  to  contest 
the  original  cause  of  action,  but  also  the  liability  of  the  gar- 
nishee. In  such  cases,  it  is  tolerably  well  settled  that  when 
the  garnishee  aeis  in  good  faith,  the  party  woold  be  bound  by 
the  judgment  A  sues  B  by  attachment,  and  attaches  i»operty 
in  the  hands  of  0,  which  is  alleged  to  be  the  property  of.  B. 
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On  the  trial,  the  property  is  found  to  belong  to  B,  the  defend- 
ant  in  the  attachment.  As  between  A,  B,  and  C,  this  judg- 
ment is  oonclusiTe.  But  does  this  proceeding  settle  the  title 
to  the  property  against  all  the  world?  Is  D,  who  may  claim 
the  property,  bound  by  this  proceeding  whether  C,  Uie  gar- 
nishee, chose  or  not  to  disclose  his  title  on  the  trial?  Suppose 
the  property  in  the  hands  of  C  was  a  horse,  placed  there  by  B 
for  keeping,  and  attached  by  A  as  the  property  of  B,  and  it 
should  be  so  adjudged:  would  that  judgment  bind  D,  the  real 
owner?  Suppose  the  tobacco  which  was  the  subject-matter  in 
controversy  had  been  replevied  from  the  Adamses  by  Francis 
&  Co.:  this  would  be  a  compulsory  process  of  law  equal  in 
dignity,  at  least,  to  a  garnishee  process;  but  would  the  judg- 
ment in  such  case  conclude  Filer,  the  vendor  of  Adams,  unless 
Filer  had  had  the- proper  opportunity  to  de£Bnd  his  title  in  that 
suit?  Most  of  the  cases  cited  by  the  plaintiffs  in  error  are 
such  as  involve  the  right  of  the  respective  parties  in  the  attach- 
ment suit,  vis.,  the  plaintiff,  the  defendant,  and  the  garnishee; 
and  as  to  such  parties,  we  see  no  reason  why  the  judgment 
against  the  garnishee,  provided  he  has  acted  in  good  fidth, 
should  not  be  binding  upon  the  defendant  in  attachment,  he 
being  a  party  to  the  suit  At  all  events,  such  seems  to  be  the 
prevailing  doctrine,  even  in  proceedings  by  foreign  attachment 
in  which  the  defendant  has  not  been  served  with  process.  It 
was  not,  however,  so  settled  without  a  struggle.  But  the  pro- 
ceeding was  inter  partes  to  the  record,  and  at  all  events  bind- 
ing upon  all  the  property  of  the  defendant  found  within  the 
jurisdiction. 

The  reason  urged  by  the  counsel  for  the  plaintifb  in  error 
why  the  judgment  should  be  a  protection  to  them,  because  the 
payment  thereof  by  them  was  compulsory,  or  what  is  more  in 
point,  the  property  or  its  value  was  taken  from  them  by  pro- 
cess of  law,  is  not  without  force.  But  let  us  examine  its  true 
weight,  and  see  whether  the  same  reason  will  not  apply  to 
many  other  inevitable  evils,  owing  to  the  inherent  defects  in 
the  administration  of  justice. 

Suppose  Arkenburgh  &  Ca  had  claimed  the  tobacco  in 
their  own  right,  and  had  sued  the  Adamses  in  trover  kit  its 
value,  and  had  recovered:  would  that  recovery  be  a  bar  to  an 
action  by  Francis  A  Co.  claiming  the  title?  Would  it  liave 
concluded  Filer?  If  it  would  not  conclude  Filer,  then  it 
would  interpose  no  legal  impediment  to  his  recovery,  and  the 
same  administrative  anomaly  would  be  presented  as  in  the 
case  before  us.    Juri^  do  not  always  find  the  same 
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apon  the  same  state  of  facts,  and,  unfortunately,  oonrti  do  not 
always  agree  in  their  application  of  the  law.  Until  absdlute 
perfidction  can  in  all  cases  be  attained,  injostioe  will  sometimes 
be  done.  Bren  courts  of  equity,  with  all  their  flexibility,  are 
not  always  equal  to  the  demands  of  absolute  justice.  Certain 
principles  of  jurisprudence  and  rules  of  administratioQ  must 
be  observed,  to  depart  from  which,  on  the  supposed  exigencies 
of  a  particular  case,  would  be  a  greater  evil  than  the  temponiry 
iigury  of  an  individual  which  the  law  could  not  redress  or  pre- 
vent without  an  infraction  of  those  principles. 

One  of  the  fundamental  principles  of  jurisprudence  in  all 
civilised  countries  is  that  every  person  is  entitled  to  his  day  in 
court;  that  his  rights  of  person,  reputation,  or  property  shaU 
not  be  concluded  unless  he  has  been  brought  into  court  in 
some  manner,  and  made  a  party  to  the  proceedings  involving 
such  rights.  It  ccn  scarcely  be  necessary  to  quote  authorities 
to  sustain  this  principle,  for  it  lies  at  the  very  foundation  of  the 
common-law  system  of  jurisprudence.  Sir  William  Blackstone 
says:  ''The  court  can  determine  nothing  unless  in  the  presence 
of  both  parties  in  person,  or  by  their  attomejrs,  or  upon  de- 
fitult  of  one  of  them,  after  his  original  appearance,  and  a  time 
fixed  for  his  appearance  in  court  again:"  8  Bla.  Com.  816. 

I  could  go  on  and  cite  from  all  writers  upon  elementary  law 
this  requisition  as  a  fundamental,  primary,  indispensable  con- 
dition  in  all  judicial  proceedings,  whereby  a  party  should  be 
bound,  that  he  should  have  had  his  day  in  the  court  which 
may  have  condemned  him;  in  other  words,  that  he  should  in 
some  manner  recognized  by  the  forms  of  law  become  a  party 
or  privy  to  the  proceedings,  by  the  record  of  which  he  is  sought 
to  be  charged  or  concluded. 

It  is  no  answer  to  a  claim  of  property  set  up  against  me  by 
A  that  in  a  trial  between  me  and  B  the  title  was  adjudged  to 
be  in  me;  or  that  in  the  same  proceeding  the  title  was  adjudged 
to  be  in  B,  and  that  I  had  been  compelled  to  deliver  it  over,  or 
respond  for  its  value.  I  have  no  reference  here,  of  course,  to 
the  effect  of  a  judgment  upon  privies  in  estate  or  otherwise; 
for  the  rule  in  such  cases,  it  is  conceded,  lias  no  application  to 
the  case  under  consideration.  I  have  a  right  to  try  my  title 
or  have  my  rights  adjudicated  by  a  competent  tribunal  of  my 
own  selection,  or  by  a  competent  tribunal  before  which  I 
am  lawfully  called  to  defend  or  protect  my  rights. 

In  some  states,  and  in  some  cases,  by  statute,  a  mode  of 
•ervice  is  provided,  whereby  a  person  is  sought  to  be  brought 
within  the  jurisdirtioo  of  the  court,  other  and  different  from 
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pofional  iervioe.  SometimeB  fhiB  is  effected  by  seisiiig  the 
property  of  the  defendant  within  the  jnriediction,  and  thni 
compelling  an  appearance;  in  other  caaes,  notice  by  publioi^ 
tion  of  the  pendency  of  the  suit  is  made,  £ar  certam  porposee, 
equivalent  to  the  personal  service  of  the  process  of  the  ooork 
But  in  all  these  cases,  the  principle  is  recognised  that  the  party 
whose  rights  are  concluded  by  the  judgment  of  a  judicial  tri- 
bunal must  have  bis  day  in  court;  that  is,  he  must  have  an 
opportunity  to  be  heard,  and  be  made  subject  to  the  jurisdic- 
tion of  the  tribunal  by  service  of  its  process  or  its  equiva- 
lent. 

There  is  a  class  of  cases  where  the  officer  of  the  law  is  pn> 
tected  against  all  parties  in  the  proper  execution  of  the  specific 
process  of  the  court;  as  when  an  officer  executes  a  writ  of 
replevin  by  seizing  the  particular  property  named  in  the  writ 
according  to  the  command  thereof,  or  in  the  execution  of  a 
search-warrant,  or  a  warrant  for  the  arrest  of  a  person  named, 
etc.  But  this  protection  extends  to  the  officer  only,  and  by 
no  means  applies  to  the  parties  who  call  into  operation  this 
agencies  and  instrumentalities  of  the  law. 

The  pleadings  here  reduce  our  inquiry  to  a  very  narrow  com* 
pass.  The  Adamses  do  not  defend  by  a  direct  impeachment 
of  the  title  of  Filer,  their  vendor,  but  Uiey  waive  every  defense 
of  that  kind  which  may  be  ordinarily  available  between  ven- 
dor and  vendee,  and  claim  that  the  record  of  the  judgment 
and  its  satisfaction  preclude  any  further  demand  or  inquiry 
as  to  them.  The  title  of  Filer  is  not  put  in  issue  by  the  de- 
fendants' plea,  every  plea  or  defense  being  waived  except  that 
set  up  by  the  plea  puiU  darrein  continuance. 

It  appears  that  the  attachment  suit  against  Francis  A  Ca 
was  continued  at  one  or  more  terms  to  procure  evidence,  and 
that  this  suit  of  Filer  against  the  Adamses  was  also  continued 
at  the  same  terms.  Messrs.  Emmons  &  Van  Dyke  prosecuted 
the  Adamses  in  the  garnishee  suit,  and  defended  them  in  the 
suit  of  Filer  against  them.  Mr.  Van  Dyke  applied  to  the 
Adamses  to  join  in  a  commission  to  take  testimony  in  New 
York,  and  they  did  so.  He  also  applied  to  Mr.  S«domon,  of 
the  firm  of  Smith  &  Salomon,  who  were  the  attorneys  of  Filer 
in  this  suit,  to  join  in  the  commission,  who  declined.  Except 
this  offer  by  Mr.  Van  Dyke,  the  attorneys  of  Filer,  Smith  & 
Salomon,  had  no  proposition  or  application  made  to  them  to 
defend  the  garnishee  proceedings.  Neither  the  Adamses,  nor 
any  one  in  their  behalf^  offered  or  requested  Filer  to  defend. 
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Tbqr  gave  Do  notiee  to  Piler/or  to  Smith  A  Balomon,  or  to 
anj  one  in  bdialf  of  Filer,  of  the  pendency  of  theee  garniflhee 
proceedings. 

We  are  therefore  clearly  of  the  opinicm  that  the  record  of 
the  proceedings  in  the  gamiehee  stdt  did  not  conclude  Filer's 
rights,  unless  the  Adamses  discharged  their  duty  in  the  prem- 
ises. And  we  are  also  of  the  opinion  that  to  protect  themselves 
the  garnishees  should  have  not  merely  notified  Filer  of  the 
pendency  of  the  proceedings,  but  that  tiiey  should  have  also 
tendered  to  him  the  conduct  of  the  defense;  or,  in  other  words, 
requested  him  to  defend.  The  essence  of  the  garnishee's  equity 
consists  in  the  fEust  that  he  has  done  his  fulldu<y,and  has  been 
compelled  to  pay;  for  if  he  pay  when  he  is  not  legally  bound 
to  do  so,  he  cannot  avail  himself  of  such  payment:  Flower  v. 
ParUr,  3  Mason,  247;  8  Blackf^418;  Myenr.  Urieh,  1  Binn.  25; 
Moger  v.  Lobengeir,  4  Watts,  890;  Drake  on  Attachments,  sees. 
782  et  seq.  In  Prescoti  v.  £ttU,  17  Johns.  284,  it  was  held  that 
when  the  garnishee  knew  of  an  assignment  of  the  debt  in  his 
hands,  and  made  no  mention  of  it  in  his  answer,  the  judgment 
against  him  will  be  no  protection  to  him  against  an  action  by 
the  assignee:  Colvin  v.  Riehj  3  Port  175;  Carroll  v.  Meeksj  Id. 
229;  Nugent  v.  Opdylej  9  Rob.  (La.)  458;  Swartwaui  v.  Payne^ 
19  Johns.  294  [10  Am.  Dec.  228],  and  authorities  there  cited. 

All  these  cases,  and  very  many  others  which  might  be  cited, 
show  that  the  garnishee  has  a  duty  to  perform,  even  in  refer- 
enoe  to  the  defendant  in  the  attachment  suit,  in  order  to  shield 
himself  by  the  record  of  the  judgment  therein.  We  have  al« 
ready  seen  from  the  authorities  before  cited  how  strictly  he  is 
held  to  the  perf(»rmance  of  aU  his  duties,  where  the  rights  of 
an  assignee  of  the  debt  may,  by  possibility,  intervene.  How 
much  more  sternly  would  the  law  require  of  a  vendee  a  faith- 
ful vindication  of  the  title  of  his  vendor  when  thus  assailed; 
or,  in  the  want  of  such  vindication,  a  full  relinquishment  and 
tender  of  the  conduct  of  the  suit  wherein  the  tifle  of  the  prop* 
erty  was  brought  in  issue. 

In  this  case,  the  Messrs.  Adams  do  not  appear  to  have  taken 
the  first  step  to  apprise  their  vendor,  Filer,  that  the  title  which 
they  had  acquired  by  purchase  from  him  had  been  called  in 
question.  They  have  given  him  no  notice  of  the  garnishee 
process  served  upon  them.  They  have  not  invited  or  requested 
him  to  defend  his  title.  Furthermore,  after  the  tobacco  had 
been  attached  in  their  hands  as  garnishees,  alleged  to  be  the 
praperty  of  Francis  A  Ca,  instead  of  giving  Filer  notice  thai 
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title  to  the  tobacco  was  questioned  by  the  garnishee  piooesi, 
and  that  therefore  his  sale  to  them  might  be  unwarranted,  thej 
seem  to  have  gone  on  and  appropriated  the  tobacco  to  their 
own  use,  the  possession  of  which  tiiey  had  obtained  from  Filer 
by  virtue  of  their  purchase  from  him.  They  do  not  seem  to 
have  repudiated  the  sale  of  the  tobacco  by  Filer  to  them;  when, 
as  alleged  by  them,  the  title  to  the  tobacco  was  found  to  be  in 
Francis  &  Co.  We  do  not  find  that  they  offered  to  deliver  the 
same  to  the  plaintiffs  in  the  attachment,  or  that  they  gave 
Filer  any  opportunity  to  contest  his  title,  .but  that  they  availed 
themselves  of  the  possession  which  they  obtained  by  means  of 
their  purchase  of  Filer,  and  through  that  means  used  the  prop> 
erty  in  specie,  risking  their  liability  to  the  real  owner  for  its 
real  or  agreed  value,  as  the  case  might  be. 

Undoubtedly,  it  was  competent  for  the  Adamses  to  contest 
the  title  to  the  tobacco  in  this  suit  of  Filer  against  them. 
They  might  have  defended,  if  they  had  thought  proper,  i^jainst 
this  contract  of  sale,  on  the  ground  that  the  vendor  had  no 
title  in  the  property,  and  that  the  consideration  had  failed. 
All  defenses  of  this  kind  were  open  to  them,  by  which  they 
might  have  required  Filer  to  make  good  his  title  to  the  prop* 
erty.  The  merits  of  the  case  were  proper  to  be  discussed  and 
determined,  as  was  intimated  in  Eno$  v.  TuUUj  8  Conn.  27. 
But  all  such  defenses  were  waived  by  their  plea,  and  by  that 
they  must  now  abide. 

We  have  carefully  exandned  all  of  the  cases  dted  by  the 
plaintiff  in  error,  from  which  they  deduce  the  doctrine  that 
the  garnishee  is  protected  upon  the  sole  ground  that  he  is  com- 
pelled by  the  court  to  deliver  the  property  or  pay  its  value. 
But  we  do  not  so  understand  them.  It  is  said  by  the  counsel 
for  the  plaintiffs  in  error  that ''  none  of  the  cases  which  hold 
that  a  garnishee,  against  whom  there  has  been  a  recovery,  shall 
be  protected  in  a  subsequent  suit,  proceed  upon  the  notion  that 
the  plaintiff  in  the  second  suit  was  a  party  to  the  former,  but 
upon  the  broader  ground  that  the  payment  by  the  garnishee 
was  compulsory,  and  that  the  debt  or  property  was  taken  from 
him  by  process  of  law."  I  do  not  propose  to  review  these  cases 
in  detail,  but  on  such  review  it  will  be  found  that  in  no  case 
sited  has  it  been  distinctly  held  that  a  stranger  to  the  suit  has 
been  concluded  by  any  process  to  which  the  garnishee  has  been 
a  party.  On  the  contrary,  in  Enas  v.  Tutthj  3  Conn.  27,  it  is 
listinctly  asserted  that  the  right  of  the  stranger  remains  un« 
affected  by  the  garnishee  proceedings,  and  the  merits  of  his 
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claim  to  be  tried  like  all  other  claima.  In  none  of  these  cases 
is  it  intimated  that  the  garnishee  is  placed  in  a  position  lik» 
that  of  an  officer  executing  a  writ  of  repleyin,  where  he  is  com* 
manded  by  his  writ  to  replevy  the  specific  property  named 
therein.  Even  in  this  case,  the  protection  of  an  officer,  aa 
against  a  stranger,  has  been  most  seriously  contested.  Bnt  the 
garnishee  can  contest  the  title,  the  officer  cannot;  the  garnishee 
may  call  in  his  creditor  or  vendor  to  defend,  the  officer  cannot. 
It  is  vain  to  say  that  the  real  owner  of  property  recovered  in 
the  hands  of  the  garnishee  may  have  his  remedy  over  against 
the  plaintiff  in  the  attachment.  It  is  not  within  the  power  of 
the  court  thus  to  transfer  liabilities  upon  and  to  transpose  par> 
ties  to  contracts,  and  thus  impair  or  destroy  their  obligation. 
The  attaching  creditor  may  be,  as  in  this  case,  without  the 
jurisdiction.  It  would  be  the  height  of  injustice  to  permit  the 
garnishee  to  sit  quietiy  and  allow  property  in  his  hands  to  be 
taken  to  satisfy  the  debt  of  a  stranger  to  his  vendor,  or  to  con- 
vert the  property  to  his  own  use,  and  answer  for  its  tried  value^ 
between  him  and  the  plaintiff  in  attachment)  without  giving 
his  vendor  notice  of  the  dispute  of  his  titie  and  the  privilege 
of  defending  it,  or  to  conclude  him  as  to  its  value.  It  must  be 
recollected  that  Filer  was  a  stranger  to  the  suit  between  Arken- 
burgh  A  Ca  and  Francis  A  Go.  and  the  Adamses;  that  the 
Adamses  might  have  required  Filer  to  protect  their  titie  ae** 
vendees,  but  they  did  not;  that  they  kept  and  used  the  prop- 
erty, accounting  to  the  plaintiff  in  attachment  for  the  assessed 
value  in  that  suit,  and  thus  seek  to  be  absolved  from  their  con- 
tract of  purchase  with  Filer.  It  was  competent  for  them,  aa 
before  remarked,  to  dispute  his  titie  by  proper  pleadings,  but 
they  did  not.  They  might  have  dischar^d  their  duty  to  Filer 
by  tendering  the  defense  of  his  title  to  him  in  the  garnishee 
suit,  but  they  did  not.  We  have  been  unable  to  find  any 
authority  which  will  excuse  them  from  the  fulfillment  of  their 
contract  of  purchase. 

It  is  unnecessary  to  pursue  this  discussion  further.  We 
think  the  instructions  of  the  court  to  the  jury  were  correct. 
The  gamiBhee,  in  order  to  protect  himself^  must  discharge  his 
duty.  The  Adamses  should  have  given  Filer  notice  of  the  pro- 
ceedings against  them,  and  tendered  him  the  defense,  at  the 
earliest  practicable  moment.  So  far  from  doing  this,  it  does 
not  appear  that  they  defended  at  all.  The  same  counsel  who 
were  ]»roHecuting  them  as  garnishees  were  defending  them  at 
the  vendees  of  Filer.    But  of  course  they  could  not  at  the  same 
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time  act  for  the  plafatiffB  in  the  attachment  and  for  the  gar- 
maheee.  The  latter,  so  far  aa  it  appears,  neither  defended 
.themselTea  aa  the  reprosontatives  of  Filer's  interest  nor  r^ 
qnested  him  to  do  so.  It  would  be  monstrous  injustice  to  allow 
Uie  rights  of  a  person  to  be  conclnded  in  snch  a  manner.  It 
woold  have  been  no  hardship  upon  the  plaintiff^  in  error  to  be 
required  to  notify  the  defendant  in  error  of  their  garnishment 
and  requested  him  to  take  upon  himself  the  defense  of  his 
title.  Any  rule  short  of  this  would  place  it  in  the  power  of  a 
fraudulent  garnishee  to  make  a  record  which  would  bar  his 
creditor,  or  even  a  stranger,  without  haying  an  opportonity  to 
be  heard. 

It  is  claimed  by  the  counsel  for  the  plainti£b  in  error  that 
Filer  had  notice  of  the  garnishee  proceedings  in  two  ways:  1. 
By  Mr.  Van  Dyke  requesting  Mr.  Salomon  to  join  in  the  com* 
mission;  and  2.  By  a  notice  of  the  same  attached  to  the  general 
issue  originally  filed  in  this  sidt  Of  the  former  we  have  al- 
ready spoken.  Mr.  Van  Dyke  was  not  in  that  matter  the  agent 
or  attorney  of  the  Adamses.  Even  if  he  were  so,  a  request  to 
join  in  a  commission  is  not  an  offer  of  the  defense  in  the  suit, 
and  if  it  were  such,  it  was  not  seasonable. 

In  regard  to  the  notice  appended  to  the  general  issue,  it  ia 
only  necessary  to  remark  that  such  notices  are  only  held  good 
fbr  the  particular  purpose  for  which  the  statute  allows  them  to 
be  filed.  They  are  not  binding  as  admissions  upon  the  party 
filing  them,  and  can  have  no  other  effect  upon  the  opposite 
party  than  to  allow  the  matters  of  which  they  give  notice  to  be 
given  in  evidence.  In  this  case,  the  notice  would  have  per* 
mitted  the  defendants  below  to  have  given  in  evidence  the  facts 
therein  mentioned  in  impeachment  of  Filer's  title,  had  they 
not  by  their  plea  puis  darrein  eontinnanee  waived  all  former 
pleas,  and  among  them  the  general  issue,  and  the  matters  set 
out  in  the  notice  thereto  subjoined.  But  such  a  notice  could 
extend  no  farther.  It  would  be  notice  of  nothing  in  another 
suit.  It  is  not  even  regarded  technically  as  a  part  of  the  record 
in  the  same  suit. 

The  instructions  of  the  court  as  to  the  measure  at  damages 
were  correct,  viz.,  the  amount  of  the  notes. 

On  the  whole  case,  we  are  unable  to  disoover  any  error  in  the 
proceedings  in  the  court  below,  and  the  judgment  most  thero' 
fore  be  affirmed. 

Juc^pnent  affirmed,  with  costs. 
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Oabxishiui,  Rights  avd  Dutrs  or:  Sea  Waten  ▼.  WatMmgkm  /ml  Oa,^ 
03  Am.  Deo.  451,  note  456^  where  other  oaaae  are  ooUeeted.  A  garaiehee  ii 
bound  to  exhanst  all  meana  to  ayoid  a  judgment  against  him  and  givs  notioa 
to  the  party  intereeted,  to  know  of  the  pendency  d  the  prooeedmgs:  Pimm 
T.  Ckieago  df  2^.  W,  Jffy  Co,,  39  Wia.  289»  citing  the  principal  case. 

JuDGMXMT  Ao^msT  Oabnibhxi,  EmoT  07:  8se  €hiim  ▼.  HoweU,  62  Am. 
Ilee.  785,  note  792;  ITanier  y.  Ckmomi,  08  Id.  178;  Smooi  v.  EOom^  Id.  310; 
Bemkms  t.  8teoen§t  46  Id.  389,  note  341,  where  the  sabjeot  is  discnased  aft 
length.  A  pevMn  is  not  boond  by  judgment  in  garnishee  prooeedings  to 
which  he  waa  not  a  party:  State  ▼.  Judge  qfOomUif  Oomrt,  11  Wii.  63;  Sanger 
▼.  JTeOom  51  Id.  663,  both  dting  the  principal  case. 

Flka  Pins  Dmbmmkk  CoHmruAiroi:  See  Browm  t.  Browm,  48  Am,  Dtc  68. 
note  66,  where  other  cases  are  collected:  Ooetar  ▼.  Daeie$t  46  Id.  311;  Hoytf 
T.  Weeb,  43  Id.  749,  750^  where  other  casss  are  coUacted;  Ma^r.  State  Bank, 
40  Id.  726. 

Turn  raaoiFAL  cmmm  n  omD  fa&  the  following  casss  to  the  points  statsd 
bslow:  in  Dii  Pofrf  T.  Doeiei,  36  ^Hs.  361,  partias  can,  if  they  ohooae^  put  the 
toapoosibility  of  the  litigation  on  thoae  under  whom  they  claim,  and  ao  con- 
ehide  them  by  the  judgment;  in  flte/qr  ▼.  Ooodriehf  18  Id.  600,  where  aparty 
bound  to  defend  is  notified  ol  the  pendancy  of  the  proceeding  and  requeatad 
to  defend,  and  ia  tendered  the  conduct  ol  tiia  defcaiae^  and  he  neglecta  to  do 
aa^  and  judgment  goea  against  the  party  so  notifying  and  requaating  him,  he 
will  be  concluded  thereby;  in  PhumrY,  Wammu  Boom  Co,,  49  Id.  456^  notioa 
to  partiea  interested  in  judicial  proceedings,  when  ghran,  binds  not  only  tlM 
paitiaa  notified,  but  their  pririea  also^  who  purchase  an  interest  in  the  prop- 
asty  in  litigation,  pemdeide  UU;  and  in  Savekmd  t.  Oreen,  36  Id.  619,  there  k 
mo  distinfltion,  with  respect  to  the  notice  required,  between  actaona  on  cov^ 
nanta  in  deads  and  other  actiona,  in  which  it  is  aought  to  bind  peraona  by 
Jndgmenta  to  wUch  they  are  neithsr  partiea  nor  ftMrn,  and  mere  neftioe  ii 
Ibatslaasol  cssssisnoft 
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DuPBEE  V.  State. 

[n  Alabama,  B80.] 

fiDUATB  PSOTKD  TO  HAW  BIXN  MaDB  BUT  ShOBT  TDCB  BBIOBB  COMMmiOB 

OF  HoMioiDBy  which  are  indicatiTe  of  aa  angry  and  rerengeful  ipirit  art 

adsuarible  in  eridenoe  for  the  prieoner. 
G1BOUMBTAITGB8  HATiNQ  Ko  DutBCT  CoNNBonov  WITH  Oabb  ehoold  nok  be 

admitted  aa  eTidenoe. 
FiBSONa  OF  MxxBD  Blood,  fbom  Nbgboks  ob  Indians  down  to  the  third 

generation^  are  not  competent  witneiees  against  white  persona,  nndsr  the 

Alabama  statate,  and  Uiere  most  have  been  one  white  ancestor  of  each 

generation  for  three  generations  before  a  competency  to  testify  can  bs 

established. 
WBirnor  Statbmxht  of  Pbbson  Aliyb  at  Tdcb  of  Tbial,  Madb  at  Cob- 

onmb'b  Ihqubst,  will  not  be  receiyed  in  evidence. 
Wbittbn  Statbmbnt  of  WiTNEas  Madb  at  Cobonbb's  Inqubst  is  admissible 

in  tvidenoe  where  witness  has  died  since  the  inqaest;  bat  not  merely 

becanse  of  emigration  of  the  witness  to  another  state. 
Pboof  in  Oabb  of  HoiaciDBy  that   Dbcbasbd  was  Bsoafbd  OoNTicr, 

offered  in  evidence  to  show  his  bad  character,  is  irrelevant  and  faiadmissi- 

ble. 
PABnouLAB  Acn  OF  MuooNDuoT  ON  Pabt  of  Dbobabbd^  and  offbnaes  againU 

the  law  committed  by  him,  bat  not  connected  with  the  case,  are  inadmis* 

sible  to  prove  bad  character. 
Cha&actbr  of  Pribonbb  fob  Pbaobfol  DispoBinoH  Airi>  Habos  is  com- 
petent proof  for  him. 
Aoqvaintancb  with  Pbisoneb  fob  Eight  ob  Tbn  Ybabs  Qvauubs  Onb  10 

Tbotift  as  to  his  Charaotbb. 

RBBIDBNCB  or  ImMBDIATB  VldNITT  OF  PbBIION  WROBB  CBABAffTKB  IB  SUBJBOI 

OF  iNVBano  ATiON  is  not  an  indiq^ensable  qnalification  ol  witoMS  to  testify 
as  to  character. 
Ij  is  not  Bbbob  to  Rkfubb  to  Instruct  Jubt  ''that  if  they  belisived  froas 
thtf  ovidspee  there  was  a  reasonable  belief  in  his  [the  priaonsv^i]  mliid  el 


Jan.  1869.]  DurasB  v.  State.  428 


•oma  greftl^nonal  injiiry  or  bodily  harm  aboat  to  be  oommittod  on  Um 
by  the  deoeaaedy  and  that  there  waa  reaaonable  groaad  on  hia  part  to  be- 
lieve that  he  waa  In  danger  of  great  bodily  harm  from  the  deoeaaed, 
wbetiier  it  aotaally  existed  or  not,  the  killing,  under  the  oirciimstanoea, 
would  be  exenaable; "  nor  is  it  error  to  give  the  abore  inatrootiona  with 
a  qnalifloatioa  that  the  danger  moat  be  imminent  or  threatening. 

Pbosecution  for  murder.  William  H.  Dapree,  having  been 
indicted  for  the  murder  of  one  Smith,  was  convicted  of  man- 
Blanghter  in  the  first  degree.  The  state  proved  on  the  trial 
that  deceased  was  shot  and  killed  August  1,  1858,  in  Mobile 
county.  One  Williams  testified  that  the  decedent  said  that 
the  prisoner's  folks  had  been  killing  his  chickens,  and  that  he 
intended  to  reciprocate,  and  that  if  the  prisoner  said  a  word 
about  it  he  would  cut  his  throat;  that  he  would  kill  him  any- 
how. Witness,  knowing  the  violent  character  of  deceased, 
called  upon  the  prisoner,  told  him  what  deceased  had  said, 
and  advised  him  to  swear  out  a  peace-warrant  One  Boyd,  on 
behalf  of  prisoner,  testified  that  deceased  had  threatened  the 
prisoner  in  a  violent  manner  with  a  loaded  whip  about  three 
weeks  prior  to  the  killing,  and  these  threats  had  been  com- 
municated to  him  by  Boyd.  One  Keen  testified  that  deceased 
entered  prisoner's  premises  and  threatened  with  a  loaded  whip 
to  strike  one  of  his  servants,  but  was  prevented  by  witness  and 
another.  This  testimony  was  all  ruled  out  as  irrelevant.  De- 
fendant offered  three  witnesses,  who  were  the  children  of  a 
woman  by  the  name  of  Clara,  to  prove  that  they  were  present 
at  the  killing,  and  that  it  was  done  in  self-defense.  The  chil- 
dren appeared  to  be  white.  The  court  held  their  testimony 
incompetent,  on  account  of  being  of  mixed  blood.  Witnesses 
were  also  excluded  who  were  introduced  to  prove  good  char- 
acter, who  had  known  prisoner  for  eight  or  ten  years,  but  who 
lived  twenty-one  miles  from  the  place  of  killing.  A  witness 
who  testified  concerning  the  time  of  the  killing  was  excluded 
because  he  was  an  escaped  convict  from  the  penitentiary  of 
Georgia* 

Daniel  Chandler j  for  the  prisoner. 

M.  A.  Baldwin^  attomey-generalj  amira. 

By  Court,  A.  J.  Walkeb,  C.  J.  The  threats  proved  by  the 
witnesses  Williams  and  Boyd  were  made  but  a  short  time 
before  the  commission  of  the  homicide.  They  were  communi- 
eated  to  the  prisoner  before  the  homicide,  by  the  persons  who 
heard  them  uttered.  They  were  indicative  of  an  angry  and 
revengeful  spirit,  and  of  a  determination  to  do  violence  to  tiia 
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prifloner^B  pereon.  Such  threats  were  admissiblr  in  fhis  caaoi 
and  the  court  erred  in  excluding  them:  Powell  y.  State^  19  Ala. 
677;  Carroll  v.  StatCj  23  Id.  28  [58  Am.  Dec.  282];  HowM  y. 
StaUy  6  Oa.  48;  Monroe  v.  State^  Id.  85;  SUxte  y.  ZeUerSj  7  N. 
J.  L.  220;  Shorter  v.  People^  2  N.  Y.  193  [51  Am.  Dec.  286]; 
American  Law  of  Homicide^  216;  Campbell  y.  PeopUy  16  DL 
17  [61  Am.  Deo.  49] ;  Comeliue  v.  Commonwealth^  15  B.  Moo. 
589. 

The  facts  proved  as  to  the  conduct  of  the  deceased,  soma 
weeks  before,  towards  Breedloye,  were  irreleyant  to  the  issue  in 
this  case.  They  pertained  to  a  distinct  and  independent  trans- 
action, having  no  connection,  which  we  perceive,  with  this  case, 
and  were  properly  excluded. 

The  children  of  Clara  were  incompetent  witnesses.  Their 
£either,  maternal  grandfather,  and  great-grandfiEither  were  white 
men.  Their  great-grandmother  was  the  child  of  a  mulatto,  by 
a  negress.  The  great-grandfather  is  the  first  ancestor  of  pun 
white  blood,  to  whom  the  genealogy  of  the  witnesses  can  be 
traced.  Beyond  the  great-grand  ancestors,  the  ancestors  ol 
both  sexes  were  either  negroes  or  of  mixed  blood.  If  the  de- 
scent of  the  witnesses  is  traced  downward  from  their  great- 
grandparents,  one  of  whom  was  white,  their  grandparents  are 
of  the  first  generation,  their  parents  of  the  second,  and  they 
themselves  of  the  third  generation.  It  follows  that  if,  in  deter- 
mining the  competency  of  the  witnesses,  we  are  to  reck(m  from 
the  ancestors,  one  of  whom  was  white,  the  witnesses  proposed 
in  this  case  are  in  the  third  generation. 

The  section  of  the  code  pertaining  to  this  question  is  as  fol- 
lows: '^  Negroes,  mulattoes,  Indians,  and  all  persons  of  mixed 
blood  descended  from  negro  or  Indian  ancestors,  to  the  third 
generation  inclusive,  though  one  ancestor  of  each  generation 
may  have  been  a  white  person,  whether  bond  or  free,  must  not 
be  witnesses  in  any  cause,  civil  or  criminal,  except  for  or  against 
each  other: "  Code,  sec.  2276.  This  statute  must  be  understood 
as  requiring  a  computation  of  the  generations  from  ancestors, 
one  of  whom  is  purely  white;  otherwise  it  might  be  that  persons 
of  mixed  blood,  by  intermarriage  among  themselves,  might 
produce  descendants  competent  to  testify  against  white  men, 
without  any  admixture  of  additional  white  blood  in  any  gen- 
eration. We  hold  that  there  must  be  one  white  ancestor  of  each 
generation,  for  three  generations,  before  a  competency  to  testiff 
ean  be  established;  and  the  proposed  witnesses,  bdng  of  tha 
third  generation,  were  incompetent  to  testify,  and  these  was 
DO  error  in  rqecting  them  as  witnesses. 


1 
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The  Btatement  of  the  testimony  given  in  by  the  widow  of  the 
deceased  before  the  coroner  on  his  inquest  was  not  admissible. 
She  was  living.  The  testimony  was  not  that  of  a  deceased 
witness.  No  reason  is  suggested  for  the  admissibility  of  the 
evidence,  save  that  the  witness  had  emigrated  to  Georgia 
There  is  no  rule  which  would  justify  the  admission  of  such 
testimony  on  that  ground. 

So,  also,  the  proof  that  the  deceased  was  a  convict,  escaped 
from  the  (Georgia  penitentiary,  was  inadmissible.  Particular 
acts  of  misconduct  on  the  part  of  the  deceased,  and  offenses 
against  the  law  committed  by  him  and  not  connected  with  this 
case,  were  inadmissible.  For  a  still  stronger  reason,  parol  evi- 
dence of  his  having  been  a  penitentiary  convict  was  inadmis- 
sible. It  is  not  allowable  to  go  into  proof  of  particular  acts, 
unconnected  with  the  case,  to  show  the  character  of  the  de> 
ceased:  Nugent  v.  StatCf  18  Ala.  521;  Pritch^tt  v.  SIclUj  22  Id. 
89  [68  Am.  Dec.  250];  Franklin  v.  State,  29  Id.  14. 

The  character  of  the  prisoner  for  peaceful  disposition  and 
habits  was  competent  proof  for  him:  Felix  v.  Staiej  18  Ala.  720. 

The  witnesses  by  whom  it  was  proposed  to  show  the  charac- 
ter of  the  accused  had  known  him  for  eight  or  ten  years,  and 
were  acquainted  with  his  character.  This  was  sufficient  to 
qualify  them  to  testify  as  to  his  character,  notwithstanding  they 
may  have  resided  more  than  twenty  miles  from  him.  Residence 
in  tibe  immediate  vicinity  of  the  person  whose  character  is  the 
subject  of  investigation  is  not  an  indispensable  qualification  of 
a  witness  to  testify  as  to  the  character.  Such  a  remoteness  of 
residence  would  not  prove  that  the  witness  did  not  know  what 
the  character  was,  and  therefore  would  not  disqualify  him  to 
testify  on  the  subject:  Hadjo  v.  Oooden^  13  Ala.  718;  Martin  v. 
UaHiny  25  Id.  201. 

There  was  no  error  either  in  the  reftisal  of  the  court  to  give 
the  charges  asked,  without  a  qualification,  or  in  the  qualifica^ 
tion  of  them  as  stated  in  the  bill  of  exceptions:  Oliver  v.  State^ 
17  Ala.  587;  Harrison  v.  State,  24  Id.  67  [60  Am.  Dec.  450]; 
Noles  V.  State,  26  Id.  81  [62  Am.  Dec.  711].  The  charges 
asked  might  have  misled  the  jury,  by  making  the  impression 
upon  them  that  the  plea  of  self-defense  was  sustained,  although 
there  was  not  a  reasonable  belief  of  a  present  necessity  to 
strike  for  his  own  jntyteotion.  This  court  wiU  never  reverse 
fiur  the  reftisal  of  a  charge  the  tendency  of  whioh  is  to  mislead 
the  jury. 

The  jadgment  of  the  court  bekwr  ia  leveraad,  and  thecal 
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AmummnjTT  or  Btidincb  or  Thbxatb  bt  DacBAOBD  nr  PmiMuuTion 
worn,  Homcnn:  Sea  (ktmpbeB  t.  People,  61  Am.  Deo.  48^  and  eztennve  note 
thereto  68^  dting  many  caaee;  Keener  t.  8UUe,  63  Id.  2B9,  and  note  288; 
Dukee  t.  SkOe,  71  Id.  871,  and  note  88a 

EviDSNoa  or  Qooi>  CHARAcnot  or  Accused  in  criminal  caae:  See  O^Bryan 
r.  O^ Bryan,  63  Am.  Dec.  134,  and  note  citing  other  cases  136;  and  {Hurtica- 
larly  as  to  character  of  person  aeonsed  of  murder,  see  OpwtmomaeflftA  t.  WA- 
ater,  62  Id.  711,  and  note  733. 

Btioencb  or  Cuabactbr  or  Dbckabbd  oh  Trial  roa  Mubdib,  to  make 
oat  justification:  See  Keener  t.  State,  63  Am.  Dec.  269,  and  note  288;  Dnkm 
T.  State,  71  Id.  871,  and  note  881. 

HolfIGII>l^  WBBH  JuanriAiiLB  ON  GaouND  or  8KiJM>imrsB:  See  TboIy, 
Biaie,  68  Am.  Deo.  482;  Dnkee  ▼.  State,  71  Id.  871,  and  note  880l 


Collins  v.  State. 

[»  ALABAMA,  4N.] 

PiasoB  IS  GuiLTr  m  Rbobitiiig  Stolbv  Goods  if  he  takea  them  andar 

oiieamstanoes  that  would  put  a  reasonable  man  of  ordinaiy  obeetwatiua 

on  his  guard. 
OouBT  HAB  Right  to  Givb  to  Jubt  Fdbthsb  oa  BxPLAKAroaT  Cbabob^ 

in  a  case  where  counsel  have  yoluntarilj  absented  themaehres  from  the 

court-room,  if  the  prisoner  be  present. 

Indtctmbmt  for  receiving  stolen  goods.  Oeorge  Collins,  hav- 
ing been  indicted  for  receiving  stolen  goods  knowing  them  to 
have  been  stolen,  was  convicted  and  sentenced  to  the  peniten- 
tiary. During  the  trial,  and  after  the  jury  retired,  the  solicitor 
and  the  prisoner's  attorney,  in  the  presence  and  with  the  ap- 
probation of  the  court,  consented  that  the  clerk  should  receive 
the  verdict.  The  jury  after  a  short  time  came  in  and  asked 
for  further  instructions,  which  were  given  by  the  court  in  the 
presence  of  the  prisoner,  but  in  the  absence  of  his  counsel.  The 
opinion  states  the  instructions  given.  Defendant,  by  his  coun- 
sel, excepted  to  this  action  of  the  court,  and  also  to  the  charge 
rendered  during  his  absence. 

J7.  F.  Drummond^  for  the  appellant. 
If.  A.  Baldwinj  attomey^eneralj  contra. 

By  Court,  Stonb,  J.  The  charge  of  the  court  to  which  ob- 
jection is  here  urged,  throwing  it  into  the  form  of  a  charge 
given,  may  be  thus  stated  without  doing  violence  to  any  of  its 
terms:  "  If  you  find  the  goods  had  been  stolen,  then,  on  the 
question  of  knowledge,  I  charge  you,  that  if  you  find  the  d^ 
fendant  received  and  concealed  the  goods,  and  received  them 
under  such  circumstances  that  any  reasonable  man  of  ordinary 
observation  would  have  known  that  they  were  stden*  and  if 
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you  find  that  the  defendant  knew  of  those  circomstances,  then 
you  are  authorized  to  find  that  the  defendant  knew  they  had 
been  stolen." 

It  will  be  observed  that  this  charge  presents  no  question  on 
what  facts  are  necessary  to  constitute  a  larceny;  nor  does  it 
undertake  to  define  the  constituent  elements  of  a  felonious 
receiving,  under  the  statute:  Code,  sec.  3178.  Its  whole  force 
is  expended  on  the  question  of  knowledge. 

In  further  criticism  of  this  charge,  we  may  remark  it  does 
not  command  or  direct  the  jury  to  find  knowledge  if  they  found 
the  supposed  facts.  That  would  have  been  an  invasion  of  their 
province.  It  simply  instructed  that  body  that  if  the  specified 
facts  existed,  they  were  authorised — ^permitted,  had  authority — 
to  find  the  fact  of  knowledge. 

Knowledge  of  the  theft,  as  an  element  of  the  offense,  de-^ 
nounced  by  section  3178,  could  rarely  be  the  subject  of  direct 
proof.  like  most  other  facts,  it  may  be  inferred  firom  other 
sufficient  facts  and  circumstances.  In  criminal  trials,  the  jury 
are  charged  with  the  ascertainment  of  the  fetcts,  and  in  doing 
so  are  permitted  to  draw  all  reasonable  and  satisfactory  infe^ 
ences:  See  Ro9enbaum  v.  State j  33  Ala.  634,  at  the  present  term; 
the  charge  asserted  a  correct  legal  proposition:  Morgan  v.  State^ 
Id.  413,  at  the  present  term:  Ogletree  v.  State^  28  Id.  693;  Bos- 
coe's  Cr.  Ev.  875;  MeOehee  v.  Gindrat,  20  Ala.  95;  Centre  v. 
P.  &  M.  Banhj  22  Id.  743;  Bums  v.  Taylor^  23  Id.  255;  Breu)er 
V.  Brewer  J  19  Id.  482;  Bradford  v.  Harper^  25  Id.  337;  Oarrett 
V.  Lyle,  27  Id.  586;  Regina  v.  Smithy  33  Eng.  L.  &  Eq.  531. 

The  record  informs  us  that  after  the  jury  had  been  charged, 
and  had  retired,  thd  court,  having  finished  the  business  of  the 
day,  withdrew  fix)m  the  bench;  and  that  the  counsel  for  the 
prosecution  and  defense,  having  agreed  that  the  clerk  might 
receive  the  verdict,  left  the  oourt-room;  that  subsequently  the 
jury  having  sent  for  the  judge,  he,  in  answer  to  a  written  re- 
quest by  them,  gave  them  the  charge  which  we  have  been  con- 
sidering. This,  we  are  informed  by  the  record,  was  done  in 
the  court-room,  and  in  the  presence  of  the  prisoner,  but  ^  in 
the  absence  and  without  the  knowledge  or  consent  of  the  coun- 
sel for  the  accused."    This  matter  is  here  assigned  for  error. 

It  will  be  observed  that  the  only  ground  of  exception  to  this 
action  of  the  court  is  that  it  was  done  in  the  absence  of  the 
oounsel,  and  without  his  knowledge  and  consent  Construing 
this  language  literally,  it  does  not  affirm  that  the  counsel  was 
not  called  or  sent  for.  In  laying  down  a  rule  finr  the  govern- 
ment of  cases  such  as  this,  we  can  only  assert  principles  which 
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apply  alike  to  all  cases  similarly  ciicomstanced.  Coim- 
sel  might  be  beyond  the  reach  of  the  com*t,  or,  it  is  conceiY* 
able,  may  abandon  the  defense.  We  find  nothing  in  this 
record  which  affirms  such  to  have  been  this  case;  yet  the 
record  does  not  show  that  the  prisoner's  counsel  could  have 
been  brought  to  the  court  when  the  jury  desired  further  in- 
ftructions.  To  deny  to  the  court,  in  general  terms,  the  right 
to  give  t:  the  jury  further  or  explanatory  charges  in  the  ab- 
sence of  the  counsel  might  leave  the  court,  the  jury,  and  the 
administration  of  the  criminal  law  at  the  mercy  of  persons 
over  whose  movements  the  court  could  exert  no  control,  or 
within  the  arbitrament  of  accidents  against  which  no  human 
vigilance  could  provide.  To  lay  down  such  a  rule  might  lead 
to  the  most  embarrassing  results;  and  in  cases  not  without  the 
pale  of  supposition,  might  result  in  a  total  denial  of  justice. 

While  we  concede  the  unqualified  right  of  the  accused  "  to 
be  heard  by  himself  and  counsel;"  that  this  right  extends 
beyond  the  examination  of  witnesses,  the  discuMdons  of  law, 
and  the  testimony,  and  embraces  every  important  order  made, 
or  proceeding  had;  still  we  think  that  in  the  mere  incidents 
or  accidents  of  the  trial  something  must  be  conceded  to  the 
exerci&e  of  a  just  and  enlightened  judicial  discretion.  In  giv- 
ing a  new  or  explanatory  charge,  or  in  repeating  a  former 
charge,  courts  should,  and  doubtless  would,  give  counsel  the 
privilege  of  being  present,  by  having  them  called,  or,  if  within 
reach,  sent  for.  We  think,  however,  that  when  counsel  have 
voluntarily  absented  themselves  from  the  court-room,  under 
an  agreement  that  the  clerk  may  receive  the  verdict,  it  is  not 
an  error  for  which  we  should  reverse  that  the  court  afterwards, 
the  prisoner  being  present,  at  the  instance  and  request  of  the 
jury,  gave  them  a  charge  which  is  unexceptionable  as  a  legal 
proposition,  merely  because  this  was  done  in  the  absence  and 
without  the  knowledge  or  consent  of  the  prisoner's  counseL 

We  need  not,  and  do  not,  announce  what  would  be  our  opin- 
ion if  the  record  informed  us  that  the  counsel,  on  leaving  the 
court-room,  requested  to  be  called  or  notified  should  further 
action  in  the  case  become  necessary,  or  that  the  counsel  were 
within  reach  and  were  not  called.  That  case  is  not  presented 
by  this  record,  nor  is  it  probable  it  will  arise. 

The  judgment  of  the  city  court  is  affinned,  and  its  sentence 
must  be  executed. 


BaaKVDTo  Srouir  Gooim^  What OoHsnanmai  Gsnnt  fles  Wngkir.Bhi^ 
iS  Am.  Deo.  260^  and  note 
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Stbwaet  v.  Stokes. 

[8S  AliABAMA,  491] 

FOWBB  OF  SiutRury  uitdsb  Ftxu  Faoiab  to  Sill  Lahd^  reosive  porohtit 

moDiByp  indone  nle,  leoeipt  for  purchaiw  ■  money,  and  ozeoiite  oomrey- 

■noe  to  pnzohMer  is  not  a  more  naked  power,  bat  a  power  ooaplad  with 

a  tnut* 
It  n  Shxbiiv'b  Tbust  akd  Dutt,  given  to  bim  hy  law,  to  exeonte  oon^qr- 

anoe  uaderJUri/aeku  when  purchase-money  is  paid. 
Bqumr  will  Intbbposb  aud  Grakt  Bqititabli  Bxliif  in  all  oases  where 

trusts,  or  powers  in  nature  of  trusts,  are  required  to  be  ezeoated  by 

trustee  in  fsTor  of  particular  persons^  and  they  ftJl  in  being  so  exeoiited 

by  casualty  or  acddoit. 
Whxss  Pubosass-movxt  has  BBDf  Paid  to  Smoinr,  and  he  dies  before 

execution  of  a  conyeyanoe,  equity  will  grant  relief^  regarding  it  as  a  oase 

d  casualty  or  acoident. 
OoirxiB  or  EQumr  will  hot  Gbamt  Banxir  to  party  upon  the  ground  ol 

accident^  where  the  aonident  has  arisen  from  one's  own  gross  nc|^igeae» 

or  fault. 
BvR  IN  EQcmr  n  Pbopib  Vobm  of  Axmoa  to  Enfobci  GoNYBTAjroi 

OF  Bbal  Estath  to  puzohaser  under  sheriff's  sale,  where  purohaae-money 

has  been  paid,  and  sheriff  has  died  before  executing  a  oonreyaiioe. 

Bill  in  eqttity  to  enforce  diveBtitare  of  title.  John  Stokes 
held  a  tract  of  land  nnder  a  United  States  patent.  Willis  B. 
Stokes,  his  son,  afterwards  ptirchased  this  property  under 
sheriff's  sale,  but  before  a  conveyance  was  executed  to  him, 
the  sheriff  died.  Willis  B.  Stokes  subsequently  sold  the  same 
to. Charles  Stewart,  the  complainant  herein,  and  executed  a 
conyeyance  to  him.  Stewart  brings  suit  to  divest  John  Stokes 
of  the  legal  title  to  the  land,  and  to  enjoin  him  from  outdng 
and  hauling  any  timber  therefrom. 

Webb  and  Ingej  for  the  appellant. 

8.  F,  Hale^  contra. 

By  Court,  Rics,  C.  J.  The  power  of  the  sheriff  in  thisstats^ 
under  fieri  facias^  to  sell  land,  receive  the  purchase-money, 
indorse  the  sale  and  receipt  of  the  purchase-money  on  Hie  fieri 
faeiaSy  and  execute  a  conveyance  to  the  purchaser  is  not  a 
mere  naked  power,  but  a  power  coupled  with  a  trust.  It  is  a 
power  which  it  is  the  duty  of  the  sheriff  to  execute — ^made  his 
duty  by  law,  which  has  given  him  an  interest  extensive  enough 
to  enable  him  to  discharge  it.  It  is  not  given  to  him  as  a  mere 
power,  but  as  a  trust  and  duty  which  he  ought  to  fulfill;  '^  and 
his  omission  to  do  so,  by  accident  or  design,  ought  not  to  dis- 
appoint" the  object  for  which  the  power  in  the  nature  of  a 
trust  was  confiBrred  by  the  law.  This  case  is  its  nature  similar 
to  that  class  of  cases  '^where  trusts,  or  powers  in  the  nature  ol 
trusts,  «re  required  to  be  executed  by  the  trustee  in  favor  of 
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particular  perBonfl,  and  they  fail  of  being  00  executed  by 
casualty  or  accident  In  all  such  cases,  as  stated  by  Judge 
Btory,  equity  will  interpose  and  grant  equitable  relief:"  1 
Story's  Eq.  Jur.,  sec.  98;  GiN)$  y.  Mar$}^  2  Met  243;  WUhen 
▼.  Yeadofij  1  Rich.  Eq.  825;  Osgood  v.  FranUin,  2  Johns.  Ch. 
1  [7  Am.  Dec.  518]. 

Where  the  sheriff  has  made  the  sale,  reoeiyed  the  purchase- 
money  at  the  time,  and  duly  returned  the  fieri  faeiaa  with  the 
sale  and  receipt  of  the  purchase-money  properly  indorsed 
thereon,  the  trust  does  not  become  extinct  by  the  death  of 
the  sheriff  before  he  executed  a  conveyance  to  the  purchaser. 
The  purchaser  being  in  such  a  case  entitled  to  a  conveyance 
from  the  sheriff  at  the  time  the  sheriff  died,  his  death  is  a  cas- 
ualty or  accident  against  which  a  court  of  equity  can  relieve. 

The  general  rule  is  fully  admitted  that  courts  of  equity  will 
not  grant  relief  to  a  party  upon  the  ground  of  accident,  where 
the  accident  has  arisen  from  his  own  gross  negligence  or  &ult 
But  that  general  rule  cannot  control  the  present  case:  1.  Be> 
cause  the  duty  of  the  sheriff  to  execute  the  conveyance  was 
not  "created  by  the  party"  by  any  positive  contract  or  obliga- 
tion, but  was  "created  by  law:"  1  Story's  Eq.  Jur.,  sec.  101; 
2.  Because  the  delay  in  the  execution  of  the  deed  until  the 
sheriff's  death  was  accompanied  by  acts  of  ownership  over  the 
land,  and  claim  of  ownership  by  the  purchaser  at  sheriff's  sale 
under  his  purchase,  and  the  aforesaid  delay  and  acts  and  daim 
of  ownership  were  known  to  and  acquiesced  in  by  the  defend- 
ant in  the  fi^ri  facias:  Waters  v.  Travis^  9  Johns.  450;  and  8. 
Because  the  defendant  in  the  fieri  f ados  remained  silent  after 
the  sheriff's  sale  until  l(mg  after  his  son  (who  was  the  pur- 
chaser at  that  sale)  had,  after  acts  of  ownership,  sold  the  land 
to  the  complainant,  and  put  him  in  the  control  of  it,  and  had 
removed  from  the  state  with  all  his  property.  It  seems  to  us 
that  the  bill  shows  that  the  complainant  has  a  clear  right  to 
have  the  title  to  the  land  divested  out  of  the  defendant  in  the 
fieri  facias^  the  respondent  in  this  case,  and  invested  in  him- 
self; that  this  right  cannot  be  enforced  in  a  suitable  manner, 
otherwise  than  by  a  suit  like  this;  that  the  complainant  has  a 
superior  equity  to  the  party  from  whom  he  seeks  relief,  and 
that  he  will  be  subjected  to  an  unjustifiable  loss,  without  any 
blame  or  misconduct  on  his  part,  unless  relief  is  granted  in 
this  case:  1  Story's  Eq.  Jur.,  sec  109. 

The  decree  of  the  chancellor  is  enxmeoos,  and  is  levened; 
and  the  cause  is  remanded.  The  ajqpellee  must  pay  the  costs 
of  the  appeaL 
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Donald  v.  Hewitt. 

l»  Alabama.  8M.] 

Jh^Bwrnmrnm  Ormr  vr  Fobhoh  ScATmn  cumoi  opanto  to  drfM  Hob 

Mqnired  l»y  Tirtiia  of  attoohmwiti  and  libds  in  this  ateto  bifon  it  wai 

Miap. 
Pbiyttt  OB  LnDr  GiYSir  bt  Fobdox  Statdtb  it  a  matter  of  pataonal  priW- 

lege  rather  than  a  matter  of  oontraol 
Jvwr  *'  ComTT  "  Rbqitirbs  that  Coimucr  shovld  bb  Bzfouvdbd  and  its 

oUigatiooa  aaoertained  aocordiiig  to  the  law  of  the  ooontiy  where  it  ie 


Pbdiciplb  ot  "CoMnr"  bbtwbbk  Fobbioh  States  doea  not  extend  to 
recognition  of  liena  given  by  foreign  law,  when  it  wonld  operate  preju- 
dicially to  the  righta  of  othera  in  the  oonntry  where  anoh  lien  ia  aa- 
aerted. 

LoQia  OiTBif  bt  Statutb  in  ChfB  GomiTBT  upon  morablea  haye  no  anperi- 
ority  to  liana  anbaeqnently  acquired  in  another  oonntry  to  which  the 
movaUaa  are  carried. 

Cbbbb  abb  Good  Rbabobs  why  Mabitimb  Loofa  iboukd  hatb  thbib  Sv- 
nauoBinr  Rboooiuzbd  otxb  Dombrio  Lixirfl. 

8oinii>  PuBuo  PouoT  dobs  vot  Rbqvibb  that  LoDfa  uroB  Boats  Nati- 
OATDfo  ovB  Iblajti)  Rivbbs  ahould  have  coooeded  to  them  a  priority 
over  other  liena  aoqnxred  in  other  atatea  to  iHudi  Hmy  may  have  been 


CoimOH-LAW  LiBBS  ABB  MbBB  RiOBTS  TO  RETAIN  PBorBBTr  nntil  the 
■nnnifln  debt  ia  aatiaflml  and  cannot  ftwn^wwA  withont  Dooaaaaion. 

ijBa,  UNBBB  ovB  Lawb^  haa  more  extended  aignifioatinn  than  at  onmmwi 
Uw. 

Teem  *'Libn  "  n  how  vsbd  to  Dbbionatb  All  Vabious  Cbabobb  of  DEBn 
UPON  Land  ob  Pbbsonaxtt,  created  by  atatnte  or  reoQgniaad  in  chanoefy 
and  maritime  law,  althoogh  neither  oooneoted  with  nor  dependant  npca 


Tbbm  "  LiBN,**  IN  CtouBTB  ov  SguiTT,  IS  Used  to  Dbbotb  Chabob  ob  In- 

oumbbakcb  on  Tbino,  where  there  ia  neither  Jm  la  rt  nor  /m  ad  rem, 

nor  poaaeaaion  of  the  thing. 
Teem  "  Lien  **  Inoludbb  Bquitablb  MoBt«AOB. 
I4BN  Obbated  bt  Oontbaot  bob  Sboubitt  of  Debt  withont  poaaaaiion  ef 

the  gooda  haa  every  charaoteriatio  of  an  equitable  mortgage^  and  may  be 

properly  to  denominated. 

BVBBT  AORBBMENT  BOB  LiBN  OB  CKABOB  IN  RlM  CoNHTITUTBS  TbUST,  and 

ia  governed  by  the  doctrine  of  tmsta. 

EVBBT  AOBBBMENT    FOR  LiBN  OR    ChABOB  IN  RbM    IS  OaLLBD    EqUTFABLB 

MoRTQAGB,  beoanae  oonrta  of  chancery,  regarding  them  at  truttt  to  be 

enforced,  attach  to  them  the  incidentt  of  a  mortgage. 
A^BggMKWp  THAT  Bills  shall  be  Paid  out  of  Procbbds  of  Ckrtazb 

Pbofebtt  Cbbatbs  Equitable  Mobtoaoe. 
Ohabob  of  Equitablb  MoBTOAaI^  like  other  eqnitiea,  it  maintainable  except 

againat  innocent  pnrchaaera  for  valne  withont  notice. 

HON-OONFOBMITT  OF  SbOUBTIIBS  OiVBN    TO  ThOSB  CONTBICPLATID  IN    CON* 

TBAGT,  and  the  blending  in  the  same  tecnritiea  of  an  additiontl  amount 
er  debt  to  that  for  which  the  contract  provided  a  lian  wonld  not  deatroy 
the  lian  ao  profidad. 
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On  Visnmt  hab  Btobt  to  Jhcokbem  Ehtuui  InsBan  zv  Pmrnm 
YmofFEBTT  or  pABTHSBflBiP  loT  tbe  MOQiity  of  the  dabti. 

MbUI    FlCT  TBAT  TwO    PABTHS  OWH    CkBT  ADT    IhTSBKB  OT    BoAT  IMMI 
HOT  OV  IniLF  Ck>N8TITCTB  ThBM  PABTmOUL 

Itena  MAT  BB  JoxHT  Pbopsbtt  ih  Stxamboat  withoat  tlia  •zbfeenot  «f  • 

partaonhip. 
Iain  Oxmr  bt  Oobtbact  GAimoT  bb  Ehlaboxd  so  as  to  Sbodbs  Audi- 

mnrAL  IwimrrmiiBiM^  upon  the  ground  tfasfe  it  mm  thai  TerbaUj  agraed 

or  ondentood. 
IVBOBmaorr  urar  Bmboulmkbt  ov  Boat  it  amply  nuido  for  tiio  poipoa 

of  giTJBg  notioo  off  a  pre«ffriating  atatntory  lion,  and  ia  not  daaignad  ta 

avidenoa  tiie  daolaratioa  of  a  new  tmat 

Bill  in  equity  to  enforce  foieign  lien  on  steamboat.  Tbo 
CMts  neeeeaaiy  to  understand  the  dedsum  are  stated  in  tlie 
opinion. 

/.  A.  Elmore  cu^  T.  H.  TTae^for  fhe  appeUaatik 

OMthwaUe  and  Semple^  eofUra. 

By  Court,  R.  W.  Walkbb,  J.  The  oomplainanta  in  the 
original  bill,  Schnets  A  Hewitt,  and  Thomas  Moore,  one  of  the 
respondents,  at  Louisville,  in  the  state  of  Kentucky,  made  a 
written  contract  under  seal,  whereby  the  former  agreed  to 
make  an  .engine  and  put  it  on  board  of  a  certain  boat,  and  the 
latter  agreed  to  pay  therefor  three  thousand  four  hundred  dol- 
lars during  the  progress  of  the  work,  and  besides,  to  give  three 
*^  notes  or  acceptances  "  for  equal  amounts,  making  togethtf 
the  sum  of  three  thousand  four  hundred  dollars.  The  writing 
concludes  with  a  stipulation  that  for  the  better  security  of  the 
payment  ^'  of  the  said  notes,"  Schnets  A  Hewitt  were  to  retain 
a  special  lien  on  said  boat  and  engine  until ''  the  notes  "  were 
paid.  Moore  paid  three  thousand  four  hundred  dollars  during 
the  progress  of  the  work,  and  accepted  six  bills  of  exchange 
for  amounts  together  exceeding  three  thousand  four  hundied 
dollars.  The  boat,  having  been  brought  to  Montgomery,  in 
this  state,  was  attached  and  libeled  by  creditors  of  Moors  A 
Jackman,  the  owners  of  the  boat.  The  bill  asserts  for  the  oom- 
plainants  a  prior  lien  upon  the  boat,  and  is  designed  to  enfoioe 
that  lien. 

An  attempt  is  made  to  sustain  the  complainants'  claim  to  a 
prior  lien  under  a  statute  of  the  state  of  Kentucky,  where  the 
contract  was  made  and  the  indebtedness  to  complainants  wai 
incurred.  By  that  statute,  steamboats  built,  repaired,  and 
equipped  in  the  state  are  made  liable  for  all  debts  contracted 
l^  the  master,  owner,  or  consignee  thereof  on  account  of  woik, 
iiipplies,  or  materials  furnished  towaids  tlia  building,  reIMU^ 
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ing,  fitting,  fiimiBliing,  or  equipping  snoh  steambotttSi  theif 
en^nee,  ete.;  and  a  preference  over  all  other  debtee  ezoept  lor 
the  wages  of  the  officers  and  crew,  is  given.  By  the  same 
Btatnte  it  is  provided  that  the  "lien  given  by  the  act"  is  in- 
valid against  a  purchaser  without  notice,  unless  suit  be  cam- 
menced  within  twelve  months;  but  that  a  notice  of  the  lieUi 
indorsed  upon  or  attached  to  the  enrollment  of  the  vessel, 
flhall  operate  as  actual  notice.  The  preference  given  by  the 
Kentucky  statute  cannot  operate  to  defeat  liens  acquired  bj 
virtue  of  attachments  and  libels  in  this  state  before  it  was  set 
up.  This  priority  or  lien  given  by  the  Kentucky  statute  is 
not  a  matter  of  contract.  "  It  is  extrinsic,  and  is  rather  a 
matter  of  personal  privilege,"  given  by  the  lex  loci  eofUrael^»$: 
Harrison  v.  Sterryj  6  Cranch,  298,  299.  The  just  "  comity  '* 
which  is  recognized  in  the  law  requires  that  a  contract  should 
be  expounded  and  its  obligations  ascertained  according  to  the 
law  of  the  country  where  it  is  made.  But  this  principle  does 
not  extend  to  a  recognition  of  liens  given  by  the  foreign  law, 
when  it  would  operate  prqudidally  to  the  rights  of  others  in 
the  country  where  such  lien  is  asserted.  The  liens  given  by 
the  statute  in  one  country  upon  movables  have  no  superiority 
to  liens  subsequently  acquired  in  another  country  to  which 
thoee  movables  are  carried.  In  support  of  this  proposition,  we 
cite  authorities  which  sustain  it:  Story's  Confl.  L.,  sees.  828» 
825, 325  a,  825  b,  825  c;  Lee  v.  Creditors,  2  La.  Ann.  699;  Noble 
V.  Steamboat  St.  Anthowjfy  12  Mo.  262;  Harrison  v.  Sterryj  supra; 
GoodsiU  V.  Brig  St.  LouiSj  16  Ohio^  178;  Smith  y.Ufiion  Bank, 
5  Pet  518;  MeMahan  v.  Oreen^  12  Ala.  71;  Merrick  A  Frnno  v. 
Averyj  Wayne^  &  Co.^  14  Ark.  870. 

A  different  rule  may  apply  in  reference  to  maritime  liens 
existing  by  virtue  of  the  general  maritime  law.  There  are, 
doubtless,  reasons  why  such  liens  should  have  their  superiority 
recognized,  which  do  not  apply  to  domestic  liens.  The  law 
which  gives  them  existence  is  common  to  most,  if  not  all,com- 
mercial  countries;  and  the  necessitieB  of  maritime  commerce 
seem  necessarily  to  require  a  precedence  for  its  liens:  Story's 
Confl.  L.,  sec.  402.  A  sound  public  policy  does  not  require 
that  liens, 'sucn  as  those  springing  up  under  the  Kentucky 
statute,  upon  boats  navigating  our  inland  rivers,  should  have 
conceded  to  them  a  priority  over  other  liens,  which  may  be 
acquired  in  other  states  to  which  they  may  be  carried.  Steam* 
boats  might  be  covered  up,  if  such  priority  was  allowed,  by 
antecedent  liens,  of  which  there  was  no  notice;  and  great  in- 
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Jnstioe  might  be  done  to  those  who  tnuted  the  boat  npoa  the 
MBunption  of  its  liabili^;  and  there  would  be  great  room  for 
collufiiTe  arrangements  to  shelter  the  boat,  hj  virtue  of  sack 
liens,  from  just  debts. 

It  is  contended  that  the  complainants  haye  no  lien  bjyirtoe 
of  their  contract  It  is  argued  that  the  parties,  in  providing 
that  Schnets  A  Hewitt  should  retain  a  special  lien,  contem- 
plated no  other  than  the  statutorj  lien.  If  this  be  so,  the 
parties  have  done  a  vain  and  useless  thing  in  bringing  the 
subject  of  a  lien  into  their  contract.  The  language  employed 
is  approimite  to  create  a  lien  and  to  provide  for  its  continu- 
ance.  If  the  parties  intended  that  the  lien  so  held  should 
exist  by  virtue  of  the  statute  of  Kentucky,  and  not  of  the  con> 
tract,  they  have  hot  said  so;  nor  have  they  said  that  which 
authorises  us  to  infer  it 

We  give  effect  to  the  words  of  the  contract,  and  allow  a 
motive  to  the  parties  in  the  use  of  them  when  we  understand 
them  as  creating  a  lien;  one  to  exist  by  virtue  o^  and  to  have 
effect  determinable  by,  the  contract  We  adopt  that  view  of 
the  question,  and  thus  avoid  the  necessity  of  considering  what 
would  be  the  rights  of  the  parties,  if  there  were  no  other  lien 
than  that  given  by  the  statute  of  Kentucky. 

It  is  contended  for  appellants  that  the  well-ascertained  tech* 
nical  meaning  of  the  word  ''lien"  is  a  right  to  retain  possescioo 
of  property  until  a  demand  is  satisfied,  and  that  it  must  be  so 
understood  where  it  occurs  in  the  written  contract  above  named. 
It  is  true  that  common-law  liens — ^for  example,  liens  of  carriers, 
innkeepers,  footers,  and  artificers — are  mere  rights  to  retainuntil 
the  specific  debt  is  satisfied,  and  cannot  continue  without  pes* 
session.  But  whatever  may  be  the  import  of  the  word^  ulien 
applied  to  that  class  of  cases,  or  whatever  may  have  been  its 
original  meaning,  it  has  acquired  in  our  law  a  much  mare  ex- 
tended signification.  It  is  used  to  designate  all  the  various 
charges  of  debts  upon  land  or  personalty  which  are  created  by 
statute,  or  recogniMl  in  chancery  and  maritime  law,  althou^ 
neither  connected  with  nor  dependent  upon  possession:  Wit 
lard's  Eq.  Jur.  123.  Thus  we  have  the  lien  of  a  judgment,  the 
lien  of  an  execution,  the  lien  of  a  partner,  the  lien  of  a  legal  or 
equitable  mortgage,  the  lien  of  a  vendor,  and  various  other 
charges  which  are  denominated  liens;  and  in  courts  of  equity, 
the  term  ''lien''  is  used  to  denote  a  charge  or  incumbrance  oo 
a  thing  where  there  is  neither  ju$  in  re  nor  ju$  ad  remf  nor 
possession  of  the  thing:  Peek  v.  /smsm,  7  How.  612,  619;  Bri§ 
Neetar^  1  8umn.  73. 
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The  term  ^'lien,''  having  so  oomprehensiTe  a  rignificatioD, 
ineiucles  an  equitable  mortgage;  and  no  pervendon  of  its  meai»- 
Ing  will  be  involved  in  oonstnung  the  written  contract  of  the 
parties  as  an  equitable  mortgage. 

The  parties  unquestionably  had  a  right  by  contract  to  create 
a  charge  upon  the  boat,  which  would  exist  independent  of  the 
possession  of  the  thing  charged.  The  inquiry ,  unembarrassed 
by  the  technical  meaning  imputed  to  the  word  ^'lien,''  is 
whether  they  have  done  so.- 

A  lien  merely  co-existent  with  the  possession  of  the  boat 
could  not  have  been  contemplated.  The  boatwas  not  built  by 
Bchnets  A  Hewitt  It  does  not  seem  to  have  been  designed 
that  it  should  ever  go  into  their  possession.  The  payments 
were  to  be  made  in  tosat^  six,  and  eight  months.  The  contract 
provides  that  the  lien  was  to  continue  until  the  debts  were 
paid.  It  would  be  a  most  unreasonable  inference  that  Schnets 
A  Hewitt  were  to  retain  the  boat  for  eight  months.  That  a 
steamboat  should  for  eight  months  lie  up,  depreciating  from 
natural  decay,  yielding  no  return  for  the  heavy  outlay  in  its 
oonstructioni  and  probably  requiring  some  expense  to  talce  care 
of  it,  would  have  been  a  most  unreasonable  exaction  for  Schnets 
ft  Hewitt  to  make,  or  for  Moore  to  grant.  The  loss  from  the 
delay  would  have  been  totally  disproportioned  to  the  interest 
upon  the  amount,  or  the  value  of  the  forbearance  to  collect  it. 
Tliese  considerations  prove,  with  satisfactory  certainty,  the  in- 
tention to  ersate  a  lien  for  the  security  of  the  debt,  which  would 
exist  without  possession  by  the  creditor.  Such  alien  has  every 
eharacteristio  of  an  equitable  mortgage,  and  may  prcqperly  bo 
so  denominated.  Every  agreement  for  a  lien  or  charge  in  rem 
constitutes  a  trust,  and  is  accordingly  governed  by  the  general 
doctrine  of  trusts.  Such  a  lien  or  charge  is  called  an  equitable 
mortgage,  because  courts  of  chancery ,  regarding  them  as  trusts 
to  be  enforced,  attach  to  them  the  incidents  of  a  mortgage. 
Thus  an  agreement  that  bills  should  be  paid  out  of  the  proceeds 
of  certain  property  has  been  held  to  create  an  equitable  mort- 
gage: MiUer  on  Equitable  Mortgages,  8.  An  agreement, 
^pledging  and  hypothecating"  property  for  the  payment  of 
certain  bills,  was  enforced  as  an  equitable  mortgage:  FUteher 
v.lfefvy,2  Stoiy,  6S6.  Acontract  that  a  party  ^^ihould  have 
and  maintain  a  lien"  on  chattels  was  characterised  as  ^'in  the 
nature  of  an  equitable  mortgage,"  and  as  such  enforced:  Dim* 
fiMff  V.  SteamSf  9  Barb.  680.  And  an  unsealed  instrument  of 
writfng,  pledghig  the  real  and  personal  estate  of  a  railroad 
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(fomp&tiy  ftxr  the  fai&ful  petfonnanoe  of  a  oontraot,  was  held 
hf  this  coturt  to  be  aii  eqttitable  mortgage:  M.  A  C.  P.  R.  R. 
Co.  T.  Thlmany  15  Ala.  473;  see  also  WhitwfyHh  y.  Oaugain^  8 
Hare,  416;  Campbeli  v.  WoHhingtan^  6  Vt.  448;  Bank  of  Ken- 
rucky  y.  Vancej  4  Litt  168;  MarshaU  y.  Lewis,  Id.  140;  In  rs 
Howe  J  1  Paige,  125  [19  Am.  Dec.  895];  AhlxA  y.  Godfirotfj  1 
Mich.  178;  Coetet  y.  Bank  of  Oeorgiaj  34  Ala.  87;  KeUy  y. 
TayiMJ,  18  Id.  871. 

The  authorities  dted  upon  the  'brief  of  the  counsel  for  ap- 
I^^Uees  show'  that  the  equitable  mortgi^  created  by  the 
dbiit^ract  of  Moore  with  Schnets  &  Hewitt  oyerrides  the  liens 
of  the  attaching  and  libeling  creditors:  See  &ose  cases;  also 
Willard's  Eq.  Jur.  448;  2  Story's  Eq.  Jur.  655,  sec.  1228;  /en- 
Hns  y.  Bodleyj  1  Smed.  &  M.  Ch.  888;  Dwnlap  y.  BumM,  5 
0med.  &  M.  702.  The  charge  of  an  equitable  mortgage,  like 
other  equities,  is  maintainable  except  against  innocent  poi^  * 
chasers  for  yalue  without  notice.  Perhaps  the  creditors  who 
attach  and  libel  the  boat  may  be  deemed  purchasers  for  some 
purposes:  Ohio  life  Ina.  Co.  y.  Ledyardy  8  Ala.  866.  But  if 
purchasers,  the  consideration  is  the  pre-existing  indebtedness; 
s;nd  they  do  niot  iaXL  within  the  rule  which  protects  inno- 
cent purchasers  for  a'  yaluable  consideration  without  notice: 
Boyd  y.  Beck,  29  Id.  708.  If,  by  contract,  the  creditors  had 
(Obtained  a  lien  for  the  seciuity  of  their  pre-existing  debts, 
they  would  not  be  entitled  to  protection  as  purchasers  for 
talue:  Bw/d  y.  Beeky  aupra;  Diekenon  y.  Tittinghaety  4  Paige, 
214  [25  Am.  Dec  528];  Donaldson  y.  Bank  of  Cape  Fear^  1 
Dey.  Eq.  108  [18  Am.  Dec.  577];  PowM  y.  Jeffries^  4  Soam. 
887;  Rowan  y.  AdamSy  1  Smed.  &  M.  Ch.  46.  There  is  noth- 
ing in  the  nature  of  the  lien  giyen  to  the  creditors  in  tfaiscase 
which  can  make  their  position  more  fayorable,  so  for  as  this 
question  is  concerned,  than  it  would  haye  been  had  their  lien 
been  regularly  created  by  contract:  Carter  y.  Champion,  8 
Conn.  549.  The  attachii^  creditor  has  a  right  to  take  what 
belongs  to  his  debtor.  In  the  absence  of  fraud,  he  stands  as  a 
ybhmteer  in  the  place  of  the  debtor:  WanMer  y.  Trudy,  17 
How.  584;  Whitworih  y.  Oaugainy  8  Hare,  416. 
'  In  this  state,  an  unrecorded  mortgage  is  po8l|Nmed  to  the 
lien  of  a  creditor  without  notice;  but  that  results  ttom  our 
registration  statutes,  which  can  haye  no  influence  upon  this 
case,  because  the  suit  was  instituted  within  twelye  months 
after  the  property  was  first  brought  to  this  state:  Clay's  Di^ 
gest,  255,  sec.  4.  This  point  is  conclusiye  of  the  inappUeabilitj 
of  the  registration,  laws  of  Alabama  to  the  case;  and  it  is 
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therefive  vnnaeeBsazy  for  us  to  oonfiidar  whettwr  axqrofoar 
regiBiration  laws  embraoe  an  instram^it  like  thiSi  creating  an 
eqnitable  mortgage,  or  whether  a  mortgage  on  a  tteamhoat 
plying  between  New  Orleans  and  MontgosMiy  ia  within  the 
oi)eration  of  thoee  ^atntes:  See,  however,  Fotntaii^  &  DitUsff 
Iken,  19  Ala.  722;  MeOain  y.  Wood,  4  Id.  258;  Fattnjmir. 
Jones,  12  Id.  166;  Morgan  y.  If  organ,  8  Stew.  883  [21  Auf, 
Dec.  638];  Bank  of  Kentucky  y.  Vance,  4  litt  168.    < ;  :    n  ..j 

The  Kentucky  registration  law,  whidi  wae  pleaded,  makea^ 
'^deed  of  mortgage,  or  deed  of  trust,"  yoid  agaiost  ereditoa 
and  purchasers  for  valuable  consideration  withouttuotioef^imlesf 
deposited  for  record  as  therein  required*  This  law  baa  b^ei^ 
held  in  Kentucky  not  to  include  an  equitable  mortgage^wluQli 
merely  gives  a  charge  upon  property  witbout  ooavqwig.-i^ 
Bank  of  Kentuekjf  v.  Vance,  4  Litt.  174.  We  follow  1ibsA.4ecifr 
ion  here,  because  we  approve  the  reasoning  of  itk-aMbodgb/it 
has  not  been  pleaded  or  given  in  evidence,  and  is.tharelore  ogt 
binding  upon  us.  As  the  Kentucky  registration  statjute,  dosf 
not  include  the  instrument  which  gives  to  tiie  comp)aina4»t 
their  lien,  it  is  unnecessary  for  us  to  pasQ  upon.aAy  othep 
objection  to  the  defense  attempted  to  be  based  upon  the  foreign 
registrati(»i  laws. 

The  non-conformity  of  the  securities  given  .iQ  thoe^  contenv' 
plated  in  the  ccmtract,  and  the  blending  in  the  same  .eepurities 
oi  an  additional  amount  of  debt  to  that  for  vfbioh  tbo  mntraot 
provided  a  lien,  would  not  destroy  the  lien  so  provideds  Boyd 
V.  Beck,  29  Ala.  703;  CvUum  v.  Bank,  28  14  .797;i,£rair.v. 
On^i&y,  18  Id.  44.  .  .,.., 

One  partner  has  the  right  to  incumber  the  entire  .iot4l)^st  »ia 
the  personal  properly  of  the  partnerehip  for  the  seeurity  ofits 
debts.  It  would,  therefore,  be  no  ebjeotion  to  the  eztezunou  of 
(he  complainants^  lien  over  the  entire  interest  in  the-  bgaib  thi^ 
the  equitable  mortgage  was  given  by  Moore  alonsr  ifr  a  yartner- 
flhip  existed  between  Moore  and  Jackman:  Stoiy.  om  Part,^  sefu 
M;  Tapley  v.  BuUerfidd,  1  Met  615  [3S  Am.  Dec*  374];  Dech- 
ard's  Case,  6  Watts,  122;  MiUon  v.Mosher,  7  Met.  24^. ,  But  it 
nowhere  appears  from  the  original  or  amended  bills  ^bat  Moore 
and  Jackman  were  partnere,  either  in  the  ownership  oftb/^boat 
or  in  running  it  a^r  it  was  built  The  mere  fact  that  Moose 
owned  a  certain  interest  in  the  boat,  and  Jackman  the  ren^ain- 
ing  interest,  does  not,  of  itself^  constitute  .them*. partne|»i 
There  may  be  a  joint  property  in  a  steamboat,  withovt  the 
•«*«*»ni%A  of  a  partnership.    Unless  a  partnership  ^^nPtflA*  ^ 
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liloore  had  authority  from  Jackman  to  bind  hia  iutereat^  the 
lien  given  by  the  former  conld  coyer  only  the  interest  which 
he  had  in  the  boat.  Ab  neither  a  partner^p  nor  an  authority 
to  Moore  from  Jacknum  is  shown,  the  operation  of  complain- 
ants' lien  must  be  confined  to  yUxaefs  interest  in  the  boat 

Our  argument  thus  far  shows,  as  we  think,  that  Schnets  A 
Hewitt  have  a  lien,  by  virtue  of  their  contract  of  July,  1849, 
which  they  are  entitled  to  enforce  in  this  suit  But  the  sum 
for  which  a  lien  is  given  by  that  contract  is  limited  to  three 
thousand  four  hundred  dollars  The  debt  of  the  complainants 
is  much  larger,  and  is  shown  by  the  proof  to  have  become  so 
in  consequence  of  work  done  in  addition  to  that  jvreecribed  by 
the  contract  The  lien  given  by  the  contract  cannot  be  en^ 
larged  so  as  to  secure  this  additbm  to  the  indebtedness,  upon 
the  ground  that  it  was  verbaUy  agreed,  or  intmided,  or  under- 
stood, when  the  additional  work  was  done,  that  it  should  be  se 
enlarged;  or  upon  the  ground  that  the  additional  indebtedness 
was  contracted  on  the  faith  of  the  lien;  for  there  is  no  aver- 
ment in  the  original  or  amended  bills  of  such  foots.  In  the 
entire  omission  of  any  such  averments,  this  case  diflbn  from 
FUUher  V.  Morey^  2  Story,  566. 

After  the  bills  of  exchange  were  given  to  secure  the  debt  due 
Schnets  &  Hewitt,  Moore  caused  an  indorsonent  upon  the  en- 
rollment of  the  boat  by  the  surveyor  and  inspector  of  the  port 
of  Louisville  to  be  made  as  follows:  '^Messrs.  Schnets  &  Hew- 
itt hold  a  lien  on  said  boat  to  secure  the  payment  of  six  drafts.'' 
eta,  '^and  this  indorsement  to  be  continued  on  all  enrollments 
issued  for  the  boat  until  all  the  above  drafts  are  fully  paid, 
and  Schnets  &  Hewitt  are  fully  satisfied/'  The  amended  bill 
alleges  that  Moore,  by  that  memorandum,  ^*  acknowledged, 
admitted,  declared,  and  gave  a  lien;"  and  the  original  bill 
says  that  he  thereby  **  acknowledged  and  recognised  the  lien." 

The  majority  of  the  court  regard  the  declaration  made  by 
Moore  to  the  surveyor  and  inspector  of  customs,  and  indorsed 
by  his  directions  upon  the  enrollment  of  the  vessel,  upon  the 
averments  of  the  bill  above  stated,  as  a  declaration  of  a  trust 
in  favor  of  Schnets  A  Hewitt  for  the  entire  amount  of  debt 
secured  by  the  drafts  described  in  the  indorsement  upon  the 
enrollment,  which  trust,  they  think,  is  valid  in  equi^,  and, 
being  sustained  by  proof^  must  be  upheld  in  this  case.  Taking 
all  the  circumstances  alleged  in  the  bill  together,  my  opinion 
is  that  the  indorsement  upon  the  enrollment  was  simply  made 
by  Moore's  direction  for  the  purpose  of  giving  notice  of  the  pre* 
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existing  Btatatoiy  lien,  and  was  not  designed  to  evidenoe  the 
declaration  of  any  new  trost.  The  authorities  referred  to  on 
the  brief  of  eonnsel  show  that  such  a  declaration  of  trust  as  mj 
brethren  sujypose  was  made  will  be  sustained  in  equity. 

The  complainants  in  the  cross-bill  are  entitled  to  no  relief 
The  language  indorsed  upon  the  enrollment,  in  favor  of  the 
complainants  in  the  cross-bill,  which  touches  the  subject  ot 
lien,  is  as  follows:  "The  above  obligation  being  given  for 
materials  and  workmanship  on  the  boat  building,  the  mortgage 
(Mr  lien  to  continue  on  the  boat  papers  as  security,''  etc.  If 
these  words  were  regarded  as  giving  a  lien,  it  would  be  a  lien 
"  on  the  boat  papers,''  which  would  be  absurd.  What  is  said 
about  continuing  the  lien  on  the  boat  papers  means  nothing 
more  than  that  the  tad  of  the  existence  of  the  lien,  given  by 
the  statute  to  the  boat-builder  should  remain  evidenced  by  an 
indorsement  on  the  papers  of  the  boat.  Its  object  was  merely 
to  give  notice  that  a  lien  existed  by  preserving  a  statement  of 
that  fact  upon  the  papers  of  the  boat. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded,  that  a  decree  may  be  rendered  consistent  with  the 
foregomg  opinion.  The  appellant  must  pay  the  costs  of  this 
court 
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WsBD  ^'Havmahji*  sas  TBomnoAL  HsAnMo  at  Svsuni  OouKMr  LiW, 

Bod  Ib  VBBd  to  dtBBribe  pnUio  rivon  whBM  tho  tido  obbo  Bod  Bowb. 
All  Stbxaiib  bblow  Tms-WATBt  abb  Pboca  Vaooi  PirBLia 
All  Stbbamb  abovb  Tn»-wAm  abb  Fbdia  Fagd  Pmitai& 
Wnnui  Omdk  bi  abovb  Tuxb-wavbb.  Owb  or  Pmnht  Bans  spoa  pstlf 

daJBiing  lor  it  tfio  <hanMitig  ol  s  aayigBblo  ■trMwi. 
iv  BiBBAM  BB  Ubbtul  ab  OomioB  Pabbaob  vobob  BBBsnauLtoPoauiv 
«  ol  BBfBwont  dagHk  lor  Taliuiblo  floBtegB»  or  wflUaimtly  Lkro  to  boor 
boBti  or  bBigM^  or  bo  ol  paUio  bm  in  tnaq^ortetioa  ol  propflrty^  it  him 
Hw  «haiBot«iBlioB  of  s  BBTigBblo  ofcreBDi. 
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8KBBAM  wanaL  wmoBM  Usid  ioe  TfuumoKrAnoHf  but  Uskd  nr  Snroui 

LrarAVOi  ovlt,  for  flottting  of  lumber  only  six  or  tevea  wSim,  ib  not  a 

sftTigable  strMDL 
kTo  I  In  ov  SntBAM  bt  Ohb  Piotrr  alovi^  sowbtbb  VASVAKa  il  naj  bo 

to  bim»  will  laako  it  a  navigiLfalo  t^tmm^  bnt'^pablio  mmt  ba  intorMted  to 

*onatitato  it  ao  snob. 
Whkbb  thbwi  SB  Ko  TmrDBNor  of  Proof  to  CascLwuat  wmam.  Ooh- 

FLicmro  Eyidxnob,  it  ii  oertainly  a  rij^t  of  tho  partioo  to  bare  from  tbo 

oourt  a  doohratiaii  of  tbe  legal  effeet  of  tbe  OTidenoo. 

OoDBT  18  HOT  BOWD  TO  OfUBOB  JVBT  A»  TO  LlOAL  BmOS   OF   BHTBB 

BrzDSiroii^  iulei%  after  oonoeesioa  of  all  pointi  npoa  whibb  there  wae  a 
oonfliot  of  evidenoe,  tbe  party  aaking  the  oharge  ia  eatitled  tberetOb 

LlOElfSB  n  AUTHOBTTT  TO  DO  PABTIOTLAB  AOT  OR    SkRIBS  OF  AOIS^  UpOft 

another*!  land,  without  poeeeosing  any  eetate  therein. 
pRivxLBQB  OF  Flqatxho  Spab8  vtov  Vmiyaxm  Sxbbai^  wbaf  it  doea  not 

inTol^e  tbe  holding  or  ooonpatum  of  the  real  eatate^  is  a  lioenae. 
UmaMOUTED  Parol  Lzoenbbb  ars  Gkitbrallt  Bxtooabd^  eren  when 

baaed  npon  a  valuable  oonaideration. 
It  is  AOAnrsT  All  Ooksgikroi  to  Pbrmit  Partt  to  Bmtokm  hb  Ijcm 

after  the  other  party  baa  acted  upon  it  so  fsr  that  damage  woald  resoH 
1      from  the  revooabon* 
Bbtopfill  in  Pais  Afplirs  wbbre  Partt  Wisbbs  to  Bxtokb  LicsiraB 

to  the  great  mjnry  of  the  other  par^  to  the  lioenae. 

Action  to  recover  damages  for  obstractioii  of  wateicoorse, 
by  William  Otis  against  James  Bfaodes.  Complainant  averred 
that  Rhodes  is  the  owner  of  a  large  tract  of  land  lying  on  both 
sides  of  Bashl  creek.  That  on  the  twenty-second  of  March, 
1854,  f)r  the  sum  of  twenty-five  dollars,  Rhodes  agreed  to 
allow  Plaintiff  the  privilege  of  floating  down  and  landing  at 
several  places  on  said  creek  certain  lumber  in  raft  form,  which 
he  had  felled  farther  up  the  stream  beyond  defendant's  land. 
Pursuant  to  agreement,  plaintiff  attempted  to  float  his  timber 
down  the  stream,  but  was  thwarted  and  prevented  in  every 
manner  by  defendant,  so  that  his  timber,  valued  at  fifteen  thou- 
sand dollars,  was  stranded,  became  rotten,  and  was  completely 
lost  Defendant  demurred  on  several  grounds;  among  others, 
that  it  was  impossible  to  determine  fix)m  the  complaint  whether 
the  action  was  founded  on  tort  or  on  contract;  and  incidentally 
the  question  arose  as  to  whether  or  not  Bashi  creek  might  be 
conddered  a  navigable  stream.  Conflicting  testimony  was 
introduced  which  went  to  prove  that  the  creek  was  not  used 
by  the  public  generally,  for  any  purpose,  and  that  it  had  been 
IJMBid  useful  to  the  plaintiff  in  this  instance  alone  and  fiwr  this 
jpurpose  only.    The  Opinion  states  the  furtharAurtik 

*   WUUam  O.  Jonesj  tat  the  appellant. 

A.  &  Mamiing^  contra. 
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By  Court)  A.  J.  Walksb,  C.  J.  The  word  "navigsUo^  lias, 
in  the  English  common  law,  a  technical  meaning,  and  is  nsed 
to  describe  public  risers  where  the  tide  ebbs  and  flows:  Angell 
on  Wateicoorses,  604,  sec.  542;  8  Kent's  Com.  512;  StuaH  v. 
Clarke,  2  Swan,  9  [58  Am.  Dec.  49];  Seott  y.  TFilbon,  8  N.  H. 
821;  Morgan  y.  Beading^  8  Smed.  A  M.  866;  C<iinmi»9Umer9  y. 
Wiih»r$,  29  Miss.  21  [64  Am.  Dec.  126];  Ex  parU  Jenning$j  6 
Cow.  518  [16  Am.  Dec  447]. 

The  charges  giyen  and  refiised  in  this  case  manifestly  used 
the  word  "  nayigable"  in  its  common,  and  not  in  its  technical, 
acceptation;  and  in  that  sense  we  will  understand  it  for  the 
purposes  of  this  opimon. 

It  is  undoubtedly  true,  as  held  by  this  court  in  EBur.  Carey, 
80  Ala.  726,  that  all  streams  below  tide-water  are  prima  facie 
public;  and  all  aboye  tide-water  are  prima  f<wie  priyate,  not 
Butgect  to  a  public  right  of  floatage  upon  them:  King  y.  Mon- 
tague, 4  Bam.  &  Cress.  598;  Angell  on  Watercourses,  696,  sec. 
635;  Mayor  of  ColeheeUr  y.  Brooke,  7  Ad.  A  EL,  N.  S.,  839;  53 
Eng.  Com.  L.  839;  Miles  y.  Rose,  5  Taunt.  706;  1  Eng.  Com. 
L.  240;  Wddsworih  y.  Smiih,  11  Me.  278;  Morgan  y.  King,  18 
Barb.  277. 

Bashi  creek,  being  aboye  tide-water,  is  prima  facie  not  a 
nayigable  stream.  The  onus  of  proof  was,  therefore,  upon  the 
party  claiming  for  it  the  character  of  a  nayigable  stream. 

It  is  difficult,  perhaps  impossible,  to  define  with  precisbn 
the  fresh-water  streams  which  are  public,  or,  in  the  common 
acceptation  of  the  term,  nayigable.  A  reference  to  the  decis- 
ions  will  aid  us  in  ascertaining  the  principles  upon  which  the 
question  is  to  be  decided,  as  to  the  creek  mentioned  in  the  bill 
of  exceptions  in  this  case. 

The  test  laid  down  in  People  y.  FlaU,  17  Johns.  211  [8 
Am.  Dec.  382],  of  a  fresh-water  stream  in  which  the  public 
haye  an  easement  for  purposes  of  transpcurtation  and  commer- 
eial  intercourse,  is  their  susceptibility  of  use  as  a  common 
passage  for  the  publia  The  navigability  oi  the  Hudson  at 
Stillwater  is  placed  upon  the  ground  that  it  was,  beneficially  to 
tiie  public,  subseryient  of  rafting:  PaUner  y.  MuBigan,  8  CaL 
818  [2  Am.  Dec.  270].  Lord  Hale  describes  nayigable  streams 
as  of  sufficient  depth  for  yaluable  floatage:  Angell  on  Water- 
courses, 596,  sec.  585.  In  Wadmorih  y.  Bmith,  11  Me.  278  [26 
Am.  Dec.  525],  it  is  said  those  streams  which  are  sufficiently 
large  to  bear  boais  or  barges,  or  to  be  of  public  use  in  the  trans- 
portation of  property,  are  highways  by  water>  oynr  which  the 
have  a  common  right. 
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The  Soath  Carolina  court,  while  declining  to  define  a  navi- 
gable Btream,  said  that  that  would  not  be  a  navigable  stream 
the  natural  obstructions  of  which  prevented  the  passage  of  any 
boats  whatever:  CateB  v.  WadlingUm^  1  McCord,  683  [10  Am. 
Dec.  699];  see  WUwh  v.  Forbes^  2  Dev.  L.  80;  Ingram  v.  Thread- 
gilly  8  Id.  61.  In  Tennessee  it  is  held  that  the  public  have  an 
easement  in  shallow  streams,  which  are  of  sufficient  depth  for 
valuable  floatage,  as  for  rafts,  flat-boats,  and  perhaps  small 
vessels  of  lighter  draught  than 'ordinary:  Stuart  v.  Clarke^  2 
Bwan,  16  [68  Am.  Dec.  49];  Elder  v.  BwrruSy  6  Humph.  864. 

The  language  of  the  decision  in  Mun»on  v.  Hungerford^  6 
Barb.  870,  is:  ^'A  stream  to  be  navigable  witiiin  the  authori- 
ties must  fiimish  a  common  passage  for  the  king's  people; 
must  be  of  common  or  public  use  for  carriage  of  boats  or  lij^t- 
ers;  must  be  capable  of  bearing  up  and  floating  vessels  for  the 
transportation  of  property,  conducted  by  the  agenqr  of  man. 
It  is  not  enough  that  a  stream  is  capable  (during  a  period  in 
the  aggregate  of  from  two  to  four  weeks  in  the  year,  when  it 
is  swollen  by  the  spring  and  autumnal  freshets)  of  carrying 
down  its  rapid  course  whatever  may  have  been  thrown  upon 
its  angry  waters,  to  be  borne  at  random  over  every  impediment, 
in  the  shape  of  dams  or  bridges,  which  the  hand  of  man  has 
erected.  To  call  such  a  stream  navigable  is  a  palpable  mia- 
application  of  the  term«'' 

It  is  intimated,  though  not  decided,  in  Brown  v.  ScoJUd^  8 
Barb.  289,  that  the  courts  will  take  judicial  notice  id  such 
streams  as  are  public  highways;  and  in  detennining  whether 
the  Carristo  river  is  navigable,  stress  is  laid  upon  the  fiust  that 
it  had  been  used  as  a  highway  since  the  settlement  of  the  ooun* 
try;  and  the  remark  is  made  ^'  that  these  great  natural  chan- 
nels and  avenues  of  commerce,  whenever  they  are  found  of 
sufficient  depth  to  float  the  products  of  the  mines,  the  forests, 
or  the  tillage  of  the  country  through  which  they  flow  to  mar- 
kety  have  always  been  adjudged  by  our  courts  to  be  subject  to 
the  right  of  passage,  independent  of  legislation.'' 

The  question  in  Curtis  v.  Keederj  14  Barb.  611,  was  whether 
Calikoon  creek  was  a  navigable  stream.  The  proof  was  that 
the  tide  did  not  ebb  and  flow  in  the  stream;  that  in  its  nat- 
ural state  it  was  not  capable  of  floating  a  log;  that  when 
swollen  by  freshets  or  the  melting  of  snow  it  would  bear  up  a 
raft  or  single  logs  of  timber;  that  it  had  been  occasionally  used 
for  many  years  by  a  few  persons.  Declaring  that  a  stieam  to 
bo  navigable  must  be  a  common  passage  for  the  king's  paoplOi 
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BMUt  be  of  public  nee  tat  carriage  of  boats  and  lighten,  moat 
be  capable  of  bearing  ap  and  floating  vesselB  for  the  transpor- 
tation of  property,  conducted  by  the  agency  of  man,  the  court 
lield  that  the  Btream  was  not  navigable. 

In  Morgan  v.  JTttijf,  18  Barb.  277,  it  was  decided  that  a 
itream  might  be  public,  although  uaefiil  only  to  float  angle 
logB  without  manual  guidance;  and  that  a  stream  upon  which 
and  its  tributaries  saw-logs,  to  an  unlimited  amount,  would  be 
floated  every  spring,  and  for  a  period  of  from  four  to  eight 
weeks,  and  for  the  distance  of  a  hundred  and  fifty  miles,  and 
upon  which  unquestionably  many  thousands  would  be  annu« 
ally  transported  for  many  years  to  come,  has  the  character  of 
a  public  stream  for  that  purpose:  See  also  Brawn  v.  Chad- 
kouriM,  81  Me.  9  [60  Am.  Dec.  641];  Moor  v.  Feosie,  82  Id. 
848  [52  Am.  Dec  656]. 

Jfof^n  V.  King^  siipm,  presented  a  peculiar  case,  where  the 
immense  forests  of  valuable  timber,  contiguous  for  a  great  dia* 
tance  to  the  stream  which  flowed  along  the  great  slope  firom 
the  south  towards  the  St.  Lawrence,  made  the  creek  the  means 
of  transportation  for  the  marketable  product  of  the  labor  and 
enterprise  of  a  great  number  of  people  throughout  a  large  ex- 
tent of  country.  The  number  of  people  interested  in  the  use 
of  the  stream  for  a  particular  purpose,  the  magnitude  of  the 
public  interests  involved,  and  the  fltness  of  the  stream  for  the 
carriage  of  the  peculiar  article  of  commerce  of  a  large  sectkn 
of  country,  were  controlling  elements  in  that  case. 

Rowe  V.  OrawUe  Bridge  Corporation^  21  Pick.  844,  decides 
that  a  creek  below  tide-water  would  not  be  public  unless  it  was 
"  navigable  to  some  purpose  useful  to  trade  and  agriculture." 

The  length  of  time  for  which  an  appropriation  to  public  use 
has  existed  is  prescribed  as  one  of  the  tests,  though  certainly 
not  a  controlling  one,  of  a  navigable  stream:  Woolrych  on 
Waters,  40;  Shaw  v.  Crawford^  10  Johns.  286.  Force  is  given, 
in  most  of  the  cases,  to  the  consideration  tliat  the  stream  had 
or  had  not  been  long  used  for  public  purposes:  King  v.  Mon- 
tagtie^  4  Bam.  A  Cress.  598.  This  consideration  is  entitied  to 
less  weight  in  a  new  than  in  an  old  country;  but  the  country 
through  which  the  creek,  upon  the  character  of  which  we  are 
passing,  flows,  is  not  so  new  as  to  make  it  unimportant. 

Another  inquiry,  which  is  of  some  importance  in  testing  the 
eharaoter  of  a  stream,  is  whether  it  was  omitted  tmn  the  gov* 
•niment  surr^:  JSOii  v.  Corsy,  80  Ala.  726. 

From  the  somewhat  conflicting  authorities  which  we  have 
examined,  we  attain  the  conduaion  that  in  determining  the 
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dhazttctar  of  li  stream,  inqtdry  should  be  made  as  to  the  follow^ 
iug  pointB:  Whether  it  is  fitted  for  valuable  floatage;  whether 
the  public^  or  only  a  few  iodividualSy  are  interested  in  trans-' 
portation;  whether  any  great  public  interests  are  involved  itf 
the  use  of  it  for  transportation;  whether  the  periods  of  its 
capadly  for  floatage  are  suffidentlj  long  to  make  it  susoep- 
tible  of  use  beneficially  to  the  public;  whether  it  has  been 
previously  used  by  the  people  generally,  and  how  lung  it  has 
been  so  used;  whether  it  was  meandered  by  the  government 
surveyore,  or  included  in  the  surveys;  whether,  if  dedaied 
public,  it  will  probably  in  future  be  of  public  use  for  carriage. 
And  in  the  application  of  these  inquiries  to  the  facts  of  a  case, 
it  is  to  be  remembered  that  the  onus  probandi  is  upon  the 
party  claiming  that  a  stream  above  tide-water  is  public. 

Applying  the  tests  above  indicated  to  this  case,  we  dedds 
that  Bashi  creek  is  not  a  navigable  stream.  There  is  no  proof 
that  Bashi  creek  can  be  used  for  any  purpose,  save  the  floating 
of  timber.  There  was  no  proof  that  the  creek  could  be  used, 
even  for  that  purpose,  for  a  greater  distance  than  about  six  or 
seven  miles  in  a  direct  line.  It  had  never  been  used  before  by 
any  person  for  transportation  in  any  way.  It  has  never  been 
used  since  by  any  person  for  that  purpose.  It  is  not  shown 
that  there  are  laige  and  extensive  forests,  fitted  to  afford  tim- 
ber for  market,  contiguous  to  the  stream;  nor  is  it  shown  that 
any  great  business  of  transporting  timber  on  it  can  ever  spring 
up.  It  does  not  appear  that  the  public  generally,  or  any  large 
number  of  persons,  will  ever  use  the  stream  for  such  purpose. 
Indeed,  the  short  distance  to  which  the  stream  can  be  used 
affords  a  strong  argument  that  no  large  number  of  perscms  will 
probably  ever  use  it  for  floating  timber.  The  stream,  even 
below  the  mouth  of  Tallahatta  creek,  can  only  be  used  for 
floatage  in  freshets  from  head-water,  or  from  backwater  from 
the  Tombeckbe  river.  In  case  of  freshets  from  head-water,  it 
can  be  used  for  floating  rafts  only  for  a  very  short  time;  because 
the  creek,  being  a  short  one,  runs  down  very  soon.  The  sea* 
sons  being  unusually  dry,  it  was  impracticable,  from  the  spring 
ef  1854  to  some  time  in  the  winter  of  1856,  to  float  spare  out  ol 
theoreek;  thus  showing  that  for  long  periods  of  time  it  is  totally 
useless,  even  to  float  logs.  The  highest  estimate  of  the  aggre- 
gate of  the  brief  periods  when  it  might  be  used  for  the  short 
distance  for  floating  rafts  and  logs,  on  account  of  freshets  and 
backwater,  is  three  months.  The  creek  is  not  shown  to  have 
been  ezoepted  from  the  government  surveys.    Upon  suob  evi- 
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denoe,  it  caimot  be  held  that  Badd  creek  is  a  nsngabfe  BtEBsm. 
It  18  not  sufficient  to  show  that  a  contingency  has  arisen,  or 
may  arise,  in  which  a  particular  individual  can  use  the  strMtm 
lor  a  valuable  purpose.  The  public  must  be  interested  before 
it  can  become  a  public  highway. 

The  holding  such  streams  to  be  public  highways  would  be 
productive  of  great  and  extensive  injury  to  individuals  and 
the  public.  A  large  number  of  creeks  in  the  state,  never 
thought  of  as  navigable  streams,  might  be  used  for  floating 
rafts  for  as  long  a  time  in  each  year,  and  perhaps  for  a  greater 
distance,  if  advantage  were  taken  of  every  rise,  however  short 
in  duration.  Every  mill-dam  on  any  of  those  creeks,  ewery 
bridge  over  them,  every  water-gap,  and  every  foot-log  could  be 
treated  as  a  nuisance,  at  the  option  of  any  individual  iribo 
might  think  proper  to  go  up  the  stream  and  prepare  a  raft  of 
timber  to  await  a  rise  from  a  freshet  to  float  his  raft  down; 
and  he  might  sue  the  owners  of  mills  for  all  damage  sustained 
in  consequence  of  the  interference  of  the  dams.  To  regard 
such  streams  as  navigable  could  subserve  no  usefhl  pubUe 
purpose,  and  might  prove  detrimental  to  the  great  manufac- 
turing interests  of  the  state  as  weU  as  to  the  public  interest  in 
having  suitable  bridges  on  the  public  roads:  Moffett  v.  Brewer^ 
1  Iowa,  348;  Variel  v.  SrnUhj  9  Paige,  568;  K.  M.  I.  Co.  v.  Jmh$, 
6  Ind.  103. 

When  the  facts  are  ascertained,  the  question  whether  the 
stream  is  a  public  highway  is  a  question  of  law:  Morgan  v. 
King,  18  Barb.  285.  Making  every  intendment  in  favor  of  the 
plaintiff  which  would  be  proper  on  a  demurrer  to  evidence,  we 
think  the  law  pronounces  the  judgment  that  Bashi  creek  was 
not  a  navigable  stream;  and  we  decide,  therefore,  that  the 
court  below  erred  in  refusing  to  charge  the  jury  that  uiKm  the 
evidence  in  this  case  the  creek  was  not  a  navigable  stream. 

There  is  no  tendency  of  proof  to  the  conclusion  that  the 
floatage  upon  the  stream  has  ever  been,  is  now,  or  ever  can  be 
valuable  to  the  public  generally;  and  while  the  proof  may  be 
conflicting  in  its  description  of  the  stream,  there  is  no  conflict 
as  to  facts  indispensably  necessary  to  make  it  a  navigable 
stream.  In  such  a  case,  it  is  certainly  a  right  of  the  parties 
to  have  from  the  court  a  declaration  of  the  legal  effect  of  the 
evidence,  unless  some  sufficient  legal  reason  for  not  giving  it 
exists:  Knapp  v.  MeBridej  7  Ala.  29;  HMing9Worth  v.  JfaritH, 
?3  Id.  597;  Sivift  v.  Fttzhugh,  9  Port  67;  Skwner  v.  State^  80 
Ala.  526;  Knight  v.  BeU,  22  Id.  206;  Woo^for^  v.  SnUtMm,  23 
Id.&68;  Pou>dly.8iaU,27  Id. 62;  Crum  v.  TFiOiaflii, 29  Id. 446. 
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But  the  ooort  cannot  be  reqniied  by  a  party  to  charge  tha 
jury  as  to  the  legal  effect  of  the  entire  evidence,  unleBS,  after 
the  concession  of  all  points  upon  which  there  was  a  conflict  of 
eridence,  and  of  all  adverse  inferences  bcm.  the  evidence,  he 
is  entitledAo  the  charge.  We  do  not  deny  that  no  error  could 
be  predicated  of  a  reftisal  by  the  court  to  charge  the  jury,  as  to 
oral  testimony,  that  there  was  no  evidence  of  any  particular 
feet,  because  the  presiding  judge  did  not  remember  whether 
there  was  or  not:  Knox  v.  Fair^  17  Ala.  508;  Laneoiier  Cimnty 
Bank  v.  AUbrighi,  21  Pa.  St.  228.  Whether  a  presiding  judge 
could  legally  excuse  himself  for  the  omission  to  give  such  a 
charge,  upon  the  ground  that  he  did  not  remember  the  evidence, 
it  is  not  necessary  for  us  to  decide,  because  no  such  ground  of 
refbsal  was  assumed  in  this  case,  and  the  legitimate  inference 
from  the  bill  of  exceptions  is,  that  its  reftisal  was  a  rqectioQ 
of  the  legal  proposition  involved. 

The  plaintiff  in  this  case  claims  damages,  not  only  upon  the 
ground  that  Bashi  creek  was  a  navigable  stream,  but  that  he 
had  a  rij^t  resulting  fitmi  contract  to  float  his  spars  down  it 
It  is  a  debated  point  between  the  counsel,  whether  the  contract 
that  the  plaintiff  might  float  his  spars  througih  the  lands  of  the 
defendant  was  a  mere  license,  or  the  transfer  of  an  interest  in 
land,  within  the  statute  of  frauds.  A  license  is  defined  by 
Kent  to  be  an  authority  to  do  a  particular  act,  or  series  of  acts, 
upon  another's  land,  without  possessing  any  estate  thmein:  8 
Kent's  Com.  692;  Riddle  v.  Brawn,  20  Ala.  412  [56  Am.  Deo. 
902].  The  distinctbn  between  an  easement,  witiiin  the  statute 
of  frauds,  and  a  license,  is  sometimes  difficult  of  discernment; 
but  there  can  be  no  doubt  that  the  privilege  of  floating  the 
plaintiff's  spars  upon  a  private  stream  of  the  defendant^  which 
does  not  involve  the  holding  or  occupation  of  the  real  estate, 
is  within  the  definition  of  a  license.  Indeed,  the  books  abound 
in  cases  where  privileges  on  land  of  a  much  more  fixed  and 
lasting  character  have  been  held  to  be  mere  licenses:  Wood  v. 
LedbetUr,  18  Mee.  A  W.  888;  Browne  on  Statute  of  Frauds,  80^ 
sees.  27,  28;  2  Piatt  on  Leases,  28;  DuboU  v.  KOy,  10  Barb. 
496;  Cook  v.  SteamB,  11  Mass.  587;  Dav%9  v.  Townoend,  10 
Barb.  884;  Jamimm  v.  ifiOman,  8  Duer,  256;  If'Sbon  v.  Choi- 
fantj  15  Ohio^  248  [45  Am.  Deo.  574];  Le  Femn  v.  L$  Aem,  4 
Serg.  &  B.  241;  Beriek  v.  Kern,  14  Id.  267  [16  Am.  Deo.  497]; 
Angell  on  Watercourses,  c  8. 

It  is  true  that  parol  licenses,  unexecuted,  avs  generallj, 
thoQi^  not  universally,  held  to  be  revocable,  eiven  when  thqr 
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are  made  upon  a  yaluable  oGneideration.  The  queatton  in  fUa 
case  is  not  whether  the  lioenae  waa  reyocable  befixre  it  was 
acted  on;  it  is  whether  the  license  can  be  revoked  after  it  had 
been  obtained  for  a  yalnable  consideration,  and  the  plaintiff, 
acting  under  it,  had  convejred  his  spars  to  the  creek,  and 
placed  them  in  it,  ready  to  be  carried  down  the  stream  by  the 
anticipated  rise,  when  the  revocation  would  work  great  injury 
to  the  plaintiffi  and  when  the  exercise  of  the  authority  con- 
Ifarred  would  involve  no  occupancy  of  tke  defendant's  land. 
There  are,  we  admit^  some  authorities  which  would  allow  a 
revocation  of  the  license,  even  under  these  circumstances;  but 
we  are  not  willing  to  follow  theoL  It  would  be  against  all 
oonsdeDce  to  permit  the  defendant  to  revoke  his  license  after 
the  plaintiff  had  acted  upon  it  so  fer  that  great  damage  must 
necessarily  result  from  the  revocation.  Every  reason  upon 
which  the  doctrine  of  estoppels  tn  pais  rests  applies.  It  is  a 
plain  case  where  one  party  has,  by  his  conduct,  induced  another 
to  act  in  such  a  manner  that  he  cannot  be  allowed  to  retract 
without  serious  injury  to  that  other  person.  We  think  a  denial 
of  the  right  of  revocation,  under  such  drcumstancee,  is  con- 
sistent with  Justice  and  right,  supported  by  the  analogies  of 
the  law,  and  many  reqiectable  dedsions:  Beriek  v.  Kem^  14 
Berg,  ft  B.  267  [16  Am.  Dec.  497];  NeiOeUm  v.  8He$,  S  MbL  U; 
Angell  on  Watercourses,  dir.  5,  c  8;  HaU  ▼.  Chajflee^  18  Vt 
160;  BridgeM  ▼.  AtraO,  1  Dey.  ft  B.  492;  Schefidd  ▼.  CoOi^r^ 
8  Oa.  82;  Le  Femn  ▼.  Le  Fevre^  4  Berg,  ft  B.  241. 

We  think,  iq^on  the  averments  in  the  declaration,  BasU 
ereek  would  be  a  naTigable  stream.  The  complaint  contains, 
therefore,  a  cause  of  action  predicated  upon  an  alleged  inter- 
faenoe  with  and  obstruction  of  the  plaintLBTs  right  to  navigato 
a  public  stream.  This  cause  of  action  is  in  trespass  on  the 
ease.  The  complaint  also  onntains  a  cause  of  action  fer  an 
infiingoment  by  the  defendant  of  the  plaintiff's  right  growing 
out  of  a  contract  with  the  defendant^  and  a  breach  of  the  de- 
fcndanVs  duty  under  that  contract  This  was  also  a  cause  of 
aetion  in  case:  Mffen  y.  GUbert^  18  Ala.  467;  WUkinmm  y. 
IfoMly,  Id.  288.  niededaratioiiytlMvefera,  contains  two  com- 
plete causes  of  action. 

The  Judgment  <tf  the  oonvt  bdow  is  reversed,  and  the  eanse 
remanded. 


Vawvummm  SnauMi^  What  Ouwsnwm  8MAsBrfv.CfarHfl8Am.Dta 
420,  and  aoto;  OmmOmhmen  t.  IftOm^  S4  U.  ISSi  iMs'  r.Mm^U  U 
VMX  iBd  aoto  764. 
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ftioifr  m'  'WtMa  Loos  zk  Sxkiam:  6m  2^00!  ▼.  Xortiii  66  Am.  I>eo.  298» 
and  note  306. 

Licnvn,  What  CovBrinms:  8ee  Midie  ▼.  Bromh  66  Am.  Deo.  202,  and 
note  206;  wIma  and  how  far  revooablo:  ffmlekm  ▼.  Puitiam,  64  Id.  168,  and 
nofea  166,  167. 


MOOBE   V.   AlTLETON, 

[i4  AMWIMA,  147.] 

ExicunoN  AHP  Lumjlitt  of  Biu.  of  Excxptiohs  nun  xi  TwnxD  by  tho 
law  in  foroe  at  the  oommeneement  of  the  suit. 

Brxach  of  Impuxd  PBomsx  of  iNDXtanrr  against  Lossbb  Suscairxd  xr 
AoxMT  m  the  eoope  of  his  agency  ia  sofficiently  aToned  by  an  averment 
that  the  prinetpal  had  notice  of  the  loises  and  damages  sostained  by  the 
agent  and  set  forth  in  the  dedarationt  and  failed  to  pay  the  same. 

Plxa  that  "PLAnrnrF  did  not  Notift  DxFXNDtANT"  fails  to  negatrve 
notice  to  the  defendant. 

JUDOnXNT  AGAINST  PrINOIPAL  AND  AOXMT  IN  FaTOX  OF  OWXXX  OF  Gb:A»> 

TXL8  tortioosly  taken  by  the  agsnt  nnder  command  of  the  principal  it 
oonclnsiye  tipon  the  principal  as  to  the  ownership  of  the  property  in  an 
action  by  the  agent  against  the  principal  npon  the  implied  promise  of 
indenmity 

Action  by  Appleton  againfit  Moore  to  reoover  damages  bub* 
tained  from  acts  done  in  the  capacity  of  agent  for  the  defend- 
ant.  The  first  declaration  contained  two  oomits,  both  of  which 
were  held  defective  on  error:  Moore  v.  Appleton,  26  Ala.  633. 
In  that  case,  however,  it  was  determined  that  the  plaintiflf  had 
a  right  of  action.  It  was  there  decided  that  when  an  agent  is 
employed  by  his  principal  to  do  an  act  which  is  not  manifestly 
illegal  and  which  he  does  not  know  to  be  wrong,  such  as  to  take 
chattels,  which,  althongh  claimed  adversely  by  another,  he  has 
reasonable  ground  to  believe  belong  to  his  principal,  the  law 
implies  a  promise  of  indemnity  by  the  principal  for  such  losses 
and  damages  as  flow  directly  and  immediately  from  the  execu- 
cution  of  the  agency;  and  on  such  implied  promise  case  and 
oMumptit  are  equally  maintainable,  but  in  both  forms  of  action 
the  declaration  must  allege  a  breach.  After  the  cause  was  re- 
manded, the  plaintiff  filed  an  amended  second  count,  stating 
that  he  bad  been  appointed  by  the  defendant  as  his  general  and 
special  agent,  and  while  acting  in  that  capacity,  he,  together 
with  the  defendant  and  at  the  latter's  request,  took  poesesBioD 
of  certain  chattels;  that  at  the  time  he  did  not  know  that  the 
taking  was  tortious,  but  acted  in  good  faith  as  the  defendant's 
agent,  and  upon  the  faith  of  his  representations  that  the  taking 
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was  lawfal;  that  aftenrards  one  Aaron  B.Qiiinbj,  in  a  snii 
against  the  plaintiff,  reoovered  a  judgment  for  two  hundred 
dollars  damages  for  the  taking,  which  was  coUeoted  from  the 
plaintiff  under  execution,  and  that  the  plaintiff  was  put  to  an 
additional  expense  of  two  hundred  dollars  for  attorney  fees 
and  other  expenses  incident  to  the  litigation  of  the  suit.  ''And 
plaintiff  avers  that  said  defendant  had  due  notice  of  the  rendi- 
tion of  said  judgment  and  the  collection  thereof  from  plaintiff 
and  that  said  judgment  and  payment  were  on  account  of  said 
taking,  and  of  all  the  other  losses  and  damages  sustained  by 
plaintiff,  as  above  set  forth,  and  fedled  and  refused  to  pay  the 
same,  or  any  part  thereof,  by  means  whereof  the  plaintiff  has 
been  injured,"  etc.  The  defendant's  demurrer  to  this  count 
having  been  overruled,  he  pleaded:  1.  The  general  issue;  2. 
"  That  plaintiff  did  not,  before  the  institution  of  this  suit,  notify 
defendant  that  he  (plaintiff)  had  been  compelled  by  legal  pro- 
cess or  otherwise  to  satisfy  any  part  of  the  judgment  recovered 
by  said  Quinby  against  him,  nor  did  he  ever  demand  of  said 
defendant  before  the  institution  of  this  suit  the  amount  which 
he  now  says  he  has  paid;"  8.  ''That  the  goods  and  chattels  in 
plaintiff's  declaration  mentioned,  at  the  time  when  the  same 
were  taken  in  possession  by  plaintiff,  were  the  property  of  this 
defendant."  The  court  sustained  a  demurrer  to  the  second  and 
third  pleas.  The  defendant  assigns  error  to  the  overruling  of  the 
demurrer  to  the  amended  count  and  to  the  sustaining  of  the  de- 
murrers to  his  second  and  third  pleas,  and  he  also  reserved  a  bill 
of  exceptions  to  the  rulings  of  the  court  upon  the  trial.  Although 
it  does  not  so  appear  from  the  pleadings,  the  judgment  recov- 
ered by  Quinby  was  against  both  the  plaintiff  and  defendant. 

D.  P.  LevfiSy  for  the  appellant. 
R.  W.  Walker^  contra. 

By  Court,  Stoke,  J.  This  suit  was  commenced  before  the 
code  went  into  operation,  and  hence  the  execution  and  legality 
of  the  bill  of  exceptions  must  be  tested  by  the  statute  as  it  is 
found  in  Clay's  Digest,  307,  sec.  5.  The  paper  found  in  this 
record,  which  is  relied  on  as  a  bill  of  exceptions,  has  neither 
a  seal  nor  scroll;  and,  under  our  former  decisions,  we  cannot 
regard  anything  it  contains:  Floyd  v.  FowfUain^  17  Ala.  700; 
Godden  v.  Le  Orand^  28  Id.  168. 

This  reduces  our  investigations  to  very  narrow  limits. 

The  second  count  in  the  amended  declaration  strictly  con- 
forms to  the  decision  of  this  court,  pronounced  when  the  case 
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was  he6m  us  at  a  previous  tenn:  Moore  t.  AppleUmy  26  Ala. 
633.  We  there  said:  "An  ayerment  that  the  principal  had 
notice  of  the  losses  and  damages  sustained  by  the  agent,  set 
forth  in  the  declaration,  and  failed  to  pay  the  same,  would  be 
a  good  breach  in  such  a  case  as  this."  This  declaration  con- 
tains that  averment. 

The  second  plea  is  defective  in  this,  that  while  it  fiedls  to 
negative  notice  to  the  defendant,  its  object  and  aim  are  to  cast 
on  the  plaintiff  the  new  and  additional  burden  of  proving  that 
he  himself  had  given  notice  of  the  recovery  and  payment,  or 
had  demanded  payment  of  the  money  before  he  instituted  his 
suit.  This  is  a  palpable  attempt  to  depart  from  our  former 
decision,  and,  under  our  rules,  cannot  be  tolerated:  MatthetoSj 
Fiideyy  A'  Co.  v.  Sands  &  Co.j  29  Ala.  136,  and  authorities  cited. 

The  third  plea  is  defective,  and  the  demurrer  to  it  was 
rightly  sustained. 

We  have  now  disposed  of  all  the  questioDS  which  the  state 
of  the  record  authorizes  us  to  consider. 

Judgment  of  the  circuit  court  aflSrmed. 

R.  W.  Walker,  J.,  having  been  of  counsel,  did  not  sit  in 
this  case. 


JODOMSMT    OF    COUST  OV  OOMFETKNT  JuBUDIOnOir  D  OuSUmSIV  Vpoo 

partias  and  privies  npon  matters  adjudicated  therein:  MUk  ▼.  Ckarkf  70  Am. 
Deo.  003^  and  cases  dted  in  the  note  006;  Cfraameifar  ▼.  Beemm^  Id.  909,  note 
814;  Detriek  v.  Migatt,  68  Id.  684;  with  respect  to  ownership  d  property: 
nomoBon  V.  Odum,  Id.  168. 

Indsmnitt  AjfD  ConTEUwmoir  BsrwKKH  Wboho*dobb8:  Seeaototo  £ifi- 
wood  ▼.  MUlar^  amk,  p.  134. 


Johnson  v.  Lightsey. 

[84  Alabama,  109.] 

Sebok  must  bb  AppABXinr  fbom  Bux  of  Excxftion. 

Apmthwon  of  Evn>BNCE  WmoH  miubt  iiatb  bbbn  Relbvavt  to  QuvnoR 
Involved  is  not  error  unless  the  bill  of  exceptions  negatives  the  eadst- 
ence  of  circanuftances  making  it  relevant. 

Oh  Question  of  Nbgliokncb  of  Cabrikb,  Hx  mat  Show  that  Dblat  hi 
Transportation  had  been  consented  to  by  the  shipper  before  the  com- 
mencement of  the  voyage. 

OiaiiTBR  iCAT  Show  that  It  was  Cobtomabt  job  Two  Flat-boaxb  laden 
with  cotton  to  descend  the  river  lashed  together  where  cotton  was  dam- 
aged while  being  thus  transported. 

OOHFBTBNOT  A8  WlTNESSIS  OF    PERSONS  NOT    PARTIES  TO    RSCNXBD  is  prC- 

samed  nntil  the  contrary  appears,  and  the  onacs  is  upon  the  objeotor  to 
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Acfw  the  iiftoonipetaioy.  It  ia  not  emofoffii  tfatt  »  bmn  probability  of 
fnoompotflDoy  dumld  bo  nioed;  the  faote  upon  wbioh  it  depootds  miut  b« 
fairly  astaUiflbacL 
fkunr  IN  Obibob  of  Boat  ax  Timm  aw  Aocofmn  n  OmiMi'BfiT  Wiiww 
TOE  Oabbtib  in  an  actum  against  him  for  damages  to  good%  nnloos  it  b 
aiBmiatiTely  abown  that  tfao  act  of  nei^igenoa  that  oanied  tho  ii^jiiiy  to 
the  goods  rendnod  tho  pflct  liablo  to  the  caciier. 

Acnov  by  lightsey  against  Johnson  to  recover  the  freight 
agreed  to  be  paid  for  the  transportation  of  the  defendant's  cotton 
OD  flat-boats  from  Selma  to  Mobile.  The  defendant  pleaded 
that  the  cotton  was  damaged  in  the  transportation,  through  the 
plaintifTs  negligence,  and  that  the  defendant  was  entitled  to 
recoup  the  damages.  Upon  its  arrival  at  Mobile  the  cotton  was 
found  to  have  been  damaged  in  its  journey  down  the  Alabiuna 
liver  to  the  extent  of  five  or  six  dollars  a  bale.  The  bills  of 
lading  contained  the  customary  clause,  ^'excepting  dangers  of 
the  river.''  The  plaintiff  introduced  as  a  witness  the  pilot  whom 
he  employed  to  take  the  flat-boats  down  the  river.  The  defend- 
ant objected  to  the  competency  of  this  witness,  and  after  the 
evidence  was  dosed,  moved  to  exclude  his  testimony  from  the 
jury.  The  court  overruled  the  objection  and  motion,  and  the 
defendant  excepted.  The  pilot  testified  ^^that  he  had  been  a 
pilot  on  the  Alabama  river  on  steamboats  for  four  years  before 
1865,  but  had  never  been  a  pilot  on  a  flat-boat;  that  he  was 
employed  by  the  plaintiff  to  take  said  flat-boats  to  Mobile,  and 
did  take  them  to  Mobile;  that  he  started  from  Selma  with  twe 
of  the  boats,  and  in  passing  a  place  called  White's  Shoal,  with 
the  two  boats  lashed  together,  one  of  them  stranded  and  had  to 
be  left  behind;  that  it  remained  there  some  five  or  six  day s,  and 
was  then  taken  off  by  a  person  employed  for  that  purpose  by 
theTdefendant;  that  the  channel  of  the  river  at  White's  Shoal 
was  narrow  and  dangerous,  and  the  stream  rapid ;  that  one  boat 
at  a  time  could  have  entered  or  passed  with  safety,  and  both 
boats  could  have  been  taken  through  together  if  he  had  known 
the  channel;  and  that  he  went  on  down  the  river  to  a  place 
called  Upper  Peach  Tree,  and  telegraphed  back  to  Selma  to 
know  whether  the  river  was  rising."  To  the  statement  concern* 
ing  his  telegraphing  to  Selma,  the  defendant  objected,  as  irrel^ 
vant,and  the  court  having  overruled  the  objection,  the  defendant 
excepted.  The  pilot  also  testified  that  when  he  left  Selma  it 
was  the  understanding  that  he  was  to  take  two  of  the  boats  and 
go  to  Upper  Peach  Tree,  leave  them  there,  and  return  to  Selma 
for  the  other;  and  that  this  was  the  understanding  between 
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the  plaintiff  and  the  defendant's  agent  at  the  instance  of  the 
latter.  The  defendant  objected  that  this  evidence  was  illegal 
and  irrelevant,  and,  the  coort  overruling  the  objection,  the 
defendant  excepted.  The  plaintiff  asked  the  witness  if  it  was 
usual  on  the  Alabama  river  for  flat-boats  to  go  down  two  lashed 
together,  and  the  witness  replied  that  he  had  sometimes  seoi 
one  boat,  and  sometimes  two  and  three  boats  lashed  together, 
going  down  the  river.  The  defendant  objected  to  this  question 
and  answer,  because  the  evidence  was  illegal  and  irrelevant, 
and  excepted  to  the  overruling  of  his  objections.  Other  evi- 
dence was  introduced  to  show  that  it  was  customary  for  flat- 
boats  laden  with  cotton  to  descend  the  Alabama  river  two 
lashed  together.  The  defendant  excepted  to  the  overruling  of 
his  objections  to  this  evidence.  Upon  these  ezceptioQB  the 
defendant  assigned  error. 

Aleamnder  Whiiej  for  the  appellant. 
J.  22.  John  and  John  21  Morgan^  contra. 

By  Court,  A.  J.  Walkeb,  C.  J.  We  cannot  affirm  that  the 
court  erred  in  the  admission  of  evidence,  unless  the  vice  of  its 
ruling  is  apparent  from  the  bill  of  exceptions.  The  entire  evi- 
dence in  tins  case  does  not  seem  to  be  set  forth  in  the  bill  of 
exceptions.  It  is  conceivable  that  in  a  case  where  the  negli- 
gence of  a  carrier  by  water  is  the  point  of  controversy,  the  fiu^ 
of  his  communicating  with  a  point  above  on  the  river,  as  to 
the  stage  of  the  water,  might  be  material  and  relevant  For 
example :  if  a  boat  were  aground,  it  might  be  a  matter  of  proper 
caution  for  the  carrier  to  ascertain,  by  telegraphic  communica- 
tion, whether  there  was  a  prospect  of  an  early  rise  in  the  river; 
the  existence  or  want  of  such  a  prospect  might  materially  in- 
fluence the  judgment  of  a  prudent  man  in  such  a  contingency; 
and  it  might  be  that  the  failure  to  resort  to  the  telegraph  for 
information  as  to  the  approach  of  a  rise  would  justify  an  argu- 
ment against  the  carrier  as  to  the  exercise  of  proper  diligence. 
The  bill  of  exceptions  does  not  negative  the  existence  of  cir- 
cumstances in  which  the  testimony  would  have  been  relevant; 
and  presuming  in  favor  of  the  correctness  of  the  ruling  in  the 
drcuit  court,  we  regard  it  as  justified  by  the  fiaots  of  the  cast 
as  they  were  presented  to  that  court. 

The  defendant  could  not  complain  that  there  was  a  delay  at 
Upper  Peach  Tree  while  the  pilot  returned  for  other  boats,  if 
such  delay  was  pursuant  to  his  agreement,  made  thiongb  his 
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agent.  He  eoold  reoover  no  damages  for  myaaj  reaiilting  from 
a  delay  to  which  he  aeeented:  Colbert  v.  Damd^  82  Ala.  814. 
It  was  therefore  permissible  for  the  plaintiff  to  prove  that  there 
was  an  "nnderstanding"  before  the  commencement  of  the 
voyage,  with  defendant's  agents  that  such  delay  should  oocur; 
because  it  afforded  an  excuse  for  that  fix>m  which  negligenos 
might  otherwise  have  been  argued. 

The  fSEU)t  that  two  boats,  lashed  together,  had  frequently 
been  taken  down  the  river,  had  a  material  and  direct  bearing 
upon  the  question  whether  there  was  negligence  in  the  plain- 
tiff's adopting  the  same  plan.  The  tendency  of  the  proof  was 
to  demonstrate  that  the  plaintiff,  in  lashing  two  boats  together, 
did  not  adopt  a  new  and  untried  plan  of  navigation,  but  one 
which  had  been  successfully  practiced  belbfa  There  was, 
therefore,  no  error  committed  in  permitting  the  plaintiff  to 
prove  by  his  witness  ''that  he  had  seen  sometimes  one  boat,  at 
other  times  two  and  three  boats  lashed  together,  going  down 
the  river;"  and  that  it  was  customary,  on  the  Alabama  river, 
for  flat-boats  laden  with  cotton  to  descend  two  lashed  together. 

The  remaining  question  to  be  considered  in  the  case  is, 
whether  the  pilot  on  the  boats  freighted  with  the  defendant's 
cotton  was  competent  to  testify  as  a  witness  for  the  plaintifil 
As  the  defendant  prosecutes  his  claim  against  the  plaintiff  by 
plea  of  setoff,  the  question  is  to  be  considered  as  if  the  de» 
fendant  were  prosecuting  a  suit  against  the  plaintiff^  and  the 
latter  were  offering  the  witness  for  his  protectioQ  against  a  re* 
covery.  The  argument  for  the  appellant  is,  that  the  agent,  fixr 
whose  wrongfrd  act,  injuring  the  property  of  a  third  person, 
the  principal  is  sued,  must  be  an  incompetent  witness  for  the 
principal,  where  the  same  act  which  renders  the  principal 
liable  also  makes  the  agent  liable  to  the  principaL  In  such  a 
case,  the  agent  would  certainly  be  incompetent  to  testify  for 
his  principal  at  the  common  law:  Bank  of  (hwego  v.  Babeoek^ 
5  mU,  152;  MiddUkauffr.  SmUh,  1  Md.  82»-341;  McClure  v. 
WhiteHdeSy  2  Ind.  578;  Oreen  v.  New  River  Company^  4  T.  B. 
689;  Gardner  v.  SmaUwoodj  2  Hayw.  349;  4  Stark.  Ev.  768. 

If  the  question  of  the  incompetency  of  the  witness  remains 
as  it  was  at  common  law,  we  cannot  affirm,  upon  the  record 
before  us,  that  the  court  erred  in  permitting  the  witness  to  tes- 
tify. The  incompetency  of  the  witness,  in  such  case,  depends 
altc^ether  upon  the  fact  of  the  agent's  liability  to  the  princi- 
pal. The  conduct  of  the  agent  must  therefore  have  been 
WTongfiil  in  reference  to  the  principal  bb  well  as  to  the  iigured 
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person.  It  may  haTe  been  sach  as  to  haye  rendered  the  prin- 
cipal liable,  without  involving  any  breach  of  duty  on  the  part 
of  the  agent  or  pilot  to  the  prindpaL  An  example  iroald  be 
presented  if  an  agent  should  act  wrongfiilly  with  the  consent 
of  his  employer:  Barnes  v.  Ode  &  FUzhugh^  21  Wend.  188; 
NiMe  Y.  Paddock^  19  Id.  466;  Juwiata  Bank  v.  Beale,  1  Watts 
A  8.  227;  SietoaH  v.  Kip^  6  Johns.  266;  8mUh  v.  Seward,  8 
Pa.  Bt  842;  Hawkins  v.  Finlaysan,  8  Gar.  &  F.  806;  WhUmm 
V.  WaUrhouaej  4  Id.  888. 

The  competency  of  personSi  not  parties  to  the  record,  is  pie> 
•umed  until  the  contrary  appears,  and  the  owus  is  upon  the 
objector  to  show  the  incompetency.  It  is  not  enough  that  a 
mere  probability  of  incompetency  should  be  raised;  the  fieusts 
mpaa  which  it  depends  must  be  fedrly  established,  as  must  the 
affirmative  of  every  issue  of  hdt  in  judicial  proceedingii: 
Rives  Y.  Plank-road  Company,  80  Ala.  92.  It  devolved  upon 
the  defendant  to  establish  that  the  very  act  or  acts  of  negli- 
gence which  constituted  the  gravamen  of  his  actioii  gave  rise 
to  a  cause  of  action  by  the  plaintiff  against  the  pilot  This 
does  not  appear,  from  the  bill  of  exceptions,  to  have  been  dona 
The  causes  of  the  plaintiff's  damage  are  not  traced  to  a  mis- 
feasance or  malfeasance  of  the  pilot  in  reference  to  the  master. 
If  there  was  improper  delay,  or  if  there  was  imprudence  in 
lashing  two  boats  together,  it  would  be  quite  as  reasonable  to 
attribute  those  wrongs  to  tiie  master  (who  may  have  been  upon 
the  boats,  for  aught  that  is  disclosed  by  the  record)  as  to  the 
pilot  If  it  be  said  that  the  testimony  shows  that  the  strand- 
ing of  the  boat  was  attributable  to  the  pilot,  a  satisfaofaay  re- 
ply is,  that  it  does  not  appear  that  the  stranding  was  the  csnsi 
of  the  injury  complained  of. 

The  judgment  of  the  court  below  is  affirmed. 


TuiaB  MUST  BS  LsoAL  iMTJUuirr  DT  BvsHT  or  Sun  io  DnqoAiiivr  Wi^ 
■B8s:  Smififrd  v.  JSToiceni;  68  Am.  Deo.  101,  aad  OMMoitad  in  tbsBotolOai 
ffmter  v.  Bhmkard,  Id.  647;  mffhUngok  v.  SeamM,  04  Id.  (W|  IVwv. 

jtcAmoU,  Id.  as. 

Ebbob  iHO(7U>  BB  Madb  Appabbnt  bt  Rboobd:  JQHb  v.  irtif:p^  67  Abl 
Dee.  610^  and  CAM  dted  in  the  note  642;  iffenwiTv.  Atom  70Id.471;  Botk 
more  t.  JOam/^pori^  66  Id.  182. 

UsAOBB  AB  AwnonxQ  Oabbibb's  OomiOB-LAW  LiiBiCRT:  See  Mrii  % 
JTc^Vvr**  ildmV,  70  Am.  Deo.  616^  note  628;  On  v.  PeCefwm»  68  Id.  145^  nsli 
148;  in  eonatraiog  billa  of  Iftdingi  MeOlmnr.  Ceoa^lOU.  802,  uadommmM 
in  the  note  666;  Oxb  t.  AMram  68  Id.  146^  note  14a 
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Stbsl 


(M  ALABAMA,  ISa] 

AHD  Hum  AT  Law  mat  Owtux  Rniiv  nr  Iqoirr  AAiiimi 
Dmbbi  or  Fmbati  Goubt  aEowhig  the  adiiimbtHiilor  en  inal  mM** 
BMnt  a  eradit  to  which  he  was  not  entitled,  bj  ■howiag  thet  lor  the  par- 
poee  of  indnoiiig  the  oompleiniuiti  not  to  objeet  to  the  eOowmoe  of  the 
eredit  he  felaely  represented  the  oorieotnew  of  the  eiediti  end  ftliel/ 
■teted  eireiimftMMee  plainly  denionetniting  iti  ooRoetneM^  end  thet  thej 
wove  ignorant  npon  the  aabjeot^  and  leiying  upon  the  raprawntatinni^ 
loreboie  to  objeok 

Bill  in  equity,  filed  by  the  distribatees  and  hein  at  law  of 
Hooky  deoeaaedy  againat  Steele,  who  waa  fionDerly  Mock's  ad* 
ministrator,  praying  equitable  relief  againat  a  deoree  of  the 
piobate  court  allowing  to  Steele,  on  the  final  eetUement  of  hia 
acoonnta  as  administrator,  a  credit  to  which  he  was  not  entitled. 
The  credit  in  question  allowed  to  the  administrator  was  the 
amount  paid  by  him  to  Mrs.  Walker,  wife  of  George  Walker, 
as  the  owner  of  a  judgment  which  had  been  obtained  against 
Mock,  Oeoige  Walker,  and  one  Lowe.  The  bill  alleged  that 
Stede,  at  the  settlement,  and  in  order  to  prevent  the  parties 
interested  tboein  firom  making  any  objection  to  the  claim  in 
question,  represented  to  them  that  Mrs.  Walker  became  the 
owner  of  the  judgment  some  time  before  as  a  part  of  her  sep- 
arate estate;  that  the  judgment  was  unsatisfied,  and  Robert 
Lowe  was  insolvent;  that  in  view  of  these  facts,  he  had  paid 
Mrs.  Walker  one  half  of  the  amount  due  on  the  judgment,  and 
he  offered  her  receipt  as  a  voucher;  that  upon  these  represen- 
tations, and  with  no  other  information  concerning  the  claim, 
the  complainants  forbore  to  make  any  objection  to  its  allow- 
ance, and  it  was  accordingly  allowed;  that  after  the  final 
settlement  the  complainants  discovered  firom  the  sheriff's 
return,  upon  an  execution  issued  on  the  judgment,  that  the 
judgment  had  been  satisfied  by  a  sale  of  property  upon  which 
the  sheriff  had  levied;  that  the  judgment  was  not  a  subsistiDg 
claim  against  Mock's  estate  when  Steele  made  the  payment, 
and  Mrs.  Walker  was  not  entitled  to  anything  firom  the  estate 
on  account  thereof;  and  that  Steele  was  aware  of  these  hcta  at 
the  time  of  the  payment  The  bill  was  dismissed  tat  want  of 
equity,  and  the  complainants  assigned  error. 

WattBj  Judge^  and  Jacbpn,  ibr  the  appellanta. 
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By  Court,  A.  J.  Walkxb,  C.  J.  The  bill  shows  that  the  de- 
fendant, Steele,  npaa  his  setUement  as  administrator,  for  the 
purpose  of  inducing  the  complainants  not  to  object  to  the 
allowanoe  of  a  particular  credit^  represented  the  oonieetness  of 
ttie  credit,  and  stated  dreomstanoes  out  of  which  it  grow, 
plainly  demonstrating  its  correctness;  that  the  complainants, 
who  were  ignorant  upon  the  subject,  upon  those  representations, 
forbore  to  object;  that  the  contrary  of  the  representaticms  was 
true,  to  such  an  extent  as  to  destroy  the  right  to  the  credit 
and  that  the  credit  was  allowed.  These  allegations  make  out 
a  case  for  relief  (the  bill  being  filed  within  two  years  after  the 
settlement  in  the  probate  court)  under  section  1915  of  the  code. 

The  error  did  not  supervene  in  consequence  of  the  &ult  or 
neglect  of  complainants.  When  a  matter  is  equally  oipeiii  to  the 
observation  of  both  parties,  or  equally  within  the  knowledge  of 
both  parties,  it  is  a  clear  fault  in  one  party  to  trust  to  the  repre- 
sentations of  the  other,  and  he  cannot  be  heard  to  complain  if 
misled  by  representations:  Totonsend  &  MiUiien  v.  CovaleSy  81 
Ala.  428.  But  in  this  case,  the  party  making  the  representa- 
tions  had  peculiar  opportunities  of  information,  beyond  the 
parties  on  the  other  side,  who  were  totally  uninformed  npon  the 
subject,  and  he,  in  effect,  solicited  their  confidence  by  making 
the  representations  with  a  view  to  obtain  the  forbearance  of 
objections.  They  acted  upon  his  representations,  and  reposed 
confidence  in  them.  Can  he  now  say  that  it  was  a  &ult  on 
their  part  to  confide  in  him  and  in  his  representations?  If  he 
can,  it  would  establish  a  principle  which  wonld  license  the 
commission  of  firaud  in  every  case  where  the  deceived  party 
could  have  ascertained  the  incorrectness  of  the  representations 
upon  which  he  acted.  We  hold  that  the  defendant,  Steele, 
cannot  say  that  the  complainants  committed  a  firaud  in  trust- 
ing to  his  representations. 

If  the  judgment,  on  account  of  the  payment  of  which  the 
credit  was  claimed,  was  paid  by  a  sale  of  the  property  of  George 
Walker,  a  co-maker  with  Steele's  intestate,  it  wonld  not  give 
the  wife  of  George  Walker  a  claim  to  contribution.  The 
right  to  contribution  would  belong  to  George  Walker  him- 
self, and  the  claim  could  only  be  discharged  by  a  payment  to 
him. 

The  decree  of  the  chancery  court  is  revened,  and  flie  cause 
lemanded. 

StohBi  J.,  did  not  sit  in  this 


June,  1869.]      Parkman's  Aim'tt  v.  Aioajuii.  481 


Whsrb  Fraud  hib  xnv  PSAonoBD  sr  AmnnRmAVim  m 

or  HU  Acoomrgf  a  oo«rt  of  equity  will  set  aside  tlie  aettlement^  and 
new  one  in  the  probate  court:  Chrten  t.  Oreighton,  48  Am.  Deo.  742;  and  note 
on  eonolniriveneMi  of  decreee  of  distribnttcm,  and  power  of  chanoery  to  oosreot 
or  let  aaido  Mttlenwnt  of  acooonts  in  probate  oonrt,  744-751.  So  equity  will 
aftjvd  relial  againat  a  palpable  miatake  appearing  npon  the  taob  of  aa  ezeea- 
tor'saoeoont  after  final  Mttlemant  and  allowaaoe:  Bladty,  IfMtaAl  00  Id.  429| 
•ea  alio  Aiftcr  T.  rOiiamm.  86  Id.  613»  and  oaaea  cited  in  the  note. 


PaBEMAITS   AdMINISTRATOB    V.   AtOABDL 

[M  AUkBAMA,  tDS.] 

VllUfvi  wnx  Bvjonf  t^^pwk  vbom  Sublirdvo^  oh  Gbouvb  ov  Alutdv 
wliere  the  Ibmiib,  who  had  oocapied  the  premiaee  daring  a  former  term  •■ 
a  dmg  atore,  obtained  a  new  leaae  at  the  inatanoe  of  the  anbleoaeea  for 
tiie  porpoee  of  aabletting  the  premisea  to  them  to  nae  in  retailing  apirit- 
nooa  liquora,  without  informing  the  leaaor  of  the  nae  to  be  made  of  the 
premiaeay  and  knowing  tliat  tJie  leaaor  would  not  rent  them  for  tliat  piu> 


AmcxmsnuTOR  ov  Iv8olybiit  EBXin»  Pa&t  ov  Whuk  si  UimivimED 
HALr-DiTSBXBT  DT  BiALTT,  may  maintain  a  biU  in  equity  to  reatrain  aa 
improper  aubletting,  which  would  injure  the  value  of  the  property  or 
leaaen  the  rente. 

Co-VMKAMT  09  Lahd  AsBMjn  FBOM  Stakb  MAT  n  Mjun  Pabtt  DmrD- 
aut  in  anit  by  adminiatrator  of  deoeaaed  oo-'tenant,  even  aaauming  thai 
had  he  been  within  the  atate  he  must  hare  been  joined  aa  oomphunaat. 

BnJi  in  equity  by  Mrs.  Parkmon,  as  administratrix  of  Elias 
Parkman,  deceased,  against  Aicardi  A  Tool,  Bayol,  and  (Joldsby, 
seeking  to  enjoin  Bayol  from  subletting  to  Aicardi  &  Tool  a 
store  which  he  had  leased  from  Qoldsby,  and  which  was  owned 
jointly  by  Ooldsby  and  the  deceased.  The  store  f<mned  one 
of  a  block  of  stores,  which  were  rented  and  used  as  store- 
houses. The  rooms  on  the  second  floor  were  fitted  up  f(»r  law- 
yers' offices  or  sleeping  apartments,  and  were  rented  and  occu- 
pied  toft  such  purposes.  The  comer  store  of  fhe  block  was 
fitted  up  as  a  drug  store,  and  was  rented  to  Bayne  A  Ca, 
druggists,  for  one  year,  and  was  used  by  them  as  a  drug  store. 
Before  the  expiration  of  this  term,  as  the  bill  alleged,  Bayol^  a 
member  of  the  firm  of  druggists^  applied  to  Ooldsby  for  a  re- 
newal of  their  lease  for  another  year,  and  Ooldsby  executed  a 
Dew  lease,  supposing  that  the  firm  intended  to  use  the  prem- 
ises as  before.  Bayol,  it  was  alleged,  made  this  application  in 
kds  own  name,  at  Uie  instance  of  Aicardi  &  Tool,  f<Nr  the  pur- 
pose of  subletting  the  store  to  them  to  use  as  a  retail  grocery, 
ior  the  sale  of  spirituous  liquors,  and  because,  he  knew  that 
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ndiher  Golckby  nor  the  complainant  wonld  consent  that  tht 
premises  should  be  used  for  that  purpose.  It  was  alleged  thai 
such  a  use  of  the  premises  would  be  a  nuisance  to  the  neigh- 
borhood,  would  cause  irreparable  injury  to  the  premises,  would 
impair  the  value  of  the  adjoining  stores  and  offices,  and  would 
diminish  the  rents.  The  estate  of  Parkman  had  been  declared 
insolvent;  Bayol  was  insolvent,  and  Goldsby  was  absent  from 
the  state.  Bill  dismissed  for  want  of  equity^  and  error  assigned 
by  the  complainant 

Byrd  and  Morgan^  for  the  appellant. 
Oeorge  W.  Oayl^,  eonira. 

By  Court,  R.  W.  Walkbb,  J.  In  the  case  of  Nave  v.  Berry, 
22  Ala.  890,  this  court  said  in  substance  that  when  the  contract 
of  lease  is  silent,  the  law  implies  an  obligation  on  the  part  of 
the  lessee  of  a  house  not  to  put  it  to  a  use  materially  diflforent 
from  that  for  which  it  was  constructed,  and  to  which  it  is 
adapted  and  has  been  usually  appropriated.  It  is  an  old 
principle  of  the  common  law  that  a  tenant  is  guilty  of  waste 
if  he  materially  changes  the  nature  and  character  of  the  build- 
ing leased.  Thus  it  is  held  that  he  cannot  convert  a  corn-mill 
into  a  fulling-mill,  or  a  water>mill  into  a  windmill,  or  a  log* 
wood-mill  into  a  cotton-mill,  or  a  dwelling-house  into  a  ware- 
house, or  a  brew-house  into  an  office:  Bridget  v.  KUbwrn^  6  Ves. 
689;  Kidd  v.  Dmniion^  6  Barb.  18;  Jachem  v.  Andrew,  18 
Johns.  483;  1  Eden  on  Ixgunctions,  188,  and  notes;  Addison 
on  Contracts,  880;  Shepard  v.  Brigg»^  26  Vt  149.  And  many 
authorities,  both  English  and  American,  declare  that  such 
changes  will  be  deemed  waste,  even  though  the  value  of  the 
property  would  be  enhanced  by  the  alteration:  Authorities 
9Upra;  also  Pynehan  v.  Steams,  11  Met  804. 

A  court  of  equity  will  restrain  the  lessee  or  his  sublessee 
from  making  such  material  alterations  as  wonld  change  the 
nature  of  the  building:  IkmgUue  v.  Wiggins,  1  Johns.  Ch.  485; 
BanneU  v.  SadUr,  14  Ves.  626;  2  StoryHi  Eq.  Jur.,  see.  918; 
Maddox  v.  White,  4  Md.  72. 

In  the  view  we  take  of  this  case,  we  need  not  inquire  whether 
the  use  of  the  room  in  question  as  a  place  for  retailing  spir- 
ituous liquors,  and  the  changes  in  its  internal  arrangements 
necessary  to  prepare  it  for  such  use,  would  constitute  such  a 
material  alteration  of  the  nature  of  the  building,  such  a  wide 
departure  from  the  use  for  which  it  was  erected,  and  to  which 
It  has  been  usually  appropriated,  as  wonld,  of  itself,  justify  tbm 
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ezerdrse  of  the  preyentiye  power  of  a  oonrt  of  chanoeiy.  We 
prefer  to  rest  our  decision  upon  other  and  mnch  lees  doobtf ol 
grounds. 

In  the  exercise  of  the  inherent  power  which  it  possesses  in 
cases  of  fraud,  a  court  of  chancery  will  interfere  by  iigunction 
to  prevent  a  party  from  availing  himself  in  any  manner  of  a 
right  or  title  arising  out  of  a  breach  of  contract,  trust,  or  con- 
fidence: Prince  Albert  v.  Sirangej  1  McN.  ft  O.  25,  cited  in  8 
Chitty's  £q.  Dig.  2274,  sec.  8;  Nwrway  v.  Rawey  19  Ves.  164. 

It  appears  from  the  bill  that  at  the  time  Bayol  rented  the 
boose  Jh>m  Goldsby ,  the  relation  of  landlord  and  tenant  existed 
between  them;  a  relation  which,  in  the  estimation  of  a  court  of 
equity  so  far  partakes  of  a  fiduciary  character,  that  in  all  trans^ 
actions  between  the  parties  m  reference  to  the  property  the 
utmost  good  fSEuth  is  required.  *^If  there  is  any  misrepresenta- 
tion,  or  any  concealment  of  a  material  fiict,  or  any  just  sus- 
picion of  artifice  or  undue  infiuenoe,  courts  of  equity  will 
interpose  and  pronounce  the  transaction  void,  and  as  fisir  as 
possible  restore  the  parties  to  their  original  rights:**  1  Story's 
Eq.  Jur.,  sees.  218,  828;  Willard's  Bq.  170, 189. 

Bayol  rented  the  house  for  the  purpose  of  subletting  it  to 
Aicardi  A  Tool,  to  be  used  by  them  as  an  establishment  tat 
retailing  spirituous  liquors.  He  did  not  disclose  to  Goldsby 
the  use  to  which  he  meant  to  appropriate  the  house,  and  must, 
under  the  circumstances,  have  known  that  Goldsby  supposed 
it  was  to  be  occupied  for  the  same  purposes  as  under  the  former 
lease.  It  is  further  alleged  that  Bayol  well  knew  at  the  time  he 
obtained  the  lease  that  if  the  purpose  for  which  the  house  was 
really  rented  should  be  diaclosed  to  Goldsby,  the  contract 
would  not  be  made;  and  it  is  shown  that  it  was  at  the  instance 
tit  Aicardi  A  Tool  that  Bayol  rented  the  house  in  his  own 
name  and  failed  to  make  known  to  Goldsby  the  purpose  for 
which  it  was  wanted. 

Assuming  that  the  history  of  these  transactions  furnished 
by  the  bill  is  correct,  whatever  right  Aicardi  A  Tool  have  ac- 
quired has  been  obtained  by  an  abuse  of  confidence,  and  is  the 
frnitof  a  fraudulent  combination  between  themselves  and  Bayol 
fiormed  for  the  purpose  of  entrapping  Goldsby  into  a  bargain 
which  they  knew  he  would  not  have  made  if  advised  of  the 
secret  intentions  of  the  parties.  If  they  are  permitted  to  auserl 
•nd  enjoy  the  right  thus  acquired,  the  result  will  be  that  the 
ralue  not  only  of  this  particular  apartment,  but  of  other  rooms 
b  the  same  tenement,  fixr  the  special  purposes  for  which  they 
have  been  erected,  prepared,  and  used,  will  be  materially  im* 
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paired.  While  it  is  undoubtedly  true  that  a  lioenaed  retail 
gxooery  has  the  express  sanctioa  of  law,  and  therefore  cannot 
be  pronounced  per  se  a  nuisancei  yet  we  cannot  so  far  ignore 
matters  universally  known  as  not  to  take  notice  of  the  &ct  (of 
which  there  is  indeed  an  express  allegation  in  the  bill)  that  the 
occupation  of  a  house  for  the  purpose  of  retailing  spirituous 
liquors  has  a  tendency  to  render  the  adjoining  xoomB  lees  de- 
sirable, and  therefore  lees  valuable  as  dry-goods  and  book  stores, 
and  lawyers'  offices.  It  may  be  that  the  injury  in  the  case 
would  not  be  irreparable;  nor,  under  the  circumstances  alleged, 
need  it  be.  The  equity  of  the  bill  rests,  not  upon  the  ground 
of  nuisance  or  irreparable  ityury,  but  upon  the  inherent  right 
of  a  court  of  chancery  to  prevent  a  party  from  asserting  rightp 
arising  out  of  a  violation  of  fiduciary  duties,  or  procured  by  a 
fraudulent  combination.  Under  the  circumstances  disclosed 
by  this  bill,  we  have  no  doubt  of  the  right  of  Goldsby  to  an 
injunction  restraining  the  parties  from  taking  possession:  Am- 
m€tt  V.  SadUr,  14  Ves.  628,  527;  Coffin  y.  8eoU,  7  Bob.  (La.) 
205;  Attomey-Oeneral  v.  AspinaU^  2  Myl.  A  Cr.  ftl8,  626; 
Prince  Albert  v.  Strangej  9upra;  Norway  v.  Amos,  supra;  (ySer^ 
liky  V.  Hedgeij  1  Sch.  &  Let.  123. 

It  remains  to  be  considered  whether  the  complainant  has 
such  an  interest  in  the  sulgect-matter  of  this  suit  as  gives  her 
a  title  to  relief.  It  was  held  before  the  code  that  the  admin- 
istrator of  an  insolvent  estate  cannot  recover  the  possession  of 
lands  belonging  to  the  estate  by  action  at  law:  Long  v.  Me- 
Dougald^  28  Ala.  419;  Pation  v.  Croto,  26  Id.  426.  This  is  now 
changed  by  statute:  Acts  1857-8,  p.  298.  If  the  £Msts  are  as 
the  complainant  alleges,  the  estate  represented  by  her  had  an 
undivided  half-interest  in  this  property,  and  a  right  to  one 
half  of  the  rents  accruing  before  or  after  the  death  of  the  in* 
testate.  It  is  the  duty  of  the  administratrix  to  collect  the 
share  of  the  rente  to  which  the  estate  is  entiUed,  and  to  sell 
ite  undivided  interest  in  the  property.  Whatever,  therefore, 
would  izgure  the  value  of  the  property,  or  lessen  the  rents, 
would  diminish  the  assete  of  the  estate.  The  bill  shows,  theui 
that  the  assete  of  the  estate,  which  the  complainant  is  to  ad- 
minister for  the  benefit  of  creditors,  will  be  materially  reduced 
if  the  defendante  are  allowed  to  eigoy  the  right  which  they 
assert  This  is  an  interest  which  a  court  of  equity  will  recog- 
nise and  protect:  2  Story's  Eq.  Jur.,  sec.  914. 

While  at  law  all  persons  having  a  joint  interest  must  join 
in  the  action  as  plaintiffs,  inequity  the  general  rule 
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■nfficient  if  all  the  parties  inteiested  in  the  6iib)eet  of  the  suit 
are  before  the  court  either  as  plaintifili  or  defendantB:  1  Dan* 
iell's  Ch.  Pr.  278.  If  it  be  assumed  that  the  present  case  is 
an  exception  to  this  rule,  and  that  Goldsby  should  ha^e  been 
joined  as  a  complainant,  unless  a  sufficient  excuse  is  shown 
for  not  doing  so,  we  think  that  his  absence  from  the  state  con- 
stitutes  such  excuse:  See  Morse  y.  Haveyj  9  Paige,  197. 

The  questions  arising  upon  the  demurrer  were  the  only  ques- 
tions considered  by  the  chancellor,  and  we  haye  confined  our- 
selyes  within  the  same  limits.  We  think  that  the  chancellor 
erred  in  sustaining  the  demurrer  and  dismissing  the  bilL 

The  decree  is  reversed,  and  the  cause  remanded. 


TEKASn  MAT  SUBLVr  PBUaS  WHET  LlASa  OOBTAINS  Ko  BravLATum 
AOAnrsT  SuBUETToro,  and  tho  property  may  be  lued  for  any  poxpoeo  not  in- 
•oubtant  with  tho  tama of  tho laaae:  Orommdmr,  Thtem,  70  Am.  Dao.  408l 


Anonymous. 

[M  Alabaxa,  «0i] 

DHLAaamoHS  or  Bmauxn>  ahd  Wifi»  Madb  atob  Bzaoomnr  ov  Sama- 
MMST  made  by  tlie  wife  before  the  marriage  upon  her  ehildien  bora  by  a 
former  marriage  and  to  be  bonif  are  not  admiimible  aa  eridenoe  affeoting 
the  yalidity  of  the  deed. 

Dnms  TO  Intaubatx  Dxkd  Bzbootid  bt  Widow  Sbobilt  bhou  bbb 
Sbcokd  Marsuoi»  oonveying  her  properly  to  her  ohildien  bom  and  to 
be  born,  and  reaerying  a  life  estate  to  heraelf,  is  not  ahown  by  proof  of 
the  distanesaed  state  of  feelings  exhibited  by  the  grantor  at  the  time  of  the 
exeoation  of  the  deed,  and  of  threats  made  by  her  son  against  her  in- 
tanded  husband,  but  not  eommunicated  to  her,  when  it  appears  that  her 
distress  and  the  threats  were  caused  by  her  then  pregnancy  by  her  in- 
tsndad  huabaad;  especially  where  there  appeara  to  hare  been  good  rea- 
Bona  for  the  deed,  and  her  second  husband  did  not  deny  the  Talidity  ol 
the  deed  for  more  than  twenty  years. 

8HER  SsiTLXiaMT  BT  WWOW  Two  DaTB  BXffOBB  SbOOHD  lliBBUOB,  oon> 

Toying  her  property  to  her  separate  use  for  life,  with  remainder  to  her 
children  bom  and  to  be  born,  ia  not  a  fraud  upon  the  marital  righta  ol 
her  intended  hnaband,  when  at  the  time  of  the  ezeoutioa  ol  the  settlement 
ahe  waa  pregnant  by  him. 

Bnx  in  equity  by  the  children  and  grandchildren  of  Mrs. 
Nancy  E.  C.  by  her  first  husband,  against  her  surviving  second 
husband,  Samuel  W^  and  the  children  of  her  second  marriage, 
praying  a  partition  of  certain  slaves.  The  complainants 
claimed  the  slaves  under  a  deed  executed  by  Mrs.  C.  two  days 


^ 
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before  her  seooiid  marriage,  and  oonTeying  the  siaTes  and  other 
property,  in  conflideration  of  natural  love  and  affection,  to  her 
children  bom  and  to  be  bom,  after  reserving  a  life  estate  to 
herself.  The  answer  claimed  that  the  deed  was  void  as  being 
executed  under  duress,  and  because  it  was  executed  in  antici- 
pation  of  the  second  marriage  without  the  knowledge  or  con- 
Bent  of  the  intended  husband,  and  was  therefore  in  fraud  of 
his  marital  rights.  Upon  the  hearing,  the  chancellor  held  that 
the  deed  was  void,  and  dismissed  the  bilL  The  complainants 
assign  error. 

WiUiam  P.  ChOtan  and  M.  J.  IWnfey,  for  the  appellaiita. 
Jam$%  B.  Martin  and  O.  O.  WhaUey^  contra. 

By  Court,  Stonb,  J.  It  is  contended  for  appellees  that  the 
deed  of  Mrs.  Nancy  E.  C,  dated  June  12, 1827,  was  obtained 
by  threats  and  duress  on  the  part  of  her  children.  The  testi- 
mony relied  on  in  support  of  this  proposition  is  that  of  Mrs. 
D.  and  Mr.  and  Mrs.  B.  The  testimony  of  Mr.  D.,  who  is  a 
brother  to  Mrs.  C,  is  by  fSstr  the  most  important. 

In  pronouncing  on  this  question,  we  feel  it  our  duty  to  disrs* 
gard,  as  illegal,  evidence  for  appellees,  all  that  either  Mr.  or 
Mrs.  W.  said  after  the  deed  was  executed:  See  PHce  v.  BranA 
Bank  at  Decatur^  17  Ala.  874;  Strwng  v.  Brewer^  Id.  706;  FaclU 
V.  Ccibb,  18  Id.  SS6.  This  limits  the  testimony  of  Mr.  D.  on 
this  point  to  what  he  says  took  place  in  the  office  of  Mr.  C.  (an 
attorney)  the  day  the  deed  was  executed.  On  that  day,  Mr. 
C,  Mr.  W.,  and  Mr.  D.  were  present.  Mr.  F.,  the  other  sub- 
scribing witness  was  also  present  a  part  of  the  time.  Mr.  D. 
does  not  pretend  that  anything  was  communicated  to  him  pri- 
vately; but  the  language  of  his  testimony  tends  strongly  to 
the  conclusion  that  what  Mrs.  C.  stated  was  uttered  aloud,  in 
reply  to  what  Mr.  C.  had  said  to  her,  and  in  the  hearing  of  all 
present.  If  this  be  so,  he  stands  contradicted  positively  l^ 
Mr.  C.  and  Mr.  W.,  and  by  strong  implication  in  the  testimony 
of  Mr.  F.  In  giving  his  testimony,  Mr.  D.  betrays  a  want  of 
accuracy  as  to  the  property  conveyed,  and  the  length  of  time 
which  elapsed  between  the  making  of  the  deed  and  the  sol- 
emnisation of  the  marriage,  which  renders  it  extremely  unsafe 
to  trast  his  recollection.  He  is  also  contradicted  by  W.  as  to 
the  object  for  which  these  two  witnesses  were  procured  to  be 
present  at  the  time. 

It  is  not  our  purpose  to  reflect  on  the  intq^ty  of  Mr.  D. 
His  testimony  relates  to  a  transaction  which,  when  he  deposed, 
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wai  thirty  years  old;  and  all  men  aie  liable  to  oiron  aflsr  ao 
great  a  lapse  of  time.  What  we  intend  to  aflBnn  is,  that  the 
witneaeea  C.  and  W.  betray  a  more  intelligent  appreciation  and 
recollection  of  the  traneaction,  and  we  accord  to  their  testimony 
the  greater  weight. 

The  chancellor  founds  his  decree  on  this  pcint  mainly  tn 
the  distressed  state  of  fiMlings  eidiibited  by  Mrs.  C.  while  the 
deed  wrs  being  prepared  and  executed.  Her  distress  of  mind 
is  shown  by  the  testimony  of  llr.  W.  as  well  as  that  of  Ifr.  D« 
We  do  not  regard  this  drcumstanoe  as  sufficient  to  estab- 
lish the  charge  of  coercion  in  procuring  the  deed.  She  was 
doubtless  consdoos  that  she  was  soon  to  be  somewhat  de- 
graded  from  her  former  social  position.  It  is  probable  that 
her  fomily  and  &iendS|  if  not  othersi  were  alieady  acquainted 
with  herdigression  from  the  path  of  propriety.  The  testimony 
of  many  of  the  witnesses,  including  Mr.  D.,  tends  to  show  that 
the  wrath  of  her  son  was  caused  by  the  dii^^race  which  Mr.  W. 
had  brought  upon  their  mother.  We  think  her  distress  of 
mind  may,  with  as  much  probability,  be  charged  to  a  con- 
sciousness of  impending  disgrace  as  to  any  fears  she  may 
have  entertained  that  her  son  would  lay  violent  hands  on 
Mr.W. 

The  testimony  of  the  witnesses  Mr.  and  Mrs.  B.,  bearing  in 
mind  the  great  lapse  of  time  between  the  occurrences  about 
which  they  testify  and  the  giying  of  their  evidenoe,  should^ 
we  think,  weigh  but  little.  They  speak  of  threats  made  by 
the  eldest  son,  and  by  a  daughter  of  Mrs.  C.  The  son  was 
then  probably  under  age,  and  the  daughter  much  younger. 
There  is  no  endence  that  these  threats  were  eyer  communicated 
to  Mrs.  C,  and  we  do  not  think  them  snffloient  to  inyalidate 
the  deed  en  the  ground  of  duress. 

Two  Ikcts,  in  the  absence  of  satisfoetory  evidenoe  of  threat- 
ened violence  to  the  person  of  Mr.  W.,  are  dedsiye  to  turn  the 
scale  against  this  ground  of  relief:  1.  The  reasonableness  of 
the  presumption  that  Mrs.  C,  knowing  the  habits  and  poverty 
of  Mr.  W.,  would  desire  to  secure  her  property  beyond  his 
power  to  charge  it  This  presumption  is  strengthened  by  the 
testimony  of  W.;  2.  That  Mr.  W.,  after  the  marriage,  and  as 
long  as  he  remained  in  South  Carolina,  some  eight  or  nine 
years,  did  not  daim  the  property  as  his  own,  but  spoke  of  it 
as  belonging  to  his  wife.  Nor  do  we  hear  of  any  effort  on  his 
part  to  undo  the  deed  of  June  12, 1827,  until  the  year  1848 — 
a  period  of  more  than  twenty  years.  These  circumstances, 
ifith  the  evidence  stated  above,  are  to  our  minds  conclusive 
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against  tlie  chaige  of  aetaal  fimud,  violoncey  and  dareeB,  v»- 
lied  on  in  the  answer  of  Mr.  W. 

This  case,  then,  is  nanawed  down  to  the  fidlowing  inqmiy: 
Is  the  deed  of  June  12,  1827,  constmotivelj  fraodnlent  as 
against  the  marital  rights  of  Mr.  W.?  The  &cia  are  these: 
Mr.  W.  and  Mrs.  C.  had  an  engagement  to  marry;  they  edha- 
bited  together,  and  Mrs.  C.  became  {vregnant  In  this  sitoatiaii, 
two  days  before  the  marriage,  Mrs.  C^  by  deed,  settled  her 
property  to  her  sole  and  separate  use  and  enjoyment  during 
her  li£B,  and  at  her  death  to  her  children  by  a  foimer  marriage, 
and  such  children  as  she  might  afterwards  have.  The  tesli- 
mony  does  not  inform  as  that  Mr.  W.  assented  to  the  making 
of  this  deed,  or  had  knowledge  of  it  nntil  after  the  marriage. 
It  is  contended  for  appellants  that  Mr.  W.,  by  finoe  of  the 
sitoation  in  which  his  conduct  had  placed  Mrs.  C,  put  it  oat 
of  her  power  to  retire  from  the  mairiage;  that  she  was  thus 
under  moral  duress,  and  could  not,  in  the  matter  of  requiring 
a  settlement,  deal  with  him  on  equal  terms;  and  that  this 
excuses  her  for  resorting  to  the  only  expedioit  left  her  of 
making  a  secret  settlement. 

One  argument  urged  by  appellees  against  this  view  is  as  fol- 
lows: Conceding  that  the  chancellor,  if  Mr.  W.  were  the  actor 
in  this  suit — ^had  himself  invoked  relief  against  this  deed — 
would  not,  for  the  reason  above  stated,  become  active  in  his 
favor,  still,  a  different  rule  applies  when  the  powers  of  the 
chancery  court  are  invoked  in  aid  of  a  deed  tiius  obtained; 
that  while  chancery  will  withhold  all  assistance  from  a  hus- 
band thus  in  foult,  it  will  nevertheless  reftuM  all  active  sanction 
of  a  transaction  which  the  law  characterises  as  a  fraud  upon 
the  rights  of  the  husband. 

We  concede  that  there  are  many  transactions  where  chancery 
will  not  lend  its  aid  to  either  party,  but  will  leave  them  to 
such  redress  as  the  law  can  afford  them:  See  2  Story's  Bq.  Jur., 
sees.  736,  787,  742,  749,  760,  751,  767,  769,  771-779;  Blacb^ 
wilder  v.  Lowless^  21  Ala.  871;  Jame$  v.  State  Banky  17  Id.  69; 
PidliamY.  Owen,  25  Id.  492. 

In  the  case  of  Hwni  &  Fwwmt  v.  Acre  A  Johnsatif  28  Ala. 
689,  698,  which  presented  the  question  of  a  usurious  defense, 
we  held  that  '^the  rule  that  a  plaintiff  who  comes  into  a  court 
of  equity  for  relief  against  a  judgment  at  law,  or  other  legal 
security,  on  the  ground  of  usury,  cannot  be  relieved  except 
upon  the  terms  of  paying  to  the  defendant  the  principal  and 
legal  interest,  applies  to  cases  where  the  debtor  has  by  his  own 
folnntaiy  act  deprived  himself  of  the  opportunity  to  appear  in 
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the  character  of  fhe^defiaiidaiii  and  plead  the  UiDiy."  If  nn 
were  to  apply  thai  rale  to  this  oaee^  it  ie  maniftst  thai  the 
oomplamantis,  by  no  voluntary  act  of  theun,  have  made  it 
neceeeary  that  they  shall  assert  their  claim  as  actors  in  a  court 
of  chancery.  The  accident  which  prevents  them  from  joining 
as  plaintiffs  the  other  remaindermen,  and  thas  asserting  their 
claim  at  law,  rendered  a  resort  to  chancery  necessary.  We  do 
not,  however,  propose  to  base  our  opinion  on  this  principle.  If 
there  be  any  merit  in  the  excuse  urged  for  making  the  ex  parte 
settlement  of  her  property  by  Mrs.  C,  it  rests  on  the  inde- 
pendent equity  with  which  Mr.  W.  had,  by  his  conduct,  armed 
her;  vis.,  that  she  was  placed  in  moral  duress  by  his  act;  that^ 
in  her  then  condition,  she  had  no  power  to  prescribe  terms  on 
which  the  marriage  should  take  place;  that  to  require  his  aa- 
sent  to  the  settlement  would  be  simply  an  abandonment  of  her 
right  to  make  it;  that  thus  having  an  undue  advantage  of  her^ 
he  wiU  not  be  heard  in  equity  to  complain  that  the  settlement 
of  her  property  on  herself  daring  life,  and  afterwards  for  the 
equal  benefit  of  all  the  children  she  might  have,  was  a  fraud 
upon  his  marital  rights. 

The  precise  question  we  are  considering  was  before  the  Eng* 
lish  court  of  chancery  in  the  case  of  Taylor  v.  Pugh^  1  Hare, 
23  Eng.  Ch.  608.  The  vice-chancellor  refrised  to  set  aside  tha 
settlement,  which  was  made  by  the  intended  wife  on  the  eve 
of  her  marriage,  and  without  the  knowledge  of  her  future  hus- 
band; which  settlement,  like  that  made  by  Mrs.  C,  secured 
the  property  to  herself  during  life,  and  afterwards  to  her  chiU 
dren.  The  language  of  the  court  was;  '^  By  his  [the  husband's} 
conduct  towards  her,  retirement  from  the  marriage  was  on  her 
part  impossible.  She  must  have  submitted  to  a  marriage  with 
her  seducer,  even  although  he  should  have  insisted  on  receiv- 
ing  and  spending  the  whole  of  her  fortune.  The  only  way  in 
which  a  woman  can  insist  upon  a  settlement  is  by  mi^dng  it  a 
part  of  the  marriage  treaty  that  her  property  shall  be  settled. 
The  husband,  by  bringing  the  intended  wife  to  his  house  and 
inducing  her  to  cohabit  with  him  before  the  marriage,  deprived 
her  of  the  power  to  protect  herself^  and  thereby  precluded  him- 
self  from  telling  this  court,  with  any  effect,  that  his  wife  has 
oonunitted  a  fraud  upon  him,  because  she  has  taken  the  pre- 
caution to  have  her  property  secured  for  herself  and  her  chil- 
dren. I  am  very  far  within  the  limits  of  authority  in  saying 
that  a  woman,  within  the  view  of  this  court,  commits  no  fraud 
on  her  husband,  if^  in  drcomstanoes  like  the  presenti  she  takes 

Am.  DKk  Vob  LXXID-«» 
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the  only  means  he  has  left  her  of  proteoting  herself— that  of 

making  a  settlement  without  his  knowledge. 

It  will  be  observed  that  the  vice-chancellor  oharacterises  the 
husband  as  a  seducer;  speaks  of  his  bringing  his  intended  wife 
to  his  house  and  inducing  her  to  cohabit  with  him.  The  report 
of  the  case  contains  no  statement  tending  to  show  that  the  hus- 
band, by  any  act  of  his,  induced  the  said  Elizabeth  to  take  up 
her  abode  at  his  house;  nor  does  it  show  that  he  seduced  her, 
or  induced  her  to  cohabit  with  him,  further  than  those  con- 
clusions are  inferable  from  her  pregnancy  at  and  before  her 
marriage.  No  fact  is  shown  which  can  in  the  least  enable  us 
to  determine  whether  the  husband  or  the  wife  was  most  in 
&ult.  Nor  do  we  think  this  inquiry  was  deemed  material  by 
the  vice-chancellor.  He  based  his  decree,  not  oa  the  fact  that 
the  husband  was  most  in  £&ult,  but  on  the  fact  that  he  had 
placed  it  out  of  the  power  of  the  wife  to  protect  herself,  by  re- 
quiring a  settlement  On  this  ground  the  court  said,  not  only 
that  the  husband  had  precluded  himself  from  telling  the  court, 
with  any  effect,  that  the  wife  had  committed  a  fraud  upon  him, 
but  added  in  another  place  that  she  had  in  fiust  committed  no 
fraud  upon  him. 

The  language  of  tho  court  copied  above  implies  much  more 
than  that,  owing  to  the  conduct  of  the  husband,  the  court 
would  not  interfere  actively  in  his  behalt  It  in  effect  declares 
that  the  secret  settlement  made  by  the  wife  on  the  eve  of  her 
marriage  was,  under  the  circumstonces,  purged  of  all  imputa- 
tion of  fittud  upon  the  marital  rights  of  her  intended  husband: 
Bee  1  Story's  Eq.  Jur.,  sec  278,  and  note. 

We  fully  approve  the  principles  settled  in  Taylor  y.  Plight  1 
Hare,  23  Eng.  Ch.  608,  and  make  them  the  basis  of  oar  deoree. 

From  what  we  have  said,  it  necessarily  results  that  the  chan- 
cellor erred  in  dismissing  complainants*  failL  He  should  have 
granted  them  relie£ 

Reversed  and  remanded. 

A.  J.  Walker,  C.  J.,  did  not  sit  in  this  case. 

VaUDITT   OV   MaREIAWS    SxTTUDODIT    AB    AQADOn    HOIBIRD   Am    BIB 

GsBDROBS:  Sptan  t.  Shnptkkt,  66  Am.  Dee.  S06|  end  note  206. 

SsmjonniTi  bsvobb  Marbxaob  dt  Fraud  ar  HunAVD  may  mm  ATon>u» 
n  Hdc:  Note  to  iferritt  t.  iffeoM;  so  Adl  Dee.  375:  leeCAariafV.  Charlet^  66 
Id.  156. 

DscLARATioffS  OV  HvBBAVD  Mabb  i>itbxiio  Covxbtubs  are  not  eofficiettt 
ividaooe  of  an  antenuptial  agreement:  SaUerikwaUe  ▼.  EMefft  4S  Am.  Dee.  6ia 

What  CoKflrrmnm  Durus:  See  Akkm  t.  Dmotd^  49  Am.  Dee.  606) 
IfeowT.  ilifoiM.  32  Id.  723;  Bdd^^.  Aernis  35Id.  261.  and nofeea. 
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Relfb  V.  Belfb. 

[M  Alabama,  Ml] 

VbitdorIb  Lmr  worn  Uvpaid  PaBOKAn-iioifsr»  mom  Pabol  BMuu'iu»» 

OoKTEACT  lOB  SAI.B  OF  Lahd^  is  Hot  dmtfoj^d  baoMiM  the  aeiion  at  Urn 

to  reoofrer  tba  porcb—ir- money  Is  bvrod  by  tho  ttfttnte  ol  limitatioos. 
Lmr  n  PBaoBSfSD^  vorwiTBirAinxDio  Bab  ov  Dbk;  thotor  Diit  u  bv 

Pabol. 

PBoceflb  teat  PBanoivia  Libiii»  ivorwnBBrAiimrQ  Bab  or  Dbbt*  Is  Hiaft 
ilio  statute  ol  limitations  does  not  extingnish  the  debt,  bot  merely  bar» 
tbe  remedy  by  aotioa  at  law. 

Bell  to  Bviobob  Vbitdob's  Leih  bob  Uvpaid  PoBoium-iioirBT  or  Labd  m 
not  a  stale  demand  if  filed  witiun  twen^  years. 

Vwrnmat  mrosB  Bzbodtoby  Oohtbaot  ov  Salb  dobs  bot  Hold  Aotbbsblv 
TO  ysHSOBy  and  he  cannot  inToke  the  analogy  of  the  statnte  of  limiti^ 
ikms,  In  the  absenoe  of  a  holding  positiTely  hostile  to  the  vendor,  to  de- 
feat a  bill  to  enforoe  the  Tender's  lien.  The  same  rale  appliss  betweeia 
vendor  and  Tendee  as  between  mortgsgee  and  mortgagor. 


Bill  filed  March  6, 1858,  bj  M.  S.  Relfe  against  his  brother^ 
B.  J.  Rdfe,  and  the  personal  repreflentatlTes  and  heirs  at  lair 
of  his  deceased  brother,  D.  J.  Relfe,  and  alleging  that  in  184ft 
the  complainant  sold  to  his  two  brothers,  by  oral  contract,  his 
undivided  one-third  interest  in  a  tract  of  land  owned  by  the 
three  jcnntly;  that  possession  of  the  land  was  to  be  delivered 
January  1, 1846,  and  the  purchase-money  was  to  be  paid  in 
three  equal  annual  installments  on  the  first  day  of  January^ 
1847, 1848,  and  1849,  the  two  vendees  each  to  pay  one  half; 
that  possession  was  delivered  pursuant  to  the  terms  of  the  con- 
tract, and  afterwards  the  two  vendees  agreed  to  divide  the  land^ 
and  each  took  exclusive  possession  of  one  half;  that  B.  J.  Relf» 
paid  his  one  half  of  the  purchase-money,  but  D.  J.  Relfe  died 
in  1853  without  having  paid  any  part  of  the  purchase-money 
due  from  him;  that  the  complainant  indulged  the  deceased 
vendee  in  the  payment  of  the  money  because  he  was  his  brother. 
The  bill  prayed  that  the  executor  might  be  ordered  to  pay  the 
amount  due  out  of  the  personal  assets  of  the  estate,  and  if  these 
should  prove  insufficient,  that  "the  said  real  estate  be  theik 
sold  to  pay  the  same,  and  the  vendor's  lien  be  enforced ; "  and  for 
such  otiier  and  further  relief,  etc.  The  defendants  demurred; 
1.  Because  the  bill  contained  no  equity;  2.  Because  the  com- 
plainant's remedy  was  barred  by  lapse  of  time  and  the  state- 
ness of  his  demand;  8.  Because  his  right  to  relief  was  barred 
by  the  statute  of  limitations  of  ten  years;  and  4.  Because  his 
right  was  barred  by  the  statute  of  limitations  of  six  years^ 
Tiie  demurrer  was  sustained  and  the  1)111  dismissed,  and  the 
complainant  assigned  error. 
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/.  F.  CUfnerUBy  for  the  appellant 
Baine  and  NeSmith^  contra. 

By  Court,  A.  J.  Walker,  C.  J.  We  approve  and  are  oon- 
tent  to  abide  by  the  decision  in  Driver  v.  Hudtpeth^  16  Ala. 
848,  that  the  lien  of  a  vendor,  who  has  made  an  executory 
contract  for  the  sale  of  land,  is  not  destroyed,  because  an 
action  to  recover  the  puichase-money  is  barred  by  the  statute 
of  limitations.  The  principle  which  preserves  liens,  notwith- 
standing the  bar  of  the  debt,  is  neither  confined  to  those 
secured  by  a  conveyance,  as,  for  example,  a  mortgage,  nor  to 
those  secured  by  a  sealed  instrument,  nor  even  to  those  pro- 
vided by  an  express  contract.  Thus  the  lien  of  a  pawnee,  of 
an  attorney,  or  of  an  acceptor  having  a  collateral  security, 
survives  the  bar  of  the  debt  by  the  statute  of  limitations: 
Angell  on  Limitations,  sec.  73;  Mor9e  v.  WiUiams^.S  Camp. 
418.  The  principle  is,  that  the  statute  of  limitations  does  not 
extinguish  the  debt,  but  merely  bars  the  remedy  by  action  at 
law;  and  there  is  no  inconsistency  in  the  prosecution  of  an- 
other remedy  after  the  action  at  law  is  barred:  Higgina  y.  Scott ^ 
2  Barn.  &  Adol.  413. 

The  decisions  in  New  York  and  Mississippi,  cited  for  the 
appellee,  take  a  difierent  view  of  the  question;  and  one  of 
ihem  refers  the  preservation  of  a  mortgagee's  lien,  after  an 
action  is  barred,  to  the  fact  that  the  mortgage  is  under  seal, 
and  therefore  its  enforcement  is  governed  by  a  different  statute 
of  limitations;  and  the  other  that  the  mortgage  is  separate 
and  distinct  fix>m  the  debt,  and  a  more  solenm  acknowledg- 
ment of  and  security  for  the  debt,  while  the  vendor's  lien  is  a 
mere  incident  to  the  debt  inferred  by  the  law.  These  decisions 
are  not,  in  our  judgment,  correct  expositions  of  the  law.  The 
lien  of  a  vendor  and  a  mortgage  are  alike — ^in  the  same  sense, 
and  to  the  same  extent — ^incidents  of  the  debt  They  are  alike 
transferred  by  an  assignment  of  the  debt,  and  neither  can  sur- 
vive the  extinguishment  of  it;  and  the  vendor  and  mortgagee 
alike  have  independent  remedies,  by  taking  possession,  and 
by  proceeding  in  chancery  for  a  sale  to  pay  the  debt  The  de- 
cision of  this  court  is  supported  as  well  by  authorities  as  by 
principle:  HopHn$  y.  Cockrellj  2  Gratt  88;  Reed  v.  Minellj  93 
Ala.  61;  Cross  on  Law  of  Lien,  13;  34  Law  Lib.  355;  Spean 
V.  Hartlyj  3  Esp.  81;  2  Parsons  on  Cont  379;  Bradford  v. 
Spyker'e  AdmW^  82  Ala.  134;  Moreton  y.  Harrison^  1  Bland,  491; 
1  Hilliard  on  Mortgages,  656;  also  authorities  upon  brief  oC 
appellant's  oounseL 
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So  far  as  the  question  of  Btaleness,  as  well  as  meet  other 
questions,  is  concerned,  the  vendor  of  land  stands  precisely  at 
a  mortgagee.  We  have  decided,  after  careful  considerati<m, 
that  the  possession  of  the  mortgagor  is  not  adverse  to  the 
mortgagee;  and  that  the  mortgagor  cannot  invoke  the  analogy 
of  the  statute  of  limitations,  in  the  absence  of  a  holding  posi- 
lively  hostile  to  the  mortgagee,  to  defeat  a  bill  to  foreclose: 
Bird  V.  McDanielj  83  Ala.  18*  We  must  adopt  the  same  prin* 
ciple  in  reference  to  a  vendor's  bill  to  enforce  his  lien.  If  the 
vendee  is  regarded  as  holding  under  the  vendor — ^if  his  pos- 
session is  the  possession  of  the  vendor — ^it  would  be  a  violation 
of  all  precedent  and  principle  to  allow  the  acquisition  of  title 
by  lapse  of  time.  It  would  be  like  making  lapse  of  time  the 
origin  of  title  in  the  tenant  against  his  landlord.  The  law  is 
well  settled  that  the  only  doctrine  available  to  the  mortgagor, 
who  holds  in  subordination  of  the  mortgage,  is  the  presumj^ 
Hon  of  payment  after  the  lapse  of  twenty  years:  Angell  on 
Limitations,  sees.  452,  453;  1  Billiard  on  Mortgages,  473;  2 
Id.,  p.  605,  c.  26;  Christopher  v.  SparkSy  2  Jac.  &  W.  233;  1 
Powell  on  Mortgages,  396  a,  397,  and  note. 

We  conclude  that  none  of  the  objections  made  hi  the  argil* 
ment  of  counsel  to  the  equity  of  the  bill  are  maintainable;  and 
we  direct  that  the  chancellor's  decree  be  reversed,  and  the 
cause  remanded. 

Stons^  J.y  did  not  sit  in  this  case. 


Vnnyn  Bhtsruw  Lahd  ithixbb  CoHTRAor  of  Balm  n  BsiopysD 
Drnmra  VximoB's  Trruti  Oomom  t.  Ihiiaidmm,  dS  Am.  Dea  723;  Bom  t. 
Shnmonst  02  Id.  291,  and  oaaea  died  in  the  note  294;  Sabmm  v.  ff^man,  M 
Id.  322;  note  326.  A  grantee  of  a  Tendee  under  an  executory  eontract  of  mIs 
may  obtain  title  against  the  original  vendor  by  adTene  holding:  Rabertmm  v. 
▼ood^SSId.  140l 

Vshbob's  PoamoH  n  Ahiumods  io  That  of  MoKroAfln  when  he  hae 
not  conveyed  the  title  to  the  land  aold:  Salmtm  v.  Hqjfnumf  56  Am.  Deo.  12^ 
note  326. 

MoRTaAOB  laxs  GoHmruiB  thouoh  Dxbt  Sioubxd  it  It  n  BiBaaDt 
SeviU  T.  Baeon,  66  Am.  Dea  609,  note  616;  Buah  v.  Coapef,  69  Id.  270. 

Statotb  of  LnoTATiaivB  doib  hot  EsrmouiBB  Dxbt:  ITiutefl  v.  Bemdotif 
64  Am.  Deo.  8i5. 

Thb  FRXHorPAL  oisi  IB  COED  to  the  point  that  it  ia  the  aetUed  doelrina 
in  Alabama  that  the  vendor's  lien  ia  not  loet  beoauae  an  action  at  law  for  the 
Mcovery  of  the  parchaae-money  ia  barred  by  the  atatnte  of  limitationa;  mm 
is  the  demand  for  ita  enforoement  stale  unless  its  enforcement  is  delayed  fst 
twenty  yean  after  the  parehaae-momey  beeomes  dae  and  piq^ablai  Skarier  v. 
64  Ala.  SOi  CAapiMNi  V.  £ieb  Id.  48& 
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9tMk   OV   PEMOmPTIVM   BlOBT   TO   UfHI  OF  DiTCH    DT    DrAIHIVO   I>BfBr» 

ant's  Land  preeents  no  del enM  to  an  action  for  the  overflowing  of  tiM 
plaintiff**  land,  caused  by  the  formation  of  a  dam  in  the  atream  from  the 
washings  of  sand  through  the  defendant's  ditch;  for  the  preecriptiye  n^t 
to  the  use  of  the  ditch  does  not  carry  with  it  an  easement  of  overflowing 
the  plaintiff's  land,  since  the  sand  bank  causing  the  overflow  may  nol 
have  formed  until  some  time  within  the  period  of  prescription. 

TUSCRIFnYX   RiOBT    a    NKVKR   AiXOWXD   to    ExTBNO    BBTOlfD    ADTESn 

Usuu 
▲oTiON  voB  Damaobs  vob  OvxErLOWiKO  Lavm  is  barred  in  one  year,  under 
the  Alabama  statutes. 

Action  for  the  overflowing  of  the  plaintiff's  land,  caused  bj 
the  formation  of  a  sand  bank  in  a  stream,  from  the  washings 
of  sand  through  the  defendant's  ditch.  The  defendant,  in  his 
second  plea,  set  up  an  uninterrupted  user  of  the  ditch,  which 
was  constructed  through  his  land,  for  twenty  years,  and  the 
third  plea  was  to  the  same  effect,  except  that  ten  years  was 
inserted  instead  of  twenty  years.  The  fifth  plea  was  that  the 
plaintiff's  alleged  cause  of  action  did  not  accrue  at  any  time 
within  one  year  next  before  the  commencement  of  this  action. 
The  plahitiff 's  demurrer  io  these  pleas  was  overruled,  and  a 
nonsuit  granted.  The  plaintiff  assigned  error.  In  other  re- 
MpeoiiB  the  opinion  sufficiently  states  the  case. 

Alexander  Whiie^  for  the  appellant 
Byrd  amd  Morgan^  contra. 

By  Court,  A.  J.  Walker,  C.  J.  The  gravamen  of  the  com* 
plaint  is,  that  the  defendant  caused  a  sand  bank  to  be  formed 
in  a  creek  by  digging  a  ditch  in  which  the  sand  was  washeil 
down  into  ^e  creek,  and  that  the  sand  bank  thus  formed 
dammed  up  the  water,  and  caused  the  inundation  of  contiguous 
lands  of  the  plaintiff,  a  super-riparian  proprietor.  The  subject 
of  complaint  is  the  formation  of  the  sand  bank  and  consequen* 
I  tial  overflow. 

The  second  and  third  pleas  interpose  as  a  defense  the  length 
of  time  which  had  elapsed  since  the  cutting  of  the  ditch,  and 
that  if  any  dam  was  created  it  resulted  from  the  accustomed 
flow  of  water  and  sand  down  the  ditch  into  the  creek  during 
ihat  time.  The  defense  of  these  two  pleas  is  the  oontinued  use 
of  the  ditch  for  the  periods  specified,  and  not  the  overflow  ol 
the  plaintiff's  lands  during  thoee  periods.    It  is  a  piescriptive 
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right  to  the  ditch,  and  not  an  easement  to  overflow  the  plain- 
tiff's land  by  an  obstraction  of  the  natural  and  accoatomed 
flow  of  the  stream.  It  is  altogether  consistent  with  the  ayer- 
ments  of  the  pleas,  that  although  the  ditch  had  been  cut  and 
used  firom  a  time  sufficiently  remote  to  precede  the  commence* 
ment  of  the  period  of  prescription,  yet  the  formation  of  the 
sand  bank  had  been  gradually  progressing,  and  did  not  attain 
such  magnitude  as  to  cause  an  overflow  of  the  plaintiff's  lands 
until  within  a  very  recent  period.  Thus  the  pleas  place  beyond 
the  period  of  prescription  the  act  of  the  defendant,  putting  in 
operation  the  agency,  which,  by  a  gradual  accumulation  of  its 
effects,  ultimately  produced  an  interference  with  the  plaintiff's 
rights;  but  do  not  show  any  disturbance  of  the  plaintiff's 
right  or  detriment  to  him  at  a  time  beyond  the  period  of 
prescription. 

We  entertain  no  doubt  that,  under  the  law  as  now  recognized, 
a  right  to  an  easement  upon  another's  land  may  be  acquired 
by  adverse  enjoyment  for  a  time  corresponding  with  that  which 
is  prescribed  in  the  statute  of  limitations  in  reference  to  the 
right  of  entry  upon  land:  Angell  on  Watercourses,  sees.  208, 
209,  223,  and  note  2,  containing  extracts  firom  Starkie  on  Evi- 
dence; MeArihur  v.  Carriers  AdrnW^  82  Ala.  75  [70  Am.  Dea 
629];  Rieard  v.  WiUiamay  7  Wheat.  59. 

But  the  doctrine  of  prescription,  which  the  defendant  invokes, 
is  founded  upon  the  idea  of  long  enjojonent  and  continuea 
possession  adverse  to  the  plaintiff,  which  challenges  the  plain- 
tiff's right,  and  in  which  the  plaintiff  acquiesces  or  is  presumed 
to  acquiesce;  and  the  right  presumed  is  never  allowed  an  ex- 
tent beyond  the  adverse  user:  Angell  on  Watercourses,  sees. 
200,  210,  215,  221,  224,  879;  Broton  v.  CoekerM,  83  Ala.  88. 

Until  the  obstruction  had  been  formed  in  the  creek,  there 
was  no  interference  irith  any  right  of  the  plaintiff;  there  was 
no  eigoyment  or  possession  of  his  land,  and  there  could  be  no 
acquiescence  by  him  in  any  hostile  claim  to  anything  which 
was  of  right  his;  and  to  allow  the  long  userof  a  ditch,  to  drain 
the  defendant's  land,  to  create  a  presumption  of  a  right  to  over- 
flow the  plaintiff's  lands,  would  give  to  the  prescription  an 
effect  fieur  beyond  the  user. 

The  case  otFUgUy.  2%aiiuu,  11  Ad.  ft  EL  688,  is  in  princi- 
ple analogous  to  this,  and  seems  to  decide  the  very  point  which 
the  second  and  third  pleas  present.  The  plaintiff  and  defend- 
ant were  occupants  of  adjoining  premises;  and  the  plaintiff 
alleged  that  the  defendant,  on  his  premises,  caused  nozions 
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Bmelk,  wmch  rendered  the  plaintiff's  ''unoomfbrtabley  un- 
healthy, unwholesome,  and  unfit  for  habitation.'' 

The  defendant  pleaded  the  use  of  a  mizen  on  hja  land  tor 
twenty  years,  which  produced  noxious  smells,  and  that  the 
smells  complained  of  were  necessarily  produced  by  it.  This 
plea  being  traversed,  there  was  a  verdict  for  the  defendant.  The 
plea  was  afterwards  held  bad,  and  the  plaintiff  was  allowed  to 
take  judgment  non  obstante  veredicto.  The  decision  was  placed 
upon  the  ground  that  the  plea  did  not  allege  a  right  to  make 
the  smell  on  the  plaintifi*'s  premises;  that  there  could  be  no 
claim  of  an  easement,  unless  it  was  made  to  appear  that  the 
offensive  smells  had  been  used  for  twenty  years  to  go  over  to 
the  plaintiff's  land;  and  that  the  plea  might  be  proved  without 
establishing  the  right  to  produce  smells  upon  the  plaintiff's 
land.  Now,  here  is  a  case  where  the  nuisance  was  alleged  to 
have  been  a  production  of  that  which  was  possessed  and  used 
for  more  than  twenty  years;  and  yet  the  plea  was  held  faulty, 
in  not  showing  that  the  interference  with  the  jdaintiff's  right 
had  existed  during  the  period  of  prescription.  It  seems  to 
cover  the  precise  question  now  in  band:  Sedgwick  on  Measure 
of  Damages,  107. 

There  is  a  «lass  of  cases  in  which  parties  are  allowed  to  ineti- 
tute  suit  before  any  actual  injury  is  done;  but  it  is  only  when 
some  right  of  the  plaintiff  has  been  infringed.  For  instance, 
suit  may  be  brought  (or  the  obstruction  or  diversion  of  water- 
courses  in  infringement  of  the  rights  of  the  pliunliff,  even  before 
any  actual  damage  is  done;  and  two  reasons  are  given  for  the 
doctrine:  that  wherever  there  is  a  wrong  there  must  be  a  rem- 
edy, and  the  plaintiff  must,  a  least,  be  entitled  to  nominal 
damages;  and  that  otherwise  the  adverse  enjoyment  might 
ripen  into  a  title  by  lapse  of  time  before  there  was  any  actual 
damage:  Angell  on  Limitations,  sec.  800;  Whipple  v.  Cumber* 
land  Mfg.  Co.,  2  Story,  664;  Bolivar  Mfg.  Co.  v.  Nepenaet  Mfg. 
Co.,  16  Pick.  241. 

This  case  does  not  fall  within  the  clftss  above  mentioned. 
The  digging  of  the  ditch  did  not,  of  itself,  interfere  witii  any 
right  of  the  plaintiff,  and  gave  rise  to  no  cause  of  action  in  bis 
fikvor.  It  did  not  at  first  obstruct  the  natural  and  accustomed 
flow  of  the  stream.  There  was  no  infringement  of  any  right  oi 
the  plaintiff  until  the  ditch  had  caused  the  formation  of  an 
obstruction;  and  consequently  the  computation  of  the  period 
9f  prescription  could  not  commence  until  that  occurred. 

Our  investigations  have  not  enabled  us  to  find  any  ground 
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upon  which  the  sufficiency  of  the  second  and  third  pleas  can 
be  sustained]  and  we  must,  therefore,  decide  that  the  court 
erred  in  overruling  the  demurrer  to  them. 

The  fifth  plea  simply  relies  upon  the  statute  of  limitatioiifl 
of  one  year:  Code,  sec.  2481.  The  plaintiff's  cause  of  action  is 
clearly  in  trespass  on  the  case.  It  is  a  consequential  injury 
done  to  the  pltdntiff 's  right  to  have  a  stream,  of  which  he  was 
a  riiMurian  proprietor,  flow  in  its  natural  and  accustomed  man- 
netj  whereby  damage  was  done  to  his  land  and  crops.  It  falls 
within  subdivision  6  of  section  2481  of  the  code,  which  includes 
''civil  action  for  any  injury  to  the  person  or  rights  of  another, 
not  arising  from  contract,  and  not  [therein]  specifically  enu- 
merated." In  the  article  of  which  that  section  is  a  part,  there 
is  no  other  provision  which  can  include  this  cause  of  action. 
We  have  been  referred  to  the  first  subdivision  of  section  2477, 
which  makes  six  years  the  period  of  limitation  to  ''  actions  for 
a  trespass  to  real  or  personal  property."  It  is  argued  that 
tresjiass  is  a  comprehensive  term,  which  includes  trespass  on 
the  case,  and  that  this  cause  of  action  is  a  trespass  on  the  case 
to  real  and  personal  property,  which  is  embraced  in  the  section 
under  the  term  "  trespass."  It  is  true  that  trespass,  in  one 
sense,  means  an  injury  or  wrong;  and  in  that  sense  it  would 
include  every  cause  of  action,  at  least  in  tort.  But  trespass 
has,  in  the  law,  a  well-ascertained  and  fixed  meaning.  It  refers 
to  injuries  which  are  immediate,  and  not  consequential.  It 
is  clear  that  the  word  is  used  in  that  sense  in  section  2477.  It 
would  be  a  perversion  of  language  to  denominate  an  act  which 
produced  a  consequential  injury  to  real  or  personal  property  a 
trespass.  It  would  be  a  perversion  alike  of  the  legal  and  com- 
mon acceptance  of  the  words.  Besides,  we  are  not  sure  that 
the  construction  sought  to  be  placed  upon  section  2477  would 
leave  any  field  for  the  operation  of  the  sixth  subdivision  of 
section  2481. 

The  judgment  of  the  court  below  is  reversed,  the  noiuniit  set 
aside,  and  the  cause  remanded* 


BiOBar  TO  liAiHTAor  Djm  iUsma»  OvBurunr  or  AH0fBiB*s  Lahd  nay  bt 
obtaiAed  by  twen^  ywn^iiMr:  Cawell  ▼.  Thayer,  88  Am.  Dea  400;  WiOkMa 
r.  IfelMm,  84  Id.  45^  tad  note;  aae  Seidefuparger  v.  Specur,  85  Id.  234»  uid 
soke  280. 

BioHxsASDiJUBEUTXBiovOwsusevDiAiiBs  Hots  to  JToGpy  V.  Hauler, 
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[84  Alabama,  eM.J 

Whsthxe  ApponiTMBiT  OF  ADMnnarntAitm  n  Void  or  VomABu  depeodi 
npon  whether  the  oourt  had  or  had  not  jmiadietioii  to  make  the  appohit- 
ment;  if  the  oourt  haa  sach  juriadictiaii,  any  irregnlarity  m  the  i^ipoiiB^ 
ment  can  make  it  voidable  and  rerocable  only,  and  not  Toid. 

hrfoumaan  of  Gkceral  Adminibtratob  of  Ebtati  of  Koir-BBan>nrr 
X18TATOB  instead  of  an  adminiatrator  with  the  will  annexed,  where  the 
ooort  had  jnrifldiotion  to  make  the  latter  appointmmti  is  an  irregularity 
which  renders  the  appointment  Toidahle  and  rerocahle^  bat  not  void, 
and  collaterally  impeachable. 

AFPOnmiXIlT  of  ADMUnSTRATOB    OF    BbTATB    of  yOB-BBBIDBWT   TBSTATOB 

BT  OouBT  hayuki  JuBiBDionoN  to  appoint  an  administrator  with  the 
will  annexed,  cannot  be  impeached  in  an  action  by  the  foreign  exeentor 
against  the  person  who  obtained  such  appointment  after  the  commence- 
ment of  the  action,  on  the  groond  that  the  defendant  did  not  disclose 
to  the  probate  ooort  the  existence  of  a  will,  and  misrepreeented  the 
amount  of  the  assets  within  the  ooonty,  since  this  does  not  constitate 
frsad  snffieient  to  collaterally  inqpeach  the  appdntmenl 

Alabama  drATmn  PSBiOTTDia  Fobbiom  Bzbodtobs  ahd  Admdiistbatobs 
TO  MAOiTAnr  Surb  nr  That  Statb  does  not  divest  the  state  courts  of 
inrisdiction  to  grant  administration  of  the  eflfocts  of  a  non-resident  dece- 
dent within  the  stated  and  snch  letters  of  administration,  granted  to  a 
defendant  after  commencement  of  suit  against  him  by  a  foreign  exeoator, 
will  defeat  the  action  when  set  np  in  a  plea  fiirft  dorreiii  eontimunee. 

Plba  Pins  Dabbbin  CoMmnrAHGi  n  bot  Bad  ubdbb  Alabama  Codb  as 
professing  to  be  in  bar  or  of  the  entire  action,  when  in  fact  it  goes  only 
to  the  farther  maintenance  of  the  action,  if  the  plea  is  "in  short  by  con- 
sent^" and  does  not  in  tanni  propose  to  bar  the  eotire  soit^  bat  simply 
sets  oat  the  fMte» 

Action  by  JaokBon  J.  Brooc^toiiy  exeoator  of  the  will  of 
Edward  Bronghton,  deoeaeed,  agamst  Bradley,  on  certain  prom- 
isBory  notes  and  bonds  alleged  to  be  dne  from  the  defendant  to 
the  plaintiff's  testator.  The  action  was  commenced  March  12, 
1857,  in  the  circuit  court  of  Lowndes  county.  The  defendant 
pleaded  the  general  issue,  payment,  set-off,  and  that  the  plain- 
tiff was  not  the  real  party  in  interest;  and  at  a  subsequent  term 
pleaded  pui$' darrein  continuance^  "in  short  by  ccmsent,"  that 
since  the  last  term  he  had  been  duly  appointed  by  the  probate 
court  of  Lowndes  county,  and  had  qualified  as  administrator  of 
the  estate  of  Edward  Broughton,  deceased.  The  court  overruled 
a  demurrer  to  this  plea,  and  sustained  a  demurrer  to  a  special 
replication  thereto;  and  issue  was  then  joined  upon  this  and 
the  other  pleas.  The  plaintiff  proved  the  probate  of  the  will  of 
the  deceased  in  the  court  of  ordinary  of  Sumter  district,  South 
Casolina,  and  the  issue  of  letters  testamentary  to  himsell    A 
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transcript  of  these  proceedings  was  recorded  in  the  office  of  the 
judge  of  probate  of  Lowndes  county,  Alabama,  on  July  2, 1858; 
and  on  Noyember  3, 1858,  the  plaintiff  executed  a  bond  to  faith- 
fully administer  whatever  amount  he  might  recover  in  the  pres- 
ent action,  piirsuant  to  section  1934  of  the  Alabama  code,  in/ro. 
The  defendant  proved  his  letters  of  administration  granted  by 
the  probate  judge  of  Lowndes  county,  November  2, 1858.  The 
petition  for  the  letters  alleged  that  Edward  Broughton  died  in 
South  Carolina  in  1852,  and  owed  some  debts  in  Alabama;  and 
that  he  had  effects  due  him  in  Lowndes  county,  amounting  to 
about  five  hundred  dollars.  The  probate  judge,  introduced  as 
a  witness  by  the  defendant,  testified,  on  cross-examination  by 
the  plaintiff,  that  Edward  Broughton  never  lived  in  Lowndes 
county,  and  had  no  property  in  that  county  to  his  knowledge, 
except  the  debt  in  suit,  and  no  other  assets  of  the  estate  in  the 
county  were  mentioned  to  him  or  brought  to  his  knowledge, 
and  that  the  defendant,  upon  the  application  for  the  letters  of 
administration,  stated  that  he  was  a  creditor  of  the  estate.  It 
was  admitted  that  the  decedent  was  a  resident  of  Sumter  dish 
trict,  South  Carolina,  and  died  there.  The  plaintiff  asked  the 
court  to  charge:  1.  That  if  the  defendant,  after  the  commence- 
ment of  this  action,  was  appointed  administrator  of  the  dece- 
dent's estate  by  the  probate  court  of  Lowndes  cotmty,  without 
any  probate  of  the  will  therein,  the  appointment  was  void;  2. 
That  if  the  jury  believed  from  the  evidence  that  the  defendant, 
at  the  time  he  obtained  the  grant  to  himself  of  letters  of  ad- 
ministration on  the  estate  of  the  decedent,  was  not  a  creditor 
of  the  estate,  and  that  there  were  no  creditors  of  the  estate  in 
the  county  of  Lowndes,  and  no  assets  therein  except  the  debt 
in  suit,  and  that  the  defendant  owed  the  debt  to  the  estate,  and 
pending  suit  thereon  fraudulently  procured  the  grant  of  admin- 
istration to  himself  with  the  sole  purpose  to  hinder,  delay,  and 
embarrass  the  executor  in  the  collection  of  the  debt,  then  the 
appointment  was  void.  The  court  refused  these  instructionB, 
and  charged  the  jury,  if  they  believed  the  evidence,  to  find  for 
the  plaintiff  upon  all  the  pleas,  except  the  plea  puis  darrein 
continuance^  and  upon  that  plea  to  find  for  the  defendant. 
The  plaintiff  excepted  to  the  rulings  of  the  court  and  the  n*- 
fusal  of  the  instructions  requested,  and  assigns  error.  T)ie 
foregoing  is  the  case  of  Broughton  v.  Bradley.  The  other  case 
which  the  court  considered  at  the  same  time,  Bradley  v 
BroughUmy  arose  out  of  a  petition  filed  by  the  executor  Brough 
ton  in  the  probate  court  of  Lowndes  county,  praying  a  revoca- 
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iion  of  the  letters  of  adminirtiatkm  granted  to  Bradley,  on  th> 
ground  that  they  were  fiiandulentl j  procured  hj  Bradle j.  The 
petition  eet  oat  the  facte  given  above  concerning  the  leeidcnoe 
and  death  of  the  teetator,  the  appointment  of  the  petitioner  as 
execntoTy  the  institation  of  the  suit  against  Bradley,  and  that 
Bradley,  after  the  commencement  of  the  soit  and  tar  the  pur- 
pose of  delaying  the  collection  of  the  deht^  obtained  the  letters  of 
administration,  and  falsely  and  fiiandnlenUy  represented  to  the 
eoort  that  the  property  of  the  estate  within  the  limits  of  Ala- 
bama amoonted  to  only  five  hundred  dollars,  when  in  fact  it 
was  worth  two  thoosand  dollars.  Bradley  demurred  to  the 
petition,  but  his  demurrer  was  overruled.  Upon  the  hearing 
the  court  fevdced  Bradley's  letters  of  administration,  and  he 
now  assigns  error.  Besides  the  sections  of  the  Alabama  code 
given  in  the  opinion,  two  others  are  necessary  to  an  adequate 
understanding  of  this  case:  section  1693:  '' Letters  testament- 
ary or  of  administration,  and  letters  appointing  a  special  ad- 
ministrator, or  to  any  general  administrator,  sheriff,  or  coroner, 
granted  by  any  probate  court  having  jurisdiction,  are  condu- 
cive evidence  of  the  authority  of  the  persons  to  whom  the  same 
are  granted,  from  the  date  thereof  until  the  same  are  revoked; 
and  when  granted,  exclude  the  probate  court  of  every  other 
county  from  the  jurisdiction  thereof^  and  extend  to  all  the  prop- 
erty of  the  deceased  in  the  state; "  and  section  1934:  ''Any 
executor  or  administrator  who  has  obtained  letters  testamentary 
or  of  administration  on  the  estate  of  a  person  who  was  not  at 
the  time  of  his  death  an  inhabitant  of  this  state,  in  any  other 
of  the  United  States  (no  letters  testamentary  or  of  administra- 
tion having  been  granted  in  this  state),  may  maintain  suits 
and  recover  or  receive  property  in  this  state:  1.  By  recording, 
at  any  time  before  judgment  or  the  receipt  of  the  property,  a 
copy  of  bis  letters,  duly  authenticated  according  to  the  laws  of 
the  United  States,  in  the  office  of  the  judge  of  probate  of  the 
county  in  which  such  suit  is  brought  or  property  received;  2. 
Giving  bond,  with  at  least  two  good  and  sufficient  securities, 
payable  to  and  approved  by  the  judge  of  probate  of  such  county, 
in  such  amount  as  he  may  prescribe,  to  be  determined  with 
reference  to  the  amount  to  be  recovered  or  received,  and  con- 
ditioned to  faithfully  administer  such  recovery  or  property 
according  to  law.'' 

Saine  and  NeSmiik^  and  /•  F.  ClemenJUy  for  Broughton. 
WaU$f  Judg$9  and  Jachmm^  and  R.  M.  WQUamsont  eanira. 
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By  Court,  Stonb,  J.  These  two  cases  are  so  intimateljoon- 
nected  that  we  propose  to  consider  them  together. 

The  decision  of  these  cases  renders  it  necessary  that  we 
should  determine  whether  the  appointment  by  the  probate 
court  of  Lowndes  of  Mr.  Bradley  as  administrator  of  Edward 
firoughton,  deceased,  was  regular  or  irregular;  and  if  irregu« 
lar,  whether  the  appointment  was  absolutely  void  or  only  void- 
able. Mr.  Bradley  was  appointed  administrator  generally, 
and  not  administrator  with  the  will  annexed. 

Our  constitutional  and  statutory  provisions  which  confer  Ok, 
courts  of  probate  power  to  take  proof  of  wills,  and  to  appoint 
administrators  and  executors,  are  the  following: 

''The  general  assembly  shall  have  power  to  establish,  in 
each  county  within  this  state,  a  court  of  probate,  for  the  grant- 
ing of  letters  testamentary  and  of  administratioh,  and  for 
orphan's  business:"  Constitution  of  Alabama,  art.  6,  sec.  9. 

"  Courts  of  probate  have,  in  the  cases  defined  by  law,  origi- 
nal jurisdiction  of:  1.  The  probate  of  wills;  2.  The  granting 
of  letters  testamentary  and  of  administration,  and  the  repeal 
or  revocation  of  the  same:"  Code,  sec.  670. 

''  Sec.  1621.  Wills  must  be  proven  in  the  several  probate 
courts  as  follows:  .  .  .  .  Sb  Where  the  testator,  not  being  an 
inhabitant  of  the  state,  dies  out  of  the  county,  leaving  assets 
therein,  in  the  probate  court  of  the  county  in  which  such  as- 
sets  or  any  of  them  are;  4.  Where  the  testator,  not  being  an 
inhabitant  of  the  state,  dies,  not  leaving  assets  therein,  and 
assets  thereafter  come  into  any  county,  in  the  probate  court 
of  any  county  into  which  such  assets  are  brought." 

"  Sec.  1630.  Where  the  testator  was  not,  at  the  time  of  his 
death,  an  inhabitant  of  this  state,  and  his  will  has  been  duly 
proved  in  any  other  state  or  country,  it  may  be  admitted  to 
probate  in  the  proper  court  of  this  state  in  the  manner  follow- 
ing." 

Subdivision  1  provides  for  the  probate  of  a  will  which  has 
bcfen  admitted  to  probate  in  another  state  on  the  production 
of  such  will  and  the  proceedings  duly  certified,  etc. 

''  Sec.  1668.  No  person  must  be  deemed  a  fit  person  to  serve 
as  executor:  .  •  •  •  2.  Who  is  not  an  inhabitant  of  this  state.** 

''Sec.  1664.  If  no  person  is  named  in  the  will  as  executoTi 
or  if  they  all  renounce  or  fail  to  apply  within  the  time  sped' 
fied  in  the  preceding  section,  or  are  unfit  persons  to  serve,  thft 
following  persons  are  entitied  to  letters  of  administration  wifl) 
the  will  annexed,  in  the  following  order:  1.  The  residuar}* 
legatee;  2.  The  principal  legatee." 


478  Bbouohton  v.  Bbadlet.  ^Alahamai 

'^Seo.  1666.  If  Buch  persons  fail  to  apply^ihm  such  time, 
refuse  to  accept  or  are  unfit  to  serve,  thto  sach  letters  may  be 
granted  to  the  same  persons,  and  in  the  same  order,  as  letters 
of  administration  are  granted  in  cases  of  intestacy." 

'^  Sec.  1667.  Courts  of  probate,  within  their  respective^Mun- 
ties,  have  authority  to  grant  letters  of  administration  on  the 
estates  of  persons  dying  intestate,  as  follows:  ....  3.  When 
the  intestate,  not  being  an  inhabitant  of  the  state,  dies  out  of 
the  county,  leaving  assets  therein;  4.  When  the  intestate,  not 
being  an  inhabitant  of  the  state,  dies  leaving  no  assets  therein* 
and  assets  are  afterwards  brought  into  the  county." 

''Sec.  1676.  The  judge  of  probate  may,  in  any  contest  re- 
specting the  validity  of  a  will,  or  for  the  purpose  of  collecting 
the  goods  of  the  deceased,  or  in  any  other  case  in  which  it  is 
necessary,  appoint  a  special  administrator,  authorizing  the 
collection  and  preservation  of  the  goods  of  the  deceased  untO 
letters  testamentary  or  of  administration  have  duly  issued." 

We  have  coped  above  the  principal  provisions  of  both  the 
constitution  and  statute  laws  of  this  state  which  bear  on  the 
question  of  the  regularity  of  Mr.  Bradley's  appointment 

The  appointment  of  Mr.  Bradley  was  not  that  of  a  special 
administrator  under  section  1676  of  the  code.  His  appointr 
ment  was  in  terms  general.  Nor  was  the  appointment  made 
under  section  1664  of  the  code,  because  the  facts  authorizing 
such  appointment  had  not  then  transpired.  Moreover,  he  wis 
not  appointed  administrator  with  the  will  annexed.  The  ap- 
pointment, then,  must  rest  on  section  1667,  subdivisions  8  and 
4  of  the  code,  or  it  was  improperly  made.  That  section  did 
not  authorize  the  appointment,  because  Mr.  Broughton  did  not 
die  intestate.  The  appointment  was,  then,  irregular:  1  Wil- 
liams on  Executors,  479-487. 

Having  attained  the  conclusion  that  the  appointment  of  Mr. 
Bradley  in  this  case  was  irregular,  we  approach  the  second 
question,  viz.,  Was  the  appointment  void  or  voidable? 

In  the  case  of  Sim$  v.  Boyntarij  82  Ala.  853  [70  Am.  Dec.  640], 
we  held  that  the  probate  court,  in  the  matter  of  the  appointment 
of  administrators,  possessed  the  properties  of  a  general  jurisdic- 
tion ;  and  that  the  fact  of  appointment  carried  with  it  presump- 
tive evidence  of  authority  to  make  it:  See  the  authorities  therein 
cited.  We  announced  the  same  principle  in  Ihdheimer  v.  Chap- 
man's Adm?r$j  Id.  676.  See  also  authorities  cited  in  the  die* 
senting  opinion  in  that  case,  delivered  by  the  writer  of  this 
opinion.    The  question  above  propounded,  then^  is  solved  by 
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answering  another  qneationy  Had  the  probate  court  jmiadietion 
to  make  the  appointment? 

We  hold  that  the  jurisdiction  of  the  court  to  make  the  aj^ 
pointment  depends,  not  on  the  selection  of  the  person  to  be 
clothed  with  the  tmst,  but  on  the  authority  of  the  particular 
court  to  appoint  a  personal  representative  of  the  estate:  1 
Williams  on  Executors,  491:  MiUer  v.  Jones,  26  Ala.  247;  Leon- 
ard V.  Leonard,  14  Pick.  280;  Emery  v.  HUdreth,  2  Gray,  228; 
Sharpe  v.  Hunter,  16  Ala.  765. 

Applying  this  rule  to  this  case,  testator,  at  the  time  of  his 
deatti,  was  not  an  inhabitant  of  this  state,  nor  did  he  die  in 
any  county  in  this  state,  leaving  assets  therein.  No  personal 
rspresentative  of  his  estate  had  been  appointed  within  the  state 
of  Alabama;  and  he  had  assets  in  the  county  of  Lowndes. 
These  facts  gave  that  court  jurisdiction;  and  the  UiCi  that  an 
administrator  with  general  powers,  instead  of  the  executor,  or 
an  administrator  with  the  will  annexed,  was  appointed,  was  a 
question  of  regularity.  It  authorised  a  revocation  of  the  ap- 
pointment, but  did  not  render  it  void. 

We  are  aware  that  in  some  of  the  old  decisions  the  appoint- 
ment of  an  administrator,  where  there  was  a  will,  was  said  to 
be  void:  Abraham  v.  Cunningham,  8  Keb.  725;  8.  C,  2  Hod. 
146;  Oraysbrook  v.  Fox,  1  Plowd.  275. 

llie  tendency  of  modem  decisions,  however,  upon  this  as 
upon  many  other  questicxia,  is  not  to  pronounce  judicial  acts 
void  unless  forced  thereto  by  some  stem  rale  of  law  or  of 
public  policy.  The  consequences  of  pronouncing  acts  voidable 
rather  than  void  commend  themselves  by  such  a  healthy  con- 
servatism  that  courts  should  hesitate  before  declaring  void 
what  has  passed  judicial  sanction. 

In  the  case  of  Ra^nd  v.  Oreen,  14  Smed.  &  M.  J94,  a  will 
had  been  probated.  Subsequently  the  probate  was  set  aside, 
and  an  ndnii^^istrator  with  general  powers  was  appointed,  who 
proceeded  to  administer  the  estate.  One  question  made  and 
considered  was,  whether,  conceding  the  order  revoking  the  will 
lo  have  been  without  authority  and  void,  the  order  appointing 
the  administrator  was  without  the  jurisdiction  of  the  court, 
and  void.  It  was  decided  that  "the  [orphans']  court  [of  Mis- 
sissippi] had  jurisdiction  of  the  subject-matter  and  of  the 
persons.  The  fact  of  the  existence  of  a  will  does  not  withdraw 
the  estate  from  its  cognizance.  If  the  executor  will  not  act,  it 
becomes  its  duty  to  appoint  an  administrator  with  the  wiD 
•nnfi^itfiA     If  a  will  be  produced  after  the  grant  of  letters  ol 
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admixiiBtnitioii,  Buch  letters  may  be  revoked;  but  the  acts  of 
the  administrator,  consistent  witti  law,  are  confirmed.  We  do 
not  see,  then,  that  this  grant  of  administration  can  be  regarded 
as  void,  though  there  is  no  doubt  it  was  erroneous,  and  might 
have  been  revoked:"  See  also  Baldwin  v.  Buford^  4  Yerg.  16; 
Wilson  V.  Frazery  2  Humph.  30;  Price  v.  Nesbit^  1  Hill  Ch.  446^ 
461;  Saddler  v.  Saddler^  16  Ark.  628;  Savage  v.  Benham^  17 
Ala.  119;  Burnley  v.  Dukey  1  Rand.  108;  S.  C,  2  Rob.  (Va.) 
102;  TfKmpson  v.  Meek^  7  Leigh,  419;  Hutchestm  v.  Priddy,  12 
Oratt.  85;  KUiridge  v.  FciUomy  8  N.  H.  98;  Parhman^e  Caae,  6 
Co.  19;  Pettigru  v.  Ferguson^  6  Rich.  Eq.  878;  Shdden  v.  Wright^ 
7  Barb.  89;  Emery  v.  HUdreih,  2  Gray,  228;  RUey  v,  MeCord^ 
24  Mo.  265;  Tebbete  v.  lUton,  31  N.  H.  278;  Peterman  v.  TFo^ 
Urw,  19  Ga.  153. 

Applying  the  principles  asserted  in  Sagland  v.  Oreenj  14 
Bmed.  &  M.  194,  to  each  of  the  cases  under  discussion,  we 
think  they  settle  the  main  questions  presented  by  the  assign- 
ments of  error  adversely  to  each  appellant  These  principles 
are  also  in  strict  conformity  with  the  provisions  of  section  1698 
of  the  code. 

The  section  last  mentioned,  as  the  same  appears  in  the 
printed  code,  is  obscure.  The  word  ''conducive,"  in  the  fourth 
line,  creates  the  difficulty.  We  have  looked  into  the  mano- 
script  copy  of  the  code,  and  find  the  same  word  there  written 
^'  conducive."  We  have  no  doubt  that  the  true  word  is  and 
should  be  ''conclusive;"  and  that  the  error  originated  in  tran- 
scribing  the  manuscript.  The  context  proves  our  inferences 
to  be  correct. 

If  the  probate  court  of  Lowndes  had  had  no  jurisdiction  of 
the  subject-matter — ^in  other  words,  the  testator  being  at  the 
time  of  hi9  death  an  inhabitant  of  the  state  of  South  Carolina, 
and  dying  there — ^if  there  had  been  at  the  time  of  the  appoint- 
ment no  assets  belonging  to  his  estates  in  Lowndes  counly, 
then  the  appointment  of  Mr.  Bradley  would  have  been  abso- 
lutely void,  and  would  have  been  so  declared  when  collater- 
ally assailed.  Section  1693  of  the  code  would  exert  no  influ- 
ence on  such  a  case:  See  TreadweU  v.  Raney^  9  Ala.  590;  Wilson 
V.  Frazer,  2  Humph.  30;  1  Williams  on  Executors,  488  et  seq.; 
Du/ncan  v.  StewaHj  25  Ala.  408  [60  Am.  Dec.  527];  MaWiews 
V.  Doulhittj  27  Id.  273  [62  Am.  Dec.  765];  Creath  v.  Brenty  3 
Dana,  127;  Sigoumey  v.  Sibley,  21  Pick.  101  [32  Am.  Dec  248]; 
see  also  WooUey  v.  WooUeyj  5  Bam.  &  Aid.  744;  Diehenson  ▼• 
Nauly  4  Bam.  A  Adol.  638;  AUen  v.  Hopkins,  18  Mee.  &  W. 
93;  Hobari  v.  Frost,  5  Duer,  672. 
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It  iB  contended  for  appellant  in  the  case  of  Brougkton  ▼. 
Bradley f  that  the  circuit  court  should  have  snhmitted  to  the 
jury  the  question  of  fraud  by  Mr.  Bradley  in  procuring  the 
letter  of  administration  to  be  issued  to  himself.  The  evidences 
of  fraud  relied  on  are,  that  Mr.  Bradley  did  not  communicate 
to  the  judge  of  probate  the  fact  that  decedent  had  left  a  wlU; 
and  that  he  represented  the  assets  within  the  county  ol 
Lowndes  at  about  five  hundred  dollars,  when  he  knew  their 
value  to  be  over  two  thousand  dollars.  There  was  also  some 
testimony,  the  object  of  which  must  have  been  to  disprove  the 
statement  in  Mr.  Bradley's  i)etition,  that  decedent  owed  debts 
to  persons  resident  in  Lowndes  county. 

We  do  not  think  the  tendency  of  the  proof  was  to  establish 
that  description  or  species  of  fraud  which  strangers  to  a  judg- 
ment may  prove,  and  thus  defeat  and  render  void  a  judgment 
of  a  court  having  jurisdiction  in  the  premises.  The  argument 
used  above  in  favor  of  holding  the  appointment  voidable  rather 
than  void  applies  to  this  feature  of  the  case  equally  with  that 
Moreover,  many  of  the  authorities  cited  above  show  that  the 
appointment  of  an  administrator  with  general  powers,  made  in 
disregard  of  a  valid,  subsisting  will,  is  revocable,  but  not  void: 
See  Cowen  &  Hill's  notes,  p.  2,  78-80;  HtM  v.  Hamlin,  3 
Watts,  854;  Postens  v.  Postens,  8  Watts  &  S.  127  [38  Am.  Deo. 
752];  Baird  v.  CampbeUy  4  Id.  191;  Atkinson  v.  AUen^  12  Vt 
619;  Hazdett  v.  JPord,  10  Watts,  101;  Crawford  v.  8imoniony7 
Port.  110. 

It  is  also  contended  that  plaintiff,  having  complied  with  sec- 
tion 1984  of  the  code,  had  a  clear  right  to  institute  his  suit; 
and  having  that  right  at  that  time,  if  another  be  permitted  to 
take  out  letters  of  administraiion  and  defeat  his  suit,  right- 
fully instituted,  then  section  1934  does  not  afford  the  remedy 
intended  by  it. 

It  is  a  clear  and  undisputed  proposition  that,  independent 
of  our  statute,  no  executor  or  administrator,  receiving  his  au- 
thority from  the  courts  of  any  country  or  state  other  than  our 
own,  could  maintain,  as  such,  any  suit  in  this  state:  Story's 
Confl.  L.,  ed.  1857,  sec.  513,  and  notes;  Vaughn  v.  Northrupj 
15  Pet  1;  Harrison  v.  Mahomer,  14  Ala.  829,  888,  and  au- 
thorities cited;  Carr  v.  WyUy,  28  Id.  821. 

His  right  to  sue  here  is  derived  from  our  statute:  Code,  sec. 
1934. 

It  is  equally  clear  that,  in  the  absence  of  such  legislation 
as  is  prescribed  by  section  1934  of  the  code,  when  an  inhab- 

4m.  Dia  Vou  Lxzm— a 
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itant  of  another  state  dies,  leaving  effects  in  this  state,  the 
proper  court  of  the  county  in  which  such  effects  are  may  grant 
administration  on  his  estete:  See  authorities  9upra. 

This  being  the  case,  is  there  anything  in  section  1934  which 
takes  away  the  jurisdiction?  There  is  certainly  nothing  in  its 
letter,  for  it  expressly  recognizes  the  right  in  such  cases  to 
grant  letters  testamentary  or  of  administration  in  this  state. 
Neither  do  we  think  there  is  anything  in  its  spirit  which  sanc- 
tions such  construction.  Our  statute  is  one  of  comity.  It  was 
doubtless  framed  with  a  view  to  favor,  without  unnecessaiy 
expense,  the  early  settlement  of  estates  of  non-residents  who 
happened  to  own  property  or  choees  in  action  within  this  state. 
If  we  hold  that  an  executor  or  administrator,  receiving  his 
authority  under  foreign  appointment,  can,  by  instituting  suit 
in  this  state,  oust  our  probate  courts  of  all  jurisdiction  to  ap- 
point, is  it  not  manifest  that  we  put  it  in  the  power  of  a  foreign 
representative,  by  hasty  action,  to  close  the  doors  of  our  tri- 
bunals, and  thus  deprive  resident  creditors  of  their  rights  to 
have  their  claims  adjusted  in  our  probate  courts  out  of  the 
assets  found  here?  The  third  axiom  of  Huberus,  which  may 
be  regarded  as  the  general  law  of  civilised  nations,  declares 
that  "the  rules  of  every  empire  firom  ccHnity  admit  that  the 
laws  of  every  people,  in  force  within  its  own  limits,  ought  to 
have  the  same  force  everywhere,  so  far  as  they  do  not  prejudice 
the  power  or  rights  of  other  governments  or  of  their  citisens: " 
Story's  Confl.  L.,  ed.  1857,  sec.  29,  and  notes  to  sec.  88.  The 
principle  contended  for  in  this  case  would  give  to  the  foreign 
laws  the  same  force  which  they  have  within  the  limits  of  the 
state  or  nation  by  which  they  were  enacted,  even  to  the  preju- 
dice of  the  rights  of  our  citizens.  Such  generosity  is  neither 
required  nor  expected  of  any  nation  or  state:  See  Kennedy  v. 
Kennedy^  8  Ala.  391,  895;  Children  v.  Childress,  3  Id.  762. 

Our  statute,  not  creating  an  exclusive  jurisdiction,  must  be 
held  to  confer  only  a  cumulative  remedy:  AncnymouB^  3  Dyer, 
839  a;  Hunt  v.  WUhineon,  2  Call,  49  [1  Am.  Dec.  534];  JeweU 
V.  Jewettj  6  Mass.  276;  Bigdaw  v.  BigelaWj  4  Ohio,  138, 147  [19 
Am.  Dec.  691]. 

If^  under  tbis  construction,  it  be  thought  that  a  foreign  rep- 
resentative suing  in  our  courts  is  always  at  the  mercy  of  a  liti- 
gious debtor,  the  answer  is,  that  the  legislature  can  correct  the 
abuse.  Perhaps,  in  such  case,  a  statute  prohibitirg  the  ap- 
poLitment,  after  suit  brought,  of  a  resident  administrator,  ex- 
cept on  satisfactory  proof  that  the  estate  was  liable  for  or  owed 
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debts  to  residents  of  this  state,  would  remedy  the  evil  without 
impairing  the  right 

It  is  objected  to  the  plea  filed  puis  darrein  cofUinuane$  in 
this  canse  that  it  proposes  to  be  in  bar  of  the  entire  action, 
when  the  fiicts  stated  in  it  do  not  bar  the  entire  action. 

The  previoos  dedsUms  of  this  court  hold  that  a  plea  which 
assumes  to  answer  the  entire  action,  and  yet  offers  only  a  par- 
tial defense,  is  bad  on  demurrer.  We  have  in  this  respect 
followed  the  English  rule:  Stein  ▼.  Ashby,  30  Ala.  863;  Bryan 
Vi  TFibon,  27  Id.  208;  Deshler  v.  HodgeSy  3  Id.  609. 

While  it  is  not  our  purpose  to  shake  the  authority  of  the 
cases  cited,  so  fieur  as  those  cases  go,  we  think  extreme  tech« 
nicality  in  the  matter  of  pleading  should  not  be  encouraged. 
Our  code  has  done  much  to  strike  down  the  former  sometimes 
shadowy  structure,  which,  we  think,  did  not  well  comport  with 
the  massive  proportions  of  the  common  law. 

In  the  case  of  DeeUer  y.  HadgeSj  supra,  the  question  did  not 
arise,  and  the  court  simply  stated  the  rule,  holding  that  it  did 
not  apply  in  that  case.  In  Bryan  y.  Wilson,  supra,  the  action 
was  against  three,  and  two  only  of  the  defendants  pleaded  a 
defense  personal  to  themselves.  In  the  commencement  of  their 
plea,  they  employed  the  words  ^* actio  tion"  (the  plaintiff  ought 
not  to  have  or  maintain  his  action  aforesaid).  This  was  within 
the  rule,  for  the  plea  offered  no  reason  why  the  action  should 
not  be  maintained  against  the  third  defendant 

In  Stein  v.  Ashby,  supra,  the  defendant  pleaded,  in  bar  of 
this  action,  a  defense  which  barred  only  a  portion  of  the  dam- 
ages.   This  also  was  within  the  rule. 

The  plea  in  the  present  case  professes  to  be  in  short  by  con- 
senl  It  contains  no  such  words  as  ^^actio  non,^  nor  "in  bar 
of  this  action."  Neither  does  it  in  terms  propose  to  bar  the 
entire  suit  True,  it  omits  the  word  "further,"  which  is 
usually  employed  in  pleas  puis  darrein  continuance;  but  we 
think  it  contains  no  averment  which  is  inconsistent  with  such 
reliefl  It  simply  sets  out  the  foots.  This,  we  think,  under  the 
code,  section  2237,  and  the  case  of  Deshler  v.  Hodges,  supra^ 
amounts  to  a  good  partial  defense  to  the  action:  See  1  Ch.  PL 
660;  8  Id.  1238;  MeOowan  v.  Hoy,  4  J.  J.  Harsh.  223. 

We  are  aware  that  in  the  case  of  MeDougal  v.  Rutherford^  80 
Ala.  263,  principle  3,  a  rule  is  asserted  different  firom  what  we 
have  stated  above.  That  suit  was  brought  before  the  code 
went  into  effect,  and  is  consequentiy  not  governed  by  its  pro- 
visions.   We  place  our  present  opinion  mainly  on  the  provisioos 
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of  the  codO)  which,  in  a  great  degree,  dispense  with  the  farmal 
parts  of  pleading. 

It  resnlts,  fix>m  what  we  have  said,  that  there  is  no  error  in 
either  of  the  records  nnder  consideration. 

Judgments  affirmed. 

RsonLABrrr  or  Apfwhticxrt  ow  ADunmrBAiOR  oahsot  bb  Iiosacbid 
CkMLLATBBAiXT:  Simr  T.  Snoddy,  S5  Am.  Dee.  740;  Haywn  t.  Jfedbb  70  UL 
703»  and  note;  caws  dted  in  the  note  to  McFarhmi  ▼.  Stomt^  44  Id.  S27.  In 
Vermont^  the  jorisdiotion  of  the  probate  coort  to  make  each  iq^pointment  is 
held  to  be  not  collaterally  attackable:  AhboU  v.  Cobum,  67  Id.  735;  Driffg%  ▼. 
AhboU,  66  Id.  214;  McFarland  v.  SUmt,  44  Id.  327.  But  ordinarily,  the  de* 
daion  of  the  probate  court  npon  jnriadictional  fact  is  not  condnsiYe  npoaaay 
one  not  actually  before  the  coart:  BedoeU  t.  Sefooer^  68  Id.  237. 

Whin  Gramt  or  Administbatiok  ob  Pbobatb  or  Wnji  is  void  for  waat 
of  jurisdiction:  Fialter  ▼.  BaaaeU,  33  Am.  Dec  227,  and  note  239-243^  disoose- 
isg  this  subject;  see  also  the  note  to  Thirh  v.  Turk,  46  Id.  437.  Two  juris- 
dictional facts  must  exist  to  make  a  grant  of  administration  valid:  1.  The 
death  of  the  party;  2.  His  residing  within  the  connty  or  leaying  assets  therein 
at  the  time  of  his  death:  BecbeU  v.  Selover^  68  Am.  Dee.  237,  and  cases  eited 
in  the  note  257;  note  to  Fisher  v.  BaueU^  mtpra;  Hayne$  v.  Meeka,  70  Id.  703; 
Fletcher  ▼.  Sanders^  32  Id.  96;  BumeU  v.  Meadows,  46  Id.  617.  The  validitj 
of  a  grant  of  administration  de  boms  no!i  depends  upon  the  Tacancy  of  the  office 
of  administrator  at  the  time  of  the  appointment,  by  the  death,  resignatioD,  er 
iVDioYal  ol  the  preceding  administrator;  Bambo  t.  WyaU's  Adm*r,  70  Id.  644; 
Matthews  y,DotUhiU,ei21dL  766.  After  a  probate  ooort  has  duly  appointed  a 
oompetent  person  administrator,  it  can  make  no  farther  appointment  to  that 
office  until  the  occurrence  of  one  of  those  events  or  disabilities  which  either 
temporarily  or  permanently  vacate  the  office,  sneh  as  the  death  of  the  inouB- 
bent^  the  repeal  of  his  anthority,  or  his  resignation.  An  appointment  mads 
before  the  happening  of  any  of  these  oontingsmnes  is  totally  void:  Matthemt 
V.  DotUhitt,  suprcL 

Puis  Djuibbih  CoHTiNirAHGB^  Whbn  and  how  Flbaoiablb:  Adams  v*  FOetp 
maSf  p.  410;  Brown  v.  Brown,  48  Am.  Deo.  62;  Cottar  t.  DadeSf  40  Id.  Sll| 
ir<y  ▼•  iSitali  Aad^  40  Id.  726,  and  note& 
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CwD  OiBiifJxum^  AiiBiiiJio  DxnriBBMT  Rbookbiv  wrk  OoininiiB'  Sibxap* 
TCBB  AND  Sbal,  instead  of  one  certificate  for  both  cases^  shoold  not  be 
considered  fatally  defective,  where  the  two  oases  coastitnta  an  orighsil 
soit  and  a  oollatml  ease  of  garnishment. 

bfBDruo  Mattbb  in  TBANaoBiPT  n  NOT  Good  Qboohd  worn  Eiuuiiaur  oi 
BvTiBB  Rboobd. 

WwEBM  All  Pafbbb  abb  not  Sir  oin  nr  TBANaaRirr,  the  infersDoe  i%  Ib  tin 
■bsenoe  of  all  evidence  to  the  contrary,  that  they  have  been  loat  cr  dr 
■Iroyed  by  accident  rather  than  fraudulently  supprcesed. 
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It  b  PiBinwiniU^  as  Past  ov  Donra^  for  dafwidant  in  gpamiahment  to 
■how  that  there  wat  a  Tslid  judgment  agpunst  his  creditor  which  he  paid 
under  the  oompnlsion  of  a  gamiahment. 

QixmsBBB  OAKHOT  Atail  TTfimT.g  ov  lisBB  iMMaouhAEmm  In  m  mik 
agpunst  his  creditor. 

OasansHBB  cAmror  Abbail  Gollatxrallt  Judgmert  BnsRSD  AOAinr 
HIS  Cbxditob  npon  the  ground  that  it  was  voidablB. 

Pabtt  is  not  Dxprivkd  ov  his  PBOTscnoN  AS  GABNisHn  firom  a  seoaod 
payment  on  aoooont  of  mere  irregolarities  in  the  original  suit. 

QuBBiov  ov  FouioH  Bboobo  to  Show  that  Jubt  was  Impamklid  axb 
SwoBKy  the  lerTice  of  the  sdre  f adorn  for  the  reWvor  of  the  soit  on  tio 
defendants'  attomey,  and  the  failure  of  the  record  in  the  collateral  gar- 
nishment suit  to  show  that  the  original  judgment  was  for  an  amount  as 
great  as  that  which  was  rendered  against  the  garnishee^  are  mere  irrqg* 
ulsrities  which  do  not  render  the  judgments  void. 

IVDOBSEMCHT  OF  SHUirr  VTOV  EXIODTIOII  BBIVBinED  BT  HlX  IB  MaXIB 

ov  RnoBD. 
Wkxbs  Fobbov  Coiubt  Ahbndb  Judgmxbt  rendered  in  faror  of  a  deceased 
defendant  nunc  ^ro  Imm^  on  behalf  of  his  representativeSy  it  will  be  pr^ 
sumed  that  the  amendment  was  within  the  jurisdiction  of  the  coortk 

ABBIBACr  ChABOBB  should  BB  RbVUBID  BT  €k>17BT. 

CSuBNT  has  Ko  RlOBT  TO   IbTBBBBT  IK   FUBDB  CkUUUTBD  BT  BIB  AtXOB^ 

NET,  who  was  subsequently  gamiahedy  unless  a  previous  demand  has 

been  made  upon  him.  * 

Shbbut'b  RvruBV  on  EzBOtmoN  in  the  words,  ''I  know  of  no  prqpertj 

mbjeet  to  the  within  /en  /acku/*  is  equivalent^  in  a  odllatetal  proceeds 

ing,  to  the  return  of  mUlahomou 
Whbbb  Pabtt  CJollsots  Monbt  vbom  Oabioshbe,  he  is  not  so  interested 

as  to  incapadate  him  from  giving  testimony,  in  a  subsequent  suit  agiiBBl 

the  gandshee,  as  to  the  payment  xA  the  judgmentb 

Assumpsit  for  money  had  and  received.  Plea  of  payment 
under  foreign  judgment  and  garnishment.  Larkin  R.  Gunn 
sued  Isaac  Howell  to  recover  the  proceeds  of  two  notes  placed 
in  his  hands  for  collection.  The  declaration  contained  com- 
mon money  counts.  Defendant  pleaded,  by  consent,  the  gen? 
eral  issue,  payment,  set-off,  former  adjudication,  the  statute  of 
limitations,  a  special  plea  of  a  judgment  rendered  in  Georgia 
against  defendant  as  the  debtor  of  plaintiff,  and  payment  of 
that  judgment.  A  transcript  of  the  records  of  the  Georgia 
original  suit  and  the  collateral  garnishment  suit  was  presented 
in  connection  with  the  last  plea  cited  impra.  The  su£Sciency 
of  this  plea  was  affirmed  by  the  court  on  an  appeal  taken  by 
the  plaintiff.  After  remandment  of  the  cause,  plaintiff  died, 
and  the  suit  was  revived  in  the  name  of  his  personal  repre- 
sentatives. Plaintiff  declared  on  the  two  notes,  stating  that 
defendant  had  been  intrusted  with  their  collection,  and  had 
obtained  payment  of  two  thousand  dollars  out  of  two  thousand 
five  hondied  dollars,  their  &ce  value.    Defendant  offered  to 


486  OuivK  V.  Howell.  [AlaDMii% 

read  in  evidence  the  exemplification  of  the  record  of  the  comt 
in  Oeorgiay  where  he,  as  garnishee,  had  been  compelled  to 
deposit  in  court  the  money  collected  by  him.  The  Georgia 
case  was  briefly  as  follows:  James  M.  Calloway  sued  Archibald 
O.  Jones  and  Larkin  B.  Onnn  on  three  promissory  notes.  Be- 
fore judgment,  Calloway  died,  and  this  suit  was  revived  in  the 
name  of  Malcolm  and  Samuel  Johnson,  his  administrators. 
Verdict  was  rendered  in  behalf  of  plaintiffs,  execution  issued, 
and  the  sheriff's  return  was  in  the  words,  ^^I  know  of  no  pro- 
perty subject  to  fi.  fa^  Subsequently  plaintifiiB  filed  an  affi- 
davit and  boud  in  order  to  obtain  a  garnishment  against  Isaac 
Howell.  He  appeared  and  pleaded  that  he  was  a  non-resident 
of  Georgia.  His  plea  being  overruled,  he  admitted  having  two 
thousand  and  eleven  dollars  and  fifty-eight  cents  belonging  to 
defendant  Gunn,  and  was  subsequently  ordered  to  pay  the 
money  into  court  for  the  benefit  of  Malcolm  and  Samuel  John- 
son. This  he  did.  The  transcript  exhibits  an  erroneoos  order 
made  under  a  caption,  with  Calloway  as  plaintiff,  when  he  was 
deceased,  and  a  subsequent  order,  interpolating  Malcolm  and 
Samuel  Johnson,  his  administrators,  elective  of  the  former, 
and  to  act  nwne  pro  twM.  This  was  excepted  to,  and  excep- 
ti<m  was  also  taken  to  the  exemplification  generally  together 
with  eleven  different  charges  asked  for  by  plaintiff,  and  refused 
by  the  judge.  Plaintiff  assigned  twenty-two  enora,  upon  which 
he  appealed. 

0.  W.  Chmoj  for  the  appellant. 
WUIiam  P.  C&ilton,  contra. 

By  Courts  A.  J.  Walker,  C.  J.  The  objection  to  the  entire 
record  given  in  evidence,  upon  the  ground  that  the  certificate 
was  defective,  was  not  well  taken.  The  certificate  contains  all 
that  was  necessary  to  legally  attest  both  the  record  of  the 
original  suit  against  Jones  and  Gunn,  and  of  the  proceeding 
by  garnishment  against  Howell  as  the  debtor  of  the  defendants 
in  the  former  suit.  There  are,  therefore,  really  two  certificates, 
each  attesting  a  different  record,  and  a  common  signature  and 
seal  applicable  alike  to  both.  We  know  of  no  reason  why 
such  an  attestation  should  be  deemed  fatally  defective.  It  is 
clear  that  there  is  a  certificate  attesting  each  record,  and  each 
certificate  is  alike  fortified  by  the  signature  and  seal.  This 
constitutes  a  substantial  compliance  with  the  act  of  congress. 

It  may  be  that  the  transcript  does  contain  things  which  do 
not  belong  to  the  record.  If  it  does,  it  was  no  ground  for  a 
motion  to  exclude  the  entire  reconl. 
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The  objection  that  a  fraadnlent  ezclntioii  of  an  ezeontion, 
a  part  of  the  record,  is  apparent,  is  not  well  taken.  There  is 
nothing  to  indicate  an  exclusion  of  any  execution  or  other  paper 
from  the  record,  which  was  attainable  by  the  clerk.  The  in- 
ference is,  in  the  absence  of  all  evidence  to  the  contrary,  that 
the  execution  had  been  lost  or  destroyed  by  accident,  rather 
than  it  was  fraudulently  suppressed.  Omnia  pregumiuntur  rite 
$886  acta. 

The  record  offered  in  evidence  did  not  correspond  with  that 
described  in  the  sixth  plea,  as  it  is  explained  by  the  agreement 
of  counsel.  But  there  was  a  plea  of  non  (usumpeiif  or  the  gen- 
eral  issue;  and  under  that  a  discharge  of  the  defendant  by  a 
payment  of  the  money  due  the  plaintiff  under  a  vaUd  garnish* 
ment  was  an  available  defense:  1  Ch.  PI.  478;  Cook  v.  Fields 
8  Ala.  53  [86  Am.  Dec.  436].  The  court  was  therefixre  right  in 
refusing  to  reject  the  record  entirely  because  it  did  not  corre- 
spond with  the  allegations  of  the  sixth  plea. 

The  record  of  the  proceedings  in  the  original  suit  of  Jbftniofi 
A  John8on  v.  Jone8  &  Qv/nn  was  relevant  in  this  case,  and  ad- 
missible in  evidence.  It  was  permissible  for  the  defendant  in 
garnishment  to  show  that  there  was  a  valid  judgment  against 
his  creditor,  which  he  paid  under  the  compulsion  of  a  garnish- 
ment, f(ff  the  existence  of  such  a  judgment  was  part  of  the 
defense;  and  there  was  no  error  in  overruling  the  plaintiff's 
objecticms  to  the  different  parts  of  the  record  in  that  case. 

The  garnishee  could  not  avail  himself  of  any  mere  irregular^ 
ities  in  the  original  suit  against  his  creditor.  He  could  not 
have  assailed  the  judgment  collaterally,  upon  the  ground  that 
it  was  voidable.  He  therefore  is  not  deprived  of  his  protection 
as  a  garnishee  from  a  second  payment,  on  account  of  mere 
irregularities  in  the  original  suit.  The  judgment  in  the  original 
suit  was  not  vcid.  The  court  had  jurisdiction  of  the  defend- 
ants' persons.  They  pleaded  and  appeared  by  an  attorney. 
The  court  properly  refused  to  exclude  any  part  of  the  record 
because  it  was  irregular.  If  the  service  of  notice  to  revive  the 
suit  in  the  name  of  the  administrators  of  the  deceased  plaintiff 
was  not  consistent  with  the  Georgia  statute,  it  is  a  mere  irreg- 
ularity, not  affecting  the  validity  of  the  judgment.  So  also  the 
omission  of  the  record  to  show  that  the  jury  was  impaneled 
and  sworn,  the  service  of  the  8ciTe  fadae  for  the  revivor  of  the 
suit  on  the  defendants'  attorney,  and  the  failure  of  the  record 
in  the  garnishment  suit  to  show  that  the  original  judgment 
was  for  an  amount  as  great  as  that  which  was  rendered  agdnst 
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the  garnishee,  weie,  at  meet,  meie^  inegolaritieBy  which  dcMiot 
render  the  judgmente  void. 

The  verdict  to  which  objection  was  made  was  a  matter  ol 
record.  It  seems  to  be  a  part  of  the  judgment  entry,  and  the 
predicate  of  the  judgment. 

One  objection  to  the  admissibility'  of  the  record  specifies  an 
extract  fix>m  the  execution  docket,  showing  the  issue  and  re- 
turn of  an  execution.  The  exemplification  does  not  show  that 
the  sheriff's  indorsement  upon  the  execution  was  copied  fix>m 
the  execution  docket.  The  indorsement  of  a  sheriff  upon  an 
execution  returned  by  him  is  a  matter  of  record:  Creagh  v. 
Savage^  14  Ala.  454;  Hardy  v.  CtascaigneSy  6  Port  447;  Bamm 
V.  Tart^  18  Ala.  668.  So  much  of  the  evidence  covered  by  the 
objection  as  pertained  to  the  sheriff's  return  was  legal;  and  the 
objection,  being  a  general  one  to  evidence  a  part  of  which  was 
legal,  was  properly  overruled. 

The  two  receipts — one  by  Bristow,  the  clerk,  and  the  other 
by  one  of  the  plaintiffs  in  garnishment — ^were  not  parts  of  the 
record:  Carlisle  v.  TutiUj  80  Ala.  627;  MaHin  v.  Martin^  22  Id. 
102;  MUeheU  v.  MitcheU,  8  Stew.  &  P.  81;  WhiU  v.  Stroiher,  11 
Ala.  723.  The  copies  of  them  in  the  transcript  were  secondary 
evidence  of  private  writings,  and  the  court  erred  in  overruling 
the  plaintiff's  objection  to  them.  We  cannot  pronounce  these 
receipts  redundant  evidence:  Doe  v.  Reynolds,  27  Id.  864.  They 
contributed  to  corroborate  the  witness  Johnson.  The  credibil- 
ity of  Johnson's  testimony  was  a  question  for  the  jury;  and  we 
cannot  assert  that  the  jury  would  have  credited  the  evidence 
of  Johnson  in  the  absence  of  corroboration.  This  is  not  a  case 
of  merely  redundant  or  superfluous  testimony,  introduced  to 
support  a  right  otherwise  established  by  indisputable  proof: 
KyU  V.  Maysy  22  Id.  692;  Frierson  v.  Frierson,  21  Id.  549; 
Parsons  v.  Boyd,  20  Id.  112. 

The  extracts  '^fi!om  the  bench  docket"  did  not  belong  to  the 
record,  and  should  have  been  excluded;  but  it  is  probable  that 
the  admission  of  that  testimony  would  not  work  a  reversal,  as 
it  seems  incapable  of  affecting  the  issue  in  any  way.  The 
opinions  delivered  by  the  judge  in  Georgia,  likewise,  were  not 
matters  of  record,  and  were  inadmissible. 

When  this  case  was  before  in  this  court  (27  Ala.  663),  it  was 
decided  that  the  record  of  the  proceeding  against  the  garnishee 
in  Georgia  was  de£BCtive,  because  it  did  not  show  the  juris- 
diction of  the  court  Since  that  time,  an  amendment  nunc 
pro  Imi^i  alike  of  the  original  judgment  against  the  gar- 
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nidiee's  creditor  and  of  the  record  of  the  proceeding  tgaiiiflt 
the  garniflhee,  was  made.  These  amendments  show  that  the 
original  judgment  was  in  &Yor  of  the  representatiTes  of  Cal- 
loway, there  having  been  a  revivor  of  the  suit  after  the  death 
of  Calloway;  that  an  execution  issaed,  and  was  returned  '^  no 
property  fomid;"  that  the  affidavit,  preliminary  to  the  issue  of 
garnishment,  required  by  the  Georgia  law,  was  made;  that 
there  was  a  valid  judgment  in  favor  of  the  plaintiffs  in  garnish- 
ment against  the  creditor  of  the  garnishee,  and  that  a  regular 
summons  of  garnishment  was  served.  These  amendments 
mime  pro  tunc  supply  every  fact  necessary  to  uphold  the  juris- 
diction of  the  court  to  render  the  judgment  against  the  gar- 
nishee, and  the  ground  upon  which  there  was  a  reversal  when 
the  case  was  before  in  this  court  no  longer  exists,  if  the  court 
had  authority  to  make  the  amendments  nunc  pro  tune. 

There  are  many  arguments  adduced  to  show  the  want  of  au- 
thority to  make  those  amendments;  but  none  of  them  are,  in  our 
opinion,  sound.  It  is  said  that  the  original  judgment  was  in 
favor  of  a  dead  man,  was  therefore  void,  and  could  not  be 
amended.  The  reply  to  this  argument  is,  that  the  original 
judgment  was  reaUy  in  favor  of  the  representatives  of  the  de- 
ceased, and  was  entered  up  by  clericsJ  error  in  favor  of  the 
deceased;  and  that  the  office  of  the  amendment  nunc  pro  tunc 
was  to  make  the  record  declare  the  judgment  as  it  was  in  feiot 
— ^to  make  the  record  speak  the  truth,  and  show  that  the  judg- 
ment was  valid  at  the  commencement.  Our  own  decisions  are 
conclusive  against  the  objections  that  the  amendments  nunc  pr% 
tunc  were  made  without  notice:  OUus  v.  GlaeSy  24  Ala.  468; 
Allen  V.  ShotweU,  8  Id.  281 ;  Brown  v.  Bartlettj  2  Id.  29;  Fuqua  v. 
Carrolj  Minor,  170  [12  Am.  Dec.  46].  The  same  reason  which 
dispenses  with  the  necessity  of  notice  would  justify  the  making 
an  amendment  nunc  pro  tune  after  the  defendant's  death.  This 
court  must  presume,  in  the  absence  of  opposing  evidence,  upon 
the  authority  of  the  certificates  to  the  exemplification  of  the 
foreign  record,  showing  the  amendment  nunc  pro  time,  that  the 
allowance  of  such  an  amendment  appertained  to  the  jurisdio- 
ti<»i  of  the  court:  Slaughter  v.  Cunninghamj  24  Ala.  269  [60 
Am.  Dec.  463];  Ounn  y.HoweU,  27  Id.  674  [62  Am.  Dec.  785]. 

The  first  charge  asked,  objecting  to  the  validity  of  the  judg- 
ment against  the  garnishee,  that  he  was  a  resident  of  the  state 
of  Alabama,  cannot  be  sustained.  The  garnishee  pleaded  that 
iwry  matter  to  the  jurisdiction  of  the  court,  and  his  plea  was 
•wnded.    The  superior  court  of  Georgia,  having  jurisdiotion 
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Ofei  the  Bobjmsi  of  garnishment,  had  neoeeearilj  authority  to 
determine  whether  a  non-resident,  under  the  laws  of  that  state, 
could  be  subjected  to  the  process  of  garnishment:  WyatVs  Adm\ 
V.  Rambo^  29  Ala.  610  [68  Am.  Dec.  89].  Its  decision  upon  that 
question  must  be  deemed  oonclusiTe  in  fairor  of  the  garnishee. 

If  there  is  any  proof  in  the  record  which  justified  the  ask- 
ing of  the  second  charge,  we  have  not  found  it.  We  therefine 
regard  the  refusal  of  the  charge  as  correct,  because  it  was 
abstract,  if  for  no  other  reason. 

There  was  no  error  in  the  refusal  of  the  third  charge  asked, 
because  the  plaintiff  could  have  no  right  to  interest  upon  funds 
collected  by  the  defendant  as  his  agent  for  the  period  mentioned 
in  the  charge,  unless  a  demand  had  previously  been  made: 
8€tUy  V.  Capps,  1  Ala.  121;  Barton  v.  Peek,  1  Stew.  A  P.  486; 
MeBroam  v.  Chvemor,  6  Port  82;  £iiii6ro  v.  Fblbr,  21  Ala. 
876. 

The  Georgia  record  showed  a  valid  judgment  against  the 
garnishee;  and  if  the  defendant  paid  the  money  upon  it,  he  is 
entitled  to  protection.  The  fourth,  fifth,  sixth,  ninth,  tenth, 
and  eleventh  charges  were  properly  refused. 

The  seventh  charge  assumes,  erroneously  as  we  think,  that 
the  execution  upon  the  original  judgment  was  in  the  name  of 
Calloway,  then  deceased,  and  that  the  execution  which  was  re- 
turned with  the  indorsement,  ^^  I  know  of  no  property  subject 
to  the  within  )L  /a.,''  was  the  one  upon  the  return  of  which  the 
proceedings  against  the  garnishee  were  predicated.  The  reci- 
tals of  the  judgment  against  the  garnishee,  as  amended,  show 
that  there  was  a  return  of  no  property  subject  to  the  executioiL 
Now,  this  recital,  upon  a  question  going  to  the  jurisdiction  of 
the  court,  must  be  deemed  at  least  prima  fade  correct;  and  it 
is  not  overturned  by  the  fad  that  one  execution  had  been  re- 
turned with  a  different  indorsement.  Both  the  recital  and  the 
feet  that  there  was  an  execution  with  a  different  return  may 
be  true. 

The  eighth  charge  is  also  obnoxious  to  the  obgeotioa  that  it 
erroneously  assumes  that  the  proceeding  against  the  garnishee 
rests  upon  a  different  return  firom  that  stated  in  the  record. 

The  refusal  to  give  the  eighth  and  ninth  charges  may  also 
be  sustained,  upon  the  ground  that  the  sheriff's  retum,  ^*I 
know  of  no  property  subject  to  the  within  fi.  fa.,**  is  equivalent, 
in  a  collateral  proceeding,  to  a  return  of  nuUa  bona.  It  is  his 
duty  to  find  out  any  property  within  his  bailiwick;  and  the 
presumption  is  that  he  has  discharged  his  duty  by  maUng 
search;  and  when  he  says  he  knows  of  no  proper^ 
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iobject  to  the  JL  fa^  U  flhoold  be  deemed,  in  a  eoUateral  pn^ 
eeeding,  at  least  equivalent  to  a  general  letoin  of  nuUa  bona. 

What  we  have  already  said  leads  to  the  conclosiaQ  that 
there  was  no  error  in  the  charge  given  by  the  court 

The  witness  Johnson  was  competent  to  testify  for  the  de- 
fendant. The  judgment  upon  which  he  collected  the  money 
from  the  garnishee  being  valid,  he  was  rather  testifying  against 
his  interest  in  deposing  to  the  payment  of  the  judgment. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

PwmsLT  AuTHJUi'nQAnD  TsAiraoBirT  ov  Rboobiis  ov  On  Beaib  Oovbv 
B  AmniMBnff.B  Bvumuiob  In  the  ooorti  of  aiicilMr  itete:  Bhmgkiut  r,  (km' 
fdngkam,  00  Am.  Dm.  4S8;  and  note  409^  eiting  otfiaroam, 

QAMxmBMM  OAinror  Rsvbbsb  ob  AYorn  JuniifBrr  on  Aoooost  ov  Vmbm 

Kbbobs  OB  lBBSOVi.ABinHlntheprooeedmgsmthapriiMipUa^^  Thqr 
dbei  only  the  daf cndanti  wbo  alont  oan  Uk»  adfmtiige  of  tiMo,  and  than 

RBfDBAii  voGifBAanBaovOHaBaBvorBuMBt  SasCHasMisT.  f%^ 
Daa.  4SSL  sbA  aaaas  Ib  Bola  SOS. 
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(la  Alabama,  tia] 
CtoBTBisifnaB  BsrwBBS  Two  Pabsibi^  Hm  naatd  af  Hm 
trial  wUflh  ahowad  that  judgment  had  baairandapadasaiaak  the 
two  Jointly,  and  that  one  party  had  paid,  inXk  not  ba  bald  anflUiiant  ta 
^I'^fM*^  fc  rfllfitJTff  liaMitita  t?l  iht  dirfrff ^•fftt  Irrfffr  fftf. 
Wbbbb  Bvdbvob  n  Oomruomra  nr  Lbast  Dbsbbb^  tha  oonrl  ahonld  lanra 
it  antiioly  ta  the  oonaidanition  of  iha  jniy. 

AcnoBr  for  contrihution.  B.  P.  Chaiqpell  obtained  judgment 
fai  a  suit  against  Major  Cook  and  Thomas  M.  BuflSngton.  Cook 
paid  the  whole  judgment,  and  now  brings  suit  to  compel 
Rnffingfawi  to  contribute.  Buffington  pleaded  the  general 
issue  by  consent,  and  entered  a  special  plea  that  he  had  no 
interest  in  the  contract  upon  which  Chappell  had  based  his 
successful  suit,  and  that  Cook  alone  was  responsible  under 
that  contract.  The  parties  went  to  trial  on  the  issues  made 
by  these  two  pleas.  On  the  trial,  plaintiff  read  in  evidence  a 
certified  transcript  of  the  judgment  in  fiaYor  of  Chaiqpell,  and 
the  sheriff's  receipt  for  the  money  paid  by  him.  The  action 
of  Chappell  against  BuffingUm  and  Cook  was  based  on  a  breach 
of  contract  Chappell  had  paid  them  the  sum  of  seyen  hun- 
dred doUaiBy  fcr  which  be  was  to  have  a  thiee-sixieenth  inters 
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6Bt  in  the  steamboat  CIbxBj  and  the  same  ehaie  m  the  Champioa 
when  completed  ont  of  the  materiale  of  the  old  boat  Clara. 
They  refased  to  make  title  to  him.  He  sued  them  and  recov- 
ered judgment.  Chappell  testified  that  after  he  had  porchaaed 
his  interest  in  the  boat  Clara,  and  after  she  had  been  taken  to 
Cincinnati  in  order  to  nse  a  portion  of  her  materials  in  the 
constniction  of  the  new  boat  Champion,  he  effected  a  sale  of 
his  interest  to  James  M.  BoflBngton  for  one  thousand  one  hun* 
dred  and  twenty-five  dollars.  The  Clara  was  destroyed  by  fire 
the  next  night  after  the  sale.  Cook  effected  a  rescission  of  tha 
contract,  representing  that  ''there  was  something  wrong  in 
Chappell's  purchase."  On  the  rescission  of  the  contract  Cook 
agreed  to  pay  to  Chappell  the  seven  hundred  dollars  advanced 
under  his  purchase  when  the  latter  surrendered  to  him  his 
interest  in  the  boats.  Cook  subsequently  refused  to  pay  the 
seven  hundred  dollars,  and  the  suit  referred  to  was  instituted. 
The  judge  charged  the  jury  as  follofFs:  That  this  action  being 
brought  by  plaintiff  to  recover  from  the  defendant  contribu- 
tion to  a  judgment  which  had  been  rendered  against  them 
jointly,  but  which  had  beeii  paid  by  the  plaintiff  alone,  evi- 
dence of  that  fact  would  entitle  the  plaintiff  to  recover  a  moiety 
of  the  amount  so  paid  by  him,  provided  the  jury  should  find 
that  said  judgment  was  recovered  on  a  contract;  that  if  the 
Jury,  however,  should  believe  from  the  evidence  that  the  de- 
fendant in  this  action  was  not  bound  by  any  such  contract  to 
pay  the  debt  upon  which  said  judgment  was  founded,  then 
the  defendant  will  not  be  liable  to  pay  contribution;  also,  that 
the  record  produced  in  this  action  was  prima  fade  evidence  to 
support  the  action  against  the  defendant,  and  the  &Lct  that  the 
defendant  suffered  a  recovery  against  him,  and  fiedled  to  de- 
fend the  suit,  is  a  circumstance  from  which  the  jury  may  infer 
a  recognition  on  his  part  of  his  liability.  The  court  also 
charged  the  jury  (in  order,  as  the  judge  stated,  to  avoid  all 
misapprehension  in  regard  to  the  law  of  the  case),  that  if  they 
believed  the  evidence,  they  must  find  for  the  plaintiff.  De- 
fendant excepted  to  these  charges,  and  also  on  other  grounds. 

TT.  C  Eastonj  for  the  appellants 
8.  F.  BUmntj  contra. 

By  Court,  Stonb,  J.  In  the  suit  hssween  Chappell  as  plain- 
tiff, and  Buffington  and  Cook  as  defendants,  the  issue  neces- 
sarily made  by  the  pleadings  was,  whether  the  defendants,  or 
either  and  which  <tf  them,  had  incnmed  a  kgai  liability  to  tho 
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plaintiff.  As  between  the  two  defendants,  tiieie  was,  and  prob* 
ably  could  be,  no  isBue  formed  on  the  relative  liabilities  of  the 
defendants  inter  sese.  Hence,  in  that  trial,  no  evidence  was  or 
could  be  properly  introduced  or  examined,  having  for  its  ob- 
ject the  establishment  of  such  relative  liabilities.  There  is 
wanting,  then,  in  this  case,  the  necessary  ingredients  of  an 
estoppel  by  record,  as  to  the  tsLci  and  measure  of  liability  b^ 
tween  Cook  and  Buffington:  1  Oreenl.  Ev.,  sec.  623. 

The  oral  testimony  did  not  authoruee  the  charge  which  the 
court  gave  on  the  effect  of  the  evidence.  It  certainly  cannot 
be  affirmed  that  it  establishes,  without  conflict,  the  right  of 
plaintiff  to  recover  in  this  action:  Bhep.  Dig.  469,  sees.  18-15. 

Reversed  and  remanded. 

BiOBT  TO  OuwTHiBU'noH  KOWKES  JonT  PBDiciPALB:  See  Taie$  T.  Dom- 
aUmm,  61  Am.  Bee.  2S3»  and  note  294;  Taylor  y.  Morriaon,  G2  Id.  747,  748. 

Whsbs  BrmsroB  a  OoxwuaraQ  is  QuwnoN  or  Faot  materiel  to  the 
def enae,  the  plaintiff  ia  not  entitled  to  a  charge  aaeerting  his  right  to  a  re- 
OffTery  m  the  whole  eridenoe:  Woffork  ▼.  StUSvant  58  Am.  Dee.  805.  In- 
■fraction  ia  erroneooa  when  ita  effect  ia  to  take  the  oaee  from  the  jiuy:  TBmm 
▼.  n&Mns  50  Id.  829:  ^Vimt  ▼.  Stoops  71  Id.  841.  and  note  848 
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or 

ABKANBA& 


Jaooway  V.  Gault. 

i»  AXKAJKMAM,  ISQl] 

MonoAOM  voT  AcKHowLBDoxD^  Pbo¥bi\  Axn>  Hwumhiiiii^  m  MM|ih>d  by 
ttatote^  though  good  between  the  pertieey  ie  not  TaUd  m  egUMl  wthm 
qnent  parohMon  or  inoombnaoen  with  eotwd  notioe  of  the  ezielaiioe  el 
the  ukortgmfd^ 

SoaaCAllTIAL   OOMFLIAHCB   WITH   WkIS   STATOm   RlQUIEn  10   ■■   Dovi 

ooght  efllrmetively  to  appeer  from  «  oertifioste  of  Mknowledgment  of  n 
mortgage.  Althon^  a  literal  oomplianoe  with  the  etatnteia  not  leqandt 
worda  of  abnilar  import  moat  be  employed. 
OouBXB  GmvoT  Danom  with  Bubbtamtial  CoMmASCB  with  Sxatifi^ 
and  hj  intendment  anpply  important  worda  omitted  In  the  wrtilioate  ef 
aeknowledgment  of  a  mortgage.  Thna  where  the  atatate  reqvirea  tiiat 
the  oertifioate  oontain  the  worda  "for  the  OQoaideration  and  mupom 
therein  aet  forth,**  their  nmiaaiwi  will  render  the  oertifteate  foid. 

Thb  opinion  states  the  facts. 

Wdthins  and  OaUagher^  for  the  appellant 

t/brdon,  for  the  appellee. 

By  Coort,  English,  C.  J.  This  was  a  bill  to  foredoee  a  mort- 
gage,  determined  in  the  Yell  circuit  court       ' 

The  bill  was  filed  by  Joseph  Loupes  against  Joseph  Atchison, 
the  mortgagor,  and  his  wife,  and  Benjamin  J.  Jacoway,  a  sub- 
sequent purchaser.  A  decree  of  foreclosure  and  sale  of  the 
mortgaged  premises  was  rendered  against  Atchison  and  Jaco- 
way,  and  the  latter  appealed. 

The  contest  here  is  between  Loupe,  the  mortgagor,  and 
Jacoway.  The  mortgage,  upon  a  tract  of  land  situated  in 
Yell  county,  bears  date  the  second  of  December,  1861,  and  it 
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by  AtchiBon  and  wife,  M0I07  J.    Atteohad  to  H  b  <liA 
feUowing  certificate: 

''The  state  of  Arkaneae,  county  of  YelL 

''This  day  personally  appealed  before  me,  N.  8.  Jennings, 
an  acting  justice  of  the  peace  in  and  for  said  county,  Robert 
Atchison  and  Mdlcy  J.  Atchison,  both  personally  known  to 
me,  and  acknowledged  that  th^  signed,  sealed,  and  deliTered 
the  same  in  my  presants. 

''GiTen  under  my  hand  this  second  December,  1851. 

«N.  S.J«raiiNOs,J.  P.'* 

There  is  also  appended  to  the  mortgage  a  certificate  of  the 
derk  and  recorder  of  Yell  county,  that  it  was  filed  for  record 
in  his  office  on  the  fifteenth  day  of  December,  1861,  and  duly 
recorded. 

Jacoway  purchased  the  land  embraced  in  the  mortgage  of 
Atchison,  for  a  valuable  consideration,  and  obtained  a  deed  of 
himself  and  wife  therefor  on  the  eighteenth  day  of  December, 
1861. 

He  states  in  his  answer  that  he  purchased  in  good  &ith 
without  notice  of  the  mortgage,  and  submits  that  the  certificate 
of  ackowledgment  attached  to  the  mortgage  was  informal  and 
insufficient  to  authorise  its  registration,  and  that  the  filing  <rf 
it  in  the  recorder's  office  did  not  operate  as  a  legal  constructiTe 
notice  to  him  of  the  existence  of  the  mortgage  when  he  pur- 
chased the  land. 

The  case  was  heard  upon  the  pleadings  and  exhibits,  and  an 
agreement  of  parties  that  the  mortgagor  remained  in  possession 
of  the  land  until  Jacoway  purchased,  when  he  took  possessun 
of  it. 

There  is  no  question  before  us  as  to  the  yalidity  of  the  exe- 
cution and  acknowledgment  of  the  mortgage  by  Mrs.  Atchison, 
and  no  decree  appears  to  have  been  rendered  against  her,  and 
there  was  no  appeal  by  her  or  her  husband. 

Was  the  certificate  of  the  justice  of  the  peace,  of  the  acknowl- 
edgment of  the  mortgage  by  the  mortgagor,  sufficient? 

A  mortgage  not  acknowledged,  or  proved,  and  recorded,  as 
required  by  the  statute,  though  good  between  the  parties  to  it, 
is  not  valid  as  against  subsequent  purchasers  or  incumbrancers 
of  the  mortgaged  premises,  though  the  may  have  actual  notice 
of  the  existence  of  the  mortgage:  Gould's  Dig.,  c.  117,  sec  2; 
Main  v.  Alexanderj  9  Ark.  112;  Hcmnah  v.  CarringUmj  18  Id. 
105. 

Mortgages  must  be  acknowledged  before  some  person  an- 


HM  Jaoovat  v.  Qjorvt.  [Arkanaas 

tboriied  by  law  to  take  tha  aeknavrledgment  of  deeds,  etc.; 
Oould'B  Dig.,  c.  117,  sec.  1.  The  acknowledgments  of  deeds 
and  instruments  of  writing  for  the  conveyance  of  real  estate,  or 
whereby  such  real  estate  is  to  be  affected,  in  law  or  equity,  shall 
be  by  the  grantor  appearing  in  person  before  the  court  or  officer 
having  the  authority  by  law  to  take  such  acknowledgment, 
and  stating  that  he  had  ^^  executed  the  same  lor  the  considera- 
tion and  purposes  therein  set  forth: "  Id.,  c.  87,  sec.  18.  Every 
court  or  officer  that  shall  take  the  proof  or  acknowledgment  of 
any  deed  of  conveyance  of  real  estate,  eta,  shall  grant  a  oer> 
tificate  thereof,  and  cause  such  certificate  to  be  indorsed  on 
said  deed,  etc.:  Id.,  sec.  16.  All  deeds  and  other  instruments 
in  writing,  for  the  conveyance  of  any  real  estate,  or  by  which 
any  real  estate  may  be  affected,  in  law  or  equity,  shall  be 
proved  or  duly  acknowledged  in  conformity  with  the  provisions 
of  this  act,  before  they,  or  any  of  them,  shall  be  admitted  to 
record:  Id.  22. 

A  substantial  compliance  with  what  the  statute  requires  to 
be  done  ought  affirmatively  to  appear  from  the  certificate: 
TrammeUy.  Tkurmondj  17  Ark.  217;  Blagg  y.  Hunter^  16  Id. 
246.  A  literal  compliance  with  the  statute  is  not  required — 
the  words  of  the  statute  need  not  be  used — words  of  similar 
import  may  be  employed,  but  the  courts  cannot  dispense  with 
a  substantial  compliaiice  with  the  statute:  Brock  v.  Header^  18 
Ala.  876;  Fipps  v.  McOehee,  5  Port.  418;  Binde  v.  Longwrth^ 
U  Wheat  208;  Betts  v.  Iferry,  9  Mo.  510. 

Courts  cannot|by  intendment,  supply  impartant  words  omit- 
ted in  the  certificate:  Haydeny.  WestcMj  11  Ckum.  181;  PhUL 
Bv.,  Cowen  &  Hill's  notes,  pt.  2,  402. 

In  the  certificate  befgre  us,  the  word  '^same'*  has  no  ante* 
cedent;  but  the  certificate  being  attached  to  the  deed,  perhaps 
the  word  '^  deed,''  ^'  mortgage,"  or  "  instrument "  might  be  sup- 
plied by  intendment,  if  this  were  the  only  defect  in  the  certifi- 
cate. So  the  words  ^^  signed,  sealed,  and  delivered,"  employed 
in  the  certificate,  are  equivalent  to  the  word  ''  executed,"  used 
in  the  statute.  But  the  words  '^  for  the  consideration  and  pur- 
poses therein  set  forth,"  used  in  the  statute,  are  wholly  omitted 
in  the  certificate,  and  no  words  of  similar  import  substituted 
therefor.  We  must  suppose  that  these  words  were  inserted  in 
the  statute  for  some  useful  purpose,  and  we  have  been  aUe  to 
find  no  authority  to  warrant  their  omission. 

If  they  are  to  be  disregarded,  why  not  disregard  any  other 
provision  of  the  statute?  Where  is  the  line  to  be  drawn  between 
what  is  essential  and  that  which  is  not  essential  T 
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Tbe  certificate,  taken  altogeihfiry  is  exceedingly  inSonnal  and 
defectiye,  and  to  mistain  it  wcold  be  to  disregard  the  plain 
proyisionB  of  the  statute. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded,  with  instmctions  to  dismiss  the  bill  tat  want 
"d  equity  as  to  appellant 

CnrrmoATis  ov  Aokkowldomiht.— Babrtuitial  eomplianiwi  with  itatate 
laqninmanii  naoenavy.  For  an  extended  diecwiMinn  of  tlie  qiieftiflne  ariaag 
In  the  principal  oaae,  lee  note  to  Livktffttonv.  KeUeOe,  41  Am.  Deo.  leSetae^.! 
•ee  also  Brytm  ▼.  Randrmt  68  Id.^40^  and  note  845w 

Vkvexl  A&KAN818  Statutb  providing  for  the  regiatnition  d  mortvaga^ 
aefeoal  notioe  of  an  nnreoorded  mortgage  does  not  drfaattlie  title  of  a  aabae- 
^nent  porohaaer:  Neal  ▼.  Speigk,  Adm\  33  Ark.  68;  Johmmm  t.  €kMm^  LL 
607;  Doddy,  Parker,  40  Id.  640;  CamaUy.  Dkat,  22  Id.  14S;  Jfas«iT.  Og^ 
dm,  41  Id.  192;  Ford  ▼.  BmrJiB,  87  Id.  M;  the  same  mla  appliea  where  the 
aiortgage  ia  improperly  admitted  to  regiatraUans  Dodd  t.  Parhtr,  40  Id.  MO; 
hut  after  the  mortage  la  properly  acknowledged  and  ieeocdad»  it  ia  *Uen  fcom 
the  time  it  is  filed  in  the  reoorder'a  offioe  for  reoord:  JarraU  t.  MeDomd,  82 
Id.  602.  A  sahstantial  eompliaaoe  whh  what  tbe  atatnte  reqnirea  to  be  dooe 
ought  to  appear  affirmatively  from  tlie  certificate  of  acknowledgment.  A 
literal  compliance  with  the  atatnte  ia  not  required.  The  wcrda  of  the  atatata 
need  not  be  naed,  bnt  worda  of  aimilar  import  mvat  be  empU^yed.  Ooorti 
eannot  diepenae  with  a  anbetantial  compliance  with  the  atatnte;  lAUhr.Doig^^ 
18  Id.  468;  TViUav.  Qaiewocd,  26  Id.  131;  and  the  coorta  cannot  supply  by 
Intandment  important  words  omitted  in  the  certificate:  lAttle  t.  IhdgB,  mtpra; 
so  if  the  certificate  omit  to  state  the  required  words,  "for  the  oonaideratioa 
and  pupoees  therein  set  forth,**  such  omission  is  fatal  for  the  purpoae  of  regis* 
tration:  Id.;  Johmny.  Oodden,  33  Id.  607;  and  the  word  "uses"  is  notef 
similar  import  or  substantiaUy  the  same  aa  the  word  "oonsider»tion»''  sa* 
fdied  by  the  statute;  the  use  of  the  former  word  rendeni  the  cert^4iate 
iavilid,  and  the  mortgage  not  legally  recorded:  JfaKla¥.0'2Xamioi^S6Id.67. 


BBimN  V.  Handy. 

(n  ABKAimAs,  sn.] 

Byiufri  PiHiHisiTS  PoacBAn  sr  Paxtub  Pla0Ip  ni  Smrismf  ov  TauR  es 
ecnfldmiee  with  respect  to  the  subject  of  the  pnrchaat.  Hue  rule  ^plies 
to  purdiases  of  outstanding  titlea  and  inounbranosa  by  Joint  tenaati^  and 
tn  acme  instaacea  l^  tenanta  in  common. 

Wtesa  JozHT  TiNAHT  OB  Tbt A»T  VK  CoioniK  purchasfls  an  outstanding 
titles  wbidi  is  adverse  to  the  common  titls^  his  purahaae  ia  not  void,  but 
tbe  co-tenant  mnst  elect  within  a  leesenable  time  to  avail  himself  of  the 
adverse  title  so  purchased,  and  offnr  to  contribute  his  due  proportion  of 
monqr  expended  in  such  purchase. 

Foacnuai  ov  Oo-tinabt'b  hmjon  nr  Liim  yiiOK— Where  vendor  pur- 
chases  the  interest  in  land  of  one  of  tiie  oo-tsnaati^  and  there  remains  a 
bilaaoe  of  the  pnwiheae  money  due  liiBi»  aeeared  fay  a  noite  eTesated  ta 
An.  Dia  Tob  LXXIlI-t2 
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UBi  nQT  both  tflomfti  In  Mnmioo^  i^m  wtiioli  tiM^  m  Jcinllj  and  mv* 
tnStyUMm,  and  thflre  being  no  proporty  oat  of  wlikh  IIm  voidflr  oonld 
■ecnro  bis  dabi  bat  tfao  bod,  ho  bringi  mit  upon  tbo  nota^  obluno  Jodg- 
monti  and  bfeouiea  the  parchiaur  at  ozeeatioa  nla^  hb  parefaaae  of  hii 
eo«tenaat'a  mierert  ia  Talid. 
LusBQUAOT  ov  Puoi»  Homnmi  Onoai^  doaa  not  m^alidata  a  jndioial  aal% 
made  at  the  tune  and  pUoe  praeeribed  hj  law,  upon  dne  notioi^  and 
witfaoat  proof  of  any  frand,  or  anfaimaoi^  or  imina  noad  to  pnivMit  ooni- 
petition. 

Ths  ofnnioD  states  the  fiicts. 

WdUhim  and  ChUaghetj  for  the  appellants. 

Ctadandj  for  the  appellee. 

By  Court,  Bnglibh,  C.  J.  Bill  ibr  partiticm,  etc,  filed  the 
nintii  of  October,  1852,  in  the  Hempstead  circuit  court,  bj 
Levin  J.  Handy,  against  Benjamin  L.  Brittia  and  William  W. 
Andrews. 

The  bill  alleges  that  on  the  twenty-eighth  of  Ajail,  1888,  the 
complainant  and  William  Conway  B.  purchased  of  Brittin  that 
portion  of  the  south-east  quarter  of  the  south-east  quarter  of 
section  21,  township  11  south,  of  range  25  west,  which  lies  on 
the  south-east  side  of  the  public  road  leading  from  Washing^ 
ton  to  Fulton,  in  Hempstead  county,  containing  from  fimr  and 
a  half  to  five  acres;  for  which  they  agreed  to  pay  him  five  hun- 
dred dollars,  and  executed  their  joint  note  to  him  for  that  sum, 
payable  in  five  years,  with  six  per  cent  interest;  and  on  the 
same  day  he  made  them  a  deed  to  the  land.  Immediately 
after  their  porchase,  they  took  possession  of  the  land,  which 
was  unimproved,  and  erected  a  dwelling  and  other  improvi^ 
ments  thereon,  at  an  expense  of  some  one  thousand  two  hun- 
dred and  fifty  dollars,  which  improvements,  with  but  few 
exceptions  of  little  value,  remain  upon  the  land. 

On  the  twenty-second  of  June,  1843,  complainant  paid  on  the 
note  given  for  the  purchase-money  one  hundred  and  twenty- 
five  dollars;  and  shortly  afterwards  he  made  a  further  payment 
of  one  hundred  dollars;  the  aggregate  of  the  two  sums  being 
within  twenty-five  dollars  of  one  half  of  the  amount  of  the 
note;  while  Conway  B.  had  never  paid  a  cent  upon  the  debt 

Thai  in  the  summer  of  1846  Brittin  went  to  New  York  and 
was  absent  about  twelve  months.  Previous  to  his  departure  he 
complained  to  complainant,  as  he  had  often  done  before,  that 
Conway  B.  had  paid  nothing  on  said  joint  note,  and  observed 
that  he  would  have  to  sue  on  the  note  in  order  to  secure  himself 
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agaixurt  Conway  B. ;  expressing  regret  that  inasmuch  as  the  note 
was  a  joint  one,  he  could  not  sue  Conway  B.  alone,  but  would 
bave  to  join  complainant  with  him;  but  assured  complainant 
that  inasmuch  as  he  had  paid  almost  the  whole  of  his  propor- 
tion  of  the  note,  his  interest  in  the  property  should  remain  un* 
impaired  by  the  suit,  and  should  be  retained  and  enjoyed  by 
him  as  fiiUy  and  to  the  same  extent  as  if  the  suit  had  ncTer 
been  instituted;  Brittin  saying  at  the  same  time  that  his  whole 
object  in  the  suit  was  to  drive  Ccmway  B.  into  a  settlement,  who 
was  largely  indebted  to  him  independently  of  the  joint  noto,  and 
he  wished  to  get  the  property  into  his  own  hands  so  as  to  con* 
trol  the  interest  of  Conway  B.  therein.  That  after  these  assur- 
ances that  complainant's  interest  in  the  premises — ^which  he 
avers  to  be  an  undivided  moiety — should  remain  unprejudiced 
by  the  suit,  Brittin  further  agreed  with  him  that  if  the  suit  was 
brought  he  would  pay  complainant's  pc^on  of  the  coste,  and 
that  he  need  be  at  no  expense  or  trouble  in  the  matter,  declar- 
ing at  the  same  time  that  he  was  very  doubtful  of  Conway  B., 
on  account  of  his  indebtedness  to  him  in  other  matters  besides 
the  joint  note,  but  that  it  was  no  part  of  his  intention  by  the 
suit  or  any  of  ito  consequences  to  make  complainant's  interest 
in  the  premises  liable  for  the  payment  of  any  part  of  the  in* 
debtedness  of  Conway  B. — ^meaning  thereby  that  he  did  not 
intend  to  hold  complainant,  or  his  interest  in  the  land,  liable 
for  more  than  one  half  of  the  joint  noto. 

That  in  consideration  of  these  assurances,  complainant 
agreed  to  teke  no  dilatory  steps  to  delay  the  progress  of  the 
suit,  but  to  let  judgment  go  by  default,  and  allow  the  property 
to  be  sold  as  soon  as  the  law  would  admit;  and  not  to  avail 
himself  of  the  benefit  of  Uie  appraisement  act;  and  that  Brit- 
tin should  be  allowed  to  bid  in  the  property  and  hold  it  under 
the  agreement  aforesaid. 

That  Brittin  shortly  after  went  to  New  York,  leaving  An- 
drews, his  ostensible  clerk  and  agent,  in  charge  of  his  business, 
who,  pursuant  to  his  directions,  instituted  suit  on  the  j:iote  the 
twentieth  of  September,  1846,  in  the  Hempstead  circuit  court. 
That  Andrews  requested  complainant  to  let  judgment  go  by 
default;  and  that  if  C<Hiway  B.  did  not  settle  before  the  prop- 
erty was  exposed  to  sale,  to  allow  him,  Andrews,  to  bid  it  in 
for  Brittin,  assuring  complainant  that  Brittin's  only  object  was 
to  sorure  himself  against  the  indebtedness  of  Conway  B.  upon 
the  iioto'  and  that  complainant  might  feel  entirely  safe  in  in- 
trusting the  property  to  the  control  of  Brittin,  who  would  tak» 
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no  undue  advantage  of  him,  bat  that  hia  interest  in  the  pnq^ 
erty  should  remain  between  Brittin  and  him  as  it  had  existed 
between  him  and  Conway  B. 

That  oomplainant,  relying  upon  these  additional  assorances 
of  Andrews,  as  the  clerk,  etc.,  of  Brittin,  interposed  no  defense 
to  the  suit;  and  that  judgment  by  default  was  obtained  therem 
the  sixth  of  November,  1846,  for  five  hundred  dollars  debt» 
and  one  hundred  and  forty  dollars  and  forty-one  .cents  dam* 
ages,  etc.;  execution  issued  the  seventh  of  January,  1847,  was 
levied  on  the  land  in  question,  which  was  offered  for  sale  the 
fifteenth  of  February  following,  and  bid  off  by  Andrews  as  the 
agent  of  Brittin,  for  five  dollars,  pursuant  to  the  agreement 
between  Andrews  and  complainant,  and  between  complainani 
and  Brittin.     (The  judgment  and  execution  are  exhibited.) 

That  Brittin,  after  the  sale  and  purchase  by  Andrews^  d^ 
clared,  proposed,  and  acknowledged  to  complainant,  that  after 
the  payment  of  the  joint  debt  due  from  complainant  and  Con* 
way  B.  to  Brittin  the  premises  should  belong  to  and  become 
the  property  of  complainant,  and  that  all  he,  Brittin,  wanted 
was  to  make  the  debt  out  of  the  property,  and  that  complainant 
should  have  the  residue;  and  complainant  avers  that  he  has 
always  been,  and  still  is,  ready  and  willing  to  accept  the  prop- 
erty and  pay  to  Brittin  the  balance  due  upon  the  debt,  after 
deducting  the  payments  made  by  complainant,  and  the  amoonts 
received  by  Brittin  from  sales  and  rent  of  the  property, 

That  Brittin  and  Andrews,  before  and  after  the  sale  of  the 
land  under  execution,  were  jointiy  interested  in  the  profits  d 
the  mercantile  business  carried  on  in  the  name  of  Brittin,  and 
in  all  purchases  made  with  the  capital  stock,  or  by  means  d 
debts  due  the  house  in  the  name  of  either  of  them. 

That  in  the  course  of  a  few  months  after  the  sale  of  the  land, 
Brittin  returned  from  New  York,  and  in  speaking  of  the  prop- 
erty fully  recognized  complainant's  interest  therein  according 
to  the  understanding  and  agreement  above  set  forth,  and  re- 
quested him  to  take  charge  of  the  renting  and  selling  of  the 
property;  that  they  agreed  that  they  would  not  sell  the  land  for 
less  than  one  hundred  and  fifty  dollars  per  acre,  and  that  they 
would  rent  or  sell  the  dwelling-house  cm  the  premises,  as  might 
seem  to  be  most  advantageous;  that  in  pursuance  of  this  agree- 
ment, Brittin  sent  divers  persons  to  complainant,  who  had  in 
view  the  renting  or  purchasing  of  some  portion  of  the  property; 
that  Brittin  and  complainant  did  sell  the  dwelling-house,  with 
a  quarter  of  an  acre  of  the  land  on  which  it  is  situated,  for 
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iiar  hnndred  and  fifty  doUarSi  and  alflo  dUbn  portioDS  of  tli9 
land,  amounting  to  about  an  acie,  for  two  hundred  and  twel^ 
dollars  and  fifty  cents;  that  these  sales  were  made  upon  oon* 
saltation  and  with  the  consent  of  complainant. 

That  previous  to  the  sale  of  the  dwelling-house,  Brittin,  in 
farther  pursuance  and  perfiHrmanoe  of  the  above  agreemeoti 
paid  to  complainant  one  half  the  sums  derived  firom  the  rent  of 
the  house  firom  the  time  Andrews  purchased  it  under  executioa 
to  the  time  Brittin  and  complainant  sold  it  as  aforesaid.  That 
oomplainant's  portion  of  the  rent  was  credited  upon  a  stors- 
aocount  which  he  owed  Brittin,  etc. 

That  Brittin,  in  still  further  performance  of  said  agreement^ 
wishing  to  purchase  complainant's  interest  in  the  premises^ 
offered  him  fifty  dollars  in  merchandise  therefor  at  divers 
times,  which  complainant  declined  to  accept,  well  knowing  that 
his  interest  in  the  pr<^rty  was  worth  much  more,  etc.  That 
at  the  time  Andrews  purchased  the  property  for  five  dollars  it 
was  worth  one  thousand  seven  hundred  or  one  thousand  eight 
hundred  dollars,  and  is  still  worth  but  little  less;  and  that 
complainant's  interest  therein  was  one  undivided  hall 

That  when  the  joint  note  for  five  hundred  dollars  was  ezo- 
cuted,  it  was  understood  between  the  parties  that  complainant 
was  to  be  responsible  but  for  half  of  the  amount;  and  having 
paid  Brittin  two  hundred  and  twenty-five  dollars,  which  was 
credited  upon  the  note,  he  was  indebted  to  Brittin  but  twenty- 
five  dollars,  balance  of  principal,  when  the  judgment  was  ob- 
tained upon  the  note;  which,  with  interest,  was  paid  out  of  the 
proceeds  of  the  sale  of  the  house,  etc.  That  after  deducting 
the  amount  of  such  indebtedness,  complainant  was  entitled  to 
one  half  of  the  remainder  of  the  proceeds  of  the  two  sales  of 
portions  of  the  property,  made  by  Brittin  and  himself  as  above 
stated — ^the  proceeds  of  the  first  sale  being  four  hundred  and 
fifty  dojlars,  and  of  the  second  two  hundred  and  twelve  doUars 
and  fifty  cents. 

That  Andrews  promised  complainant  to  allow  credits  for  ths 
two  hundred  and  twenty-five  dollars  paid  by  him  upon  the  nota 
before  taking  judgment,  etc.;  but,  in  violation  of  his  promise^ 
obtained  judgment  for  the  full  amount  of  the  note,  etc. 

That  Andrews,  after  bidding  off  the  property  as  the  agent  of 
and  for  Brittin,  took  the  sheriff's  deed  therefor  in  his  own 
name;  and  pretends  to  hold  the  property  for  his  own  use, 
thoui^  he  professed  to  be  acting  for  Brittin  throughout  the 
whole  transaction,  etc. 
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That  there  remain  nnsold  of  the  original  tract  of  land  abont 
three  acres  and  a  quarter,  etc.,.worth  from  two  hundred  to  two 
hundred  and  fifty  dollars  per  acre.  ''  That  the  land  is  capable 
of  being  divided  without  material  injury  to  the  rights  of  either 
Brittin  or  complainant,  claiming  as  complainant  does  one  un- 
divided half  of  the  tract,  meaning  the  three  acres  and  one 
quarter  above  mentioned,  in  accordance  with  the  understand- 
ing and  agreement,  as  set  forth  above,  between  Brittin  and  com- 
plainant previous  to  the  institution  of  the  suit  upon  the  note, 
and  carried  out,  acted  upon,  and  confirmed  by  Brittin  after  the 
judgment  was  obtained  and  the  property  sold  under  the  execu- 
tion issued  thereon." 

Complainant  further  alleges  "  that  he  had  frequently  called 
upon  Brittin  to  further  comply  with  his  said  agreement  with 
complainant,  that  his  interest  in  said  property  should  remain 
unimpaired  and  unprejudiced  by  said  suit,  and  that  complain- 
ant should  have  and  retain,  possess  and  enjoy,  the  same  in  as 
full  and  ample  a  manner  as  if  the  suit  had  never  been  brought, 
and  to  pay  over  to  complainant  his  proportional  share  of  the 
said  four  hundred  and  fifty  dollars,  for  which  the  said  house 
and  said  quarter  of  an  acre  of  land  was  sold;  also  his  propor- 
tional share  of  the  said  two  hundred  and  twelve  dollars  and 
fifty  cents  for  which  the  other  portions  of  the  land,  amounting 
to  about  an  acre,  were  sold;  and  also  to  make  an  equal  division 
with  complainant  of  the  remaining  three  and  one  quarter  acres 
of  the  tract,"  etc.,  which  he  has  refused  to  do,  etc. 

The  bill  prays  for  an  account  of  rents,  proceeds,  etc.,  and 
that  one  half  of  the  amount  thereof  be  decreed  to  complainant, 
after  deducting  therefrom  the  sum  due  to  Brittin  on  that  por- 
tion of  the  joint  note  for  which  complainant  was  liable;  and 
that  the  remaining  three  and  a  quarter  acres  of  land  be  equally 
divided  between  Brittin  and  complainant,  etc. 

That  in  case  the  relief  above  prayed  be  denied,  that  the  court 
decree  to  complainant  the  whole  of  the  land  remaining  unsold; 
and  that  Brittin  account  for  and  pay  over  to  him  all  sums  cl 
money  received  by  him  of  complainant,  and  from  the  sales  and 
rent  of  the  property  over  and  above  the  amount  of  the  debt  due 
to  Brittin  from  complainant,  and  Conway  B.,  etc*,  and  that 
Brittin  and  Andrews  be  compelled  to  convey  the  land  to  com- 
plainant, etc. 

Brittin  and  Andrews  answered  severally.  Brittin  admits 
that  he  sold  the  land  to  complainant  and  Conway  B.,  took 
their  joint  and  several  note  for  the  purohase-moneyi  gave  them 
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A  deed,  and  that  fhej  entered  upon  the  land  and  made  valu- 
able improvements;  bat  denies  that  the  land  was  nnimproved 
when  he  sold  it  to  them,  and  avers  that  there  was  a  honse, 
etc.,  upon  it,  which  they  took  down  and  removed,  which  rented 
fiur  more  than  the  one  they  erected,  etc. 

He  admits  that  in  the  year  1863  complainant  paid  two 
hundred  and  twenty-five  dollars  upon  the  note,  through  John 
Field,  to  whom  he  sold  his  interest  in  the  land,  and  afterwards 
took  it  back,  etc.,  and  that  Conway  B.  had  paid  nothing  npon 
the  debt;  admits  that  he  left  the  state  for  the  east  in  Septem- 
ber, 1846,  and  was  absent  until  June  following,  and  thinks  it 
probable,  though  his  recollection  is  not  distinct,  that  previous 
to  his  departure  he  complained  to  Handy  that  Conway  B.  had 
paid  nothing  upon  the  note.  But  he  denies  that  he  ever,  at 
any  time,  said  that  -he  would  have  to  commence  such  suit 
merely  for  the  purpose  of  securing  himself  against  Conway  B., 
or  that  he  ever  expressed  to  complainant  regret  at  having  to 
Join  him  in  the  suit,  or  that  he  assigned  any  such  reasons  for 
joining  him  in  the  suit  as  alleged  in  the  bill;  or  that  he  in 
any  manner  assured  complainant  that  his  interest  in  the  land 
should  remain  unimpaired  or  unprejudiced  by  the  suit,  or  that 
he  agreed  or  said  anything  to  the  effect  that  complainant 
should  retain,  enjoy,  or  possess  his  interest  in  the  property  to 
the  same  extent  as  if  said  suit  had  never  been  oommenced;  or 
that  he  ever  said  that  his  only  object  in  bringing  suit  was  to 
get  control  of  Conway  B.'s  interest  in  the  land,  or  anything 
to  that  effect;  or  that  he  ever  agreed  that  he  would  pay  com- 
plainant's part  of  the  cost  if  suit  was  brought;  or  that  he  ever 
said  anything  to  the  effect  that  it  was  not  his  intention,  by 
the  suit  or  its  consequences,  to  make  complainant's  interest  in 
the  land  liable  for  the  debt;  or  that  he  ever  said  that  he  did 
not  intend  to  hold  complainant  or  his  interest  liable  for  more 
than  one  half  of  the  debt,  or  that  he  said  or  did  anything  cal- 
oulated  to  induce  such  impression,  etc. 

He  further  positively  denies  that  there  was  any  such  agree- 
ment or  understanding  between  him  and  complainant  in  relar 
tion  to  said  suit,  proceedings  therein,  judgment,  execution,  or 
sale  thereunder,  as  alleged  in  the  bilL 

Brittin  further  answers  that  two  judgments  were  obtained 
against  Conway  B.  in  Pulaski  circuit  court,  in  November, 
1842,  executions  were  issued  thereon  to  the  sheriff  of  Hemp- 
stdad  county,  levied  on  Conway  B.'s  interest  in  the  land  in 
qu-f  tion,  and  returned  without  sale.  That  afterwards  venditu 
oni  €xpona$  were  issued,  his  interest  in  the  land  sold,  and  por> 
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chased  by  John  W.  Coeke  on  the  twenty-flevenih  of  November, 
1845,  who  obtained  the  eheriff's  deed  therefor.  That  on  the 
second  of  January,  1846,  respondent  bought  of  Cocke  the  in- 
terest in  the  land  so  purchased  by  him,  and  received  his  deed 
therefor,  whereby  he  became  the  absolute  owner  of  Conway  B.'s 
mterest  in  the  land;  which  was  well  known  to  the  complain- 
ant before  respondent  left  for  the  east  in  September,  1846;  and 
which  respondent  avers  to  be  sufficient  to  refute  the  charge  in 
the  bill  that  he  assured  complainant  that  his  only  object  in 
imstituting  and  prosecuting  the  said  suit  was  to  obtain  the  in- 
terest of  Conway  B.  in  the  land« 

He  further  answers  that  he  was  well  aware  that  Conway  B. 
and  complainant  were  jointly  and  severally  liable  to  him  upon 
the  note;  but  from  the  flEU^t  that,  as  between  them,  Conway  B. 
should  have  paid  half  of  it,  respondent  would  have  put  him- 
self to  the  trouble  to  collect  it  of  him,  as  a  &vor  to  complain- 
ant, if  it  had  been  possible  to  do  so;  but  he  had  become 
satisfied  some  time  before  the  suit  was  brought  that  his  only 
chance  to  collect  the  debt  from  either  of  them  was  by  a  sale  of 
the  land;  and  he  positively  denies  that  he  only  looked  to  or 
held  complainant  or  his  interest  in  the  land  liable  for  the  pay* 
ment  of  one  half  of  the  debt. 

That  when  he  departed  for  the  east,  he  left  his  books,  ac- 
counts, notes,  etc.,  and  among  them  the  note  of  complainant 
and  Conway  B.  in  the  hands  of  Andrews,  his  clerk  and  agents 
empowering  him  to  manage  his  business,  collect  the  claimS| 
etc.,  without  any  special  instructions  as  to  said  note,  leaving 
him  to  take  such  steps  in  relation  to  it,  as  well  as  other  claims, 
as  he  thought  proper. 

He  admits  that  Andrews  caused  suit  to  be  brought  on  the 
note,  that  judgment  was  obtained,  execution  issued,  the  land 
levied  upon  and  sold,  purchased  by  Andrews,  and  conveyed  to 
him  by  the  sheriff;  but  he  denies  that  these  proceedings  were 
had  under  or  in  pursuance  of  any  such  conversation,  agree- 
ment, or  understanding  between  complainant  and  Andrews  in 
relation  to  the  recovery  of  the  judgment  or  the  sale  of  the  land 
as  that  alleged  in  the  bilL 

He  admits  that  he  returned  from  the  east  shortly  after  the 
sale  of  the  land;  but  he  denies  that  he  did,  at  any  time  ther^ 
after,  in  any  manner,  either  as  charged  in  the  bill  or  otherwise, 
recognize  or  admit  the  right  or  title  of  complainant  to  any  pari 
of  the  land.  But  in  answer  to  the  charges  in  the  bill  in  that 
behalf  respondent  says  that  it  has  been  almost  an  invaiiabfe 
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practice  with  him,  when  he  bought  property  undw  ejceeatioii 
in  collecting  a  debt,  to  permit  the  debtor  to  redeem  within  m 
leaeonable  time  by  paying  the  debt.  That  as  his  only  object 
in  having  the  land  in  question  sold  was  to  secure  or  make  the 
debt  due  from  Conway  B.  and  complainant,  and  not  desiring 
to  speculate  upon  the  necessities  of  any  one,  after  his  return 
from  the  east,  he  told  complainant  if  he  and  Conway  B.  would 
pay  the  amount  due  from  them  to  him  within  any  reasonable 
time,  he  was  willing  to  let  them  have  the  property;  or  that  if 
complainant  could,  within  a  reasonable  time,  make  any  sale 
or  disposition  of  the  land  so  as  to  pay  the  debt,  he  might  do 
80,  and  could  have  the  benefit  of  all  he  could  realize  above  the 
amount  due  to  respondent.  And  as  complainant  was  always 
complaining  and  asserting  that  the  property  was  worth  much 
more  than  the  amount  due  to  respondent,  for  some  time  after 
his  return,  and  after  he  had  told  comphdnant  that  he  might 
redeem,  when  persons  would  call  upon  him  to  rent  or  purchase 
the  land,  he  would  refer  them  to  complainant,  being  willing 
that  he  should  have  the  benefit  of  any  sale  he  could  make — 
not  that  he  had  any  right,  but  merely  as  a  matter  of  grace  and 
&vor,  etc. 

Respondent  denies  that  he  ever  requested  complainant  to 
take  charge  of  the  renting  or  selling  ci  the  land,  or  that  they 
made  any  agreement  in  regard  to  the  price  at  or  manner  in 
which  they  would  sell  or  r^it  the  property,  or  any  part  of  it; 
or  that  he  sent  any  person  to  complainant,  having  in  view  the 
renting  or  purchasing  of  any  part  of  the  land,  to  consult  with 
him  respecting  the  terms,  in  pursuance,  or  under  or  by  virtue 
of  any  agreement  to  the  efiect  that  complainant's  interest  in 
the  land  was  not  to  be  impaired  or  affected  by  said  sale 
thereof  under  execution,  etc. 

If  complainant  had  made  any  arrangement  by  which  the 
amount  due  to  respondent  would  have  been  paid  even  within  a 
year  from  the  time  Andrews  purchased  the  land  under  execu- 
tion, respondent  would  have  let  him  have  the  property;  but  it 
oould  not  have  been  asked  or  expected  that  he  should  have  left 
his  gratuitous  proposal  opeB.  for  a  longer  period  than  he  did. 

Beqwndent  admits  that  he  has  sold  the  dwelling-house,  with 
a  quieter  of  an  acre  of  land  upon  which  it  stands,  for  four 
hundred  and  fifty  dollars,  and  that  he  has  also  sold  about  an 
acre  more  for  two  hundred  and  twelve  dollars  and  fifty  cents; 
hot  he  denies  that  complainant  had  any  connection  with  any 
ef  said  sales,  or  any  interest  therein;  or  that  he  was  consulted 
in  leLation  thereto,  or  that  any  of.  said  sales  were  made  with 
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or  by  Ub  oonsent,  as  charged  in  the  bill,  or  that  he  is  entitled 
to  any  jmrt  of  the  money  arising  from  such  sales. 

He  denies  that  he  ever  acoonnied  to  complainant  for  any 
part  of  the  rents  of  the  property  accruing  after  the  sale  of  his 
interest  under  execution,  or  that  he  ever  in  any  manner 
recognized  or  admitted  his  right  to  any  such  rents,  or  that  ho 
ever  credited  his  account  therewith. 

He  states  that  since  complainant's  interest  in  the  land  was 
sold  under  execution,  and  since  it  has  greatly  appreciated  in 
▼alue,  respondent  has  been  much  annoyed  by  the  importunity 
of  complainant,  who  was  in  the  habit  of  complaining  of  his 
misfortunes  and  the  hardship  of  the  case,  and  insisting  thai 
respondent  should  only  hold  him  liable  for  one  half  of  said 
note,  and  that  upon  his  paying  that,  he  should  have  one  half 
of  the  land;  and  upon  such  occasions  respondent  has  given 
him  articles  out  of  his  store,  such  as  clothing,  etc.,  but  he  par- 
ticularly denies  that  he  has  in  any  manner  recognized  or  ad- 
mitted  complainant's  right  to  any  part  of  said  land,  or  the 
rents  accrued  since  said  sale  under  execution,  or  in  any  man- 
ner accounted  to  or  credited  complainant  with  such  rents. 

He  admits  that  a  short  time  before  the  fiUng  of  the  bill  in 
this  case,  and  after  complainant  had  threatened  to  sue,  re- 
spondent observed  to  him  that  though  he  had  not  a  shadow  of 
claim  to  any  part  of  the  property,  yet  if  he  brought  suit  it 
would  cost  respondent  fifty  dollars  to  employ  a  lawyer  to  de- 
fend it,  and  that  he  would  rather  give  that  sum  to  complain- 
ant than  to  a  lawyer;  and  respondent  did  propose  to  give  him 
fifty  dollars  in  merchandise  for  his  pretended  interest  in  the 
property;  but  the  ofier  was  made  merely  by  way  of  compro- 
mise, to  avoid  a  law-suit,  and  was  not  intended  as  a  recogni- 
tion of  any  right  in  complainant,  as  was  distinctly  stated  at 
the  time,  etc. 

Denies  thai  the  land  was  worth  anything  near  the  sum  stated 
in  the  bill  at  the  time  it  was  purchased  by  Andrews,  and  avers 
that  until  recently  he  would  gladly  have  taken  the  amount  due 
him,  and  relinquished  the  whole  of  the  land;  but  in  conse- 
quence of  the  improvement  of  the  portions  sold  by  reifpondent, 
and  the  general  improvement  in  that  part  of  the  town  of 
Washington  in  which  the  land  is  situated,  its  value  has  appro- 
eiated  so  that  the  part  still  owned  by  the  respondent  and 
Andrews  is  worth  about  three  hundred  dollars. 

Admits  that  Andrews  purchased  the  land  in  his  own  name^ 
sIom  but  80  fkr  as  any  pretended  right  of  oomplainant  tbento 
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In  eoncernedy  it  standfl  as  fhoogh  the  sherifTs  deed  had  been 
taken  to  respondent,  etc. 

States  that  the  note  of  complainant  and  Conway  B.,  with 
the  payments  made  by  the  former  indorsed  thereon,  was  filed 
at  the  time  judgment  was  taken,  but  the  clerk  of  the  court,  in 
making  a  computation  of  the  amount  due,  and  in  entering  the 
judgment,  omitted  part  of  the  credits  by  mistake,  etc.,  but  re- 
spondent claimed  no  advantage  of  such  mistake,  and  is  willing 
to  allow  credit  for  the  full  amount  of  the  payments,  etc. 

Further  answers  that  after  he  purchased  the  interest  of  Con- 
way  B.,  and  before  the  sale  to  Andrews,  the  property  was 
rented  by  complainant  and  respondent  jointly;  and  that  after 
the  purchase  by  Andrews  of  one  half  tiie  rents  that  accrued 
before  said  purchase,  and  whilst  the  land  was  held  jointly  by 
complainant  and  respondent,  was  credited  and  accounted  for 
to  complainant,  etc. 

Andrews  states  in  his  answer  that  when  Brittin  was  about 
to  start  east,  he  placed  in  his  hands  his  notes,  accounts,  etc., 
to  be  managed  by  him  as  his  clerk  and  confidential  agent,  and 
that  among  said  notes  was  the  note  of  Conway  B.  and  com- 
plainant;  but  he  denies  that,  as  regards  said  note,  Brittin  gave 
him  any  special  instructions  whaterer,  but,  on  the  contrary, 
merely  left  the  same,  As  all  other  papers,  to  be  managed  as  to 
him  should  seem  best.  That  the  note  being  long  due,  and 
knowing  that  the  only  chance  to  make  the  money  due  thereon 
was  by  sale  of  said  land,  he  caused  said  suit  to  be  instituted, 
judgment  to  be  obtained,  execution  to  be  issued,  and  the  land 
to  be  sold;  but  he  denies  positively  that  he  caused  the  suit  to 
be  instituted  under  any  special  instruction  from  Brittin;  or 
that  he  did,  as  the  clerk  and  agent  of  Brittin,  or  otherwise,  re- 
quest complainant  to  let  judgment  go  by  defoult,  or  request 
him  not  to  retard  the  judgment,  or  delay  the  sale  of  the  prop- 
erty, or  that  he  made  any  agreement  with  the  complainant  of 
the  purport  or  to  the  effect  stated  in  the  bill,  or  that  he  ever 
said  or  assured  complainant  that  his  interest  in  the  land  was 
not  intended  to  be  or  would  not  be  affected  by  said  suit  or  sale, 
or  that  he  said  or  did  anything  calculated  to  induce  complain- 
ant to  believe  that  the  only  object  of  the  suit  and  sale  was  to 
reach  Conway  B.,  and  avers  every  charge,  averment,  or  insin- 
uation in  the  bill,  as  to  all  such  matters,  to  be  untrue,  etc. 

He  also  avers  that  complainant  long  before  knew  ^t  Brit- 
tin had  purchased  Conway  B.'8  interest  in  the  land,  etc.  As 
to  other  matters,  he  answers  in  effect  the  same  as  Brittin. 

The  oanae  wm  heard  xxptm  the  bill,  answers,  exhibit^  repU* 
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eatioDBy  and  the  depositionB  of  John  Field,  Henry  J.  Eimbell, 
Charles  B.  Mitehell,  and  Eli  V.  Collins,  and  the  court  decreed: 

That  Brittin's  account  for  all  the  rents  of  the  land  recei^ 
by  him,  not  before  accounted  for,  together  with  the  proceeds  of 
the  sale  of  any  portion  of  the  tract  by  him  received,  with  inte^ 
est  from  the  receipt  thereof;  and  that  the  same  be  applied  in 
discharge  of  the  residue  of  the  purchase-money  and  interest 
unpaid  and  due  to  him  from  complainant  and  Conway  B.;  and 
that  complainant  pay  to  Brittin  the  residue  of  the  purchase- 
money  of  the  land,  and  interest  yet  unpaid;  together  with 
thirty  dollars  in  the  deed  from  Cocke  to  Brittin  specified,  with 
interest  from  the  date  of  said  deed;  and  that  an  account  be 
taken  of  the  matters  herein,  computing  interest  to  the  time 
of  the  statement  thereo£ 

That  Brittin  and  Andrews  be  enjoined  from  setting  up  any 
title  to  the  land,  etc. 

That  if  complainant  did  not  pay  to  Brittin  any  balance  at 
purchase-money,  etc^  found  to  be  due  him,  within  thirty  days 
from  the  confirmation  of  the  master's  report,  the  remainder  of 
the  land  should  be  sold  for  the  satisfaction  thereof^  etc. 

Brittin  and  Andrews  appealed  from  the  decree,  etc. 

1.  On  the  supposition  that  the  appellee,  Handy,  was  enti- 
tled to  the  whole  of  the  land,  as  decreed  by  the  court  below, 
there  was  no  necessity  of  referring  the  case  to  the  master  to 
ascertain  what  balance  of  purchase-money  was  due  to  Brittin; 
for,  saying  nothing  of  rents,  it  is  manifest  that  the  two  hundred 
and  twenty-five  dollars  paid  by  Handy  about  June,  1843,  and 
the  six  hundred  and  sixty-two  dollars  and  fifty  cents  received 
by  Brittin  from  sales  of  portions  of  the  land,  overpaid  the  whole 
of  the  purchase-money  and  interest,  it  appearing  firom  the 
depositions  that  none  of  the  sales  were  made  later  than  the 
close  of  the  year  1848. 

But  the  court  manifestiy  erred  in  decreeing  to  Handy  the 
whole  of  the  land  upon  the  pleadings  and  proof  in  the  cause. 
By  the  conveyance  from  Brittin  to  Handy  and  Conway  B.,  of 
September  28,  1838,  they  became  joint  and  equal  owners  of  the 
land.  By  the  technical  definitions  of  the  common  law,  they 
were  joint  tenants. 

It  appears  from  the  exhibits  to  the  answer  of  Brittin,  that 
Conway  B.'s  undivided  half  of  the  land  was  purchased  by 
Cocke,  under  executions,  the  nineteenth  of  November,  1840^ 
and  that  he  and  wife  conveyed  it  to  Brittin  January  2, 184& 

The  bill  makes  no  allegations  attacking  the  vogpUuity  or 
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validity  of  fheee  sales  and  oonveyanoee.  Indeed,  they  axe  not 
mentioned  in  the  bill  at  all. 

The  counsel  for  appellee  submit  that  Brittin  committed  a 
fraud  upon  him  in  concealing  from  him  his  purchase  of  Con- 
way B.'8  interest  in  the  land,  etc. 

But  there  is  no  allegation  in  the  bill,  or  proof^  of  any  such 
concealment.  On  the  contrary,  although  it  may  be  possible 
that  appellee  was  ignorant  of  the  &ct  that  Brittin  had  pur- 
chased the  interest  of  Conway  B.  in  the  land,  even  down  to 
fhe  time  the  bill  was  filed,  yet  the  sources  of  ii^ormation  were 
ample  and  open  to  him;  and  the  legal  presumption  would  be 
that  he  was  informed  of  the  fact.  The  sale  of  Conway  B.'s 
half  of  the  land  to  Cocke,  under  executions,  took  place,  it  ap- 
pears, at  the  court-house  door,  in  the  county  in  which  Handy 
resided,  and  on  the  public  day  fixed  by  law  for  the  sale  of  the 
land.  The  deed  of  the  sheriff  to  Cocke  was  acknowledged  in 
open  court,  and  filed  in  the  recorder's  office  for  registration, 
and  duly  recorded.  There  is,  therefore,  no  ground  for  the 
assertion  that  Brittin  concealed  from  the  appellee  his  purchase 
of  the  interest  of  Conway  B.  in  the  land;  for  if  concealment 
was  his  purpose,  the  putting  of  his  title  upon  the  public  records 
was  not  a  sensible  mode  of  accomplishing  it 

The  counsel  for  appellee  further  insist  that  Brittin  and 
Handy  being  tenants  in  common,  the  former  purchased  the 
interest  of  Conway  B.  in  the  land  for  the  benefit  of  the  latter 
(Handy)  as  well  as  himself.  In  other  words,  that  he  purchased 
as  a  trustee  for  the  benefit  of  his  co-tenant  and  himself. 

It  need  only  be  remarked,  in  response  to  this  position,  that 
until  Brittin  purchased  the  undivided  half  of  Conway  B.,  he 
had  no  interest  in  the  land  at  all  (except,  perhaps,  an  equitable 
lien  for  the  unpaid  purchase-money) ;  and  that  it  was  by  virtue 
of  that  purchase  that  he  became  a  tenant  in  common  with 
Ebndy — then,  and  not  before,  the  relation  of  tenant  in  common 
commenced  between  them. 

There  is  no  ground  upon  which  the  decree  of  the  court  below 
giTing  Handy  the  whole  of  the  land  can  be  maintained,  upon 
the  pleadings  and  proof  in  the  cause,  as  above  indicated. 

2.  It  is  next  insisted  by  the  counsel  for  appellee  that  Brit- 
tm,  oocupying  to  Handy  the  trust  relation  supposed  to  exist 
between  tenants  in  common,  could  not  purchase  the  interest 
of  Handy  in  the  land  under  execution;  and  that  his  purchase 
(thzough  Andrews,  his  agent)  was  inequitable,  fraudulent,  and 
ynUL    Thai  Biittin,  after  obtaining  judgment  far  the  purchase- 
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money  lemaining  unpaid,  shoald  have  filed  a  bill  for  partitioii 
against  Handy,  and  sabjected  hia  interest  in  the  land  to  the 
satisfaction  of  the  judgment,  after  acyustment  of  aooount%  ete. 
In  other  words,  the  proposition  is  maintained  that  one  tenant 
in  common  cannot  purchase  the  interest  of  his  oo-tenant  in 
the  land  under  execution. 

The  authorities  dted  by  counsel  do  not  sustain  this  propo- 
sition. 

The  general  principle  is  well  established  that  equity  prohibits 
a  ^^purchase  by  parties  placed  in  a  situation  of  trust  or  confi- 
denoe  with  respect  to  the  subject  of  the  purchase— that  no 
party  can  be  permitted  to  purchase,  for  his  own  benefit,  an  in* 
terest,  where  he  has  a  duty  to  perform  which  is  inconsistent 
with  the  character  of  purchaser:  Diekinion  ▼.  CodtoiM,  1  8and£ 
Ch.  226. 

And  this  rule  has  been  applied  to  purchasers  of  outstanding 
tities  and  incumbrances  by  joint  tenants;  and  in  some  in- 
stances, by  tenants  in  common:  1  Lomax  Dig.  262;  Van  Home 
y.  Fondoj  5  Johns.  Ch.  888;  Flagg  v.  Mann,  2  Sumn.  490;  Fm- 
able  V.  Beauehamp^  8  Dana,  822  [28  Am.  Dec.  74]. 

In  Van  Home  y.  Fandaj  aupra.  Chancellor  Kent  said:  ^  I  will 
not  say,  howeyer,  that  one  tenant  in  conmum  may  not,  in  any 
case,  purchase  an  outstanding  title  for  his  own  benefit  exda- 
siyely.  But  when  two  deyisees  are  in  possession,  under  an  im- 
perfect titie  derived  from  their  commcMi  ancestor,  there  would 
seem  naturally  and  eqidtably  to  arise  an  obligation  between 
them  resulting  from  their  joint  claim  and  community  of  in- 
terest that  one  of  them  should  not  affect  the  claim  to  the  preju- 
dice of  the  other.  It  is  like  an  expense  laid  out  upon  a  common 
subject,  by  one  of  the  owners,  in  which  case  all  are  entitied  to 
the  common  benefit,  on  bearing  a  due  proportion  of  the  expense. 
It  is  not  consistent  with  good  £uth,  nor  with  the  duty  which 
the  connection  of  the  parties  as  claimants  in  common  of  the 
subject  created,  that  one  of  them  should  be  able,  without  the 
consent  of  the  other,  to  buy  in  an  outstanding  titie,  and  appro- 
priate the  whole  subject  to  himself,  and  thus  undermine  and 
oust  his  companion.  It  would  be  repugnant  to  a  sense  of  re- 
fined and  accurate  justice.  B  would  be  immoral,  because  it 
would  be  against  the  redprocifii  obligation  to  do  nothing  to  the 
prejudice  of  each  other's  equal  claim,  which  the  relationship 
between  the  parties  as  joint  devisees  created.  Community  of 
interest  creates  a  community  of  duty,  and  there  is  no  real  dif- 
ference, on  the  ground  of  policy  and  justice,  whether  one  co- 
tenant  buys  up  an  outstanding  incumbrance,  or  an  adverse 
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title,  to  disseiBe  and  expel  his  co-tenant  It  cannot  be  tolerated 
when  applied  to  a  common  subject  in  which  the  parties  had 
equal  concern,  and  which  created  a  mntnal  obligation  to  deal 
candidly  and  benevolently  with  each  other,  and  to  oanee  no 
harm  to  their  joint  interest." 

In  Flagg  v.  ManUj  2  Sumn.  490,  Judge  Story,  after  quoting 
with  approbation  the  above  remarks  of  Chancellor  Kent,  says: 
^In  the  present  case,  the  commum'ty  of  interest  (if  any)  arose 
from  direct  contract  between  the  parties;  and  from  a  direct 
agreement,  not  rescinded  or  abandoned,  to  purchase  the  origi- 
nal as  well  as  the  outstanding  title  upon  joint  account.  In 
such  a  case,  there  would  seem  to  be  no  room  for  doubt  that,  if 
the  parties  stood  in  the  relation  of  co-tenants  or  joint  owners, 
a  court  of  equity  ought  to  deem  the  purchase  of  an  outstanding 
incumbrance  or  adverse  title  by  one  to  be  a  trust  for  the  ben- 
efit of  both,  if  not  ex  cantractUj  at  all  events  in  foro  eanseientiss/* 

Mr.  Lomax,  after  quoting  also  the  above  remarks  of  Chan- 
oellor  Kent,  says:  ''It  is  therefore  considered  that  joint  tenants 
and  coparceners  stand  in  such  confidential  relations  in  regard 
to  one  another's  interest,  that  one  of  them  is  not  permitted  in 
equity  to  acquire  an  interest  in  the  property  hostUe  to  that  <A 
the  other.  And  therefore,  a  purchase  by  one  joint  tMiant  or 
coparcener  of  an  incumbrance  on  the  joint  estate,  or  an  ouV 
standing  tiOe  to  it,  is  held  at  the  election  of  his  co-tenants, 
within  a  reasonable  time,  to  inure  to  the  equal  benefit  of  all 
the  tenants,  upon  condition  that  they  wiU  contribute  their 
respective  ratios  of  the  consideration  actually  given. 

''The  same  equity  is  considered  as  subsisting  between  ten- 
ants in  common  under  the  same  instrument.  But  it  is  suggested 
that  tenants  in  common  probably  are  subject  to  this  mutual 
obligation  only  where  their  interest  occurs  under  the  same 
instrument,  or  act  of  the  parties,  or  of  the  law,  or  where  they 
have  entered  into  some  engagement  or  understanding  with  one 
another  for  persons  acquiring  unconnected  interests  in  the  same 
subject  by  distinct  purchases,  though  it  may  be  under  the  same 
title,  are  probably  not  l)ound  to  any  greater  protection  of  one 
another's  interests  than  would  be  required  between  strangers." 

It  may  be  remarked  in  the  case  now  before  us,  Brittin  did 
not  purchase  an  outstanding  title  or  incumbrance  adverse  to  or 
afiecting  the  common  title  of  his  co-tenant  and  himself,  but  he 
purchased  the  several  estate  of  his  co-tenant  in  the  land  under 
execution,  etc. 
.  It  may  be  further  remarked  that  Brittin  and  Handy  were  not 
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teiumto  in  oomxnon  nnder  the  same  inBtmmeni,  etc.,  bat  thai 
they  parchased  at  difPerent  times,  and  held  by  difTerent  titles, 
though  both  of  their  titles  were  derived  from  the  same  sooroa. 

It  may  be  further  observed  that  where  a  joint  tenant  or  tenr 
ant  in  common  purchases  an  outstanding  title,  which  is  adverse 
to  the  common  title,  his  purchase  is  not  void,  but  the  co-tenant 
must  elect,  within  a  reasonable  time,  to  avail  himself  of  the 
benefit  of  the  adverse  title  so  purchased,  and  offer  to  contribute 
his  due  proportion  of  the  money  expended  in  purchasing  the 
outstanding  title. 

In  the  case  before  us,  the  bill  does  not  disclose  the  fiict  that 
the  relation  of  tenants  in  common  existed  between  Brittin  and 
Handy.  All  that  we  know  of  the  purchase  of  Conway  B.'s  ui^ 
divided  half  of  the  land  by  Brittin,  and  of  hia  thereby  becom- 
ing a  tenant  in  common  with  Handy,  we  learn  from  the  answers 
and  exhibits. 

Considering  the  bill  and  answers,  etc.,  together,  and  the  case 
made  is,  that  after  Brittin  had  purchased  Conway  B.'s  interest 
in  the  land,  there  remained  a  balance  due  to  him  upon  the  note 
executed  to  him  by  Conway  B.  and  Handy,  upon  which  they 
were  severally  as  well  as  jointly  liable,  and  for  the  payment  of 
which  Brittin  had,  perhaps,  in  equity,  a  vendor's  lien  upon  the 
land.  There  being  no  property  out  of  which  he  could  secure 
his  debt  but  the  land,  he  brought  suit  upon  the  note,  obtained 
judgment,  caused  the  land  to  be  sold  under  execution,  and  his 
agent  purchased  it. 

Under  these  circumstances,  in  the  absence  of  any  positivs 
rule  of  law  forbidding  it,  we  think  hia  purchase  of  his  co-ten- 
ant's title  to  the  land  was  valid. 

8.  It  remains  to  consider  the  only  point  really  made  by  tlis 
gravamen  of  the  biU. 

It  is  alleged  in  the  bill,  in  substance,  that  Brittin  and  An- 
drews induced  Handy  to  interpose  no  defense  to  the  suit  upon 
the  note,  to  take  no  steps  to  delay  the  sale  of  the  land,  and  to 
permit  it  to  be  purchased  under  execution  at  a  nominal  price, 
upon  a  parol  agreement  that  Handy's  interest  in  the  land 
should  remain  unimpaired  by  the  sale,  and  that  Brittin  should 
hold  it  for  the  joint  benefit  of  himself  and  Handy. 

If  these  allegations  had  been  proved  substantially  as  alleged^ 
the  case  would  have  been  within  the  principle  settled  in  Trap^ 
naU  V.  £roi0n,19  Ark.  89,  and  Brittin  would  have  been  regarded 
in  eqidty  as  purchasing  in  trust  for  the  benefit  of  Handy,  ate. 

Wo  have  shown,  in  the  statement  of  the  pleadings  abovei 


Maj,  18S0.]  Bmma  «•  HAionr. 

that  Brittin  and  Andrews  deny  in  the  meet  diiwt  and  postim 
manner  that  any  ench  assorancee  were  g^Ten  or  agreement 
made  as  alleged  in  the  bilL 

If  the  allegations  of  the  bill  are  tme,  and  the  denials  of  the 
answers  false,  it  is  the  misfortane  of  Handy  that  he  had  no 
witness  to  swear  to  the  truth  of  the  one  and  the  fiJsity  of  the 
other. 

The  substance  of  such  portions  of  the  depositions  read  upon 
the  hearing,  as  are  deemed  material  to  the  issue,  is  as  follows: 

John  Field  testified  that  in  January,  1848,  he  purchased  ci 
Eli  y.  Collins  a  piece  of  ground  which  he  (Collins)  had  jxre- 
viously  purchased  of  Brittin — supposed  to  be  half  an  acre — 
upon  wUch  Collins  was  erecting  a  house,  etc.  Witness  moved 
into  the  house  in  the  spring  of  1848,  and  remained  there  until 
he  sold  it  to  Mrs.  Johnson,  etc  Some  time  after  he  mored 
into  the  house,  he  applied  to  Brittin  to  purchase  a  strip  ci 
ground  adjoining  that  portion  he  had  sold  to  CoUins.  The 
strip  of  ground  witness  wanted  belonged  to  what  was  then  called 
the  Conway  and  Handy  tract,  and  from  which  the  piece  pur- 
chased by  Collins  had  been  carved. 

Witness  had  no  conversation  with  Andrews  or  Handy  on  the 
subject  Brittin  told  witness  he  could  have  the  piece  of  ground 
at  one  hundred  and  fifty  dollars  per  acre.  Witness  had  several 
conversations  with  Brittin  in  relation  thereto.  Witness  insisted 
on  getting  the  small  strip  of  ground  for  less  than  one  hundred 
and  fifty  dollars  per  acre.  As  well  as  witness  can  recollect,  he 
understood  from  Brittin  in  some  of  their  oonyersations  that  he 
had  promised  or  agreed  with  Handy  to  sell  the  ground  at  one 
hundred  and  fifty  dollars  per  acre.^  Such  was  witness's  recol- 
lection;  he  mi{^t  be  mistaken,  but  did  not  think  he  was.  He 
acted  under  that  impression,  at  any  rate,  and  accordingly  went 
to  Brittin  again  and  closed  the  trade  for  the  strip  of  ground, 
Di*.  Mitchell  being  present  About  thirty  hundredths  of  an 
acre  in  the  strip.  Witness  did  not  take  a  deed  from  Brittin  at 
the  time.  Some  time  afterwards,  he  sold  the  pieces  of  ground 
purchased  by  him  from  Collins  and  Brittin  to  Mrs.  Johnson, 
and  as  the  title  to  both  pieces  was  in  Brittin,  and  perhaps  in 
Andrews,  witness  got  them  to  make  the  deed  to  her. 

Henry  J.  Eimbell  deposed  that  he  had  a  conyersation  with 
Brittin  in  regard  to  the  purchase  of  the  land.  Brittin  said  it 
was  the  Conway  and  Handy  tract  A  part  of  the  same  tract 
was  sold  to  Collins  and  a  part  to  Cimminati,  situated  in  the 
town  of  Washington.    Brittin  stated  to  witness  what  he  oooUl 
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have  it  for  by  the  acre,  but  he  did  not  leooUeot  the  price. 
Brittin  said  it  had  been  fold  nnder  bis  execution  against  Ckm* 
way  B.y  and  Handy  consented  that  it  should  all  be  sold  together. 
This  was  about  the  time  Cimminati  bought  of  Brittin.  He  did 
not  say  whether  Handy  had  or  had  not  any  interest  in  the 
land  at  that  time. 

Charles  B.  Mitchell  deposed  that  he  was  present  when  John 
Field  traded  with  Brittin  for  the  strip  of  land  on  the  east  side 
of  the  tract  purchased  by  Field  of  Collins,  for  which  he  agreed 
to  give  Brittin  at  the  rate  of  one  hundred  and  fifty  dollars  per 
acre,  which  was  the  price  then  fixed  upon  said  land  by  Brittin. 
He  said  he  would  take  no  less  for  it.  That  was  about  the  year 
1848. 

Eli  V.  Collins  deposed  that  he  once  purchased  of  Brittin  a 
tract  of  land  situated  in  the  town  of  Washington,  which  he 
afterwards  sold  to  Field.  At  the  time  witness  made  the  pur> 
chase,  Brittin  referred  him  to  Handy  as  to  the  price  of  the 
land,  and  to  ascertain  whether  Handy  would  agree  to  Uie 
price.  Brittin  stated  the  price  to  be  at  the  rate  of  one  hun- 
dred and  fifty  dollars  an  acre,  and  referred  to  Handy  to  know 
whether  he  would  be  willing  to  take  the  one  hundred  and  fifty 
dollars  per  acre  for  the  land.  Brittin  did  not  say  at  the  time 
what  interest  Handy  had  in  the  land;  but  he  said  Handy  had 
a  sayH90  in  the  price  of  the  land,  but  that  the  proceeds  were 
to  go  to  him,  Brittin.  Witness  spoke  to  Handy  and  told  him 
what  Brittin  had  agreed  to  take  for  the  land,  and  he  consented 
to  the  sale,  and  agreed  to  the  price,  and  witness  made  the  pur> 
chase.  Did  not  recollect  how  much  land  he  purchased,  but 
the  deed  made  by  Brittin  ^ould  show. 

It  was  his  understanding  that  the  land  so  purchased  by 
him  was  a  part  of  the  Handy  and  Conway  B.  tract,  so  called. 
There  was  a  house  on  the  tract,  erected  by  them,  he  supposed. 
Conway  B.  lived  in  the  house  at  first.  It  could  not  have  been 
built  at  that  time  for  less  than  six  hxmdred  dollars,  he  judged. 
He  rented  the  house  of  Brittin  for  a  time,  and  paid  the  rent 
to  him.  In  making  the  contract  for  the  rent  of  the  house, 
Brittin  referred  him  to  Handy  for  the  price.  Brittin  told 
witness  he  could  have  it  for  four  dollars  and  fifty  cents  per 
month,  as  he  recollects,  if  Handy  agreed  to  it,  and  he  after 
wards  saw  Handy,  and  Handy  agreed  to  the  price.  Did  not 
recollect  that  Brittin  said  Handy  was  to  have  the  rent.  Thinks 
Brittin  said  at  the  time  that  Handy  was  owing  him,  that  he 
had  paid  money  for  him,.and  he  was  to  have  the  proceeds  of 
the  land. 
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On  cro69-6xaininatkm  by  the  ooonflel  for  Brittin,  etCf  he 
itated  that  the  purchaae  of  the  land  by  him  from  Brittin  was 
in  the  year  1846,  as  near  as  he  could  recollect,  but  he  was  not 
•ore  about  it.  The  year  in  which  he  rented  the  house,  spoken 
of  on  his  examination  in  chief,  of  Brittin  was  1846.  He  thinks 
he  rented  it  in  the  fall  of  1846,  and  staid  there  until  the  spring 
of  1847,  as  near  as  he  could  recollect.  The  house,  at  the  time 
he  rented  it,  was  not  worth  as  much  as  at  first  Brittin  sold 
it  to  Cimminati  fiur  four  hundred  and  fifly  doUan,  which  was 
as  much  as  it  was  worth. 

The  above  depositions  were  taken  in  January  and  February, 
1865. 

The  above  declarations  of  Brittin  to  the  witnesses,  testified 
to  after  the  lapse  of  six  or  seven  ydars  from  the  time  they  were 
made,  together  with  the  inadequacy  of  the  price  at  which  An* 
drews  bid  off  the  land  at  the  execution  sale,  are  the  ouly  facts 
adduced  by  Handy  to  overturn  the  solemn  denials  of  the 
answers  in  relation  to  the  agreement,  etc.,  alleged  in  the  bill 
as  the  grounds  of  reliefl  If  such  an  agreement  was  in  fact 
made,  this  case  aptly  illustrates  the  importance  of  reducing 
such  agreements  to  writing,  or  of  making  them  in  the  presence 
of  witnesses.  CoUins's  recollection  seemed  to  be  that  it  was  in 
the  year  1846  that  Brittin  referred  him  to  Handy  about  the 
price  of  the  land,  etc. 

Brittin  purchased  Conway  B.'s  interest  in  the  land  of  Cocke 
the  second  of  January,  1846,  and  Handy's  half  under  execu* 
tion  the  fifteenth  of  February,  1847.  From  the  time  of  the 
first  to  the  date  of  the  second  purchase,  Brittin  and  Handy 
were  joint  owners  of  the  land;  it  was  proper  that  Handy  should 
be  consulted  in  relation  to  both  the  rent  and  sale  of  the  land 
during  that  period,  and  it  may  have  been  during  that  time  that 
Brittin  referred  the  witness  Collins  to  Handy  in  relation  to  the 
price,  etc. 

But  if  Brittin  referred  him  to  Handy  in  regard  to  the  price 
of  the  land  after  the  execution  sale,  tlds  was  not  inconsistent 
with  the  statement  in  his  answer,  that  after  he  became  the 
owner  of  the  whole  of  the  land,  he,  as  a  matter  of  favor  to 
Handy,  told  him  that  if  he  could  redeem  the  land,  or  make 
salt*  «if  it,  H4>  an  to  pay  his  debt  within  a  reasonable  time,  ha 
couM  have  thf*  privilege  of  doing  so. 

T\w  Haiiif^  uiay  be  said  in  relation  to  the  statement  of  Brittin 
Ui  Kit'M,  tliut  he  had  promised  Handy  not  to  sell  the  land  km 
less  Uian  one  hundred  and  fifty  dollars  per  acre. 
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It  appears  that  tinder  the  executioD  in  favor  of  Brittan,  fbs 
Bheriff  levied  on  the  land  as  the  property  of  the  defendianti 
therein,  and  that  Andrews  bid  off  the  interest  of  Conway  K 
for  five  dollars,  and  the  interest  of  Handy  for  a  like  sniD. 
The  interest  of  Conway  B.  having  been  previously  sold  under 
executions  and  purchased  by  Cocke,  and  by  him  conveyed  ti 
Brittin,  the  smn  bid  by  Andrews  for  it  cannot  be  regarded  as 
faiadequate.  But  it  is  manifest  that  the  amount  for  which 
Bandy's  interest  in  the  land  was  struck  off  to  Andrews  was 
greatly  below  its  value.  The  sale,  however,  was  a  judidal 
one,  made  at  the  time  and  place  prescribed  by  law,  upon  due 
notice,  and  there  is  no  proof  that  any  means  were  used  by  any 
person  to  prevent  competition. 

We  understand  the  rule  to  be,  in  reference  to  judicial  salesi 
that  in  the  absence  of  all  fraud  and  unfairness,  mere  inade- 
quacy of  price,  however  gross,  does  not  invalidate  the  sale. 

If,  however,  the  promises  and  agreements  alleged  in  the  bill 
had  been  proved  by  the  oath  of  one  witness,  we  should  cer- 
tainly regard  the  iiiadequacy  of  price,  together  with  BCHue  of 
the  declarations  of  Brittin  subsequent  to  the  sale,  which  ars 
not  satisfactorily  accounted  for,  as  such  strong  corroborating 
circumstances  as  would  cause  the  oath  of  such  witness  to 
countervail  the  denials  of  the  answers.  But  the  witness  is 
wanting. 

The  decree  of  the  court  below  is  reversed,  and  the  oanse 
remanded,  with  instructions  to  dismiss  the  bill,  etc 

Pabtt  OoouFmio  Position  ow  Trust  cannot  be  both  buyer  end  aeDar  of 
the  same  property:  Hemidi  v.  B^erJiM,  64  Am.  Deo.  316;  TiadaiB  t.  9V 
dale,  Id.  775;  JeweU  y.  MUkr,  61  Id.  751.  This  rule  appliee  to  teBMifei  m 
eommon:  Tisdate  v.  IHmiahf  wpra;  SuUhan  r.  McLemama,  65  Id.  780^  aai 
notes  to  the  above  oases. 

PuBOHASi  BT  Tenant  nr  Common  of  an  oatstandiag  title  innree  to  the 
benefit  of  aU  his  oo-tenants:  Lloifd  y.  Lyndk,  70  Am.  Deo.  137,  and  note  141; 
bat  the  purchaser  is  entitled  to  oontribntion  from  his  oo-tenant  for  the  lat* 
tor's  proportion  of  the  price  paid  for  sach  title:  Venabie  r.  Beamekampt  88  Id. 
74;  and  the  pnrchaser  oannot  assert  snob  title  against  his  oo-teaaati^  so  long 
as  they  are  willing  to  oontribate  ratably  to  the  cost  of  his  pnrdiase:  Smmd  t. 
Aihaiont  82  Id.  70;  bnt  a  porchaae  made  by  one  not  than  a  oo-tenant  does  not 
Innre  to  the  benefit  of  those  with  whom  he  afterwards  beoomee  anch:  Id. 

PuBCHABB  AT  EzxoDTiON  Salb  BT  Qnb  Oo-tbnant  of  the  estate  of  the 
other  is  yalid,  and  raises  no  resolting  trust  in  the  pnrohassr  in  behalf  of  the 
rendor:  Babrdy.  Baird'$  ffein,  Zl  Am.  Deo.  880;  eonAts  as  to  title  noqniied 
«t  tax  sale:  Lh^r.  Lpneh,  70  Id.  137. 

Smounr^  Sali  will  not  bb  Sbt  asidb  bob  lNA»BQi7Aior  ov  Pbigb  whsse 
Ihere  haye  been  no  unfair  means  employed  to  preyent  ooo^etttioa:  CWswai 
w.  Bmk  of  HamJmrg,  49  Am.  Dea  671.  and  note  673;  Oieeiiiy  y.  ftHJhr,  88 
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Id.  474;  Imgran  t.  MOk,  47  U.  691;  AUm  t.  M^  W  UL  M0^  Mid 


TmcAim  XV  OomiDH  jjui  Bocm  «o  Dial  FazUiT  wsh  Bach  Oimb» 
■nd  wlien  placed  m  mioh  onnfldfflitiftl  nUticma  in  regaird  to  one  iiotfacr^i  in- 
tereata  that  it  would  be  inequitable  to  permit  one  to  aoqnire  a  title  for  bis 
own  benefit^  and  expel  bia  oo-tenant^  be  will  tben  be  treated  aa  a  tmstee  aa 
to  tbe  abare  of  Ida  oo-tenant;  bat  tenaata  in  oonmum  axe  anbjeet  to  thia  mn* 
tnal  obligation  to  preaenre  tbe  eatate  for  eadb  otber  only  wben  theur  intereati 
aoove  under  the  aame  inatnunent^  aet  of  the  partiea,  or  the  law,  or  where 
they  have  entered  into  aome  agreement  with  one  another;  and  partiea  acqnir- 
iiig  nnoonneeted  intereati  in  the  aame  property  by  distinct  pnrobeeee,  though 
throoi^  the  aame  titles  are  not  booad  to  any  graater  proteetiop  ol  one  aa- 
otfaer'a  intereati  than  woold  be  reqniied  of  strangara:  FraUK  T.  Klot$dk,  28 
Wia.  818;  ao  idiere  the  oo-tanant  doea  not  pnrohaae  aa  oatrtHidiDg  title  cr 
incambraace  adrene  to  cr  aftoting  the  common  title  of  hia  co-tenant  and 
himanH  bnt  parchaaaa  the  eeveral  eatate  of  anch  tenant  at  tmatee'a  nle^ 
vnder  a  power  and  ia  the  mode  aathoriaed  by  the  co-tanaat^  ia  caee  be  fuled 
to  pay  oertain  notea  ghran  for  the  parfthaae  mwiny,  the  pnrohaae  ao  made  ia 
not  ▼oidy  bnt  mmjfty  laiaea  an  eqnity  la  favor  of  the  co-tanaat^  who  may 
electa  within  a  reaaonable  time^  to  avail  himoelf  of  the  benefit  of  the  por- 
ehaae^  by  ollMng  to  oontnbvte  hia  dae  proportiea  d  the  pordhaaa-moaey. 
Ihialaa  penonal  option,  and  aot  a  ri|^t  ittaehing  tatlM  eatniii  JbrrT. 
JTmBmV  86  OL  S8i^  Wtk  cltl^  tha  priadpa  «m 
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Tmvnn  AOAon  Strkr  IxmoYXiiXMT  n  Ihifmuutai^  if  it  ii  not  rnadt 
within  the  sUtntory  time,  and  if  it  does  not  eppeer  that  the  required 
nvmber  of  owners  united  in  it»  where  the  charter  of  a  mnnioipel  ooipora- 
tion  authorised  the  oommon  oonncil  to  levy  special  assessments  for  grad- 
ing or  improving  the  streets,  and  provided  that  when  the  oonnoil  thought 
it  expedient  to  open,  alter,  or  improve  any  street,  they  shonld  give  notics 
by  publication,  and  if  one  third  of  all  the  owners  in  value  protested 
against  the  proposed  improvement  within  ten  days  after  the  last  publica- 
tion, it  should  not  be  made. 

^UVAm  PBoraBTT  18  NOT  Takkt  lOR  PiTBLio  Uffli,  wittuA  the  meaning  of 
tfaeoonstitntiaDal  inhibition,  by  sunessing  the  expenses  of  grading  a  street, 
already  opened,  upon  the  adjacent  property. 

COHWiTUTlORAL  PftOVmON  THAT  TAXATION  SBALL  BE  EqUAL  AND  UlOfOftlf 

THBOiTOHOUT  Statb  has  no  reference  to  special  asssasments  for  local  im- 
provements, but  applies  only  to  that  charge  or  imposition  upon  property 
which  it  is  neoessary  to  levy  to  raise  funds  to  defray  the  expenses  of  the 
government  of  the  state,  or  of  some  county  or  town. 

lAOmLATUBB  MAT  PROVIDB  lOB  EXPBNSKS  Of  LoCAL   iMFROVBOinEB^  sitfaet 

by  general  taxation  upon  the  property  of  all  the  inhabitants  of  the  county 
or  town  in  which  they  are  made^  or  upon  property  adjaoant  thereto  and 
benefited  thereby. 


Action  to  recover  back  two  hundred  and  ten  dollars,  the 
amount  levied  upon  the  plaintiff's  lots,  as  an  assessment  for 
grading  and  improving  the  streets  adjacent  thereto,  and  paid 
by  him  under  protest  Acts  amending  the  charter  of  Sacra- 
mento authoriied  the  common  council  to  levy,  by  ordinance, 
special  assessments  for  grading  or  otherwise  improving  the 
streets  or  alleys  of  the  city  on  the  a^jaoent  property  situated 
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cm  the  line  of  the  improvement;  and  provided  that  whenever 
the  council  should  think  it  expedient  to  open,  alter,  or  improve 
any  street  or  alley,  they  shall  give  notice  thereof  by  publica- 
tion, for  ten  days,  in  some  daily  newspaper  published  in  the 
dty ,  and  should  one  third  of  all  the  owners  in  value,  as  shown 
by  the  last  general  assessment,  of  the  adjacent  pr(q>erty,  pro- 
test against  the  proposed  improvement  within  ten  days  after 
the  last  day  of  publication,  then  it  shall  not  be  made,  but 
otherwise  the  council  shall  proceed  with  the  improvement. 
Notice  of  improvement  by  grading  of  the  street  adjacent  to  the 
plaintiff'^  lots  was  published  for  the  required  period,  the  day 
of  the  last  publication  being  August  15,  1855,  and  on  August 
20th  the  ordinance  for  the  improvement  was  passed,  and  on 
the  following  day  approved.  A  protest  against  the  improve- 
ment was  presented  August  27th.  The  defendant  had  judg- 
ment, and  the  plaintiff  appealed. 

JoAfi  Heardy  for  the  appellant. 
W%nan$  and  Moore^  for  the  respimdent. 

By  Court,  Field,  J.  The  protest  preeented  on  the  twenty- 
seventh  of  August  was  ineffectual,  for  the  reason  that  it  was 
not  made  until  after  the  expiration  of  the  statutory  time,  and 
the  further  reason  that  it  does  not  appear  that  one  third  of  the 
owners  in  value  of  the  adjacent  property  united  in  it.  The 
passage  of  the  ordinance  on  the  twentieth  and  its  approval  oa 
the  tweny-first  are  of  no  consequence.  Its  validity  is  not  af- 
fected, even  if  it  were  passed  and  approved  before  the  expira- 
tion of  the  time  limited  for  protest  The  statute  only  inhibits 
the  council  from  proceeding  with  the  improvement  in  case  of 
such  protest,  and  it  was  competent  for  them  to  pass  the  ordi- 
nance in  advance  of  the  time,  provided  they  did  not  attempt 
to  enforce  it  until  afterwards.  The  contract  for  the  work  was 
not  made  until  September  7th,  or  approved  until  September 
10th,  and  the  work  was  not  commenced  until  some  time  after- 
wards. 

The  case  before  the  court  is  thus  stripped  of  all  objecti<ms 
to  flie  regularity  of  the  proceedings  of  the  common  council, 
and  the  appeal  must  be  determined  upon  the  constitutionality 
of  the  provisions  of  the  law  under  which  the  defendants  acted. 
The  contemplated  improvement  was  made,  the  street  was 
graded,  and  the  expenses  were  assessed  upon  the  adjacent 
property.  The  amount  levied  upon  the  property  of  the  plain- 
tiff was  two  hundred  and  ten  doUan.    This  he  paid  under 
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protesf  to  prevent  a  sale,  and  now  brings  hie  action  to  recover 
back  the  money. 

The  appellant  contends  that  the  i*^rf  in  authorizing  special 
assessments  for  the  expenses  of  im7*'«v«»ment  upon  the  adja- 
cent property  conflicts  with  section  b,  article  1,  of  the  consti- 
tution, which  provides  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  and  section  13,  arti- 
cle 11,  which  provides  that  taxation  shall  be  equal  and 
uniform  throughout  the  state. 

Whether  the  taking  of  private  property  in  the  opening  of  a 
street,  and  the  apportioning  of  the  expenses  amopg  the  own- 
ers  of  adjacent  property,  would  be  within  the  prohibition 
of  the  eighth  section  of  the  first  article  of  the  constitution,  it 
is  unnecessary  to  determine.  Our  impressions  are  that  it 
would  not  be,  if  such  expenses  were  assessed  upon  the  prop- 
erty in  proportion  to  the  amount  of  benefit  produced;  but  this 
question  does  not  properly  arise  in  the  case  at  bar.  Here 
there  has  been  no  exercise  of  the  right  of  eminent  domain. 
No  private  property  of  the  plaintiff  has  been  taken  for  public 
use.  His  land  remains  untouched.  The  street  was  previously 
opened,  and  it  is  that  which  has  been  improved  by  grading. 
The  assessment  is  the  tax  levied  to  meet  the  exi^nses  of  the 
Improvement.  Money  is  not  that  species  of  property  which 
the  sovereign  authority  can  authorize  to  be  taken  in  the  exer- 
cise of  its  right  of  eminent  domain.  That  right  can  be  exer- 
cised only  with  reference  to  other  property  than  money,  for  the 
proi)erty  taken  is  to  be  the  subject  of  compensation  in  money 
itself,  and  the  general  doctrine  of  the  authorities  of  the  pres- 
ent day  is,  that  the  compensation  must  be  either  mado  or  a 
fund  provided  for  it  in  advance. 

The  assessment,  therefore,  must  rest  for  its  validity  upon  its 
being  a  legitimate  exercise  of  the  taxing  power.  The  thir- 
teenth section  of  article  11  of  the  constitution  does  not  cover 
the  case.  That  section  provides  for  equality  and  uniformity 
of  taxation  upon  property,  but  applies,  in  our  judgment,  only 
to  that  charge  or  imposition  upon  "propervy  which  it  is  neces- 
sary to  levy  to  raise  fdnds  to  defray  the  expenses  of  the  gov- 
ernment of  the  state,  or  of  some  county  or  town.  We  do  not 
think  it  has  any  reference  to  special  assessments  for  local  im- 
provements, by  which  individual  parties  are  chiefly  benefited 
in  the  increased  value  of  their  properly,  and  in  which  the 
public  is  only  to  a  limited  extent  interested.  For  the  ex- 
penses of  such  improvements,  it  is  competent  for  the  legis- 
lature to  jKTovide*  either  by  general  taxation  upon  the  property 
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€i  all  the  inhabitants  of  the  county  or  town  in  which  tuey  are 
made,  or  upon  property  adjacent  thereto  and  specially  bene- 
fited thereby.  The  law  in  question  places  the  burden  upoo 
the  adjacent  property,  which  is  a  far  more  equitable  apportion* 
ment  than  if  imposed  upon  the  entire  property  of  the  city. 
There  would,  indeed,  be  manifest  injustice  in  leyying  a  gen- 
eral tax  for  a  local  improvement  which  produces  a  great  bene- 
fit to  the  owners  of  property  in  its  vicinity,  but  lessens, 
p^haps,  at  the  same  time  the  value  of  property  at  a  distant 
part  of  the  city.  In  such  taxation,  there  would  be  no  equal- 
ity. ''It  is  wrong,"  says  Buggies,  J.,  in  delivering  the  opinion 
of  the  court  of  appeals  of  New  York,  in  People  v.  Mayor  etc, 
of  BrooUyn,  4  N.  Y.  419  [65  Am.  Dec.  266],  "that  a  few 
should  be  taxed  for  the  benefit  of  the  whole;  and  it  is  equally 
wrong  that  the  whole  should  be  taxed  for  the  benefit  of  a  few. 
No  one  town  ought  to  be  taxed  exclusively  for  the  payment  of 
county  expenses;  and  no  county  should  be  taxed  for  the  ex- 
penses incurred  for  the  benefit  of  a  single  town.  The  same 
principle  of  justice  requires  that  where  taxation  for  any  local 
object  benefits  only  a  portion  of  a  city  or  town,  that  portion 
only  should  bear  Uie  burden.  There  being  no  constitutional 
prohibition,  the  legislature  may  create  a  district  for  that 
special  purpose,  or  they  may  tax  a  class  of  lands  or  persons 
benefited,  to  be  designated  by  the  public  agents  appointed  for 
that  purpose,  without  reference  to  town,  county,  or  district  lines. 

"  (General  taxation  for  such  local  objects  is  manifestly  un- 
just It  burdens  those  who  are  not  benefited,  and  benefits 
those  who  are  not  burdened.  This  injustice  has  led  to  the  sub- 
stitution of  street  assessments  in  place  of  general  taxation; 
and  it  seems  impossible  to  deny  that  in  the  theory  of  thdr 
apportionment  they  are  far  more  equitable  than  general  tax- 
ation for  the  purpose  they  are  designed  for." 

The  law  in  question  avoids  the  injustice  of  general  taxation 
for  local  purposes,  and  lays  the  .burden  upon  the  recipients  of 
the  benefit.  It  apportions  the  tax  according  to  the  assessed 
cash  value  of  the  adjacent  property,  which  is  as  near  an  ap- 
proximation to  an  equitable  rule  as  can  well  be  established. 
No  rule  could  be  adopted  which  would  work  absolute  equality. 
An  approximation  to  it  is  all  that  can  be  attained.  The  power 
of  apportionment,  with  the  power  of  taxation,  is  exclusively 
in  the  legislature.  The  constitution  contains  no  inhibition  to 
the  tax,  and  prescribes  no  rule  of  apportionment.  Security 
against  the  abuse  of  the  power  rests  in  the  wisdom  and  justice 
of  the  members  of  the  legislature,  and  their  responsibility  to 
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their  oonsUtaents.    See  People  y.  Hayar  etc  of  jBrooUyn,  4  N. 
T.  419  [65  Am.  Deo.  266],  and  the  cases  cited  In  the  opinion 
of  the  court  and  the  briefs  of  counsel,  which  latter  are  in  the 
appendix  to  the  Tolmne,  p.  607. 
Judgment  affirmed. 

TxBBT,  C.  J.,  and  Baldwin,  J.,  concurred. 

FuvATB  PaopsBTr  n  not  Taksn  lom  Pubud  Vbm,  witlnn  the  manning 
of  the  ooDstitatioiiAl  inhibitioii,  by  mwnMing  the  ezpensee  of  » loeal  improTe- 
meat  upon  property  benefited,  or  by  ezercuing  the  taxation  power  generally: 
Peqpis  T.  Ma^or  tie,  qf  BrooU^  66  Am.  Deo.  266^  and  note;  NkkoU  ▼.  CUjf 
qf  Bridgepori,  60  Id.  696;  WWiaam  ▼.  Ccmmuuk,  61  Id.  608;  LcmSmOU  eie.  R. 
R,  T.  ObMN^  Omri,  62  Id.  424;  HiUY.  J9^doN»  67  Id.  289.  The  enforoement 
of  a  Talid  tax  ia  not  a  taking  of  private  property  for  pnUio  nae:  Hagoar  ▼. 
Buptrvimm  qf  Toh  Cbw,  47  CaL  234,  oiting  the  principal  oaae. 

Ck>H8TirDTI0RAL    PBOVmON  THAT    TaZATIOR  SHALL  KM  BQITAL  AHD  UnI- 

fOBM  haa  no  referenoe  to  apeoial  aaaeoamenta  for  local  improrementa;  HiU  r. 
Higdan,  67  Am.  Dea  289.  The  prinoipal  oaae  ia  approved  on  thia  point  in 
Aneryv.  i9cM#VtiN<;<seo6;^C%K,28GaL361;  CKomtert  t.  AiMerlae^  40  Id.  614; 
Hagarr,  Svpervison  qf  Toh  OfK,  4TIL  23^;  IhOmer  r.  Simmpk,  79  Ind.  S36; 
ESngr.  OUg qfPwUtmi,  2  Or.  168;  bnt  oritidaedin  O^r </OMavoT.  Laned. 
84IlL28a 

AaSEBSMMBTB   lOB   LOGAL   IllPBOVIIIIin!B   MAT   BB   ICaIKB  A00Oai>DIO  TO 

BtHJuriw;  PeopU  t.  Magor  ete.  qf  BroMgnt  66  Am.  Dea  266^  and  note; 
NkholtT.  CUg qf BHdgepari,  60  Id.  696;  Moaky.  MagoreUi.  qfBaJtHmurt,  61 
Id.  276;  WiOkmiM  y.  Cbmniad^  Id.  608;  LouitvOe  de.  M,  B,  t.  (hmUg  Oamri, 
62 Id.  424;  Taglor r.  CkmmMonen qf  Newberne^  ti  Id.  666;  HUIt.  Higdon, 
67  Id.  289;  Oorratt  t.  (%  ({/^^  Xoui^  69  Id.  476.  The  principal  oaae  ia  cited 
to  this  effect  in  Chamben  ▼.  Satterlee,  40  OaL  614;  WkUmg  y.  Towntmkf,  67 
Id.  619;  Comig  J%dge  qf  SheSbg  Co,  y.  Shdbg  B.  B.,  6  Boah,  229;  but  crit- 
iciaedinC%</aMxyoT.  ikiniecl,84  DL  28a 

AfflMaMBWT  lom  Local  iMPsoTBifKMT  n  nr  Kibhcius  ov  Taxoo  Powiai 
People  Y.  Magor  etc  ^  Brooi^  66  Am.  Dea  266^  and  note;  Niekob  t.  dig 
qfBridgepr^  60  Id.  636;  WiOiamt  r.  Cammaek,  61  Id.  608;  HiU  t.  Higdmk, 
67  Id.  289  The  principal  oaae  ia  cited  to  thb  point  in  Harvard  OoUeg^  t. 
Aidermmqf  Bottom,  104  ICaaa.  482;  JBmargT.Sam  Framdkm  QaeO^T^OtL 


Wbdbatlet  t;.  Stbobb. 

[12  OAUfomaA.  91] 
Qbdbb  PoBuniB  All  BiQUiBinB  ov  Lilavp  Box  ov  BsoKAvra  whan  il 

dfaeota  a  certain  peraon  to  "plaaaepaytfaebaagarof  tfaaaelhiBatufolnMi * 

dred  and  thirty-aiz  doDaray  Hid  charge  the  aame  to  my  aooonnt." 
Usb  or  Wobd  "PLaAn"  will  worn  Auxm  OsAaAona  ov  laKsnoBR 

otherwise  a  bill  of  exchange. 
VnoAL  AodPTAHCB  ov  Box  <Kv  BzcBAVoa  n  iMUVtmnaw  to  charge  tka 

pcraon  to  whom  it  i«  aildraaaad  aa  an  aooeptor,  «adw  th*  CUiioniia 

ale  cQWNfning  biDa  of  TmrhmMpb 
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Qrdsb  Opsiutbs  a»  Equitablb  AftnoHMKNT  <^  the  debt  or  fond  »gaiiisl 
which  it  is  drawn,  where  it  is  of  the  full  amount  of  the  demand,  and  it 
given  for  a  valnable  consideration,  ^though  it  is  not  available  as  a  bill  of 
exchange  for  want  of  a  written  acceptance. 

Wajxt  of  WBirnuv  Aoobftancb  Don  mot  AmBcr  Patsb's  Riobt  to  Moitbt 
DuK  under  an  order  on  a  third  person,  but  only  the  mode  of  enforcing 
it  With  the  acceptance,  he  can  sustain  an  action  upon  the  order;  but 
without  it,  he  must  recover  upon  the  original  demand  by  force  of  the 
assignment. 

DiBT  Dub  bt  Dbawxb  of  Ordbb  ganhot  bx  Bbachbd  bt  ArrACUMMMT 
issued  by  the  creditors  of  the  drawer  after  delivery  and  presentation  of 
the  order. 

Action  to  recover  a  sum  of  money.  Strobe  was  indebted  to 
Wheatley,  Wheatley  to  Howel,  and  Howel  to  Wilcozson  &  Ca 
To  pay  his  debt,  Wheatley  gave  Howel  the  following  order  on 
StrolK):  '*  Sac.  City,  July  18, 1857.  Mr.  Strobe— Please  pay  the 
bearer  of  these  lines  two  hundred  and  thirty-six  dollars,  and 
charge  the  same  to  my  account.  E.  D.  Wheatley."  On  July 
25th  the  order  was  presented  to  Strobe,  who  verbally  accepted 
it.  Shortly  afterwards  Wilcoxson  &  Co.  garnished  the  debt 
due  by  Strobe  to  Howel  by  virtue  of  the  order.  Subsequently 
Wheatley  commenced  the  present  suit  against  Strobe  to  recover 
the  original  debt.  Strobe's  answer  admitted  the  original  in- 
debtedness, but  set  up  the  order,  his  verbal  acceptance,  and 
the  garnishment  by  Wilcoxson  &  Co.,  and  prayed  that  Howel 
and  Wilcoxson  &  Co.  might  be  made  parties,  and  he  be  allowed 
to  pay  the  amount  into  court.  Wilcoxson  thereupon  filed  a 
petition  of  intervention,  setting  up  substantially  the  same  facts, 
and  prayed  judgment  in  their  fiBtvor.  The  demurrer  of  the 
plaintiff  to  the  answer  of  Strobe  was  sustained,  and  with  the 
judgment  entered  thereon,  the  petition  of  intervention  was 
denied.    The  defendants  appealed. 

P,  L.  EdvHirdSj  for  the  appellants. 

B,  H.  Hartley^  for  the  respondent. 

By  Court,  Fibld,  J.  Upon  the  facts  in  this  case  the  appel- 
lant(9  make  two  points:  1.  That  the  verbal  acceptance  of  Strobe 
was  suJBScient  to  render  him  liable  to  Howel  upon  the  order  of 
Wheatley;  and  2.  If  this  be  untenable,  that  the  order  operated 
as  an  equitable  assignment  of  the  demand  against  Strobe, 
which  thus  became  subject  to  attachment  as  the  property  of 
Howel. 

The  first  of  these  points  cannot  be  sustained.  The  order 
possesses  all  the  requisites  of  an  inland  bill  of  exchange.    It 


624  Whsatley  v.  Stbobx.  [CaL 

oontams  a  diiectioQ  for  the  payment  of  money  by  one  penoQ 
to  another,  absolutely  and  at  all  events.  As  no  time  is  speci- 
fied, it  is  to  be  taken  as  payable  at  sight  No  further  partica- 
lars  than  these  are  essential  to  constitute  a  bill  of  exchange. 
The  insertion  of  the  word  '^ please"  does  not  alter  the  character 
of  the  instrument  This  is  the  usual  term  of  dvility,  and  does 
not  necessarily  imply  that  a  favor  is  asked:  Stoiy  on  Bills, 
sec.  33,  and  notes;  3  Kent's  Com.  74. 

The  order  being  a  bill  of  exchange,  the  written  acceptance 
of  Strobe  was  necessary  to  charge  him  as  acceptor  under  the 
statute.  His  verbal  acceptance  was  insufficient:  Act  concern- 
ing Bills  of  Bxchange,  sec.  6.  Upon  the  order,  therefore,  he 
is  not  liable. 

But  the  second  point  is  well  taken.  The  order,  though  not 
available  as  a  biU  of  exchange  against  Strobe  for  want  of  ac- 
ceptance, operated  as  an  equitable  assignment  of  the  demand 
of  Wheatley  to  HoweL  It  was  given  for  an  antecedent  debt, 
and  for  the  full  amount  of  the  demand  against  Strobe;  the 
consideration  was  valuable,  and  there  was  no  splitting  of  the 
amount  due  into  distinct  and  different  causes  of  action;  and 
in  such  cases,  it  is  well  settled  that  an  order,  whether  accepted 
or  not,  operates  as  an  assignment  of  the  debt  or  fund  against 
which  it  is  drawn. 

The  want  of  a  written  acceptance  does  not  affect  the  right  of 
Howel  to  the  money  due,  but  only  the  mode  of  enforcing  it 
With  the  acceptance,  he  could  have  sustained  an  action  upon 
the  order;  without  it,  he  must  recover  upon  the  original  de- 
mand by  force  of  the  assignment  Under  the  old  common-law 
practice,  the  action  could  only  be  maintained  in  the  name  of 
the  assignor  for  the  benefit  of  the  assignee;  but  under  our  sys- 
tem, it  may  be  brought  in  the  name  of  the  assignee  as  the  party 
beneficially  interested.  Courts  of  law,  equally  with  courts  of 
equity,  gave  effect  to  assigmnents  like  the  one  under  consider- 
ation, by  controlling  the  proceeds  of  the  judgments  recovered 
far  the  benefit  of  the  assignee:  MandetfiUe  y.Wekhj  6  Wheat 
227;  Ocrser  v.  Craig,  1  Wash.  C.  C.  427;  Blin  v.  Pierce,  20  Vt 
25;  Wheeler  v.  WheeUr,  9  Cow.  34;  NeenUth  v.  Drum,  8  Watts 
A  S.  9  [42  Am.  Deo.  260];  Bobbins  v.  Bacon,  8  QieenL  846; 
Adams  v.  Bobinson,  1  Pick.  461. 

After  the  delivery  and  presentation  of  the  order,  the  debt  due 
by  Strobe  could  not  be  reached  on  attachment  issued  by  the 
creditors  of  Wheatley.  As  against  any  attempt  by  them  to  en- 
force  its  payment  upon  any  such  proceeding,  the  order  would  be 
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an  effectnal  protection;  and  we  do  not  peroeiTe  why  it  diOQld 
not  equally  avail  as  against  the  suit  of  the  assignor  himself 
unless  it  is  made  to  appear  that  such  suit  is  prosecuted  tat  the 
benefit  of  the  assignee:  Drake  on  Attachments,  c.  87;  Black  v. 
Pavlj  10  Mo.  103  [45  Am.  Dec.  853];  Lovdy  y.  CaldweUj4AltL 
684;  Coner  v.  Craig,  1  Wash.  C.  C.  424. 

In  this  state,  all  actions  are  required,  with  some  few  specified 
exceptions,  to  be  brought  in  the  name  of  the  real  party  in 
interest:  Practice  Act,  sec.  4.  In  the  present  case,  upon  the 
facts  alleged  in  the  answer,  and  which  are  admitted  by  the 
demurrer  to  be  true,  it  is  clear  that  the  plaintiff  is  not  the  real 
party  in  interest,  and  there  is  no  allegation  in  the  complaint 
that  the  suit  is  prosecuted  for  the  benefit  of  Howel.  A  judg- 
ment recovered  by  Wheatley  after  the  presentation  of  the  order, 
without  notice  to  the  assignee,  would  be  no  protection  to  the 
defendant  against  a  suit  by  the  assignee  for  the  same  demand. 

The  position  of  the  defendant  is  not  unlike  that  of  a  party 
summoned  as  garnishee,  after  receiving  notice  of  an  assignment 
by  his  creditor  of  the  demand;  if  he  fkdls,  in  answering,  to  set 
up  the  assignment,  and  judgment  in  consequence  passes  against 
him  as  a  debtor  of  the  assignor,  it  will  not  afford  protection 
against  a  suit  by  the  assignee:  NttgerU  v.  Opdykcy  9  Rob.  (La.) 
453;  CrayUm  v.  Clarh,  11  Ala.  787;  Foster  v.  WkUsy  9  Port  221. 

Upon  the  fkcts  set  up  in  the  answer,  we  are  of  opinion  that 
the  prayer  of  the  defendant  should  have  been  granted;  that  he 
should  have  had  leave  to  deposit  the  amount  in  suit  in  court, 
and  that  process  should  have  issued  to  bring  in  Howel,  and 
that  Wilcozson  &  Co.  should  have  been  allowed  to  intervene. 

The  rights  between  the  plaintiff  and  Howel  to  the  demand 
due  by  Strobe  should  be  first  determined,  and  afterwards  the 
claim  asserted  by  the  intervenore  disposed  of.  This  claim,  of 
course,  can  only  be  a  matter  for  consideration  in  case  the 
money  is  adjudged  to  have  been,  at  the  time  of  the  alleged 
attachment,  the  property  of  Howel:  Van  Buskirh  v.  JBoy,  8  How. 
Pr.  425. 

Judgment  reversed,  and  cause  remanded  for  further  pro» 
ceedings. 

Tebbt,  C.  J.,  and  Baldwin,  J.,  concurred. 

Bell  ow  'batujnm  <m  Dmin  CAjnroT,  vtaomm  Aoaartjaam,  OrMMAsm  iA 
IqmrABUi  Aaaavman  ai  the  fond  in  the  dnwee's  hande:  Harrit  v.  Clorl^ 
n  Am.  Dee.  862;  Ckapimm  v.  WMe,  67  Id.  464;  KknbaU  r,  DomM,  64  Id. 
Ml  Tlie  pnndpel  ceee,  wbicib  aeeme  to  be  oppoeed  to  this  oopclnrion,  wm 
.  vpon  tad  dlippgored  on  this  pomt»  in  Btuky,  Jf^oai$,  68  Miik»  14 
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Obdbb  D&awh  ov  Srauuiu  Fithd  Ofsbatiho  am  IqinEABUi 
IDDIT:  8e%  NmmUkr,  Drmm,  42  Am.  Deo.  260}  Pafoier  t.  JferriO;  02  Id.  TSSi 
Dote  toiMI  T.  Ma^ete.</N€w  ToHt,  tsn  Id.  441;  MmimY.  Mamer.TOlL 
223.  TbB  prinoipal  case  ii  eited  in  Oammbdomtn  qf  Bmrikohmem  Co,  t. 
Jamuon,  86  Ind.  166^  to  tlM  point  that  wfaora  an  ordw  ia  given  npon  a  par* 
Ucalar  fend  it  operataa  aa  an  eqiiitabla  amignmtint  oi  ao  nmeh  ol  the  fond  aa 
the  ordar  apedfiaa. 

Debt  on  Fithd  Abbmukmd  wt  Oumty  WBsnoDa  SnuBOf  tmmbmawtw^  io 
AxTAOBKnT  oa  GABarmniiBT:  SaeiVMilA  t.  Drmm,  4S  Am.  Deo.  200^  and 
note  ooUaoting  pfior 


Cloud  v.  El  Dobado  Comrrt. 

JuwMMCT  BT  OoiinwBiH  OAnroT  BB  ATTinKBP  ioT  intevTaning  anwa  a* 
the  inatanoa  ol  ona  not «  party  to  the  Jadgment^  wliara  it  b  landarad  In 
open  ooort,  npon  an  allegation  ol  indebtednea%  and  an  appaaianea  bf 
the  partiea. 

liAVvn  or  BznoBDra  JvrBaDKfnDiii  oinror  IIakb  Aanom  or  OouBr 
Vom^  wfaaratfaeoovrtJiaa  jnriadietion  bothol  the  paitiea  and  theanb- 


ToLE  or  FvBomAgam  or  Bbal  BBTim  as  Bzaoonxui  Salb  dobs  bot  Db* 
FBBP  UPOB  SiiBBur'a  Bbtubb  to  tiie writ.  T^ie  pnrnhiaar  haa  no  oontwl 
orer  the  oondnot  of  the  officer  in  thia  raapeot. 

PnunUBBB  AT  EXBODTKHI  SALB  BbSIS  IOE  TtTIM  VKUr  JmMOIBBT,  eiMB* 

tion,  levy,  aala,  and  deed;  and  he  need  ahow  no  more  to  entitle  Imn  ia 
iHiatever  righta  tiie  defendant  in  ezeoation  had  in  the  proper^  aoUL 
AuTBOBiTT  or  Dbfutt  10  BzBODTB  Dbbd  dt  Namb  or  Shbbiiv  mm  bb 
Pbointobd  to  entitle  the  deed  to  be  read  in  eridanea  in  an  aetion  lor  the 
poaeeaaion  of  the  land,  where  tiie  ahenff 'a  tenn  ol  offioa  had  aipivad  aft 
the  time  ol  the  aoDaoation  of  the  dead. 


Action  to  recover  pomeBgion  of  a  lot  of  land  by  the  porchaBer 
at  an  execution  Bale.  In  July,  1850,  judgment  was  oonfeeaed 
in  the  district  court  of  Sacramento  coonty,  in  open  court,  upon 
an  appearance  of  the  parties,  and  an  allegation  of  indebtedness 
by  Peter  Wimmer  and  others,  in  favor  of  Henley  A  Co.;  and 
in  August  an  execution  was  issued  thereon,  and  a  sale  after* 
wards  made  of  the  premises  in  question  as  Wimmer's  property. 
No  return  on  the  execution  of  his  proceedings  under  it  after 
the  levy  was  made  by  the  sheriff.  The  plaintiff  offered  and 
read  in  evidence  a  deed  of  the  property  dated  May  16, 1857^ 
purporting  to  be  executed  by  William  Rogers,  by  Samuel  Todd^ 
deputy.  Bogers^s  term  of  office  had  expired  some  time  prior 
to  the  execution  of  this  deed,  and  Todd^s  authority  to  execute 
it  did  not  appear.    The  county  of  El  Dorado  was  in 
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of  the  premiseB  in  Jnlji  1861,  using  them  fiv  county  yuApmae. 
The  defendant  had  Judgment,  and  the  plaintiff  appealed. 

8ander$on  and  Hewe$j  for  the  appellant 
WUUam  H.  Brumfietd^  for  the  respondent. 

B7  Coorty  Baldwin^  J.  Upon  the  statement  in  this  ease 
iOferal  questions  arise: 

1.  It  is  argued  that  the  judgment  confessed  by  Wimmer  et 
aL,  in  the  suit  of  Henley  A  Co.  against  him  and  others,  is  void. 
We  think  not.  The  judgment  having  been  rendered  in  open 
court  upon  an  allegation  of  indebtedness,  and  an  appearance 
by  the  parties,  whatever  errors  intervened,  they  cannot,  at  the 
instance  of  any  one  not  a  party  to  the  judgment,  be  invoked  to 
set  aside  or  show  the  judgment  a  nullity.  The  court  had  juris- 
diction both  of  the  pioties  and  the  subject-matter,  and  no  man- 
ner of  exercising  that  jurisdiction  makes  void  the  action  of  the 
court  We  are  not  satisfied  that  under  the  statute  of  1850  (p. 
464,  sec  293)  there  was  any  substantial  error  in  the  proceed- 
ings connected  with  and  including  the  judgment  confessed; 
but  it  is  wholly  immaterial  whether  there  were  or  not,  or  how 
many,  or  how  gross,  the  jurisdiction  having  attached,  the 
Judgment  could  not  be  collaterally  attacked  by  a  stranger: 
Smith  V.  Randally  6  Cal.  47  [66  Am.  Dec.  476];  Low  v.  Adam$^ 
Id.  277;  Saanden  v.  CaAwM,  1  Cow.  622. 

2.  The  next  objection  by  the  defendant  below  is,  that  there 
was  no  return  by  the  sheriff  <»  this  execution  of  his  proceed- 
ings under  it  after  the  levy.  But  it  has  been  often  held  that 
this  is  not  indispensable.  While  it  is  undoubtedly  the  duty  of 
the  sheriff  to  make  his  return,  and  while  it  is  important  as 
evidence  of  a  permanent  and  authentic  character  that  he  should 
do  so,  the  title  of  the  purchase  does  not  depend  upon  his  per- 
formance of  this  duty.  The  purchaser  has  no  control  over  the 
conduct  of  the  officer  in  this  respect;  nor  is  it  just  or  reason- 
able that  he  should,  be  responsible  for  the  remissness  or  negli- 
gence of  the  sheriff  in  the  discharge  of  such  an  office.  The 
purchaser  rests  for  title  upon  the  judgment,  execution,  levy, 
sale,  and  deed;  and  he  need  show  no  more  to  entitle  him  to 
whatever  rights  the  defendant  in  execution  had  in  the  property 
sold.  The  authorities  are  uniform,  we  believe,  on  this  subject: 
Bee  Tea  Eyck  v.  Walker^  4  Wend.  462,  and  cases. 

3.  One  point  taken,  however,  is  fatal  to  the  plaintiff^s  recov* 
ery.  The  deed  purporting  to  be  executed  in  1867,  long  after 
the  expiration  of  the  sheriff's  term  of  offiice,  is  signed  and 


Cix>UD  9.  El  Dokado  Couhtt.  [CaL 

acknoirledged  hj  one  Todd,  as  depaty  of  ihe  sheiiff  Bogenk 
But  it  Dowheie  appears  that  he  had  any  authority  to  execntt 
the  deed  in  the  name  of  the  sheriff,  or  that  he  was  ever  the 
deputy  of  the  sheriff,  or  ever  had  anything  to  do  with  the  levy 
or  sale.  No  authority  is  adduced  to  show  that  a  man,  merely 
by  his  own  act,  professing  to  be  the  deputy  sheriff  of  another 
— ^that  other  out  of  office — can,  by  signing  and  acknowledging 
a  deed  in  the  name  of  the  old  sheriff,  give  effect  to  such  deed 
as  a  conveyance  of  land  sold,  or  pretended  to  be  sold,  under 
execution,  during  his  principal's  term.  There  is  no  evidence, 
except  this  deed,  that  tliis  land  ever  was  sold  xmder  execution; 
and  the  proceedings,  so  fsu*  as  they  go,  seem  to  have  been  ocm- 
ducted  by  a  different  deputy  from  Todd.  If  the  old  sheriff 
could,  under  these  circumstances,  have  given  a  deed  which 
would  have  been  prima  facie  evidence  of  the  ficusts  it  recited — 
a  point  we  do  not  decide — certainly  a  person  professing  merely 
to  be  or  to  have  once  been  his  deputy  has  no  such  power  under 
the  facts  disclosed  in  the  record.  If  Todd  had  any  authority, 
either  by  virtue  of  his  office  or  otherwise,  to  execute  a  deed 
in  the  name  of  Rogers,  the  authority  ougjht  to  have  been  pro- 
duced. 
Judgment  is  affirmed* 

Field,  J.,  concurred. 

JuDQioDiT  BT  0Qiiiifl8iDir»  VALD>iTr  on  See  Oupjwf  V.  Okagpel,  64  Am. 
Dea  496;  JtU^ardty.  McMiOam,  66  Id.  621,  and  the notee tbereta  ▲  judg- 
ment by  ooof eanon,  however  emmeous  it  may  be^  oaxmot  be  oalled  into  qnee- 
tion  in  a  ooUateral  proceeding,  where  the  oonit  had  jnriadietion  of  the  mib* 
Jeot-matter  and  the  parties,  and  the  judgment  was  entered  in  open  court,  and 
regularly  signed  by  the  judge,  as  prescribed  by  statute:  Lee  y.  J^,  37  OsL 
836,  citing  the  principal  case. 

TiTLK    OV  PUBOHAOKB    OV   BbAL    EBtATM   AT    ShBROT^S    SaLB    D0I8    VOt 

Dbfekd  ufov  RnruBN,  but  upon  the  judgment^  esecutiQn,  sale^  and  deed: 
BiUer  t.  SemneH  70  Am.  Dec  777,  and  note  collecting  prior  oases;  see  also 
IFoaMT  ▼.  Jle£ji^  61  Id.  190l    The  principal  case  is  improved  on  this  point 
b  C/orib  ▼.  Z^dMood;  21  CU.  824}  JToofV  V.  JTorfK  38  U 
Id.  654. 

AuTHOBirr  or  Dkpdtt  Shibiiv  una  Ezraunov  ov  Shsbov's  Tbbm: 
8ee  Tyree  r.  WUeon,  68  Am.  Dea  213w 

Tmi  PBCTCIPAL  OAfli  D  ALflO  GiTBD  in  JSRbi  T.  Pedt,  90  OaL  288;  to  (the 
point  that  it  is  tiie  duty  d  a  sheriflF  to  make  a  statement  or  recital  ol  his  pro- 
ceedings in  his  deed,  and  a  recital  so  made  is  entitled  to  the  same  effiact  as  an 
faMtanunsBt  cf  evidence  as  the  official  return  on  ezecutioo,  if  one  is  made. 


JaiL  1869.]  ComKB  «.  Clabx. 

GOKNEB   V.  GlABK. 

[13  GAUFOBaiA,  IML] 

Fabst  Smimro  FBomflBOBT  Kon  with  ADDimnr  or  Wobd  "Tkdved* 
TO  HD  Nams  IB  PxBisoKALLT  LIABLE;  DOT  k  eridanoe  admbrible  to 
■how  thftt  at  the  time  the  note  wm  made  there  wm  a  paiol  egreemml 
that  he  should  not  be  penonaUy  liable^  bat  the  note  wm  to  be  peid  oaft 
of  a  trust  fond. 

Wbixtin  Ck>KTRACT  18  Ck>K8U>mxD  DifuiiTiVJi  AaBsmsHT  ov  Fabkh^ 
and  parol  oonversations  and  understandings  are  all  merged  in  it. 

Action  upon  a  promissory  note.    The  opinion  states  the  facta. 
Winam  and  Hyevj  for  the  appellanL 
John  Heardy  for  the  respondent. 

By  Court,  Baldwin,  J.  The  defendant  made  his  promissory 
note,  signing  it ''  R.  C.  Clark,  Trustee."  On  the  trial  he  offered 
to  show  that  the  agreement  at  the  time  he  made  it  was,  that 
he  was  not  to  be  personally  liable,  but  that  the  payment  was 
to  be  made  out  of  a  trust  fhnd  of  which  he  was  trustee.  This 
evidence  was  rejected  by  the  court  as  inadmissible,  and  the 
defendant  appeals. 

It  will  be  perceived  that  the  tendency  of  the  proffered  testi* 
mony  was,  in  effect,  to  deny  to  the  note  the  obligation  it  im« 
ported.  The  evidence  proposed  alters  so  £Etr  the  contract,  as  it 
appears,  as  to  show  that  instead  of  Clark's  being  bound  to  pay 
at  aU  events,  or  individually,  he  was  only  to  pay  out  of  a  par* 
ticular  fund,  and  of  course,  not  to  pay  it  at  all  if  the  fund 
iiEdled.  If  the  word  "trustee"  had  not  been  affixed  to  the  sig* 
nature  of  Clark,  it  is  clear  that  no  such  proof  could  be  made, 
for  it  would  clearly  contradict  the  writing.  It  is  argued,  how- 
ever, that  the  addition  of  this  term  is  sufficient  to  vary  the  rule. 

Story  on  Promissory  Notes,  sec.  63,  says:  ''As  to  trustees, 
guardians,  executors,  and  administrators,  and  other  persons 
acting  en  autre  droits  they  are  by  law  generally  held  personaUy 
liable  on  promissory  notes,  because  they  have  no  authority  to 
bind,  ex  director  the  persons  for  whom,  or  for  whose  benefit,  or 
for  whose  estate  they  act;  and  hence,  to  give  any  validity  to 
the  note,  they  must  be  deemed  personally  bound  as  makers. 
It  is  true  that  they  may  exempt  themselves  from  personal  re- 
sponsibility, by  using  clear  and  explicit  words  to  show  that 
intention;  but  in  the  absence  of  such  words,  the  law  will  hold 
them  bound.  Thus  if  an  executor  or  administrator  should 
make  or  indorse  a  note  in  his  own  name,  adding  thereto  the 

words  'as  executor'  or  'as  administrator,'  he  would  be  person- 
Ax.  nsa  Vob  Lxxm— M 
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ally  reeponsible  thereon.  If  he  means  to  limit  hia  responai- 
bility,  he  should  confine  his  stipulation  to  pay  out  of  the 
estate."    Story  on  Agency,  176,  asserts  the  same  doctrine. 

The  question  here  is  not,  as  the  counsel  for  the  appellant  has 
ingeniously  suggested,  whether  a  principal  can  be  bound  on  an 
unsealed  contract  where  the  writing  intimates  and  notifies,  by 
general  words,  the  fact  of  agency,  and  parol  evidence  explan- 
atory of  the  fact  intimated  is  given.  But  here  there  is  no 
doubt  that  the  person  signing  as  trustee  was  bound;  but  he 
wsihes  to  prove  that  he  was  to  be  bound  only  in  a  certain  way, 
that  is,  to  pay  out  of  a  particular  fund.  It  is  not  pretended 
that  any  one  else  was  bound  by  this  contract.  No  authority 
is  shown  in  Clark  to  bind  the  beneficiaries  in  this  trust  by  this 
note.  In  form  and  legal  efiect,  the  note  binds  him  to  pay  this 
amount;  but  he  wishes  to  add  to  this  note  another  term,  name- 
ly,  that  he  was  only  to  pay  it  out  of  a  certain  fund;  and  this 
he  wishes  to  prove  was  a  contemporaneous  parol  agreement 
But  the  rule  is,  that  the  written  contract  is  considered  the 
definitive  agreement  of  the  parties,  and  parol  conversations 
and  understandings  are  all  merged  in  it.  It  is  the  only  authen- 
tic evidence  of  the  understanding  of  the  parties. 

Nor  will  it  do  to  say  that  the  evidence  is  admissible  as  show- 
ing a  want  of  consideration  for  the  note.  It  does  not  tend  to 
prove  that  there  was  no  such  consideration  as  is  acknowledged 
by  the  terms  of  the  note,  but  that  there  was  no  such  contf«ci 
as  that  alleged. 

It  is,  at  last,  the  common  case  of  an  attempt  to  contrmdici 
the  terms  of  a  written  contract  by  paroL 

Judgment  affirmed. 

Tebby,  C.  J.,  concurred. 

Parit  Siaimio  PaomsmtT  Kon  with  ADDinoir  of  Woed  "TRuamT 
u  Pebsonaxxt  Liabu:  MeChtrt  ▼.  BenneU,  12  Am.  Deo.  223;  Me  tdao  Fogf 
r.  Vir^n,  36  Id.  757;  Tra^nham  r,  Jaebon,  95  Id.  152.  8o  if  he  adds  Um 
word  "preridant:"  Ckamberlaht  t.  Paeyk  Wool  Orowkig  Co.,  U  OoL  106. 
dting  the  principal  oaae.  Aa  to  who  maj  ane  on  a  note  payable  to  " Afon^" 
•«oaihier,''"traatee,''eto.,  Bee/oAiMMT.  aKfi%a2Am.  Deo.  S22;  and 
Piere0T.  Robk,  63 U.  614;  JbitomiK.  JL  ▼•  Bmedki.  66 Id.  384. 
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In  thb  Matteb  of  thb  Estatb  of  Knigbt. 

(la  OAUfOBinAy  SEl) 

AmzmanuiOB  oahnot  Pat  out  Monet  ov  Bratb  to  Remotb  Imoitii- 
BRAifaB  from  the  property,  vnlen  the  intesteto  wm  bound  to  pay  the 
mooey;  altlioagh  a  oooit  of  ohaiioeiy  might  antfaoriie  the  ezpenditnre  ti> 
pireveiit  a  lacnfioei 

AnoNiREATOB  Aois  VF09  HiB  Owv  Bebpoesibieitt  if  he  uidartakee  to  go 
beyond  the  etriot  line  ol  hit  dnty  ae  the  Uw  defines  it,  and  while  he  can 
reeeiTe  no  profit  from  a  wooeeeful  ime  of  hit  inTeetment^  he  miut  bear 
the  loM  of  fuhire. 

Appeal  bj  the  adminifltrator  of  the  estate  of  E.  Knight,  de- 
oeased,  firom  a  decree  of  the  probate  court  disallowing  a  claim. 
Knight  had  bought  one  fifth  of  a  tract  of  land  incumbered  by 
a  mortgage  for  twenty-five  thousand  dollars.  Knight  was  not 
personally  liable  for  the  money  secured.  The  administrator, 
acting  in  good  faith,  and  intending  to  promote  and  protect  the 
interest  of  the  estate,  in  order  to  prevent  a  foreclosure,  made 
an  arrangement  with  the  mortgagee,  by  which  he  was  to  pay 
the  latter  two  thousand  five  hundred  dollars  cash,  and  interest 
on  a  like  sum,  the  balance  of  one  fifth  of  the  amount  of  the 
mortgage.  The  mortgagee  agreed  not  to  foreclose,  but  as  soon 
as  the  title  should  be  confirmed  by  the  land  comndssioners,  on 
payment  of  the  remaining  two  thousand  five  hundred  dollars^ 
to  release  and  discharge  the  one  fifth  of  the  land  held  by  the 
estate,  firom  the  mortgage.  When  this  arrangement  was  made, 
the  land  had  depreciated  in  value,  but  it  was  confidently  ex- 
pected that  it  would  largely  appreciate  again.  The  adminis- 
trator made  the  cash  payment,  and  continued  to  pay  interest 
according  to  his  agreement.  The  title  was  confirmed,  but  the 
land  continued  to  depreciate,  and  the  mortgagee  threatened  to 
fixrecloee.  The  land  was  then  sold  by  order  of  the  probate 
court  A  portion  of  the  proceeds,  sufficient  for  the  purpose, 
was  applied  to  the  payment  of  the  balance  due  the  mortgagee. 
The  result  was  a  loss  of  over  two  thousand  four  hundred  dol- 
lars, which  sum  the  administrator  claimed  to  have  allowed. 
The  probate  court,  which  had  not  ordered  or  sanctioned  the 
arrangement,  refused  to  allow  the  claim. 

Sidney  V.  SmUh^  for  the  appellant 

F.  A.  FabenSy  for  the  respondent 

By  Court,  Baldwin,  J.  This  ia  unquestionably  a  hard  casa 
on  the  administrator,  for  he  seems  to  have  acted  in  good  faith. 
But  we  cannot  relax  or  set  aside  the  rules  of  law  to  suit  the 
exigencies  of  particular  cases,  or  relieve  individual  instances 
of  hardahip. 
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•fen  the  debts  dae  bj  an  intestate,  except  in  a  particular  way. 
Certainly  they  do  not  aUow  him  to  pay  money  not  due  by  am 
intestate,  upon  an  idea  that  the  payment  might  be  beneficial  to 
the  estate.  He  is  to  take  care  o^  manage,  and  preeerve  the  es* 
tate  conmiitted  to  him;  bnt  this  does  not  mean  that  he  is,  at 
discretion,  to  pay  off  all  incumbrances  restmg  on  the  property, 
upon  the  notion  that  the  property  may  increase  in  value,  and 
thereby  a  speculation  may  be  made  for  the  estate.  If  tliis  were 
so^an  administrator  might  c<xisume  all  the  assets  of  the  estate 
in  clearing  the  title  to  a  portion  of  the  property,  and  then  the 
property  might  turn  out  to  be  valueless,  or  worth  but  litUe.  If 
a  case  should  arise  in  which  a  great  sacrifice  would  ensue  im- 
less  money  wero  paid  to  discharge  an  incumbrance,  it  is  not 
impossible  that  a  court  of  chancery  might  order  the  expendi- 
ture of  the  money  needed  to  remove  such  incumbrance.  The 
rule  of  equity  is,  that  a  trustee  has  a  right,  in  questions  of  re- 
sponsibility and  difficulty,  to  seek  the  direction  of  a  court  of 
ohancery  touching  his  conduct  in  the  trust,  and  that  the  decree 
of  the  court  is  a  protection  to  him.  But  if  he  undertakes  to  go 
beyond  the  strict  line  of  his  duty  as  the  law  defines  it,  he  acts 
upon  his  own  responsibility;  and  while  he  can  receive  no  profit 
fix>m  a  successful  issue  of  his  investment,  he  must  bear  the  loss 
of  a  fiedluro.  It  would  be  a  most  dangerous  precedent  to  hold 
that  an  administrator  may  speculate  with  the  funds  of  the 
estate,  or  pay  charges  not  allowed  by  law,  though  solely  with 
a  view  of  benefiting  the  estate,  and  then  throw  the  loss  upon 
the  estate,  and  assign  his  good  intentions  as  a  defense  to  the 
injurious  consequences  of  his  acts. 

The  administrator,  in  the  absence  of  special  authority,  must 
administer  the  estate  as  he  finds  it,  paying  taxes  and  other 
necessary  expenses,  and  doing  such  other  acts  as  aro  necessary 
to  preserve  it  as  left;  he  cannot  advance  money  to  romove 
incumbrances,  unless  his  intestate  was  bound  to  pay  the 
money.  If  he  takes  the  responsibility  of  improving  the  estate, 
or  bettering  the  title  in  this  way,  it  must  be  at  his  own  risk. 
The  loss  cannot  be  visited  upon  the  heirs,  who  gave  him  no 
authority  to  cause  it.  Nor  can  he  ask  legal  protection  when 
he  has  himself,  though  with  the  best  motives,  gone  beyond  ifae 
provisions  of  the  law. 

The  deeree  of  the  probate  oourt  is  affirmed. 

TnoiT,  O.J.  oonourrod. 


Jan.  1859.]  Smith  v.  Smith. 

AmoNisiBATOR  XTOT  BiAB  L068  Df  BmoTxso  TmooMmtAam,  lor  wkltb 
«he  estate  b  not  li&ble:  Tompldm  ▼.  IFedb^  26  OU.  61-63^  ^*^*->«>^*g«g  •! 
|<mgfli^  with  approval,  upon  the  principal  oaae. 

Adxihi8tratqr*8  Liaxiutt  ab  to  iNYBBmmm:  See  Nyc^s  MakUt,  40  Aib. 
Deo.  498;  and  note;  Lambr,  Lanb,  Id.  618;  Kdkr's  Appeal,  49  Id.  616.  An 
•dministrfttar  eaonot  make  inveeimenti^  or  mAuij  advene  olaima^  or  aitt» 
beoaoae  tlie  eateto  would  inofit  bjit:  BrenkamT.  8iory,  89  OaL  168^  oituf 
tlieprinflq^ 


Smith  v.  Smith. 

pa  OAXjyoBinA,  21C] 
WtLixm  VTOV  Wm  m  mat  CoMmmD  by  tlie  IraalMiid'a  pmharing 
after  maxriage  with  hia  aepante  fnnda  aoqnired  before  mairiage^ 
taking  the  oonveyanoe  m  the  namea  of  hia  minor  dhildron.  by  a  pieviya 


Aix  Pbotkbtt  Aoquibbd  bt  EiTiuut  Sfuuu  iHijiuiu  SimBHcni  ov  Ooii- 
MUintTT  ia  presamad  to  belong  to  it^  and  thia  preanmption  can  only  be 
overcome  by  dear  and  ■atiifartogy  proof  that  it  waa  acquired  by  the 
aepamtefondaof  oneortheother;  and  the  bnrden  of  pred  liea  npea  the 
party  olainring  the  property  ae  aeparate. 

PUnrMFnON  THAT  BUILDINO  18  BUT  FOBM  IN  WmOB  OOdOlOV  FBOmTT  IB 

Invested  is  too  cogent  to  be  overooma  by  loose  and  vnoatiafaotocy  evi- 
dence, where  it  waa  erected  during  the  OTistence  of  the  commimity. 
Dhion  ov  Law  in  Ybbkino  or  HmnAND  AbsUiUTB  Powbr  or  DnronmoB 
OF  OomiON  PsoPXBTr  waa  to  facilitate  its  b(ma  Jide  a]ieBation»  and  to 
prevent  dog*  upon  its  transfer  by  claims  of  the  wife. 

VOLVNTABT  DHUPOMTION  OF  COMIION  PBOFBBTT  BT  HUSBANS^  with  the  VieW 

of  defeating  any  daims  of  the  wife  thereto^  will  not  be  sapported  by  the 
law. 

H0KI8TBAD  BlOHT  CANNOT  BB  AflBBBnOD  MbBBLT  TO  BuiLDINO^  mdupWldSBt 

of  the  land  upon  which  the  building  is  erected. 
Husband  has  Ko  Claim  upon  Buildino  ob  in  Pboobbdo^  wfaidi  he  de- 
liberately places  upon  the  lands  of  his  minor  diildxen  by  a  former  raa^ 
riage^  daring  the  existence  of  the  conmuuity.  The  character  of  the 
bnilding  as  common  property  is  declared  only  for  the  protection  of  the 
interest  of  the  wife. 

Action  by  Augusta  J.  Smith  against  Frederick  C.  Smith  for 
a  divorce  on  the  ground  of  adultery,  and  for  a  diyision  of  th6> 
oommunity  property.  The  divorce  was  granted,  and  the  que»^ 
tion  as  to  property  was  referred  to  a  referee.  At  the  time  ol 
the  marriage,  in  May,  1852,  the  husband  owned  property  to 
the  value  of  about  sixteen  thousand  dollars.  In  October,  1864, 
he  purchased  two  lots  in  the  city  of  Sacramento^  and  took  a 
deed  thereof  in  the  names  of  two  minor  children  by  a  former 
marriage.  Afterwards  the  husband,  being  in  affluent  circum* 
stances,  erected  a  brick  house  upon  the  lots,  using  funds  ao- 
quired  by  him  in  his  business  since  the  marriage,  but  the 
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evidenoe  was  not  clear  that  any  of  hia  aepaiate  ftmda  mn 
employed  in  the  building.  The  boilding  was  used  as  a  home- 
stead until  November,  1856,  when  all  the  parties  left  the  hoosei 
At  one  time  the  husband  declared  that  the  building  was  to  be 
used  as  a  homestead,  and  at  another  that  it  was  placed  upon 
the  land  of  his  children  to  deprive  his  wife  of  any  claim  theieta 
The  wife  alleged  fraud  by  her  husband  upon  her  in  respect  to 
the  property,  and  made  the  two  children  co-defendants  in  the 
action.  The  referee  recommended  that  a  decree  be  entered 
denying  the  claims  of  the  plaintiff  to  the  lots,  and  that  the 
same  be  confirmed  to  the  children,  and  a  decree  was  entered 
accordingly.  The  plaintiff  moved  for  a  new  trial,  which  was 
denied,  and  she  thereupon  appealed  firom  that  porUoQ  of  the 
decree  disposing  of  the  property. 

Winans,  for  the  appellant. 
John  Heardy  for  the  respondent. 

By  Court,  Field,  J.  It  is  clear  that  the  two  lots  in  questioD 
were  purchased  by  the  husband  with  funds  owned  by  him  pre- 
vious to  his  marriage  with  the  plaintiff.  This  he  expressly 
states  in  his  examination,  and  there  is  nothing  disclosed  by 
the  record  which  contradicts  his  testimony.  In  this  separate 
property  of  his  the  plaintiff  possessed  no  interest  which  the 
law  could  protect  so  as  to  restrain  his  power  of  absolute  dispo- 
sition, whether  by  sale  or  gift.  The  purchase  of  the  lots,  and 
taking  the  conveyance  in  the  name  of  his  children  by  a  pre- 
vious marriage,  was  not  in  fraud  of  any  rights  of  the  plaintiff. 
She  had  no  claim  upon  the  funds  thus  applied.  They  were 
the  husband's  previous  to  the  marriage,  and  no  interest  passed 
to  the  wife  by  that  event.  The  gift  to  the  children  was  an  ad- 
vancement for  their  benefit,  and  was  not  forbidden  by  the  let- 
ter or  policy  of  the  law. 

But  as  to  the  building  upon  the  lots,  the  case  is  different 
The  building  was  erected  long  after  their  purchase,  and  with 
funds  which  constituied  common  property.  It  is  true,  the  evi- 
dence of  the  husband  tends  to  show  that  a  portion  of  the  funds 
thus  used  were  his  separate  property,  but  its  general  effect, 
when  considered  in  connection  with  his  repeated  dedaratioos 
to  different  parties,  is  insufficient  to  overcome  the  presumptioo 
arising  from  the  fact  of  the  construction  being  made  during  the 
existence  of  the  community. 

The  law  of  this  state  in  relation  to  the  rights  of  husband  and 
wife,  as  to  the  common  prop^ty,  is  similar  to  the  law  ol 
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LonieiaDA  and  Texas;  and  in  those  states,  it  is  held,  by  their 
higbeat  tribunals,  that  aU  property  acquired  by  either  epoui^ 
ddripy;  Che  existence  of  the  community  is  presumed  to  belong 
to  :r,  a^^d  that  this  presumption  can  only  be  overcome  by  clear 
and  satisfactory  proof  that  it  was  acquired  by  the  separate 
funds  of  one  or  the  other;  and  that  the  burden  of  proof  lies 
apoQ  the  party  claiming  the  property  as  separate:  LoU  y.  KecLch^ 
5  Tex.  894;  Huston  v.  CuH,  8  Id.  242  [58  Am.  Deo.  110];  QU- 
Hard  y.  ChewMy,  13  Id.  337;  Chapman  y.  AUmj  15  Id.  278; 
Claibome  v.  Tannery  18  Id.  69;  Ford  v.  Ford^  1  La.  207;  Do- 
mingxiez  y.  Lee^  17  Id.  290;  SmaUey  y.  Lawrenee^  9  Bob.  (La.) 
214;   Fither  y.  Gordy,  1  La.  Ann.  763;  Webb  y.  Peet,  7  Id.  92. 

In  a  case  decided  at  the  present  term,  Meyer  y.  Kimer^  12 
Cal.  237  [poBty  p.  538],  we  haye  had  occasion  to  consider 
whether  the  possession  of  property  by  either  spouse  during  the 
existence  of  the  community  acquired  by  purchase  created  a 
preeumption  that  the  property  was  common;  and  we  arrived 
at  a  conclusion  similar  to  that  of  the  Louisiana  and  Texas 
eases,  that  the  presumption  of  the  law  is,  that  all  property 
belongs  to  the  community,  which  can  be  repeUed  only  by  clear 
and  decisiye  proof  that  it  was  either  owned  before  marriage,  or 
subsequently  acquired  in  one  of  the  particular  ways  designated 
in  the  statute;  that  is,  by  gift,  bequest,  devise,  or  descent,  or 
was  taken  in  exchange  for,  or  in  the  investment  or  as  the  price 
of,  such  property  so  originally  owned  or  acquired;  and  that  the 
proof  rests  upon  the  party  asserting  the  right. 

In  the  present  case,  the  building  was  erected  during  the 
existence  of  the  community,  and  the  presumption  that  it  was 
but  the  form  in  which  the  conmion  property  was  invested  is 
too  cogent  to  be  overcome  by  the  loose  and  unsatisfeu^tory  evi- 
dence contained  in  the  record.  If  the  separate  property  of  the 
husband  did  in  fact  go  into  the  building,  it  was  essential  to  the 
preservation  of  its  separate  character  that  it  should  have  been 
elearly  and  indisputably  traced  by  him. 

The  law,  in  vesting  in  the  husband  the  absolute  power  of 
disposition  of  the  conmion  property  as  of  his  separate  estate, 
designed  to  facilitate  its  bona  fide  alienation,  and  to  prevent 
clogs  upon  its  transfer  by  claims  of  the  wife;  and  we  are  not 
prepared  to  say  that,  under  the  comprehensive  language  of 
the  statute,  a  voluntary  settiement  or  a  gift  of  a  portion  of  the 
eonmum  property,  not  being  unreasonable  with  reference  to 
the  entire  amount,  the  claims  against  it  and  the  situation  of  the 
parties  would  be  invalid.    But  we  tiunk  it  clear  that  the  law* 
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notwithstanding  its  broad  terms,  will  not  support  a  yolnntary 
disposition  of  the  oommon  propertj,  or  any  portion  of  it,  with 
the  view  of  defeating  any  claims  of  the  wife.  The  different 
declarations  of  the  husband  respecting  the  object  of  the  build- 
ing were  conflicting;  at  one  time  it  was  to  be  used  as  a  home- 
stead, and  at  another  it  was  placed  on  the  land  of  his  children 
to  deprive  the  wife  of  any  claim  thereto.  If  the  building  can 
be  regarded  as  a  hamestcAd  of  the  parties,  she  has  an  interest 
in  it  which  should  have  been  protected;  but  we  do  not  see  how 
a  homestead  right  can  be  asserted  merely  to  a  building,  inde- 
pendent of  the  land  upon  which  the  building  is  erected.  The 
building  is  to  be  regarded  only  as  the  form  in  which  conunon 
property  was  invested  upon  the  pretense  of  the  husband  of 
having  a  homestead,  but  for  the  real  purpose  of  defeating  any 
claim  the  wife  might  have  thereto.  The  beneficent  purposes 
of  the  statute  could  not  thus  be  frustrated,  and  the  right  of  the 
wife  to  one  half,  upon  the  dissolution  of  the  marriage,  attached. 

In  Beard  v.  Knox^  6  Cal.  252  [63  Am.  Dec.  125],  this  court 
held  that  the  common  property  could  not  be  disposed  of  by  the 
husband  by  will,  so  as  to  defeat  the  rights  of  the  surviving  wife; 
and  the  same  doctrine  is  maintained  in  Matter  of  Buehanan^e 
Estate  J  8  Id.  607.  In  the  first  case  the  court  said:  ''  Our  stat- 
ute has  done  away  with  the  common-law  right  of  dower,  and 
substituted  in  its  place  a  half-interest  in  the  common  property. 
This  liberal  provision  was  intended  for  the  benefit  of  the  wife, 
and  the  intention  of  so  humane  and  beneficent  a  law  should 
not  be  defeated  by  adopting  a  rule  of  construction  which  would 
leave  the  futuro  maintenance  of  herself  and  CEunily  entirely  at 
the  caprice  of  the  husband." 

Voluntary  conveyances,  given  on  the  eve  of  marriage,  for  the 
purpose  of  depriving  the  intended  wife  of  her  right  of  dower, 
whero  that  common-law  right  exists,  are  firaudulent  as  against 
her  claim.  This  was  so  adjudged  in  Swaine  v.  PeriMy  6  Johns. 
Ch.  482  [9  Am.  Dec.  818].  And  upon  the  same  principle,  a 
voluntary  disposition  by  the  husband  of  the  common  property, 
or  a  portion  thereof,  for  the  like  purpose  of  depriving  the  wife 
of  her  interest  in  the  same,  must  be  held  ineffectual  against 
the  assertion  of  her  claim. 

It  follows,  therefore,  that  the  plaintiff,  upon  the  dissolution 
of  the  commtmity,  was  entitled  to  one  half  of  the  building 
erected  out  of  the  funds  of  the  oommon  property;  and  as  the 
titie  of  the  land  is  vested  in  the  children,  the  separate  value 
of  the  hoose  and  land  should  be  first  determined^  and  a  sale 
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then  decreed  of  both,  with  directions  to  pay  to  her  one  half  of 
such  proportionate  part  of  the  proceeds  as  the  value  of  the 
house  bears  to  the  entire  property,  the  balance  and  the  pro- 
ceeds of  the  land  being  placed  in  the  hands  of  guardians  of 
the  children,  and  invested,  under  the  direction  of  the  court, 
fiir  their  benefit.  The  husband,  having  deliberately  placed 
the  building  upon  the  property  of  his  children,  cannot  himself 
have  any  claim  upon  it  or  its  proceeds.  Its  character  as  com- 
mon property  is  declared  only  for  the  protection  of  the  interest 
of  the  wife. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Tebby,  C.  J.,  and  Baldwin,  J.,  concurred. 


All  FMomrr  Acqitirmd  dubiho  KusTaHcs  ov  Oommuauti  n  Prb- 
SITMBD  TO  Bklono  TO  It,  and  this  presvmpiioa  ean  only  be  o^eroome  by 
fliear  and  aatisf aetory  proof  tfaa.t  it  was  aoq[uired  by  the  separate  funds  of 
either  spouse:  Lom  r.  Boberiton,  56  Am.  Dec.  41;  Hiukm  t.  CuHt  68  Id.  110; 
Higghuv.  Johuon*M HeirSt  10 Id.  S9i;  MeyerY.  Ktnaer^pott^p.  638,  andnotee 
to  these  cases:  StoU  v.  Ward^  13  Gbd.  470,  citing  the  principal  case;  and  if  a 
oonveyanoe  is  by  deed  of  pnrchasep  this  fact  ezclndes  the  supposition  of 
acquisition  by  gift,  beqnest,  dcTiBe,  or  descent,  which  would  make  the  prop* 
Btty  separate  property:  Piadey  v.  Ifttgr/mM^  15  Id.  131;  McDomUL  t.  Badger^ 
23  Id.  308,  both  citing  the  principal  case. 

y OLunTART  Disposition  ov  Gomxon  pEomrTT  vt  HusBAin^  with  a  Tiew 
el  defraading  cr  defeating  the  claims  of  the  wife,  will  not  be  pennitted:  /Vd 
T.  Brummagim,  31  CaL  447;  De  Oodeg  ▼.  Oodqf^  39  Id.  164,  both  citing  the 
principal  case;  bat  see  it  distinguished  on  this  point  in  Grdner  t.  Ordner,  58 
Id.  120.  In  the  sbaence  of  a  fraudulent  intent  to  defeat  the  daims  of  the 
wife,  howerer,  a  voluntary  disposition  of  a  portion  of  the  property,  reason- 
able in^refeieiice  to  the  whole  amount^  is  anthoriasd:  Lard  t.  Stm^  43  Id. 
586,  citing  the  principal  case;  sad  see  Suooetikm  qf  Padaeoodt  43  Am.  Dec 
830;  note  to  Thiaifar  r.  Thaifer,  30  Id.  22a 

Ths  pbinoifal  0A8B  IB  ALSO  oiTKD  in  Peck  ▼.  Brummagimf  81  OaL  449,  to 
the  point  that  if  a  husband  uses  cgmmon  property  in  erecting  a  house  upon 
land  which  is  the  sexmrate  property  of  the  wife^  tiie  house  becomes  her  sep- 
arate property;  and  in  JJdrOoltNiMS  ▼.  Wmi,2  DilL  293,  &  C,  8  Nat  Bank. 
Reg.  14^  it  la  referred  to  on  the  point  that  whera  land  ii  owned  as  tenancy  ia 
oomnum,  a  homestead  right  may  be  aasertml  to  it  in  favor  of  the  head  of  a 
family,  who  would  otherwise  be  entitlad  to  the  exemption.  A  cuniruvany 
growing  out  of  the  principal  case  is  icforted  faSmUkT.  McDom0H42OtX 
486w 
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Meyer  v.  Kinzeb. 

[13  CAUPOEKtA,  217.] 

All  FBOPEBTr  Aoquibxd  aiter  Mabriaqe  bt  Ettheb  Huhbahb  or  Wdi 
IB  GoMMOK  Proprrtt,  in  Califociiia,  except  Bnoh  aa  may  be  aoqiiired  hj 
gift,  bequest,  deviso,  or  descent. 

OOMMON    PROFSRTT  MAT  BB  SoLD  OR  CONVEYED    BT  HiTllBAirD  Wlthoot  hll 

wife  a  joining  in  the  transfer. 

P&SSUMFTIOIT  AtTEZTDINO    POSSESSION   OT    PrOFERTT  BT  ElTHSR    SpOUBB  11 

THAT  It  Belongs  to  Community;  and  this  presumption  can  only  be 
overcome  by  clear  and  certain  proof  that  it  was  owned  by  the  claimant 
before  marriage,  or  acquired  afterwards  by  gift^  bequest,  devise,  or  de- 
scent, or  that  it  is  property  taken  in  exchange  for,  or  in  the  investmeint 
or  as  the  price  of,  the  property  so  originally  owned  or  acquired.  The 
burden  of  proof  rests  with  the  claimant  of  the  separate  estate. 

PUBGHASB  WITH    SEPARATE    FUNDS  OE  BiTHER    SpOUSB    MITBT  BE  APEIRMA* 

TIYELT  EsTABUBHED  by  dear  and  deciaive  proof.  In  the  absence  of  such 
proof,  the  presumption  is  absolute  and  oonclusive  that  the  property  is 
common  property,  and  it  makes  no  difference  whether  the  oonveyanoe  is 
taken  in  the  name  of  one  or  the  other,  or  in  the  names  of  both, 
f  Aor  OE  PuROHASB  EXCLUDES  SuPTOBiTiON  OF  AoQUUiTiOH  by  gift^  bequest^ 
or  descent. 


Action  against  George  W.  Einzer  and  his  wife,  Rebecca 
Kinzer,  to  extinguish  a  claim  of  title  by  them  to  certain  real 
estate.  Kinzer  disclaimed,  but  his  wife  set  up  title  by  a  mort- 
gage upon  the  premises,  and  asked  that  the  same  be  foreclosed 
for  the  benefit  of  her  separate  estate.  Kinzer  purchased  the 
premises  in  question  in  1851,  after  his  marriage  with  Rebecca, 
and  took  the  conveyance  in  his  own  name.  In  1868  Kinzer 
and  wife  both  joined  in  a  deed  of  the  land  to  one  Gager,  who, 
on  the  same  day,  executed  and  delivered  to  Kinzer  and  wife  a 
note  and  mortgage  on  the  land  to  secure  the  purchase-money. 
In  1854  Kinzer  transferred  the  note  and  mortgage,  for  a  valu- 
able consideration,  to  one  Lemmen,  by  an  assignment,  in  which 
his  wife  did  not  join.  Gager  afterwards  paid  Lemmen  the 
amount  of  the  mortgage  and  took  a  discharge,  and  in  1866 
•old  and  conveyed  the  property  to  the  plaintiff.  The  plaintifl 
had  judgment,  and  Rebecca  appealed. 

/.  B,  Hartf  for  the  appellant. 
Johnson  and  Rose^  for  the  respondent. 

By  Court,  Field,  J.  The  statute  defining  the  rights  of  hut- 
band  and  wife  provides  in  its  first  section  that  "  all  property, 
both  real  and  personal,  of  the  wife,  owned  by  her  before  mar- 
riage, and  that  acquired  afterwards  by  gift,  bequest,  devise,  or 
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descent,  shaU  be  her  separate  property;  and  all  property,  both 
real  and  personal,  owned  by  the  husband  before  marriage,  and 
that  acquired  by  him  afterwards  by  gift,  bequest,  devise,  or 
descent,  shall  be  his  separate  property;"  and  in  the  second 
section,  that  "  all  property  acquired  after  marriage  by  either 
husband  or  wife,  except  such  as  may  be  acquired  by  gift,  be- 
quest, devise,  or  descent,  shall  be  common  property;"  and  by 
the  ninth  section,  the  husband  is  invested  with  the  entire  man- 
agement and  control  of  the  common  property,  with  the  like 
absolute  power  of  disposition  as  of  his  own  separate  estate. 

These  provisions  of  the  statute  are  borrowed  from  the  Span- 
ish law,  and  there  is  hardly  any  analogy  between  them  and  the 
doctrines  of  the  common  law  in  respect  to  the  rights  of  prop- 
erty consequent  upon  marriage.  The  statute  proceeds  upon 
the  theory  that  the  marriage,  in  respect  to  property  acquired 
daring  its  existence,  is  a  community  of  which  each  spouse  is 
a  member,  equally  contributing  by  his  or  her  industry  to  its 
prosperity,  and  possessing  an  equal  right  to  succeed  to  the  prop- 
erty after  dissolution,  in  case  of  surviving  the  other.  To  the 
community  all  acquisitions  by  either,  whether  made  jointly  or 
separately,  belong.  No  form  of  transfer  or  mere  intent  of  par- 
ties can  overcome  this  positive  rule  of  law.  All  property  is 
common  property,  except  that  owned  previous  to  marriage  or 
subsequently  acquired  in  a  particular  way.  The  presumption 
therefore  attending  the  possession  of  property  by  either  is,  that 
it  belongs  to  the  community;  exceptions  to  the  rule  must  be 
proved. 

The  purchase  of  the  premises  in  question  was  made  by  Ein- 
ter  in  1851,  after  his  marriage  with  Rebecca,  and  the  presump- 
tion follows,  as  we  have  observed,  that  the  property  belonged 
to  the  community.  If  the  purchase  was  made  with  the  sepa- 
rate funds  of  either,  that  &ct  should  have  been  affirmatively 
established  by  clear  and  decisive  proof.  In  the  absence  of 
such  proof^  the  presumption  was  absolute  and  conclusive,  and 
it  made  no  difference  whether  the  conveyance  was  taken  in 
the  name  of  one  or  the  other,  or  in  the  names  of  both.  This 
results,  as  we  have  said,  from  the  language  of  the  statute:  "All 
property  acquired  after  marriage  by  either,  etc.,  shall  be  com- 
mon property."  The  fact  of  purchase  excludes  the  supposition 
of  acquisition  by  gift,  bequest,  devise,  or  descent 

The  Spanish  law,  so  £Etr  as  the  question  involved  in  the  pres- 
ent case  is  conoemed,  has  been  adopted  in  the  states  of  Texas 
tnd  limisiana,  and  in  these  states  the  same  presumption  it 
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indulged  that  the  property  belongs  to  the  oonunnnityfrbm  the 
fact  of  purchase,  as  will  be  perceived  by  an  examination  of  the 
adjudged  cases  in  their  courts.  Thus  in  Love  y.  RoberUony  7 
Tex.  11  [56  Am.  Dec.  41],  the  supreme  court  of  Texas  held 
this  language:  ''The  presumption  that  property  purchased 
during  the  marriage  was  community  property  would  certainly 
be  veiy  cogent,  and  would  require  to  be  repelled  by  dear  and 
conclusiye  proof."  In  Hu$tan  v.  Curij  8  Id.  240  [58  Am.  Dea 
110],  the  same  court  said:  ''It  is  the  settled  docMne  and  law 
that  property  purchased  during  the  marriage,  whether  the  con- 
Teyance  be  made  to  the  husband  or  wife  separately,  or  to  them 
jointly,  is  presumed  to  belong  to  the  community.  This  pre- 
sumption may  be  rebutted  by  clear  and  satis&ctoiy  j>roof  that 
the  purchase  was  made  with  the  separate  funds  of  either  hus- 
band or  wife,  in  which  case  it  remains  the  separate  property 
of  the  party  whose  money  was  employed  in  the  acquisition." 
And  again,  in  Chapman  y.  AUeUj  16  Id.  278,  the  court  said: 
"The  presumption  that  property  purchased  during  the  mar 
riage  is  community  property  is  very  cogent,  and  can  only  be 
repelled  by  clear  and  conclusive  proof  that  it  was  with  the 
individual  money  or  property  of  one  of  the  parties."  Where 
the  property  has  not  been  preserved  in  specie  or  in  kind,  but, 
as  in  this  case,  has  undergone  mutations  and  changes,  it  is 
indispensable  to  ascertain  its  separate  character,  that  it  be 
clearly  and  indisputably  traced  and  identified:  See  Lait  v. 
Keach^  6  Id.  894;  HetMningway  v.  IfotAeioa,  10  Id.  207;  Parker 
V.  Cha/ncej  11  Id.  618;  WMs  v.  CoekrufOj  18  LL 127;  Claiborne 
V.  TanneTj  18  Id.  69. 

To  the  same  effect  are  the  decisions  of  the  supreme  court  of 
Louisiana.  In  SmaUey  v.  Lawrence^  9  Bob.  (La.)  211,  the 
plaintiff  claimed  to  be  the  owner  of  several  tracts  of  land,  by 
purchase  from  the  United  States,  against  a  cession  by  her  hus- 
band of  his  property  to  his  creditors.  The  parties  were  married 
in  1889,  and  the  land  was  bid  off  at  a  land  sale  in  1841,  and 
paid  for  by  the  husband,  who  took  the  receipts  in  the  name  of 
the  plaintiff,  and  the  court  said:  "The  land  was  purchased 
during  the  existence  of  the  commtmity,  and  although  the  re- 
ceipts or  certificates  are  in  the  name  of  the  wife,  still  the  prop- 
erty as  much  belongs  to  the  community  as  if  it  stood  in  the 
name  of  the  husband,  unless  she  can  prove  that  the  purchases 
were  made  with  her  own  money,  or  the  property  given  in  pay- 
ment of  a  debt  owing  to  her  in  her  own  right  All  proper^ 
acquired  by  either  spouse  during  the  existence  of  the  commn- 
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nity  the  law  prosiimes  to  belong  to  it^  and  is  liable  for  the 
community  debts.  If  the  wife  sets  up  a  separate  claim,  she 
must  make  legal  proof  of  it.  The  title  being  in  her  name  does 
not  raise  even  a  presumption  in  her  favor."  See  also  Ford  v. 
Fordy  1  La.  201;  Davidson  v.  Siuari^  10  Id.  146;  Dominguen  v. 
Lecy  17  Id.  295;  Comeau  v.  Fontenoty  19  Id.  406;  Fisher  v.  Oordy, 
2  La.  Ann.  762;  Provost  v.  Dalahoussaye,  5  Id.  610;  PrendergaH 
V.  Cassidy,  8  Id.  96;  Webb  v.  Peet,  7  Id.  92;  Andrew  v.  Bradley^ 
10  Id.  606;  Forbes  v.  Forbes^  11  Id.  826. 

This  invariable  presumption  which  attends  the  possession  of 
property  by  either  spouse  during  the  existence  of  the  commu* 
nity  can  only  be  overcome  by  clear  and  certain  proof  that  it 
was  owned  by  the  claimant  before  marriage,  or  acquired  after- 
wards in  one  of  the  particular  ways  specified  in  the  statute,  or 
that  it  is  property  taken  in  exchange  for,  or  in  the  investment 
or  as  the  price  of,  the  property  so  originally  owned  or  acquired* 
The  burden  of  proof  must  rest  with  the  claimant  of  the  sepa- 
rate estate.  Any  other  rule  would  lead  to  infinite  embarrass- 
ment,  confusion,  and  fraud.  In  vain  would  creditors  or 
purchasers  attempt  to  show  that  the  particular  property  seised 
or  bought  was  not  owned  by  the  claimant  before  marriage,  and 
was  not  acquired  by  gift,  bequest,  devise,  or  descent,  or  was 
not  such  property  under  a  new  form  consequent  upon  some  ex- 
change, sale,  or  investment.  In  vain  would  they  essay  to  trace 
through  its  various  changes  the  disposition  of  any  separate 
estate  of  the  wife,  so  as  to  exclude  any  blending  of  it  with  the 
particular  property  which  might  be  the  subject  of  consideration. 

By  a  statute  of  Pennsylvania,  passed  in  1848,  the  property 
owned  by  the  wife  previous  to  marriage,  and  that  accruing  to 
her  during  coverture,  by  will,  descent,  deed,  or  conveyance,  or 
otherwise,  are  secured  to  her  as  a  separate  estate;  and  in 
Oamber  v.  Oamberj  18  Pa.  St.  863,  the  supreme  court  of  the 
state  said:  ^'  In  the  case  of  a  purchase  by  the  wife  after  mar- 
riage, the  burden  is  upon  her  to  prove  distinctly  that  she  paid 
for  it  with  funds  which  were  not  furnished  by  the  husband. 
Unless  the  rigid  proof  of  her  title  is  always  required,  no  one 
can  calculate  the  amount  of  injustice  which  the  act  of  1848 
will  produce;"  and  in  Keeney  v.  Ooody  21  Pa.  St.  349,  the  same 
court  held  this  language:  '^  If  the  burden  of  proving  that  the 
money  was  furnished  by  the  husband  is  thrown  upon  the 
creditors,  their  hope  of  justice  must  always  be  a  forlorn  one. 
Tlras  administered,  the  act  of  1848  would  be  the  worst  one 
ever  passed,  and  the  most  poisonous  to  the  morals  of  the  peo- 
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pie.  It  woald  hold  out  constant  temptations  to  fiEunilieB  b 
embarrassed  circumstances  to  commit  wrongs  of  the  worst 
kind,  and  to  uphold  them  by  imposture  and  falsehood.  But 
there  is  nothing  in  the  act  of  1848  which  makes  such  conse- 
quences at  all  necessary.  To  bring  the  property  of  a  married 
woman  under  its  protection,  it  is  made  necessary,  by  the  letter 
as  well  as  the  spirit  of  the  statute,  to  prove  that  Ae  owns  it 
She  must  identify  it  as  property  which  was  hers  before  mar- 
riage, or  show  how  she  came  by  it  afterwards.  Evidence  that 
she  purchased  it  amounts  to  nothing,  unless  it  be  accompa- 
nied by  clear  and  full  proof  that  she  paid  for  it  with  her  own 
separate  funds.  In  the  absence  of  such  proof,  the  presumption 
is  a  violent  one  that  her  husband  furnished  the  means  of  pay- 
ment." 

It  follows,  from  the  views  we  have  taken  and  the  authori- 
ties cited,  that  no  presumption  arises,  as  contended  by  appe- 
lant, of  a  gift  or  advancement  to  the  wife,  from  the  fkct  thai 
the  note  and  mortgage  were  taken  in  the  name  of  both.  The 
position  of  the  appellant  rests  upon  the  authorities  of  the  com- 
mon law.  By  them,  a  conveyance  taken  in  the  name  ol  the 
purchaser,  or  the  joint  names  of  husband  and  wife,  upon  a 
purchase  made  by  the  husband  alone,  would  be  deemed  prima 
facte  a  gift  or  advancement  to  her:  Kingdom  v«  Bridgeg^  4  Vem. 
67;  GlaiHer  v.  Hewer^  8  Ves.  199;  ChriH's  Hagpiial  v. 
2  Vem.  683.  But  even  by  them  the  gift^  if  the  property 
personal,  would  only  be  efiectual  in  case  of  her  surviving  him, 
and  he  had  not  in  his  life-time  disposed  of  it:  CwUea  v.  SUvemM^ 
1  You.  &  Coll.  66;  George  v.  Bank  of  England,  7  Prioe,  646; 
Rider  v.  Kidder,  10  Ves.  360;  Lucae  v.  lAkcae,  1  Atk.  270;  Duimr 
mer  v.  Pitcher^  5  Sim.  85;  Low  v.  Carter,  1  Beav.  426. 

The  common-law  authorities  are  entirely  inapplicable  under 
our  system.  The  statute  prescribes  the  effect  of  the  acquisition 
of  property  by  either  spouse,  and  its  operation  cannot  be  de- 
feated or  evaded  by  the  form  of  the  conveyance,  or  the  inten- 
tion of  the  husband  in  taking  it  in  the  name  of  his  wife.  In 
every  form,  the  community  character  of  the  property  continoea: 
See  Parker  v.  Chance,  11  Tex.  616. 

As  the  case  at  bar  stands,  it  is  clear  that  the  note  and  mort- 
gage were  subject  to  the  disposition  of  the  husband  as  fiilly 
and  absolutely  as  if  made  to  him  individui^ly.  The  note  mm 
given  for  part  of  the  purchase-money  of  the  land,  and  the 
mortgage  was  executed  as  security  for  the  note.  This  change 
in  the  fonn  of  the  common  property  could  not  aflfoct  the 
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tiol  of  the  husband  over  it    The  Bignatare  of  the  irfii  ipoqU 
haye  added  nothing  to  the  validity  of  the  traDflfer. 
Judgment  afBrmed. 

Tebby,  C.  J.,  and  Baldwin,  J^  oonenrred. 

PanuMmoN  is  tblat  Au.  PaonaTT  BiLOKoa  to  Oomfuimr;  and  thk 
pfenunptioo  caa  only  be  overoome  by  dear  and  latiafactory  proof  that  it  wae 
owned  by  the  daimant  before  maniage,  or  acquired  afterwarda  by  gif t»  be* 
qneat^  deviae^  or  deaoent»  or  that  it  b  property  taken  in  exchange  for,  or  in 
the  inveatment  or  as  the  price  of,  the  property  so  originally  owned  and  ae- 
qoired.  The  principal  case  baa  always  been  regarded  as  a  leading  one  in 
Gadifomia  on  this  proposition:  Sniih  r.  SmUk,  12  CaL  224,  amity  p.  633,  and 
note;  8ooU  ▼.  Ward,  13  Id.  470;  Pkcley  ▼.  IIwjghiB,  15  Id.  131;  Mctt  ▼.  Smith, 
16  Id.  557;  Kohter  r.  Atkenauer,  17  Id.  581;  BurUm  v.  Lms,  21  Id.  91;  Adanm 
T.  KnowUtm,  22  Id.  288;  MeDtmaU  t.  Badger,  23  Id.  888;  BanudeBr.  Fuikr, 
28  Id.  42.  And  the  borden  of  proof  rests  upon  the  party  cLaiming  it  to  be 
separate  property:  Smith  ▼.  Smiih  and  McDonald  ▼.  Badger,  supra.  If  a 
ecaveyance  b  by  deed  of  porchaae,  thb  fact  excludes  the  supposition  of 
acquisition  by  ^H,  bequest^  derise,  or  descent:  Pixle^  ▼.  Htiffgim  and  Mc- 
DomUd  ▼.  Badger,  mipra;  Ttutm  t.  Faitght,  23  Id.  241;  Laadert  t.  BciUm,  28 
Id.  420.  But  parol  evidence  may  be  introduced  to  show  that  it  was  a  deed 
of  gift:  Pedb  ▼.  raiHlai6cfv,  80  Id.  42,  55,  61.  The  principal  caae  b  cited  in 
all  the  above. 

HuaBAKD*8  Powu  oTut  CkiMiiiTinTT  PaopnTT:  See  note  Thagtr  ▼. 
rkiycr,  88  Am.  Dea  220;  ITH^  t.  iTcfs,  60  Id.  200;  iteonf  t.  Aoo^  68 14 
185;  Smith  t.  Smtk,  mUt,  p.  583^  and  the  notsi  thentew 
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[la  CAUFOBVIA,  t88.] 

OajUTRs's  FaiLvaa  lo  RaooBD  Dbbd  dois  not  Absolitrlt  Aton)  It  is 
to  third  peracnsb  under  the  Oalifcmia  registration  act  Hie  failure  te 
record  only  proteota  homajidp.  purcfaaaers  for  a  Taluable  ccnaidsration. 

PooBKauox  OF  Real  Ebtati,  Ofsm  and  Notorious,  ar  Omi  HoLDOia 
UKasooRDBD  DiXD^  b  evidence  of  notice  to  a  subsequent  purchaser  cl 
the  first  grantee's  title;  but  the  possession  must  exist  at  the  time  of  the 
acquisition  of  title  or  deed  of  the  subsequent  grantee  from  the  oommcn 
grantor. 

DxBo  TO  Okk  Who  u  Dead  at  Tmi.  of  ExacuTiXHr  is  Nulutt. 

WoKD  "Hubs'*  ur  Oontvtancs  is  hot  Word  of  Purchase  carrying 
title  to  the  heirs,  but  only  qualifying  the  title  of  the  grantee. 

Dkrd  Madr  bt  AoKirr  oanvot  bb  Assailed  fob  Wabt  of  Adthobrt  ts 
ExBOOTB  It,  where  it  b  executed  under  a  general  power  of  attoney,  by 
which  the  agent  b  anthorixed  "  to  make  and  execute  ccnTeyancsSi''  and 
where  the  purchase  money  b  receired  by  the  principaL 

CBax>iToas»  as  Such,  abb  not  Included  within  Provisions  of  Calhob- 
lOA  BBonrrBATioN  Aor;  but  a  judgment  creditor  purchasing  at  hb  own 
sale,  without  notios^  b  a  bimajidt  purchaser  within  the  act. 
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Kiio«iaM»tir  AoBra;  nr  Coinun  of  Agxbct,  0  ExcfwiMsiam  ov  Pus- 

cufal. 
AnoRirxT  n  hot  PraaiimD  to  DiacLoa  Ouafiuuitial  ComnnnGATioiii 

OF  Clzxnt;  bnt  if  he  acquires  informatioii  apart  from  or  indepwident  ci 

■aoh  aouroe,  he  ia  not  protected  from  diwcloiriiig  it. 


Action  to  recover  possession  of  a  lot  of  land  in  the  city  of 
Sacramento.  The  plainti£f,  Hunter,  recovered  a  judgment  on 
October  11, 1855,  against  William  Olenn,  and  became  the  pur- 
chaser at  execution  sale  of  the  lot,  the  title  of  which  at  that 
time  stood  upon  the  records  in  Glenn's  name.  A  deed  of  the 
property  had  been  made  to  Glenn  by  one  Forbes,  who  desired 
to  hide  it  from  his  creditors.  Glenn,  upon  leaving  the  state, 
gave  his  brother  Thomas  a  general  power  of  attorney  to  trans- 
act the  former's  business  in  California,  and  authorized  the  lat- 
ter ''to  make  and  execute  conveyances."  Thomas  Glenn, 
acting  under  this  power  of  attorney,  conveyed  the  lot  to  one 
Knox,  by  a  deed  dated  September  20, 1851,  and  Forbes  re- 
ceived the  purchase-money.  The  deed  was  not  recorded. 
Knox  died  in  1864.  On  March  22, 1856,  Glenn  executed  anr 
other  deed  of  the  lot  to  Knox  and  his  heirs,  and  this  deed  was 
recorded  March  27, 1856.  Knox's  administrator  was  in  noto- 
rious possession  of  the  property  at  the  time  of  the  plaintiff's 
purchase,  and  Knox  himself  had  gone  into  possesffion  after  his 
purchase,  and  had  made  permanent  and  valuable  improve- 
ments. Certain  evidence  tending  to  show  the  plaintiff's 
knowledge  of  Knox's  deed  appears  in  the  opinion.  The  de- 
fendants held  under  a  lease  from  Knox's  administrator.  Thi 
plaintiff  had  judgment,  and  the  defendants  appealed. 

Crocker  and  Eobi/nsanj  for  the  appellants. 

Moore  and  Weltyj  for  the  respondent. 

By  Court,  Baldwin,  J.  We  have  given  the  Important  queih 
tions  raised  by  the  record  our  most  serious  attention.  The 
amount  involved  in  this  particular  case  is  not  considerable, 
but  the  principles  are  of  the  greatest  importance.  The  ques- 
tions are  not  free  from  difficulty;  indeed,  they  are  full  of  em- 
barrassment, arising  not  only  from  several  decisions  of  our 
own  court,  which,  to  say  the  least,  do  not  seem  altogether  con- 
sistent, and  fix>m  the  conflicting  nature  of  the  decisions  in 
other  states  anV  in  Great  Britain.  Upon  no  subject  is  it  more 
important  thatthe  lawshould  be  beyond  doubt  as  toits  construc- 
tion, and  simple  and  precise  in  its  provisions.  And  it  may 
well  merit  legislative  consideration,  whether  the  statutes  <xf 


Jan.  1859.]  HuNrn  v.  Watson.  646 

legifitratioii  shoiild  not  be  thorouglilj  levifled,  00  as  to  seeim 
uniform  and  certain  rules  for  the  dispodtum  and  pioteotioQ  ct 
real  estate  in  the  future. 

It  is  not  necessary  to  review  the  various  decisions  of  this 
court  The  questions  we  are  considering  turn  upon  the  proper 
construction  of  the  twenty-fourth  and  twenty-sizth  sections 
of  the  recordation  act  of  1850.  This  is  the  language  of  the 
twenty-fourth  section,  as  amended  in  1856:  ''Every  convey- 
ance of  real  estate,  and  every  instrument  of  writing,  setting 
forth  an  agreement  to  convey  any  real  estate,  or  whereby  any 
real  estate  may  be  affected,  proved,  acknowledged,  and  certi- 
fied in  the  manner  prescribed  in  this  act,  to  operate  as  notice 
to  third  persons,  shall  be  recorded  in  the  office  of  the  recorder 
of  the  county  in  which  such  real  estate  is  situated,  but  shall 
be  valid  and  binding  between  the  parties  thereto  without  such 
record." 

The  twenty-sixth  section  is  as  follows:  ''  Bvery  conveyance 
of  real  estate  within  this  state,  hereafter  made,  which  shall  not 
be  recorded  as  provided  in  this  act,  shall  be  void  as  against 
any  subsequent  purchaser  in  good  faith  and  for  a  valuable 
consideration  of  the  same  real  estate,  or  any  portion  thereof 
where  his  own  conveyance  shall  be  first  duly  recorded." 

It  would  seem  that  the  legislature  designed  in  the  twenty^ 
fourth  section  to  hold  that  the  recording  of  the  deed  was  neces- 
sary to  give  notice  of  it  to  third  persons,  and  supposed  that 
the  want  of  such  notice  invalidated  the  deed  as  to  them;  but 
that  afterwards  the  twenty-sixth  section  was  inserted,  which 
was  intended  to  qualify  and  limit  the  effect  of  this  provision. 
The  twenty-sixth  section  is  taken  from  the  legislation  of  New 
York  on  tiiai  subject,  and  is  in  the  words  of  a  section  of  a 
statute  of  that  state.  Taking  both  sections  together,  it  seems 
evident  that  the  true  construction  is,  that  the  failure  of  a 
grantee  to  record  a  deed  does  not  absolutely  and  without  ex- 
ception avoid  the  deed  as  to  third  persons;  for  if  it  did,  it  is 
impossible  to  give  effect  to  the  words  ''  bona  fide  purchaser  for 
a  valuable  consideration."  The  failure  to  register  only  pro- 
tects this  class  of  persons.  Under  the  registration  laws  of 
England  aud  the  American  states  (which  did  not  contain  this 
limitation),  courts  of  equity  iugrafted  this  exception,  and  held 
in  numerous  cases  that  the  purchaser  of  lands,  knowing  them 
to  have  been  before  sold  by  the  vendor,  though  the  deed  was 
not  recorded,  was  not  within  the  protection  of  the  statute:  See 
Jaehton  v.  Burgottj  10  Johns.  457.     The  Irish  registry  ad 
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makes  no  exoeption  or  qualification,  but  the  zeoord  ifl  the  only 
notice;  and  in  some  of  the  states — ^Massachnsetts,  Maine,  and 
perhaps  others — actual  notice  is  the  only  substitute  for  the 
notice  by  the  registry. 

The  question  arises,  Who  is  a  bona  fide  purchaser,  or  what  is 
a  bona  fide  purchase  ?  And  this  inquiry  has  been  the  fruitful 
source  of  difficulty  and  contention,  and  conflicting  decision. 
A  priori  it  might,  perhaps,  be  considered  not  a  little  difficult 
to  say  that  a  party  buying  land  in  the  possession  of  another 
must  necessarily  be  a  fraudulent  purchaser,  especially  when  ha 
buys  with  a  record  proof  before  him  of  the  ownership  of  his 
vendor.  It  could  scarcely  be  held  that  such  a  purchaser  must 
necessarily  know  that  the  vendor  had  no  title,  and  that  the 
possessor  had.  Some  of  the  cases  hold  that  mere  possessian 
is  actual  notice,  and  will  not  sufiTer  any  proof  to  be  made  to 
the  contrary;  other,  and  perhaps  the  greater  number,  hold 
that  it  is  only  a  presumption  of  notice,  which  may  be  rebutted; 
and  others  again  hold  that  possession  is  not  so  much  notice  of 
the  title  of  the  holder  as  a  circumstance  which  should  put  the 
purchaser  on  inquiry,  and  if  he  fails  to  inquire,  he  is  no  more 
protected  than  if  he  had  inquired  and  ascertained  the  fiEUst. 

In  New  York,  the  cases. are  by  no  means  harmonious — the 
earlier  cases  holding  with  more  strictness  to  the  doctrine  of 
notice  than  those  of  later  date.  It  must  be  conceded,  how- 
ever, that  the  aujthorities,  not  only  in  New  York  but  elsewhere, 
are  overwhelming  to  the  point  that  possession  is  proof  of 
notice — ^whether  prima  facie  or  absolute,  it  is  not  necessary  to 
inquire  here--of  Uie  title  of  the  possessor.  This  is  the  doctrine 
of  the  supreme  court  of  the  United  States,  and  of  every  state 
in  the  Union  with  the  three  or  four  exceptions. 

It  is  urged  against  this  array  of  authority,  that  this  matter 
of  possession  is  a  fact,  not  a  principle;  that  tiie  fact  must  have 
its  force  in  di£ferent  states  or  places,  according  to  circumstances; 
that  this  fact  in  England  or  Massachusetts,  owing  to  local  cir- 
cumstances, has  a  significance  which  is  denied  by  the  circum- 
stances prevailing  here;  that  in  the  older  states,  titles  are 
settled  and  easily  understood,  but  that  the  reverse  of  this  stable 
condition  of  afiairs  characterizes  our  younger  and  unsettled 
state;  and  that  besides  this,  we  have  a  statute  unknown  to 
those  states  allowing  the  purchase  of  land  in  adverse  posses* 
sion;  that  in  addition  to  this,  much  of  the  real  estate  of  the 
oountry  is  held  by  disputed  titles,  and  no  considerable  portion 
by  no  pretense  of  it  The  force  of  this  argument  is  conceded; 
but  something  may  be  urged  on  the  other  side.    Some  latitude 
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ihoald  probably  be  indulged  in  a  new  state,  wboee  people^ 
haatilj  gathered  together,  are,  manj  of  them,  nnfamiliar  with 
their  own  laws;  and  it  is  not  strange  that,  under  the  peculiar 
droumstances  which  surround  them,  great  n^ligence  and 
laxity  in  the  transaction  of  business,  both  in  individuals  and 
public  officers,  prevailed;  and  hence  much  that  maj  be  at- 
tributed to  ignorance,  carelessness,  and  accident  prevented  the 
preservation  and  protection  of  land  titles.  But  besides  thu% 
we  do  not  see  enough  in  these  suggestions  to  induce  us  to  dis- 

Trd  an  array  of  authority  so  formidable, 
e  acknowledge  the  weight  of  the  considerations  of  publia 
policy  which  suggest  that  land  titles  should  be  made  to  depend 
upon  written  and  record  proof,  with  few  exceptions,  and  to 
leave  as  little  to  parol  proof  as  possible;  and  especially  do  wa 
acknowledge  the  paramount  importance  of  establishing  clear^ 
pcecise,  and  definite  rules  in  respect  to  contracts  and  property 
— such  rules  as  furnish  of  themselves  authentic  guides  to  courts 
and  jurieSi  and  give  to  the  citisen  certain  ideas  of  his  rights, 
and  leave  as  little  as  possible  to  litigation  or  the  discretion  of  the 
Judge.  But  this  policy  addressee  itself  to  the  legislature,  and 
we  cannot  give  effect  to  it  in  this  case,  in  the  fiace  of  a  cleat 
persuasion  that  the  law,  as  it  is  written,  is  otherwise. 

We  must  therefore  hold,  in  obedience  to  this  authorify,  that 
the  open,  notorious  possession  of  real  estate,  by  one  having  an 
unrecorded  deed  for  it,  is  evidence  of  notice  to  a  subsequent 
purchaser  of  the  first  vendee's  titie.  To  guard  against  misap* 
prehension,  we  say  that  the  possession  must  exist  at  the  time 
of  the  acquisition  of  titie  or  deed  of  the  subsequent  vendee, 
tmm  the  common  vendor. 

It  appears  by  the  express  finding  of  the  court  that  Knox, 
the  vendee  of  Olenn,  entered  into  possession  of  the  promisee 
after  his  purchase  in  1861,  and  made  permanent  and  valuable 
improvements;  that  up  to  the  time  of  his  death,  he  was  in  pos- 
session, as  was  his  administrator  after  his  death,  until  after  the 
purchase  by  Hunter.  The  finding  is,  that  the  administrator 
was  in  "  the  notorious  possession  of  the  property  at  the  time 
of  the  plaintiff's  purchase."  But  it  is  by  no  means  clear,  fix>m 
the  evidence,  whether  the  judge,  in  his  findings,  meant  to  as- 
sert that  this  was  a  personal  possession,  or  possession  by  a  ten- 
ant  or  tenants;  for  the  finding  is,  that  defendants  hold  under 
a  lease  from  Knox's  administrator.  When  the  lease  com- 
menced does  not  appear.  The  other  evidence  introduced  to 
show  knowledge  by  Hunter  of  the  deed  from  Qlenn  to  Knox 
was,  taken  alone,  clearly  insufficient:  WyaU  v.  BarweU^  19  Vea. 
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486;  Jottand  y.  Stainbridge,  3  Id.  478;  SeoU  ▼.  Gattagher^  14 
Serg.  A  B.  333  [16  Am.  Dec.  608]. 

The  deed  of  1866  may  be  laid  out  of  the  question.  It  was 
made  after  the  death  of  Ejiox.  and  though  made  to  him  and 
"  his  heirs,"  the  word  '^  heir,"  is  not  a  word  of  purchase,  cany- 
ing  title  to  the  heirs,  but  only  qualifying  the  title  of  the  grantee. 
A  deed  to  a  dead  man  is  a  nullity. 

The  deed  of  1851,  at  the  instance  of  Forbes,  is  attacked. 
The  deed  was  executed  imder  a  power  from  Glenn,  very  general 
in  its  terms,  and  evidently  intended  to  give  to  the  attorney 
authority  to  act  for  the  principal  in  respect  to  the  latter's  busi- 
ness in  California;  it  authorized  the  attorney  '^  to  make  and 
execute  conveyances."  The  money  was  received  by  Forbes, 
and  the  execution  of  the  deed  seems  to  have  been  approved  by 
Glenn.  We  think,  therefore,  that  this  deed  cannot  be  assailed 
for  want  of  authority  to  execute  it.    It  was  not  recorded. 

If  Hunter  had  legal  notice  of  this  deed,  we  think  it  was 
enough  to  defeat  his  purchase. 

The  statute  of  California,  already  cited,  only  protects  pur- 
chasers; creditors,  as  such,  do  not  seem  to  be  included  witUn 
its  provisions;  but  a  judgment  creditor,  purchasing  at  his  own 
sale  without  notice,  is  a  bona  fide  purchaser  within  the  act 
The  cases  are  not  agreed  upon  this  subject,  but  the  weight  of 
authority  and  the  reason  of  the  rule  are  as  we  have  stated  it: 
Jctchcn  V.  TWn,  4  Cow.  699  [16  Am.  Dec.  406];  Jaek9(m  v. 
Po9t^  16  Wend.  688;  Jachan  v.  Chamberlainy  8  Id.  620;  Wmldo 
V.  RusseU,  6  Mo.  387;  Ohio  Life  Ine.  Co.  v.  Ledyard,  8  Ala.  866; 
Scribner^s  Lessee  v.  Lochwood,  9  Ohio,  184;  Mannas  Appeal^  1 
Pa.  St.  24. 

Upon  the  trial,  Mr.  D.  W.  Welty,  the  attorney  for  the  plain- 
tiff, was  examined  as  a  witness  for  the  defendant,  to  prove  that 
while  he  was  acting  as  agent  for  plaintiff,  he  ascertained  the 
facts  in  relation  to  the  title  or  claim  of  EInox  to  this  properfy. 
Though  this  examination  was  not  very  regular,  yet  we  are  in- 
clined to  think  the  witness  should  have  answered  the  general 
question,  or  protected  himself  by  his  privilege,  or  that  of  his 
client.  It  is  clear  that  the  knowledge  of  the  agent  in  the  course 
of  the  agency  is  the  knowledge  of  the  principal;  and  while  the 
attorney  is  not  permitted  to  disclose  the  confidential  communi- 
cations of  his  client,  yet  if  he  acquires  information  apart  fixnn 
any  such  communications,  he  is  not  protected  from  disclosing 
it.  We  do  not  understand  that  the  witness  was  required  to 
state  any  fiEUsts  derived  from  statements  of  his  client»  but  mmij 


Jan.  1859.]  Hunteb  v.  Watbcxs.  64S 


to  Btate  tacia  <x>imng  to  hia  knowledge  from  independent 
Bourcef. 

The  judgment  is  reversed,  and  tfae  oanee  remanded  for  a  new 
trial. 

FtelDj  J.y  ooncorred. 

TxiKBT,  C.  J.  I  disaenti  for  reaflona  which  I  ahall  file  hBm» 
after. 

USJKEOOKDKD  DSKD,  €kX>D  BSTWIIN  VaXTTKB  AKD  VuWCBASSBB  WITH  H<^ 

TiOB:  Vam  y.  Morkm,  60  Am.  Dea  750;  Draper  ▼.  Brymm^VJ  Id.  887;  JMb- 
hari  V.  MUkff  68  Id.  606^  and  prior  cases  in  the  notes  thereto. 

FdasHBiON  AB  Nones  ov  OcxnjFAirr'B  Tttlb:  See  BeaOe  t.  BiOkr^  64  Am. 
Deo.  234;  Bryan  t.  Randrat,  68  Id.  340;  ITyott  y.  Slam,  Id.  618;  Fati^Jbi  t. 
Tracy,  69  Id.  471;  ilbore  ▼.  Pierson,  71  Id.  409.  Open  and  notorions  poosei- 
iion  of  real  estate  is  sufficient  to  put  a  purchaser  npon  inquiry  as  to  the 
interest^  legal  or  equitable,  of  the  occupant:  Woodson  t.  MtOtmef  17  Oai. 
804;  EldridffeT.  See  YupCo.,  Id.  66;  Hcmenav.  Dale,  18  Id.  867;  Le$tredeY. 
Barth,  19  Id.  676;  DtiUon  ▼.  WarKhauer,  21  Id.  628;  Dauberupeck  ▼.  Plait,  2S 
Id.  335;  Laaidere  ▼.  BoUon,  26  Id.  419;  Fair  ▼.  Stevanot,  29  Id.  490;  Peff  t. 
McElroy,  36  Id.  271,  all  citing  the  principal  case;  but  possession  of  a  tenant 
is  not  notice  of  his  landlord's  title:  8mUh  t.  DaO,  13  Id.  612,  also  dting  the 
principal  case. 

PlTBOHAflBB  AT  SmDUlV'B  fiUui   18  PUXCHIBBE  WITHni   MXAimiO   OV   Bb- 

ooBDiNo  AccB:  Wood  T.  Chopin,  67  Am.  Dec  62;  and  note;  Draper  t.  Brp" 
son,  69  Id.  483. 

DxBD  TO  Pmaoir  not  Taur.  Lnmfo  ahb  to  ms  Hxna  u  Vow:  Ready 
T.  Kearsiey,  14  Mich.  225;  but  a  deed  to  S.  or  his  heirs  is  a  yalid  oonToy- 
anoe  to  8.  if  he  be  living,  and  to  hia  heirs  if  ho  be  dead    wting  the  principal 


ErrKHT  OV  AirrBonnT  inn>iB  Powxbs  ov  Arwaaai;  See  CSWUm  t.  IFSP 
fird,  60  Am.  Dec  390,  and  note  referring  to  other  decisions.  See  the  pria* 
eipal  case  refenred  to  in  the  construction  of  a  power  of  atUana j,  in  De  AM 
▼.  Muidrw,  16  CaL  612. 

Noncx  TO  AoxirT,  m  OonBaa  ov  Aoknot,  n  Konoa  to  PaniGiPAb 
Weieeer  v.  Demeon,  61  Am.  Dec  731,  and  note  ivferring  to  prior  oases;  Baet' 
man  v.  Wright,  65  Id.  187;  Farmere*  etc,  Bankr.  Payne,  68  Id.  362. 

CoMMUNiOATzoN  BT  OuDrr  TO  ATroRMXT,  WHEN  PBZvnjUBDt  See  Tharnp^ 
mm  T.  KtSbome,  67  Am.  Dec  742,  and  note;  AUormcm  t.  People,  60  Id.  32L 
The  nda  that  an  attorney  cannot  be  compelled  to  disclose  oonmkunicatioiM 
made  to  him  in  that  capacity  does  not  extend  to  any  facts  within  his  knowl- 
edge, or  information  acquired  by  him  in  any  other  way  than  by  oonfidntial 
communicatioiis of  hisdient:  QaUaghBrY.  IRfiHmsMH  88 Ori.  381^  dting  the 
principal 
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PlOO   V.    GOLUMBBT. 

pa  GAUfOBllXA,  414] 

ToMar  nr  OoHvoir  oAnror  liAnnrAnr  Aonciir  iv  OonHHr  Law  JMsam 
Oo-^mnAJKt^  in  lole  powwiop  of  the  prmniww,  to  veoofw  a  ihan  of  Hm 
ronti  and  profiti^  mdeai  the  defendant  oooapioe  tiie  ptemiaee  ae  faniliff  or 
fooeiver  of  the  plaintiire  interest^  by  agroenMnt;  and  thu  role  pievailein 
CUifoniia^  sinoe  the  statote  of  4  ft  5  Anne^  o.  16^  bae  not  be«&  ado|y4oiL 
A  oompiUint^  theref oare,  in  the  form  of  a  oommon-law  aotaon  of 
ia  fatally  dafeotiye  if  it  doea  not  allege  aoeh  ooonpation. 

OooiTPAxiOiBr  ov  Tekast  or  Common  ia,  as  OoMMrar  Law,  but 

lAOiii  BiOBT,"ao  long  aa  he  doea  not  exdndo  hie  oo-tenaat.  Hia  oalll> 
▼ation  and  improrenient  are  made  at  hia  own  ziak:  if  thay  raaolt  in  loai^ 
be  cannot  call  npon  bia  oo-tenant  for  oontribation;  and  if  they  pvodnoo  a 
profit^  hia  oo-tenant  ia  not  entitled  to  ahare  in  than.  Tbe  oo-tenant  ea^ 
at  any  moment^  enter  into  eqnal  enjoyment  of  bia  pnaaaanirm,  and  Us 
B^leet  to  do  ao  may  be  regarded  aa  an  aaaant  to  the  ado  oeen 
the  other. 

Aanom^  nr  FteM  ov  Equinr  Sun,  wm.  mat  La  vr  Tmkamt  nr 
AQAon  Oo-TBirAKi;  in  aole  poaBeaaion  of  the  prrnniana^  to  recover  a 
of  the  profita  reaolting  from  the  labor  and  money  of  the  deiendan^ 
the  plaintiff  baa  ezpended  neither,  and  bae  no?«r  ciaimed 
sofer  been  EaUe  for  oontribatiai  in  caae  of  lorn. 


Aonoir  bj  one  tenant  in  common  against  hia  co-tenanti  lAm 
bin  aole  posBeeaionof  thepremiaeaitoieooveraahaieof  pioAta 
id  the  estate.    The  fiEusta  are  stated  in  the  opinion. 

Sum  and  Brown^  finr  the  appellant. 
HcUaday  and  Oary^  for  the  respondent. 

By  Conrty  Foeld,  J.  This  action  ia  bnmght  by  one  tenanft 
In  common  against  his  co-tenant,  who  is  in  the  sole  posnfwmion 
of  the  entire  premises,  to  recover  a  share  of  the  profits  reoeiTed 
from  the  estate.  The  case  was  argued  upon  the  demurrer  to 
the  complaint,  which,  by  stipulation  of  the  parties,  was  ad* 
mitted  to  have  been  taken  on  the  ground  that  the  complaint 
does  not  state  &cts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  avers  a  tenancy  in  common  between  the  parties; 
the  sole  and  exclusiye  possession  of  the  premises  by  the  de- 
fendant; the  receipt  by  liim  of  the  rents,  issues,  and  profits 
thereof;  a  demand  by  the  plaintiff  of  an  account  of  the  samo 
and  the  payment  of  his  share;  the  defendant's  refusal;  and 
that  the  rents,  issues,  and  profits  amount  to  eighty-fimr  thou- 
sand  dollars.  These  averments,  and  not  the  form  in  which 
the  prayer  for  judgment  is  couched,  must  determine  the  char- 
acter of  the  pleading.  The  complaint  is  designated  a  hill  in 
squity,  but  the  designation  does  not  make  it  sooh.    Then  an 
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no  special  circomBtanceB  alleged  which  withdraw  the  case 
from  the  ordinary  remediee  at  law,  and  require  the  interpoei- 
Had  of  equity.  The  action  ia  a  common-law  action  of  account, 
and,  viewed  in  this  light,  the  complaint  ia  &tally  defective. 
It  does  not  ayer  that  the  defendant  occupied  the  premises  upon 
any  agreement  with  the  plaintiff,  as  recdver  or  bailiff  of  his 
share  of  the  retits  and  profits.  It  is  essential  to  a  recovery 
that  this  circumstance  exist,  and  equally  essential  to  the  com- 
plaint that  it  be  aUeged.  By  the  common  law,  one  tenant  in 
common  has  no  remedy  against  the  other  who  exclusively 
occupies  the  premises  and  receives  the  entire  profits,  unless  he 
is  ousted  of  possession,  when  ejectment  may  be  brought,  or 
unless  the  other  is  acting  as  bailiff  of  his  interest  by  agreement, 
when  the  action  of  account  will  lie.  The  reason  of  the  doc* 
trine  is  obvious.  Bach  tenant  is  entitled  to  the  occupation  of 
the  premises;  neither  can  exclude  the  other;  and  if  the  sole 
occupation  by  one  co-tenant  could  render  him  liable  to  the 
ether,  it  would  be  in  the  power  of  the  latter,  by  voluntarily 
remaining  out  of  possession,  to  keep  out  his  companicm  also, 
except  upon  the  condition  of  the  payment  of  rent  The  enjoy- 
ment of  the  absolute  legal  right  of  one  co-tenant  would  thus 
often  be  dependent  upon  the  caprice  or  indolence  of  the  other: 
1  Ca  lit.  200;  5  Bac.  Abr.  867;  WiUes,  209. 

The  statutes  of  4  &  5  Anne,  c.  16,  give  a  right  of  action  to  one 
joint  tenant,  or  tenant  in  common,  against  the  other  as  bailiff, 
who  received  more  than  his  proportional  share  of  the  profits. 
At  common  law,  the  bailiff  was  answerable,  not  only  for  his 
actual  recdiyts,  but  for  what  he  might  have  made  from  the 
property  without  willful  neglect:  Co.  Lit  172  a;  Willes,  210; 
but  as  bailiff  under  the  statute  of  Anne,  he  was  responsible 
only  for  what  he  received  beyond  his  proportionate  share. 
That  statute  only  applied  to  cases  where  one  tenant  in  com- 
mon received  from  a  third  person  money,  or  something  else,  to 
which  both  co-tenants  were  entitied  by  reason  of  their  co-ten- 
ancy, and  retained  more  than  his  just  share  according  to  the 
proportion  of  his  interest  This  was  held  in  Henderson  v. 
Ea8anj9  Bng.  L.  &  Bq.  887.  In  that  case,  it  was  decided  that 
if  one  of  two  tenants  in  common  edely  occupies  land,  fiurms  it 
Si  his  own  cost,  and  takes  the  produce  for  his  own  benefit,  his 
eo-tenant  cannot  maintain  an  action  of  account  against  him  as 
bailiff  for  having  received  more  than  his  share  and  proportion. 

The  statute  of  Anne  has  never  been  adopted  in  this  state^ 
nor  have  we  any  shnilar  statute.  The  case  at  bar  must  there- 
fore be  determined  upoa  the  principles  of  the  common  law. 
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By  them,  aa  we  have  obBerved,  the  action  canpot  be  malntainad 
against  the  occupying  tenant  nnleea  he  ia  by  agreement  a 
manager  or  agent  of  hia  co-tenant.  The  occupation  by  hiniyao 
long  aa  he  doea  not  exclude  his  co-tenant,  ia  but  the  exerdae 
of  a  legal  right.  Hia  cultiYation  and  improvements  are  made 
at  hia  own  riak:  if  they  reault  in  loaa,  he  cannot  call  upon  hia 
co-tenant  for  contribution;  and  if  they  produce  a  profit,  his 
co-tenant  is  not  entitled  to  share  in  them.  The  co-tenant  can 
at  any  moment  enter  into  equal  enjoyment  of  his  possession; 
his  neglect  to  do  so  may  be  regarded  as  an  assent  to  the  sole 
occupation  of  the  other. 

On  this  point,  the  obseryations  of  Baron  Parke  in  Hendermm 
▼•  Eason^  supra,  are  pertinent,  although  that  case  arose  under 
the  statute  of  Anne.  '^  There  are  obyiously  many  cases,"  saya 
the  justice,  "in  which  a  tenant  in  common  may  occupy  and 
enjoy  the  land  or  other  subject  of  tenancy  in  common  solely, 
and  have  all  the  advantage  to  be  derived  firom  it,  and  yet  it 
would  be  most  unjust  to  make  him  pay  anything.  For  in- 
stance, if  a  dwelling-house  or  room  is  solely  occupied  by  one 
tenant  in  common  without  ousting  the  other,  or  a  chattel  is 
used  by  one  tenant  in  common  and  nothing  is  received,  it 
would  be  most  inequitable  to  hold  that  by  a  simple  act  of 
occupation  or  user,  without  any  agreement,  he  should  be  liable 
to  pay  a  rent,  or  anything  in  tiie  nature  of  a  compensation,  to 
his  co-tenant  for  that  occupation,  to  which,  to  the  full  extent 
to  which  he  enjoyed,  he  had  a  perfect  right.  It  appears  im- 
possible to  hold  such  a  case  to  be  within  the  statute,  and  an 
opinion  to  that  effect  was  expressed  by  Lord  Gottenham  in 
McMahan  v.  Burchelij  2  Ph.  127.  Such  cases  are  clearly  out 
of  the  operation  of  the  statute.  Again,  there  are  many  cases 
Where  profits  are  made,  and  are  actually  taken  by  one  co- 
tenant,  yet  it  is  impossible  to  say  that  he  has  received  more 
than  comes  to  his  just  share.  For  instance,  if  one  tenant  em- 
ploys his  capital  and  induatry  in  cultivating  the  whole  of  the 
piece  of  land,  the  aubject  of  the  tenancy,  in  a  mode  in  which 
the  money  and  labor  expended  greatiy  exoeeda  the  value  of 
the  rent  or  compenaation  for  the  mere  occupation  of  the  land, 
in  raiaing  hope,  for  example,  which  is  a  very  hasardous  ad- 
venture, and  he  takea  the  whole  of  the  cropa,  ia  he  to  be  ao- 
oountable  kat  any  of  the  profits  in  auch  a  caae,  where  it  ia 
clear,  if  the  apeculaticn  had  been  a  loaing  one  altogether,  he 
could  not  have  called  fixr  a  moiety  of  the  loea,  aa  be  wimld 
have  bean  eaaUad  to  do  had  it  bean  ao  cidlivated  by  tka 
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mutual  agreement  of  the  oo-tenants?  The  ride  of  the  coltiTa- 
tioxkj  and  the  profits  and  the  loea,  are  his  own,  and  frhat  is 
just  with  reflpect  to  the  yery  uncertain  and  ezpensive  crop  of 
hope  is  alao  jnst  with  respect  to  all  the  produce  of  the  land, 
the  fructus  industrialeSj  which  are  raised  by  the  capital  and 
industry  of  the  occupier,  and  cannot  exist  without  it.  In 
taking  all  the  produce,  he  cannot  be  said  to  receive  more  than 
his  just  share  and  proportion  to  which  he  is  entitled  as  tenant 
in  common,  as  he  receiTes  in  truth  the  remuneration  for  his 
own  labor  and  capital,  to  which  a  tenant  has  no  right." 

The  American  cases  are  to  the  same  e£fect.  In  Sargent  y. 
ParwnSy  12  Mass.  149,  the  court  said:  ^^  The  action  of  account 
is  maintainable  only  against  a  bailiff;  and  a  bailiff  can  only 
be  one  who  is  appointed  such,  or  who  is  made  such  by  the  law, 
which  latter  instance  applies  only  to  a  guaidian,  who  is  bailiff 
€i  his  ward,  and  who  is  liable  not  only  for  rents  and  profits  actu- 
ally receiyed,  but  also  for  those  which  he  might  haye  received 
by  a  proper  management  of  the  estate.  One  tenant  in  com- 
mon may  by  contract  make  another  his  bailiff  or  receiver;  and 
if  he  does,  he  may  bring  him  to  account  in  this  form  of  action; 
and  probably,  also,  to  avoid  a  process  considered  in  some  degree 
troublesome,  might  sue  him  in  indebitatis  assumps/Uy  as  on  a 
promise  to  account.  But  this  must  be  for  rents  and  profits 
actually  received  beyond  his  share;  for,  by  the  common  law, 
no  remedy  is  for  a  mere  sole  use  and  occupation  by  one  of  the 
tenants;  for  it  is  in  the  power  of  each  tenant  at  any  time  to 
occupy,  and  the  not  doing  it  by  one  would  look  like  an  assent 
that  the  other  should  occupy  the  whole." 

In  Woolver  v.  Knappj  18  Barb.  266,  the  defendant  had  en- 
jofyed  the  sole  possession  of  a  farm  for  five  years,  the  rent  and 
occupation  of  which  was  worth  two  hundred  dollars  a  year. 
The  plaintiffs  were  his  co-tenants,  and  brought  their  action  of 
account.  The  court  decided  that  the  action  could  not  be  sus- 
tained, holding  that  one  tenant  in  common  who  possesses  the 
entire  premises,  without  any  agreement  with  his  co-tenants  as 
to  his  possession,  or  any  demand  on  their  part  to  be  allowed  to 
enjoy  the  same  with  him,  is  not  liable  to  account  in  an  action 
for  tiieir  use  and  occupation:  See  also  Nehan^s  Heirs  v.  Claj^s 
He%r$j  7  J.  J.  Marsh.  189  [23  Am.  Dec.  887]. 

We  have  treated  this  case  as  an  action  of  account  at  law, 
but  to  the  same  result  we  should  come  if  the  proceeding  were 
in  equity.  There  is  no  equity  in  the  claim  asserted  by  the 
plaintiff  to  share  in  profits  resulting  from  the  labor  and 
money  of  the  defendant,  when  he  has  expended  neither,  and 
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hB8  never  claimed  poBsesdon,  and  never  been  liable  for  con- 
tribution in  cases  of  loss.  There  would  be  no  equity  in  giving 
to  the  plaintiff,  who  would  neither  work  himself  nor  subject 
himself  to  any  expenditures  or  risks,  a  share  in  the  firuits  at 
another's  labor,  investments,  and  risks. 

The  cases  to  which  our  attenticm  has  been  called  in  which 
equity  has  sustained  an  account  in  favor  of  (me  tenant  in  com- 
mon out  of  possession,  against  his  co-tenant  in  possession,  for 
the  rents  and  profits,  are  with  some  exceptions  in  the  court  of 
appeals  of  South  Carolina,  those  in  which  the  account  was  a 
collateral  incident  to  a  claim  for  partition,  and  the  rents  and 
profits  claimed  were  due  fix)m  the  defendant  as  a  tenant  of  the 
plaintiff's  interest,  or  were  received  by  him  when  they  belonged 
to  both  parties,  or  were  the  proceeds  of  their  joint  labor  and 
expenditures.  Thus  in  Pope  ▼•  HaskiMy  16  Ala.  821,  the  de- 
fendant had  leased  of  the  complainant  his  undivided  one-third 
Interest  in  a  lot  belonging  to  the  parties  as  tenants  in  common, 
and  upon  the  expiration  of  the  lease  had  rented  out  the  lot  to 
a  third  party  and  received  the  entire  profits,  and  the  bill  was 
filed  to  obtain  an  account  of  the  rents  and  profits,  and  bat  a 
partition  of  the  property. 

In  Hannan  v.  Osbamj  4  Paige,  836,  the  bill  was  filed  finr  the 
partition  and  sale  of  a  lot  of  land,  and  an  account  of  the  rants 
and  profits,  and  the  account  directed  was  of  the  rents  and 
profits  received  by  any  of  the  parties,  not  of  the  profits  made 
in  the  use  and  occupation  of  the  premises. 

In  Turner  ▼.  Morgan^  8  Ves.  143,  the  bill  prayed  partition  of 
a  house  at  Portsmouth,  and  an  account  of  the  rent,  under  the 
following  circumstances:  The  house  was  decreed  to  three  per- 
sons, equally  to  be  divided.  The  plaintiff  purchased  two  thirds. 
The  defendant  was  tenant  of  the  house  under  a  lease  of  (£22) 
twenty-two  pounds  a  year,  and  refusing  to  raise  the'rent^  the 
plaintiff  brought  ejectment  for  his  two  thirds.  The  qectment 
was  defeated,  the  defendant  purchasing  the  remaining  third. 
Upon  this  the  bill  was  filed.  The  chancellor  allowed  a  parti- 
tion. No  question  appears  to  have  been  made  upon  the  right 
of  the  plaintiff  to  an  account,  the  defendant  having  been  ten- 
ant under  the  lease;  and  the  chancellor  observed,  in  relation 
to  the  account,  that  there  was  a  possible  distinction  between 
the  time  during  which  the  defendant  was  tenant  and  the  time 
since  he  became  owner,  but  that  justice  would  be  answered  by 
inquiring  what  would  have  been  a  reasonable  rent  in  eaoh  yeai 
the  account  was  sought 
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The  doctrine  laid  down  by  the  ooart  of  appeals  of  Soath 
Carolina,  as  to  the  liability  of  one  oo-tenant  to  another,  is  be-> 
lieved  to  be  peculiar  to  that  court  In  Hancock  ▼.  Day^  1  Mo- 
Moll.  Eq.  69  [86  Am.  Dec.  293],  Thomjmn  ▼.  Bostick^  Id.  76, 
and  Holt  ▼.  Robiiison^  Id.  475,  it  was  held  that  as  between 
tenants  in  common,  the  occupying  tenant  is  liable  for  rent  of 
BO  much  of  the  premises  as  was  capable  of  producing  rent  at 
the  time  he  took  possession,  but  not  liable  for  that  which  was 
rendered  capable  by  his  labor.  The  reasons  upon  which  these 
decisions  rest  do  not  commend  themselves  to  our  judgment, 
and  are  insufficient  to  overcome  the  force  of  the  English,  Mas- 
sachusetts, New  York,  and  Kentucky  authorities. 

The  demurrer  should  have  been  sustained;  but  as  the  same 
result  was  obtained  by  a  judgment  rendered  for  the  defendant 
on  the  merits  of  the  case,  it  will  be  sufficient  to  direct  the 
affirmance  of  the  judgment. 

Tbbbt,  C.  J.,  and  Baldwin,  J.,  coooaRed< 

Tdtamt  zv  Oomirar,  WHHirLiABiJiio  AonovivLAWToBaooTiBSBABa 
m  Rum  akd  "PaowoBi  See  JMbkuom  t.  WUKmm,  W  Am.  Dee.  148;  Skepard 
f .  Bidkeu^  61  Id.  478;  and  nofeee  to  tlieee  cmm;  Mem  r.  Bm$,  SS  Id.  2B0| 
Ptek  T.  OarprndeTf  Id.  477.  A  teneitt  m  eommm  is  not  liaUe  to  his  oo-ten» 
aati  for  the  vae  and  oooapetum  of  the  oommon  picperiyy  in  the  ebmioe  o£  aa 
•greenMot  with  than  to  pay  rent,  or  of  an  ouster:  R^ftMU  t.  FRkwCA»  4S 
Iowa»  e05;  hraei  t.  Arae^  30  Md.  12S»  127,  ettfaig  the  principal  oaeei  Bst 
while  a  co-tenant  ia  not  liahle  for  rents  and  proAta  mtade  by  him,  while  in 
■ole  ocoapanoyt  he  ia  liaUe  for  lenti  and  profita  reeekted  by  him  from  ottiant 
Howard  t.  ThrodtmorUm,  W  OaL  S6;  Abd  t.  Lom,  17  Id.  237,  esplaininf  the 
principel  caae. 

TsvANT  nr  Omaioir,  whbt  Liabli  to  Acoodiit  ih  IBqvrrr  iob  Bnm 
▲in>  PBonn!  See  Neimm'9  Hein  ▼.  C%^«  Hdn,  23  Am.  Deo.  887;  Jh^iiten  r, 
Lewi$*B  Ea^r^  30  Id.  618;  HmncoA  y.  2>(^,  86  Id.  293^  and  notea  to  theae  oaaea; 
FwhU  ▼. iSmKi^  68 Id.  686;  TwlHatiy.  (ToUUbntte'a i/airt,  68 Id.  296;  Uvg 
r,MeDomdd,eSld.  487;  hardT.Bodme^&Hd.  606.  One  tenant  in  common 
oat  of  poaaearion  may,  in  eq[uty,  aa  a  collateral  incidettt  to  a  daim  for  parti- 
tion, oompel  hia  co-tenant  in  poaaearion  to  aoooont  for  rente  and  proAta  r^ 
oeiyed  by  him  from  tenanta  of  the  premiawi:  Ooodmom  t.  Aew;  16  Ori.  471, 
axplainina  the  prineinal 
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p2  OAUVOUnA,  uk] 

Ivmrnsaanm  ov  Piwbaxb  Ooubt  otbr  Tmnjjoaruax  avd  fkwaan  ACav- 
VBH  B  vov  BsoLUBETi.  Moat  of  ita  general  powm  baloQg  peculiarly 
and  oifghially  to  the  oonrt  of  ohanoery,  which  still  retaina  ita  jnriadio* 


Orpiv  09  CsAVdar  mat  Taxb  Jmaaiiionov  ov  SsnuRmr  or  Brati^ 
thaw  are  peenliar  eiroamatanoee  ol  embenaeBment  to  ita 
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klnittQii,  and  whan  the  ajBamiiig  of  Juisdietiai  woold  mqwut 
delay,  ezpeoM^  Inoomvenienoe,  and  waste,  and  thiu  conclude^  by  one 
tion  and  decree,  a  protnusted  and  TexatiaiiB  litigatioD. 

Action  in  a  district  conrt^  as  a  court  of  equityi  praying  the 
Bottlement  of  an  estate,  distribution,  and  the  appointment  of  a 
receiver.  The  plaintiffs,  who  claimed  to  be  the  heirs  and  dis- 
tributees of  one  Auguste  Deck,  deceased,  alleged  that  the  de- 
fendant Gerke  had  not  settled  his  accoimts  as  administrator  of 
the  estate,  and  that  he  was  largely  indebted  on  account  of  his 
administration;  that  Gerke  was  removed  as  administrator  by 
the  probate  court,  and  one  Samuel  Flower  was  appointed  in  hin 
place;  that  upon  appeal,  this  order  was  reversed  in  part,  but 
not  in  respect  to  the  removal;  that  Gerke  still  claims  to  be 
administrator;  and  that  one  Robert  C.  Rogers  succeeded 
Flower  as  general  administrator,  and  without  furtlier  authority 
had  seized  upon  a  portion  of  the  assets  of  the  estate.  The 
complaint  further  alleged  that  a  certain  woman,  who  claimed 
to  have  been  Deck's  wife,  sets  up  an  unfounded  claim  to  the 
estate;  and  that  she  also  claims  that  her  infant  child  is  Deck's 
child,  and  entitled,  as  heir,  to  the  estate,  but  that  the  xdaim  is 
unfounded.  A  demurrer  to  the  jurisdiction  of  the  diiitrifli 
court  was  sustained,  and  the  plaintifb  appealed. 

Heydenfddty  for  the  appellants. 

Daniel  Rogertj  for  the  respondent  Rogers, 

By  Court,  Baldwin,  J.  Apart  fix)m  the  previous  decisioiurof 
this  court,  it  might  be  que^oned  whether  the  probate  courts 
under  our  constitution,  did  not  possess  an  exclusive  jurisdic- 
tion over  testamentary  and  probate  matters:  BlanUm  v.  King^ 
2  How.  (Miss.)  856;  Carmichad  v.  Browder^  2  Id.  252;  For^ 
V.  Graves^  4  Smed.  &  M.  707.  But  this  court  has  recognised  a 
different  rule.  In  Clarke  v.  Perry,  5  CaL  60  [63  Am.  Dec.  82]^ 
it  was  held:  "  The  probate  court  is  a  court  of  special  and  lixn- 
ited  jurisdiction.  Most  of  its  general  powers  belong  peculiarly 
and  originally  to  the  court  of  chancery,  which  still  retains  all 
its  jurisdiction.  Where,  therefore,  a  biU  is  filed  in  chancery 
against  an  administrator  to  compel  him  to  account,  by  one  who 
has  not  been  an  actual  party  to  a  proceeding  or  settlement  in 
the  probate  court,  he  may  totally  disregard  such  proceeding  or 
settlement;  and  although  the  settlement  in  the  probate  oout 
is  a  final  settlement,  the  complainant,  who  was  no  paiij  to  it| 
may  treat  it  as  a  nullity,  and  proceed  to  invoke  the  equitable 
powem  of  the  diatriet  oonrti  and  eompel  the  ■dTnininhmtor  te 
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a  fall  acoonnt.'*  And  in  Sanford  y.  Bead^  Id.  298,  the  Bama 
doctrine  was  reaffirmed  in  emphatic  terms.  The  groond  apoQ 
which  equity  took  jurisdiction  in  England  in  such  cases  was, 
that  the  spiritual  courts  were  not  able  from  their  oonstitutioii 
to  afiTord  adequate  and  complete  relief:  1  Story's  Eq.  Jur.,  sees. 
630  et  seq.  Though  much  of  the  reason  of  this  rule  is  remoyed 
in  most  of  the  states  of  the  Union  where  probate  courts  existy 
yet  the  power  of  the  chancery  court  to  interpose  for  the  settle- 
ment of  accounts  and  the  enforcement  of  trusts  of  this  sort  is 
maintained.  Under  the  decisions  of  this  court,  chancery  has 
assumed  jurisdiction  oyer  such  subjects,  and  as  probably  rights 
haye  yested  under  their  decrees,  and  the  principle  asserted 
is  more  conyenient  in  practice,  we  think  it  is  not  permissible 
DOW  to  question  the  jurisdiction.  This  case  is  peculiarly  fitted 
for  the  exercise  of  this  equitable  power;  for  the  estate  seems 
to  be  in  confusion,  and  matters  connected  with  its  settlement 
complicated,  requiring  from  the  probate  court,  and  probably 
afterwards  from  other  courts,  yarious  expensiye  and  tedious 
proceedings;  whereas  all  these  questions  may  be  determined 
in  a  single  action,  and  this  protracted  and  expensiye  litigation 
brought  to  a  termination  within  a  reasonable  period.  The 
court  can  direct  or  decide  the  appropriate  issues,  refer  the 
yarious  accounts,  and  make  the  proper  decree  of  settlement  or 
distribution. 

The  fact  that  there  is  a  suit  now  pending  between  the  alleged 
widow  and  the  heirs  is  no  bar;  for  this  proceeding,  embracing 
the  whole  subject  touching  the  estate,  inyolyes  also,  as  a  part 
of  it,  this  litigation;  besides,  it  does  not  appear  by  the  bill  that 
the  parties  to  this  bill  are  the  same  as  in  that  case.  Nor  is 
the  objection  well  taken  that  these  matters  being  before  the 
probate  court,  and  that  court  haying  concurrent  jurisdiction, 
chancery  will  not  interpose.  The  entire  controyersy  and  all 
these  parties  are  not  charged  to  be  before  the  probate  court; 
and  if  they  were  in  different  aspects,  and  in  seyeral  portions  of 
the  subject,  yet  this  seems  to  us  to  be  the  best  mode  of  solying 
and  settling  the  whole  controyersy;  and  perhaps,  on  this 
ground  alone,  and  to  preyent  multiplicity  of  suits,  chancery 
haying  control  of  the  genei;al  subject,  the  jurisdiction  of  that 
forum  could  be  maintained. 

It  is  not  necessary  to  hold,  nor  do  we  hold,  that  chancery 
has  jurisdiction  to  open  an  account  or  other  matter  settled  by 
the  probate  court,  except  under  peculiar  equitable  circum- 
■taaoes;  nor  do  we  decide  that  the  district  court  may  withdraw 
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from  the  probate  court,  under  ordinary  circmnstanoee,  the 
fettlement  of  an  aocoant^  or  the  power  of  distributing  an  estate; 
but,  limiting  ourselves  to  the  case  before  us,  we  hold  that  the 
district  courts  may  take  jurisdiction  of  the  settlement  of  an 
estate,  or  of  a  trust  of  this  sort,  when  there  are  peculiar  cir- 
cumstances of  embarrassment  to  its  administration,  and  when 
the  assuming  of  jurisdiction  would  prevent  great  delay,  ex- 
pense, inconvenience,  and  waste,  and  thus  conclude,  by  one 
action  and  decree,  a  protracted  and  vexatious  litigation.  We 
see  no  necessity  for  the  appointment  of  a  receiver  in  such  a 
case  as  this,  as,  upon  the  facts  stated  in  the  bill,  no  difficulty 
should  exist  in  determining  which  is  the  rightful  administrator 
of  several  claiming  the  office,  and  no  complaint  is  made  as  to 
the  sufficiency  of  the  bonds  of  any  one. 

Judgment  reversed,  and  cause  remanded  Car  ftnther  pro- 
oeedings. 

FiBLD,  J.,  concurred. 


JuBiBDionaii  ov  CiiAironnr,  bow  Fab  DnmnD  nr  Gsrbal  sr 
BATi  STsmi.— The  question  is  somewliAt  oonsidsred  in  the  note  to  €fnm  ▼. 
Oreigktom,  4S  Am.  Deo.  7ii.  As  to  the  jnrisdiefeioa  ci  dmnoarj  onrar  ths 
•dministration  of  estates  genenlly,  see  MUb  ▼.  Lmmpkbi,  44  Id.  677  (Qo^); 
OraUtmv.  Grattm,  66  Id.  726  (QL);  and  see  Nnobg  t.  Skkmar,  81  Id.  S87; 
Leigh  T.  SmUk,  42  Id.  182  (N.  0.);  to  oompel  the  eieontlon  ol  tevsts:  ITadi 
y.  Americm  (Joiimkaikm  Sodet^  46  Id.  824  (Misb.);  ofw  tiie  snHflnmsnt  e£ 
ezeoators'  and  administratora'  aoeonnts:  Clarkt  t.  Pwty^  68  Id.  82  (GULh 
Bradoemridge  r.  HoOemd,  20  Id.  128  (Ind.);  JemAmr.  Hapgood,  19  UL  298| 
SeverY.  RumbOI,  60  Id.  811  (Mass.);  Ottm  t.  OrtSgkiom,  48  Id.  742  (lGss.b 
and  note  ooosidering  the  sabjeot;  SaUerY,  WUNammm,  86  Id.  613;  BlaekYm 
WkUaO,  68 Id. 428 ^.  J.);  and ofw inlsnti and gnacdiaas:  ChwimY.Omim^ 
44  Id.  70S;  OraUan  y.  ChrOkm,  66  Id.  726  (BL);  Thmpmmr.  Bt^mdmm,  18 
Id.  684  (Vt.),  and  note.  In  some  states  the  orphans'  or  probate  oonxt  pee- 
eqoi^  powers:  Poweff  t.  NeHh^  66  Id.  618  (Ind.);  MePhemm  t.  (hm- 
14  Id.  642;  ^jop  t.  Dfieshieft,  21  Id.  447;  CAeM^s  ^j^moI;  46  Id.  668  (Fa.)| 
end  see  also  Jbnei  t.  Tm^^  66  Id.  48  (Tex.),  and  note  68;  and  as  to  tbe 
general  exdnsiTe  jnrisdiotion  of  these  ooiirt%  see  Appermm  ▼.  OoUnB^  28  Id. 
239  (Ala.);  Oame$Y,  Oamm,  46  Id.  296  (Miss). 

In  ^o  other  sabjeot  of  the  law  is  found  a  greatsrdiversi^  ol  logishtisa 
than  that  oonoeming  the  organiitian  and  powers  of  probate  eoiirt%  or,  as 
they  are  sometimes  termed,  orphans'  and  suirogatss'  oonrti;  and  it  is  wtrj 
often  an  exeeedingly  important  praetioal  inqniiy,  How  fsr  has  this  profaaee 
system  divested  ehanoery  of  its  former  jnrisdiotion  over  the  settkniatt  of  tbe 
estates  of  deoedents,  and  other  probate  matters  T  In  8  Pomeroy's  Bq.  JTvr.,  aasu 
1154,  is  found  this  langoage:  "Hie  states  may  be  roo^y  grouped  into  tiiree 
olnases,  althongh  there  is  a  oonstdorabls  dtvenity  among  the  indiTiduali  ooaa- 
prising  each  oUss.  In  the  states  ol  the  first  dasi^  the  original  eqnitsblejvas- 
diction  orer  administrations  remains  vnabridged  by  the  statutss*  ooneorrsnt 
with  that  possesMd  by  the  probate  oourts.  In  many  of  them,  a  soit  lor  iSbm 
administratioB,  settlement,  end  distribatiai  of  an  estate  nay  be  broogli^  ee 


7«n.  1869.]  Dbck  v.  Okbks. 


Ik  luttar  cl  ooozM^  in  a  Mart  of  eqoify  in  th0  flnl  intinio^  IhIh^ 
court  of  wobtttob  In  mos^  tf^  gsoawl  prinoiplc  iii|iiiliiliiiitf  tibo  oshqIm  cf 
•U  oooeuxent  jnritdiotion  provaili^  thsfe  whov  eitfaor  ooiirl  liiw  •MnmniJ  Jnri»- 
diction  of  a  partaoohr  omo^  tiM  otiiv  tribunal  wOl  not  ofdinarily  int0tf««. 
IhoBa  statei  are  AlaTmma^  IQinoii^  Iowa*  Kantaeky*  Ifaxyland,  Mimmipgit 
Nov  Jenej,  North  Ouolina^  Bhode  Island,  TflnnoMea  (in  oortain  apeoU 
oaaoaX  Vifginia»  Diftriet of  Ckiliinaii%  and  tho United Stataa 000^  Intiie 
atatea  of  tike  aeoond  daai^  the  jntiadiotiion  of  the  probate  oonrti  over  every- 
thing pertaining  to  tiie  regular  adminiatration  and  aetlement  of  deeedenW 
eatatea  ia  TirteaDy  ezbfaiahre.  The  eqnitaUe  Jniiadietion  over  the  enbjeet  ia 
naiiiier  euueurgent  nor  anziliary  and  oorreetm.  It  ezista  only  in  matfera 
vhieh  lie  ontnde  of  the  legnlar  eoone  of  adndniatration  and  eetUemenl^ 
windft  aro  of  pniely  equitable  coguiaHioe^  and  wliioli  do  not  oome  witiiin  the 
aeope  of  the  probete  juriadietion.  Ibeee  atatee  aro  Obnnertww%  Indiana, 
liaine^  Ifaaaachnaetti,  Miflhigan,  Nebraaka,  Nevada,  New  Hampahireb  Oro- 
gon,  and  Penn^Wania.  In  the  atatea  of  the  third  daai^  the  equitable  Juria> 
diotioQ  ia  not  oononrienl^  bat  ia  ain^ly  auxiliary  or  andUary,  and  ootieolifei 
The  probate  ooorttakeecogninnceorigaiany  of  all  adminiatration^  and  baa 
poran  aufioient  for  all  ordinary  pnrpoaea.  Bquity  intorpoeee  only  in  apeoial 
er  extraordinary  oaaea,  wbiob  have  either  been  wholly  omitted  from  the  atat^ 
vtory  giant  of  probate  juriadietion,  or  lor  which  ita  mettioda  and  rdiefi  aro 
JBip^rftMTt  and  irmdegnate,  or  whero  iti  prooeedingi  have  ndaoarried,  and  ro- 
quiro  eorroction.  Thia  daaa  fndudea  Axkanaaa^  CUilomia,  Georgia,  Fanaa% 
IfMOuri,  New  York,  Ohio^  8o«tth  Onolina,  Tenneeaee^  Taxaab  Vennont^  and 
Wiaoonam."    See  alao  1  Pomeroy'a  Eq,  Jur.,  aeoa.  84^,  8fi2. 

juBiBDKrnov  ov  GHjjfciBT  ovxB  SsmnanT  or  Eguam,  na,  mom 
Fab  PiVMrxD  sr  CALOoasnA  VmoBAn  SmxiL— The  probata  ^yatem  ef 
CMifarnia  ia  very  eomprehenaive^  oomplete^  and  diatailed,  and  it  ia  intereating 
lonotehowfar,  if  ata]l,auehaayBtemliaabeenheld  to  have  diveatad  chan* 
eery  of  ita  original  juriadietion  over  the  adminiatration  of  the  eatatae  of  deee- 
danta  and  other  Idndred  mattera.  Under  lonnar  oonatitniion%  the  diatriot 
eonrta  wuro  ^ven  original  juriadietion  in  all  oaaee  in  equi^,  while  it  waa  pro- 
vided that  probate  or  oounty  ooorta  ahould  have  aoeh  powara  aa  nd^t  be 
praaoribedbyatatnte;  while  under  the  preeenteonatitution,  the  probete  jurie- 
iielaon  la  given  to  the  euperior  oonrti  whiob  ie  a  ooort  of  original  general 
jsriadietion  at  law  and  in  equity.  From  the  earliaat  day,  the  anpreme  ooort 
ef  liie  atate  baa  prooeeded,  to  a  great  extent,  npon  the  prindple  that  the  gen- 
•nljuiidiotion  of  ooorta  of  equity  over  tfaeee  mattera  atiU  oxiat^  but  at  the 
mme  time  aomo  ipedaloanae  for  equitable  inteiteenee  nmat  be  ahown  beforo 

they  win  interlera. 

no  juriadiotion  of  probata  oourta  to  aettle  the  aoooonta  of  execatora  and 
iimwii^twitwf  hifl  been  ahown  in  the  note  to  Ormn  v.  Cre^^ton,  48  Am.  Dee. 
741  In  addition  to  what  baa  been  tberoatated,  it  may  be  aaid  that  although 
a  aetflemont  in  tl>B  probate  ooort  ia  a  final  eettloment,  one  who  waa  not  a  party 
to  it  may  treat  it  aa  a  nullity,  and  proceed  to  invoke  the  equitable  powen  ef 
tfie  diatrict  court  to  oompel  the  adminiatrator  to  a  full  account:  Ohrke  v. 
Penrpf  6  OU.  68;  8.  C,  68  Am.  Deo.  82.  And  dirtriet  conrte  have  exduaive 
jnriadUotion  to  aettle  the  aooounta  of  adminiatratora  of  adminiatratoraor  exe^ 
vtora  of  exeentora,  with  the  eatatae  which  the  latter  repreaented:  Btuk  v. 
X^Mtey,  44 OU.  121;  WeiOer  v.  Mel,  82Id.  838.  So  whero  an adminiatara- 
lor  diea^  without  rendering  an  account^  juriadiotion  to  oompel  an  accounting 
in  the  appropriate  court  of  equitys  CAogiMMf  v.  Orie^  80  Id.  Oei|  /bn 
^Offttak  86  Id.  672. 
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b  adootdnioe  with  the  prine^plM  laid  down  bj  ttw  Bflte  to  G^ram 
$on,  48  Am.  Deo.  740,  it  is  held  that  the  ■etUement  ol  tlio  aoooonti  of  a  goaiw 
diaa  is  Tested  ezdiisively  in  the  pfobote  oourt:  AUm  t.  jf^^oNy,  63  OsL  19% 
SrodfibT.  Brodrib,  56  Id.  663;  bat  see  Wilmmr.  Boadk,  4  Id.  362;  but  these 
esses  reoognise  that  it  is  possible  for  a  ooort  of  equity,  under  oertain  oireiim- 
stsaoes,  to  open  an  aooount  so  settled.  And  where  a  gnaidian  diee  bef eva 
making  a  settlement  of  his  aoooonts^  and  long  after  his  ward's  majority,  the 
settlement  of  the  aoooont  oaa  only  be  had  in  a  ooort  ol  eqnity:  1%  re  AUffla\ 
66  Id.  22a 

Over  matters  like  thoee  relating  to  the  probate  ol  wills  and  the  granting  ol 
letters  testamentary  and  of  administration,  the  probate  ooort  has  ezelosifv 
Jurisdiction:  Ccutror.  Mkkardmm,  18  OsL  478;  In  re  WUl  </ Bowea,  34  Id. 
682, 689;  but  a  distriot  ooort^  as  aooort  of  eqoi^,  has  jnrisdietion  tooonstraa 
a  will  after  admission  to  probate:  HoBenberg  ▼.  Frank,  68  Id.  387,  400.  A 
probate  ooort  has  slso  oxdosiTe  jorisdiction  of  the  final  distribntUm  of  the 
estates  of  decedents;  AvguiaolaT,  Amm,  61  Id.  486.  So  a  distriot  ooort  has 
no  jorisdiction  orer  the  allowance  or  apportionment  of  the  oommisrioiis  ol 
exeootors  and  admimstratoro;  Ebper.  Jonet,  24  Id.  89;  nor  of  an  action  whioh 
seeks  to  charge  the  estate  with  expenses  of  administration:  C/urmeer,  MdUmeif, 
38  Id.  86.  On  the  other  hand,  over  matters  distinctively  eqnitable^  like  the 
enforcement  of  trosts,  probate  coorts  have  no  jorisdiction:  Saveretkk  t.  Tnh 
dO,  61  Id.  421;  and  see  AmgukolaT,  Armm,  Id.  436^  488;  nor  to  loneloee 
mortgages:  ilyerf  t.  Farquharmm,  46  Id.  190;  WHUby.  FaHe^,  24  Id.  481^ 
BtUoe  V.  Bogen,  9  Id.  123;  and  a  distriot  ooort,  having  gained  jorisdiction  lor 
the  purpose  of  f oredlosare,  may  decree  and  execote  a  sale  of  the  mortgaged 
premises,  notwithstanding  it  is  provided  that^  in  general,  no  sale  of  property 
belonging  to  the  estate  shall  be  valid  nnless  made  by  order  of  the  probate 
ooort:  BeUoe  v.  Sogen,  mnpra.  As  to  the  necessity  first  to  present  the  claim 
to  the  execotor  or  administrator,  see  HerUach  v.  Porter,  10  Id.  666;  WHlie  ▼• 
Farley,  evpra.  In  Treat  v.  De  CeSk,  41  Id.  202;  the  question  was  left  onda- 
oided  whether  a  probate  court  had  jurisdiction  of  a  proceeding  to  speoificsUy 
enforce  the  performance  of  a  contract  of  sale  of  real  estats.  See  CMnes's  JSi- 
taU  V.  ^orrja^  6  Id.  621,  in  this  connection.  In  Qrigge  v.  Clark,  23  Id.  427, 
it  was  held  that  the  jurisdiction  of  probate  courts  over  the  estates  ol  deo^ 
dents  did  not  divest  the  district  courts  of  their  general  jorisdiction,  as  cooria 
el  equity,  over  actions  for  the  settlement  of  the  affiuzs  ol  a  partDsnhipi  and 
see  ThdUr  v.  Such,  67  Id.  447. 

A  district  court  can,  where  fraod  and  odhision  with  an  adminlstnvtor  am 
charged  against  a  probate  judge  in  entering  an  order  or  decree^  review  the 
same  and  annul  it^  if  the  facts  justify  such  a  conclusion:  Bat^erd  v.  ^eod^  ft 
GaL  297.  So  a  superior  courts  in  an  equitable  proceeding;  may  set  aside  n 
decree  in  a  probate  proceeding;  when  it  appears  thi^  the  decree  was  obtained 
by  fraud,  and  without  notice  to  the  party  against  whom  it  was  rendered: 
Bok&ry.  (yHwrdan,  65  Id.  368;  see  slso  /»  f«  Setateof  Hmdeim^  63  Id.  4Mx 
Dean  V.  B^perhr  Omri,  Id.  473. 


Jan.  1868.]  Watsbs  v.  Moos.  Ml 

Watebs  V.  Moss. 

[12  CAUfOmXA,  MS.] 

Omnm  ov  Hohb  n  mm  Qmurrow  Vmauaamm  lapanlMbf  HlonDisI 

large. 
Oomiov-LAir  Bulb  Bbquibino  Owhsbs  ow  Oaxtui  to  Kxv  THm  Cov- 

vnrKD  within  their  own  doae  doM  not  prevail  in  CSilifomiik 

AcnoN  against  Mobs,  trustee  of  the  Sacramento  Valley  Bait 
load  Company,  to  recover  the  value  of  a  horse  kUled  l^  the 
railroad.    The  fEtcts  are  stated  in  the  opinion. 

Clark  and  Ocusj  for  the  appellant. 

Latham  and  Sunderlandj  for  the  respondent. 

By  Court,  Terry,  C.  J.  This  is  an  action  to  recover  the 
value  of  a  horse  killed  by  the  cars  upon  the  Sacramento  rail* 
road.  The  case  was  tried  below*  without  a  jury;  defendant 
had  judgment,  and  the  plaintiff  appealed. 

It  appears  tiiat  the  horse  had  been  permitted  to  run  at  large 
upon  the  uninclosed  commons.  That  at  the  time  the  oars 
were  passing,  the  horse,  in  company  with  others,  was  about 
crossing  the  railroad  track  upon  a  public  road;  becoming 
frightened,  it  ran  along  the  track  some  hundred  yards,  wher» 
the  road  crossed  an  open  culvert,  there  being  a  fence  on  each 
side  of  the  track;  that  the  horse  fedled  in  the  attempt  to  leap 
ibis  open  culvert^  and  was  run  over  and  killed  by  the  locomotive. 

The  court  below  refused  to  permit  plaintiff  to  prove  that  it 
was  the  custom  in  this  state  to  permit  domestic  animals  to 
roam  at  large  upon  the  uninclosed  commons;  but  held  that^ 
in  so  permitting  his  horse  to  roam  at  large,  the  plaintiff  was 
guilty  of  negligence,  and  that  he  was  not  entitled  to  recover 
damages  for  a  loss  wluioh  was  in  hct  occasioned  by  such 
negligence. 

This  was  error.  The  rule  of  common  law  which  required 
owners  of  cattle  to  keep  ihem  confined  to  their  own  close  has 
never  prevailed  in  California.  Before  the  discovery  of  the 
gold  mines,  this  was  exclusively  a  grazing  country;  its  only 
wealth  consisting  in  vast  herds  of  cattle,  which  were  pastured 
exclusively  upon  uninclosed  lands.  This  custom  continued 
to  prevail  after  the  acquisition  of  the  country  by  the  United 
States,  and  has  been  in  various  instamwa  leoogniied  by  the 
legislature. 

The  common  law  was  adopted  only  so  fiur  as  it  was  not  re- 
pugnant to  the  oonstitutioa  and  statutes  of  the  state.  Now, 
the  rule  contended  for  by  respondent,  and  adopted  by  the 
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ecmii  below,  ib  repugnant  to  no  lees  than  three  statotee  passed 
by  the  eeesion  of  the  legislataie  at  which  the  common  law  was 
adopted,  to  wit,  the  law  regolating  rocbss,  the  act  concerning 
marks  and  brands,  and  the  act  concerning  lawful  fences. 

If  it  were  contemplated  by  the  l^slatore  that  all  such  ani- 
mals were  to  be  omfined  to  the  close  of  the  owner,  where  was 
the  necessity  of  providing  for  a  general  herding  of  all  the  cattle 
of  a  neighborhood,  after  notice,  in  order  that  all  might  attend 
and  each  select  his  own?  or  of  requiring  cattle  and  horses  to 
be  branded  before  reaching  a  certain  age?  or  the  justice  of 
providing  that  damages  for  loss  of  crops  destroyed  by  cattle 
should  only  be  recovered  by  those  whose  iarms  are  inclosed  by 
a  certain  description  of  fence? 

Judgment  reversed,  and  cause  remanded. 

Baldwin,  J.,  concurred. 


Oamioii-LAW  BxjiM  RaQOiBna  Owssa  «o  kbp  Bbast  wmoH  bb  Own 
Ovoa,  wliere  m  force:  Set  Ckkago  etc  M,  B.  ▼.  PofdUR,  61  Am.  Deo.  65; 
AenoAodfaer  y.  Clefdatmi  He.  Jt.  M,,  62  Id.  246;  Vkbimrgete.  R.  R.  ▼.  Pmttem, 
66  Id.  662;  M^en  t.  DoiH  68  U.  624;  Jf«my  ▼.  SaiUk  CanSm  R.  R.,  70 
Id.  219,  and  noiee  odUectiiig  other  deciiriona.  Tlie  prineipsl  oeae  bee  been 
ched  to  the  point  that  this  role  ie  not  the  Uwof  Cblifonia  cr  Kofeda:  Loyam 
V.  Ottlii^,  38CU.681;  CAom  ▼.  CKoee^  16  Not.  262;  and  see  also  ITiite  Aiqtfie 
J^V  T.  RMntt  6  Kan.  187. 

Owns  or  AmiAU»  whsthsr  GmLrr  or  Naauoiaos  nr  PftBMRmre 
TBbm  to  Ruir  AT  Labob!  See  partioolBriy  Chicago  ttcR.JL'w.  Pokkm^  61 
Am.  Deo.  66;  Karwkaioket  w.  CleKiami  He.  R.  R.^  9i  IL  9l$i  Mwrraif  r.  8aiA 
CbroOna  J7.  J^.,  70  Id.  219^  and  noiae  the  thereto. 


Fraleb  V.  Seabs  Union  Wateb  Go. 

pa  CAuroniriA,  880^] 
llnjonrDEB  or  GAuni  or  Aonov  x»oib  mot  Eznr  wfawe  the  oomplaint 

aaka  damagea  for  the  immediate  injury  to  a  mining  elaim  oaaaed  by  the 

breaking  of  a  dam»  and  for  the  ooneeqnent  prerenting  the  plaintiflfi  from 

working  the  claim. 
OwvxR  OB  Dam  kubt  bo  Govbbh  and  Oohtbol  It  that  Injoiy  will  not 

reeolt  to  hia  neighbora. 
Wast  or  RBAaoNABui  Cabb  bt  PLAnvTim  to  Prbvbkt  Ivjubt  d  No 

Defbhsb  to  an  aotion  against  the  owners  of  a  dam  for  damages 

by  the  negligent  oonstmetion  and  vse  of  the  dam. 

Action  for  damagee.    The  £aot8  are  etated  in  the  opinion. 
Frane%9  J.  Dunn^  for  the  appellants. 
McCanneU  and  NUcb^  for  the  respondents. 


Jan.  1859.]    Fbalek  v.  Sears  Union  Watsb  Ca  66S 

By  Court,  Baldwin,  J.  This  was  an  action  for  iiquries  ta 
mining  claims,  and  loss  of  goId*bearing  earth,  occasioned  hj 
the  negligent  building  of  defendants'  dam  across  and  over  a 
ravine,  upon  which  the  plaintiffs'  claims  were  located — ih» 
daims  being  above  the  dam.  The  injury  is  charged  to  havo 
resulted  to  the  plaintiffs  from  the  careless  construction  of  the 
dam  and  a  reservoir,  iirhereby  the  gold*bearing  earth  of  tba 
plaintiffs  was  washed  away  by  the  water  and  lost,  and  other 
iiguries  done  to  their  mining  claims  and  property. 

The  defendants  demurred  to  the  complaint,  and  assigned 
several  technical  causes  of  demurrer.  The  main  ground  taken 
here  in  argument  is,  that  there  is  a  misjoinder  of  causes  ol 
action  in  the  complaint,  in  this:  that  the  complaint  claim* 
damages  for  the  immediate  injury  by  the  breaking  of  the  dam, 
to  the  p%y-dirt,  etc.,  of  the  plaintiffs,  and  also  to  the  plaintiff* 
in  preventing  tiiem  from  working  their  claim.  But  this  is  no 
migoinder — ^if  the  objection  be  warranted  by  the  facts— eveo 
according  to  the  rules  of  common-law  pleading,  which  recogr 
nised  the  nice  and  now  obsolete  distinction  between  the  action 
of  trespass  ffi  et  armi$  and  the  action  of  tieepass  <m  the  case* 
For  either  of  these  classes  of  damages,  the  form  of  remedy 
would  be  case  by  the  old  rule;  the  gist  of  the  action  not  being 
the  erection  or  breaking  of  the  dam,  but  the  negligence — ibm 
indirect  consequences  of  which  negligence  was  the  injury — 
just  as  in  cases  of  injuries  caused  by  the  not  keeping  of  streets 
in  repair,  and  the  like:  1  Ch.  PI.  126. 

The  complaint  seems  to  be  well  drawn,  and  sufficiently  state* 
the  fEtcts,  viz.,  that  the  plaintiffs,  before  the  committing  tho 
grievances  complained  of,  owned  and  possessed  the  premise* 
injured,  and  that  the  defendants  carelessly,  negligently,  and 
unskillfully  built  the  dam  'and  reservoir,  and  filled  it  with 
great  quantities  of  water,  which  they  detained  at  and  along 
the  dam,  thereby  causing  the  plaintiffs'  claims  to  overflow^ 
and  the  gold-dirt  to  be  washed  away,  and  the  claims  to  remain 
unworked,  etc. 

Numerous  instructions  were  given,  and  several  were  refused. 
The  court  instructed  tbie  jury  that  the  plaintiffs  could  not  re* 
cover  unless  the  defendants  were  guilty  of  gross  negligence; 
This  was  repeated  in  a  variety  of  forms.  We  think  that  if 
any  fault  is  to  be  finmd  with  the  charges  given,  it  is  that  they 
were  too  favorable  to  the  defendants. 

An  instruction,  marked  No.  4  of  those  asked  by  the  defend- 
ants, was  refused,  and  the  refusal  excepted  ta  The  court  wa* 
asked  to  charge  that  if  the  jury  believe  that  the  injuries  could 
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haye  been  prevented  hy  the  exerdse  of  reasonable  care  on  the 
part  of  the  plaintiffs,  they  most  find  for  the  defendants.  Thia 
was  refused.  If  such  an  instruction  be  proper  in  any  case,  it 
is  not  in  this.  The  plaintiffs  were  in  no  default  for  keeping 
their  property  on  their  own  premises,  nor  were  they  bound  to 
remove  it,  nor  to  rebuild  or  alter  the  defendants'  dam.  They 
eould  not  be  held  to  the  knowledge  of  the  consequences,  or  Um 
probable  injuries  resulting  from  the  defendants'  negligence. 
The  defendants  were  bound  to  see  to  their  own  property,  and  to 
so  govern  and  control  it  that  injury  would  not  result  to  their 
neighbor's.  If,  in  consequence  of  gross  neglect  on  the  part  of 
the  plaintiffs,  the  injury  happened,  a  different  rule  might  be 
applied;  but  a  mere  want  of  reasonable  care  to  prevent  the 
injury  does  not  impair  the  right  to  recover.  We  apprehend, 
if  a  man  carelessly  fires  a  gun  into  the  street,  that  it  would 
scarcely  be  admissible  for  him,  when  sued  for  the  injury  done 
another  by  it,  to  say  that,  by  reasonable  care,  the  other  might 
have  got  out  of  the  way. 

The  instructions  given  in  this  general  form,  if  the  substance 
oould  be  supported  under  any  given  state  of  facts,  could  only 
be  to  mislead  the  jury  in  this  case;  for  what  would  be  reason- 
able care  under  the  circumstances?  What  should  the  plain- 
tiffs have  done?  Should  they  have  controlled  the  property  of 
defendant?  or  removed  his  own  effects?  if  so,  when?  or  in- 
spected the  dam,  or  offered  to  repair  it,  or  given  formal  notion 
of  defects?  These  inquiries  show  the  danger  of  such  an  in* 
struction,  as  well  as  illustrate  the  radical  error  it  embodies: 
See  Lynch  v.  Nurdin,  1  Ad.  &  EJ.  29. 

Several  other  instructions  were  asked,  but  the  substance  of 
them  had  already  been  given;  and  the  body  of  the  charges, 
some  twelve  or  more,  presented  u>  the  jury  fully  and  clearly 
the  propositions  of  law  which  applied  to  tiie  whole  case,  and 
every  material  point,  and  enabled  the  jury  fiEdrly  to  pass  upon 
the  entire  issue. 

We  cannot  interfere  with  their  verdict,  there  being  some  evi- 
deuce  upon  which  it  can  rest. 

Some  other  errors  were  assigned,  but  we  think  it  onnacefi 
sary  to  notice  them. 

The  judgment  is  affirmed. 

Tbbby,  C.  J.,  concurred. 

LiABiunn  ov  Owvxui  09  Vamb  iob  Lrjusnst  8m  JMXiy  ▼•  Itowfcyy 
i7  Am.  Deo.  680,  aad  note,  when  the  qneetioii  is  diMoned;  also  Oowlm  ▼• 
Odder,  Id.  287.  The  principal  cue,  it  wiU  be  Men,  holde  them  to  a  wmj 
■trict  aooountabilitv. 
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[IS  CAUrOBKlA,  74.] 

iMoasL^ruMM  cuunroT  Rbquibb  Sufrehk  Conrr  to  Srin  RsAMnvB  Km  m 

BiGiBioini  IN  Wiumro,  th«  oosistitatioiiiil  daty  of  the  ooart  being  4k^ 

charged  by  the  renditioii  of  ite  dedekme. 
Ir  m  DraoBmoKABT  wrm  Oousr  wMgiaum  It  will  Givb  OfmoH  «■ 

PBONouvcDra  Judqwot,  end  if  giTen,  whether  it  will  be  oral  or  Ib 

writing. 

JUSOIB   OF   COUBT   HAT   OoWTROh   ITS   RlOOBM   eO   Cw  !■  MMtlll   tO  Om 

proper  adminiitaretioQ  of  justice,  and  this  control  la  beyend  the  teach  «f 
legislation. 

SKEHuuf  or  CouBT  CovBRruTBS  IXB  Jytdoxkht;  while  the  opinion  iepr»> 
sents  meiely  the  reasons  for  that  judgment. 

DHmoK  ov  SxTntSMS  Coubt  nr  Oaloobnia  d  Ebtxrxd  ov  Rmokd  Iiih» 
DiATELT  on  its  rendition,  and  can  only  be  changed  throagh  a  regular 
application  to  the  court,  upon  a  petition  for  a  rehearing  or  a  Modiie^ 
tlon.  But  the  opinion  of  the  court  is  the  property  of  the  judges,  subjed 
to  their  revision,  oorreotion,  and  modification  in  any  particular  daenad 
adyisable  until,  with  the  approbation  of  the  writer,  it  la  transcribed  sa 
the  records,  when  it  ceases  to  be  subject  to  change,  esoepi  through  vegP- 
lar  proceedings  before  the  court  therefor,  by  petition. 

CuBx  ov  Coubt,  tbduok  OomBciTUTioKiLL  Omon^  m  SuBjior  lo  Qbobm 
of  Coubt  in  regard  to  the  control  of  its  records. 

Bjectmbnt.  The  defendant  recovered  judgment  in  the  lower 
court.  On  appeal,  this  judgment  was  reversed  by  the  supreme 
court  from  the  bench.  No  opinion  in  writing  was  filed,  but  th* 
reasons  of  the  court  for  the  decision  were  stated  orally.  PlaiiH 
tifiTs  counsel  presented  a  petition  asking  the  oourt  to  file  m 
written  opinion. 

WtUiam  T.  WaUaeej  for  the  petitioner. 
Spencer  and  Rhodesj  for  the  respondent. 

By  Court,  Field,  J.  At  the  present  term,  the  judgment  in 
this  case  was  reversed  without  any  opinion  being  given  setting 
forth  the  reasons  for  the  reversal.  The  appellant  now  moves 
the  court  to  file  an  opinion,  and  cites  section  69  of  the  statute 
of  May  15,  1854,  amending  the  practice  act,  which  provides 
that  ''all  decisions  given  upon  an  appeal  in  any  appellate 
court  of  this  state  shall  be  given  in  writing,  with  the  reason 
therefor,  and  filed  with  the  clerk  of  the  court,"  except  in  cases 
tried  in  the  county  court,  on  appeal  fix>m  a  justice's  court. 

The  provision  of  the  statute  had  not  been  overlooked  when 
the  decision  was  rendered.  It  is  but  one  of  many  provisions 
embodied  in  different  statutes  by  which  control  over  the  judi-' 
eiary  department  of  the  ([ovemment  has  been  attempted  by 
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legislation.  To  accede  to  it  any  obligatory  force  wonld  be  to 
eanction  a  most  palpable  encroachment  upon  the  independence 
of  this  department  If  the  power  of  the  legislature  to  prescribe 
the  mode  and  manner  in  which  the  judiciary  shall  discharge 
their  official  duties  be  once  recognized,  there  will  be  no  limit 
to  the  dependence  of  the  latter.  If  the  legislature  can  require 
the  reasons  of  our  decisions  to  be  stated  in  writing,  it  can  for- 
bid their  statement  in  writing,  and  enforce  their  oral  announce* 
tnent  or  prescribe  the  paper  upon  which  they  shall  be  written, 
^and  the  ink  which  shall  be  used.  And  yet  no  sane  man  will 
fustify  any  such  absurd  pretension;  but  where  is  the  limit  to 
this  power  if  its  exercise  in  any  particular  be  admitted? 

The  truth  is,  no  such  power  can  exist  in  the  legislative  de- 
partment or  be  sanctioned  by  any  court  which  has  the  least 
respect  for  its  own  dignity  and  independence.  In  its  own 
sphere  of  duties,  this  court  cannot  be  trammeled  by  any  legi»- 
tative  restrictions.  Its  constitutional  duty  is  discharged  by 
the  rendition  of  decisions.  The  legislature  can  no  more  require 
this  court  to  state  the  reasons  of  its  decisions  than  this  court 
can  require,  for  the  validity  of  the  statutes,  that  the  legislature 
fihall  accompany  them  with  the  reasons  for  their  enactment. 
The  principles  of  law  settled  are  to  be  extracted  from  the 
records  of  the  cases  in  which  the  decisions  arc  rendered.  The 
reports  are  full  of  adjudged  cases  in  which  opinions  were  never 
delivered.  The  facts  are  stated  by  the  reporter,  with  the  points 
arising  thereon,  and  are  followed  by  the  judgments  rendered; 
end  yet  no  one  ever  doubted  that  the  courts,  in  the  instances 
mentioned,  were  discharging  their  entire  constitutional  obliga- 
tions: See,  by  way  of  illustration,  cases  in  1  Conn.,  in  1  Brock. 
Va.  Cas.,  and  in  4  Har.  &  M. 

The  practice  of  giving  the  reasons  in  writing  for  judgments 
has  grown  into  use  in  modem  times.  Formerly,  the  reasons, 
if  any  were  given,  were  generally  stated  orally  by  the  judges 
end  taken  down  by  the  reporters  in  short-hand:  1  Bla.  Com.  71. 

In  the  judicial  records  of  the  king's  courts,  "  the  reasons  or 
causes  of  the  judgment,"  says  Lord  Coke, ''  are  not  expressed, 
for  wise  and  learned  men  do,  before  they  judge,  labor  to  reach 
to  the  depth  of  all  the  reasons  of  the  case  in  question,  but  in 
their  judgments  express  not  any;  and  in  truth,  if  judges  should 
set  down  the  reasons  and  causes  of  their  judgments  within 
every  record,  that  immense  labor  should  withdraw  them  from 
the  necessary  services  of  the  commonwealth,  and  their  records 
should  grow  to  be  like  elepJiantimi  libri^  of  infinite  length,  and, 
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in  mine  opinion*  lose  somewhat  of  fheir  present  anthority  and 
reverence;  and  this  is  albo  worthy  for  learned  and  grave  men 
to  imitate:"  Co.,  pt  8,  pref.  5. 

The  opinions  of  the  judges^  setting  forth  their  reasons  for 
their  judgments,  are  of  course  of  great  importance  in  the  in- 
formation they  impart  as  to  the  principles  of  law  which  gov- 
em  the  court  and  should  guide  litigants;  and  right-minded 
judges,  in  important  cases — ^when  the  pressure  of  other  business 
will  permit-  mtIII  give  such  opinions.  It  is  not  every  case,  how- 
ever, which  will  justify  the  expenditure  of  time  necessary  to 
write  an  opinion.  Many  cases  involve  no  new  principles,  and 
are  appealed  only  for  delay.  It  can  serve  no  purpose  of  public 
good  to  repeat  elementary  principles  of  law  which  have  never 
been  questioned  for  centuries. 

The  court  must  therefore  exercise  its  own  discretion  as  to  the 
necessity  of  giving  an  opinion  upon  pronouncing  judgment,  and 
if  one  is  given,  whether  it  shall  be  orally  or  in  writing.  In  the 
exercise  of  that  discretion,  the  authority  of  the  court  is  absolute. 
The  legislative  department  is  incompetent  to  touch  it. 

With  the  expression  of  these  views,  we  might  close  this  opin- 
ion  by  denying  the  motion;  but  it  will  not  be  impertinent  to 
the  matter  under  consideration  to  say  a  few  words  as  to  the 
control  of  the  court  over  its  opinions  and  records.  There  are 
some  misapprehensions  on  the  subject,  arising  chiefly  from  a 
confiision  of  terms,  and  from  a  misconception  of  the  relation 
of  the  different  departments  of  government  to  each  other,  and 
the  entire  independence  in  its  line  of  duties  of  the  judiciary. 
The  terms  ''  opinions  "  and  ''  decisions  "  are  often  confounded, 
yet  there  is  a  wide  difference  between  them,  and  in  ignorance 
of  this,  or  by  overlooking  it,  what  has  been  a  mere  revision  of 
an  opinion  has  been  sometimes  regarded  as  a  mutilation  of  a 
record.  A  decision  of  the  court  is  its  judgment;  the  opinion 
is  the  reasons  given  for  that  judgment.  The  former  is  entered 
of  record  immediately  upon  its  rendition,  and  can  only  be 
changed  through  a  regular  application  to  the  court,  upon  a 
petition  for  a  rehearing,  <nr  a  modification;  the  latter  is  the 
property  of  the  judges,  subject  to  their  revision,  correction,  and 
modification,  in  any  particular  deemed  advisable,  until,  with 
the  approbation  of  the  writer,  it  is  transcribed  in  the  records. 
In  the  haste  of  composition,  some  errors  will  occur;  in  the 
copying,  several;  in  the  printing,  many.  There  will  also  be, 
at  times,  expressions  of  opinion  on  incidental  questions,  too 
strong  and  unqualified.    All  these  errors,  whether  in  language, 
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form,  or  substance,  should  be  corrected  before  a  pnblicatioii  is 
permitted,  as  an  authoritative  exposition  of  the  law,  and,  ss 
such,  binding  upon  the  court.  The  power  of  enforcing  a  correct 
publication,  when  the  publication  is  authorized,  cannot  reason- 
ably be  denied.  In  no  civilized  state  except  in  California  has 
the  existence  of  this  power  ever  been  doubted.  Every  judge, 
from  the  chief  justice  of  the  supreme  court  of  the  United  States 
down,  claim  and  exercise,  without  question,  the  right  of 
revision,  including  thereby  modification  and  partial  suppres* 
sion  of  his  opinions.  In  the  recent  case  in  relation  to  the 
Butter  grant,  we  are  informed  that  application  was  made  for  a 
copy  of  the  opinion  delivered,  and  that  the  application  was 
refiised,  on  the  ground  that  Mr.  Justice  Campbell,  who  de* 
livered  it,  wished  to  revise  it  before  it  left  the  clerk's  office. 
When  the  opinions  have  been  revised  and  finally  approved  and 
recorded,  then  they  cease  to  be  the  subject  of  change.  They 
then  become  like  judgment  records,  and  are  beyond  the  int^ 
ference  of  the  judges,  except  through  regular  proceedings  be- 
fore.the  court  by  petition. 

The  records  of  the  oourts  are  necessarily  subject  to  the  ooq* 
trol  of  the  judges,  so  far  as  may  be  essential  to  the  proper 
administration  of  justice.  The  court  hears  arguments  upon 
its  records;  it  decides  upon  its  records;  it  acts  by  its  records; 
its  openings  and  sessions  and  adjournments  can  be  proved 
only  by  its  records;  its  judgments  can  only  be  evidenced  by 
its  records — ^in  a  word,  without  its  records  it  has  no  vitality. 
Legislation  which  could  take  from  its  control  its  records  would 
leave  it  impotent  for  good,  and  the  just  object  of  ridicule  and 
contempt.  The  clerk,  it  is  true,  is  a  constitutional  officer — not 
subject  to  appointment  or  removal  by  the  court — but  subject^ 
in  the  control  of  the  records,  to  its  orders.  It  is  true,  the  court 
cannot,  without  great  abuse  of  its  powers,  take,  directly  or  in* 
directly,  from  the  clerk  the  perquisites  of  his  office  for  copies 
of  opinions  and  papers  on  file,  nor  authorize  the  destruction  or 
mutilation  of  any  of  the  records,  but,  subject  to  these  limita* 
tions,  it  must  necessarily  exercise  control^  that  justice  may  bo 
done  to  litigants  before  it. 

The  power  over  our  opinions  and  the  records  of  our  court  we 
shall  exercise  at  all  times  while  we  have  the  honor  to  dt  on 
the  bench,  against  all  encroachments  from  any  source,  but  in 
a  manner,  we  trust,  befitting  the  highest  tribunal  in  the  state. 
We  cannot  possibly  have  any  interest  in  the  opinions  except 
that  they  shall  embody  the  results  of  our  most  mature  delibera- 
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tion,  and  be  presented  to  the  public  in  an  authentie  fivm,  aifttr 
they  have  been  subjected  to  the  most  oarefiil  reriaon. 
Motion  denied. 

Terry,  C.  J.,  concurred* 

LniBLATlTB   ANB   JUDIOUL   DiPAKniBraB   OT  GonBIWlHT  AMk   IllDB- 

nuiUKHT  within  the  limita  Msigiied  to  aaoh:  8m  Hdmikhu  ▼•  Oovemor,  S3  Am. 
Deo.  SM;  />0  C%«fe/to  t.  t^akdM,  5S  Id.  670;   Wrighi  ▼.  ITr^AA  56  Id. 

The  principal  oase  n  cnxD  in  /»  re  Stewart  and  Newiom,  13  Nat  Beak. 
Beg.  295,  es  an  aathority  ahowing  how  Car  the  legielafciTe  department  of  a 
forenunent  oan  impair  or  dictate  the  maimer  fai  iHiioh  the  powen  ol  the 
jEdioial  department  ahaU  be  ezerciaed. 
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[U  CAuiamiA,  All 

Aeiwee  Consotino  Of  Gebtseal  Dbnialb  without  VEBznGATiOE  Aoxm 
GxNTmrBNSSs  and  dne  execution  of  a  note  eoed  on,  where  a  copy  of  inch 
note  ii  attached  to  and  made  part  of  the  complaint. 

Iv  Action  on  Note  and  Mobtoaob,  Intbstbnznu  Obiditobs  of  the  de- 
fendant, who  aUego  the  note  and  mortgage  to  be  fraadnlent  aa  againat 
them,  cannot  therefor  prevent  a  judgment  for  pleintiff  againat  defendant^ 
bnt  are  entitled  merely  to  protection  agamat  the  enforcement  of  the 
judgment  to  their  prejudice. 

lb  Bntitlb  Pibson  to  Intebvene  in  Suit,  He  inrar  sate  iNTEBSflT  in 
Maree  in  LmoATiON,  of  aaok  a  direct  and  immediate  character  that 
the  iateiYeiior  wiU  either  gain  or  loae  by  the  direct  legal  operation  and 
effsot  of  tho  judgment.  Hia  interest  muat  be  one  created  by  a  claim  to 
the  demand,  or  lome  part  thereof  in  auit,  or  by  a  claim  to  or  lien  upon 
the  property,  or  eome  part  thereof,  which  ia  the  aubject  of  litigation. 

fimPLE  OoHTBAor  GBBDrroB  Off  CtomiON  Bebtoe  cannot  Intbbtene  in  a 
loredoanre  auit  against  debtor. 

JUDQIfEHT  CbEDIT0B3  HAVINO  LiBN  HAT  LffTlBVENE  IN  FOEEOLDBOEE  SCTT 

AGAINST  Dkbtob  aa  subsequent  incumbrancers. 
JimawDn  Cbeditobs  havino  Liens  on  Mobtoaoed  PBSimaBi  are  neoea* 
sary  parties  to  a  complete  adjustment  of  all  interests  in  such  premises, 
and  the  court  may  order  them  to  be  made  parties  on  petition  ol  intsi^ 
▼entioD,  or  by  amendment  of  the  complaint. 

BOESEQVENT  CbIDITOBS  CANNOT  COMPLAIN  THAT  DbbTOB's  NoTI  AND  MOBT- 

OAOE  WEBS  ExIOUTED  WTTHOCT  CONSIDERATION. 
VOUTNTABT  CONTETANOE  IS  NOT  VoiO  AS  AGAINST  SUBSEQUENT  ORBDITOEa 

vnless  fraadnlent  in  fact — that  is,  made  with  a  Tiew  to  future  debts — 
.  bat  evidenoe  of  aa  intent  to  defraud  existing  creditora  is  deemed  auffi* 
oient  jprima  fotie  eTidence  of  fraud  against  subsequent  creditors. 

Acmojx  cm  note  and  mortgage  against  the  Volcano  Water 
Cknnpany.    The  company  filed  an  answer  of  general  denial* 
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prioritieB  of  the  eevsral  liens.  Looking,  then,  to  the  petitioii 
of  these  judgment  creditors,  and  treating  it  as  an  answer  to 
the  complaint,  and  the  parties  as  asserting  a  priority  in  the 
Hens  of  their  several  judgments  oyer  the  lien  of  mortgage,  we 
find  its  allegations  insufficient,  if  established,  to  justify  a  decree 
postponing  the  mortgage  to  the  judgments.  These  judgments 
w«e  all  rendered  long  after  the  execution  of  the  note  and 
mortgage — with  one  exception,  more  than  a  year  afterwards. 
It  is  not  averred  that  these  interveners  were  creditors  of  the 
company  when  the  note  and  mortgage  were  executed,  or  that 
the  company  was  then  indebted  to  any  other  person,  or  that 
the  note  and  mortgage  were  given  with  intent  to  defraud  sub- 
sequent creditors.  It  only  avers  that  they  were  not  executed 
by  the  trustees  by  any  authority  from  the  company,  or  to  pay 
or  secure  any  of  its  debts,  or  for  any  consideration  received  by 
it;  but  were  given  to  pay,  or  to  secure  the  payment  of^  a  debt 
of  certain  stockholders  of  the  company,  contracted  to  meet  the 
assessments  levied  upon. their  shares.  If  these  averments 
were  true,  the  subsequent  creditors  are  not  in  a  position  to 
complain.  It  rests  only  with  the  company  to  question  the 
authority  of  the  trustees,  or  the  validity  of  the  note  and  mort- 
gage for  want  of  sufficient  consideration.  Subsequent  credi- 
tors have  nothing  to  do  with  them.  The  statute  of  13  Eliz.,  c. 
5,  is  the  foundation  of  the  acts  on  the  subject  of  conveyances 
to  hinder,  delay,  or  defraud  creditors  in  the  several  states,  and 
has  been  substantially  incorporated  into  our  law:  Act  concern- 
ing fraudulent  conveyances  and  contracts,  sec.  20.  This  sta^ 
ute,  says  Hovenden,  '^  declares  all  gifl»,  conveyances,  and 
alienations  of  real  or  personal  estate,  whereby  creditors  may 
be  delayed  or  defrauded,  void  as  against  such  creditors;  but 
judicial  interpretation  has  determined  that  creditors  at  the 
time  of  the  transaction  are  alone  intended  by  the  statute. 
Thus  a  settlement  made  after  marriage,  and  therefore  con- 
sidered voluntary,  will  be  maintained  against  subsequent  credi- 
tors, provided  the  settler  was  not  indebted  at  the  time  he  made 
it  This  general  rule  must,  however,  be  qualified  so  as  to 
exclude  cases  of  positive  fraud.  It  is  not  necessary  that  a 
man  should  be  actually  indebted  at  the  time  he  enters  into  a 
voluntary  settlement  to  make  it  fraudulent;  if  he  do  so  with 
A  view  to  his  being  indebted  at  a  future  time,  it  is  equally  a 
fraud,  and  ought  to  be  set  aside:"  2  Hovenden,  74. 

As  against  subsequent  creditors,  then,  a  conveyance,  even  if 
voluntary,  is  not  void,  unless  fraudulent  in  fact;  that  is,  unless 
made  with  the  view  to  friture  debts,  though  evidence  of  an  in- 
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tent  to  defraud  existing  crediton  is  deemed  sufficient  prima 
facie  evidence  of  fraud  against  subsequent  creditors:  Sexton  t. 
Wheatouy  8  Wheat  229;  Bennett  v.  Bedford  Bank,  11  Mass. 
421;  Benton  v.  Jonee,  8  Conn.  186;  Carlisle  v.  Riehy  8  N.  H. 
44;  MiUer  v.  Thompeonj  8  Port.  (Ala.)  196;  Bogard  v.  OardUy^ 
4  Bmed.  &  M.  802;  Wadeworth  v.  HavenSj  3  Wend.  411;  EUioU 
V.  Homy  10  Ala.  348  [44  Am.  Dec.  488];  Edwarde  v.  CdUma/n^ 
2  Bibb,  204;  SmUh  ▼.  Zoioea,  6  N.  H.  67;  Parhinm  v.  Wdeh, 
19  Pick.  231. 

The  only  statement  in  the  petition  of  the  creditors  iti  refine 
enoe  to  any  indebtedness  of  the  company  is  that  before  the 
execution  of  the  note  and  mortgage,  the  company  had  become 
indebted  to  a  much  greater  amount  than  the  amount  of  the 
capital  stock  paid  in.  This  statement  may  be  strictiy  truOi 
and  yet  the  fact  exist  that  the  company  was  not  at  the  time 
indebted  in  any  amount  whatever.  The  indebtedness  may 
have  been  contracted,  and  have  been  entirely  canceled,  or  the 
company  may  have  been  in  possession  of  property  greatiy  ex« 
ceeding  its  existing  obligations,  and  with  which  such  obliga- 
tions were  afterwards  entirely  satisfied. 

The  views  which  we  have  expressed  dispose  of  the  case  upon 
the  pleadings  and  petitions  of  intervention,  and  render  it 
unnecessary  to  pass  in  review  the  questions  raised  upon  the 
testimony.  The  judgment  must  be  reversed,  and  the  court 
below  directed  to  enter  a  judgment  against  the  company  for 
the  amount  due  on  the  note  described  in  the  complaint,  and  to 
decree  a  sale  of  the  mortgaged  premises,  and  the  application 
of  the  proceeds  of  the  sale:  1.  To  the  payment  of  such  judg- 
ment and  the  amount  due  the  other  defendants,  such  payment 
to  be  made  to  the  parties  pro  rata;  and  2.  To  the  payment  d 
the  several  judgments  of  the  interveners,  Shaffer  and  others, 
in  the  order  in  which  they  became  liens  upon  the  mortgaged 
premises;  and  to  dismiss  the  petition  of  the  intervenor  Rawle. 

Ordered  accordin|^y. 

Tbbby,  C.  J.9  and  BAumnr,  J.,  oonenned. 


Ihtebventzon,  Biqbt  ov:  See  OhaMer  v.  FiOkm^  20  Am.  Dee.  188^  and 
GMee  coUeoted  in.  note  200.  In  B^eyer  t.  Ihmtla,  21  CU.  287,  the  prineipel 
caae  ie  cited  m  an  witliority  ahowing  when  an  interrention  may  take  plaoa 
To  aathoriae  a  penon  to  intenreney  hk  interaat  in  a  suit  nmat  be  one  cieated 
by  a  claim  to  the  demand,  or  aome  part  thereof,  in  aait^  or  by  a  daim  to  er 
lien  npon  the  fxroperty,  or  aome  part  thereof  which  ia  the  aabject  of  the  liti- 
gation: SUkh  T.  CfMner,  38  Id.  611,  citing  the  principal  case.  Fartiea  bar* 
ing  an  equitable  rights  concemiDg  wfaidi  they  will  be  bonnd  by  the  direct  and 
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l^gal  operatioii  of  a  jadgmoiit^  may  properly  interreiM:  OrmiwM  ▼.  Mmnrk^ 
29 Id.  154;  SmUhv.  F<mi,48WiB.  161»  dting tliA prineipsl cms. 

CovYKTAXiCMB,  WHEN  Fbjluvulmkt  ab  AOAixn  SuMuqowan  GBKDnon:  8m 
^ HuggiM t.  Perrine^  67  Am.  Deo.  ISl,  and  note  188;  LeMw.  Wlggk^9ilL 
Uaadnotoim. 


GrooDWiN  V.  Hammond. 

pS  CAUfOBaiA,  ]i8L] 

RHPOonrni  to  Bnx  in  Bqurt,  and  DnrfEre  Okabqis  tbbsev,  Ii 

not  oridnoo  for  tlia  dfif<mdaiit»  thoo^  tlio  bQl  bo  noteinod  ^7  oiia  wH* 

nooioiily. 
CUiiiioiufiA  PiuioncB  Act  Govxsira  All  Caseb,  Lmul  anb  Equitabli^  ^7 

tho  oamo  mlea,  at  least  in  regud  to  endenoe  necoMory  to  oiutaiB  the 

pkadingi. 
ImntuMSMT  Fbavdulimt  ab  Imm  n  Void  for  all  pnrpoieo  of  pratootkn  th 

the  frandnlent  aotor. 

Bill  to  set  aside  fira^xdiilent  tnui^fen  of  sfnoh.  The  opinloii 
etates  the  fiactB. 

YalSf  for  the  appellant. 

Harman  a«d  Labattj  ton  the  respondeat. 

By  Coorti  Baldwin,  J.  Bill  to  set  aside  as  fraadnhni  tiPS 
transfers  of  stock  of  the  California  Coal  Company,  from  the  de- 
fandants  Chittle  and  Wardner,  to  defendant  Hammond. 

The  court  below,  on  express  evidence  of  the  ezistenoe  of  the 
fraud,  found  for  the  plaintiff. 

Several  points  are  made  bj  the  appellant: 

1.  That  this  proof  was  made  bj  one  witness  only,  and  this 
in  contradiction  to  the  defendant's  answer,  which  was  leqponr 
sive^to  and  negatived  the  charge  in  the  bill;  and  that»  bj  the 
rule  of  equity  pleading,  this  is  not  sufficient. 

The  point  is  not  well  taken.  We  have  held  recently  in  sev- 
eral cases  that  the  practice  act  governs  all  cases  of  pleading, 
legal  and  equitable,  by  the  same  rules,  at  least  in  this  respect; 
and  that  the  answer  is  not  evidence  for  the  defendant. 

2.  That  the  decree  is  against  evidence.  We  have  looked 
into  the  proof  and  think  it  sustains  the  decree;  at  leasts  that 
the  judge  below  had  legal  evidence  before  him  of  the  alleged 
fraud,  and  we  do  not  see  any  such  error  as  would  justify  our  in- 
terference with  his  ccmdusion. 

8.  That  the  decree  is  erroneous  in  setting  aside  the  transfet 
in  (oto,  and  not  allowing  the  alleged  fraudulent  vendee  to  liold 
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Ihe  stock  as  seciirity  to  reimburse  him  for  the  amoonti  ex- 
pended by  him  in  pfurchaac-money  and  assessments. 

In  some  cases  of  mere  constmctive  frauds,  this  principle  is 
held  by  courts  of  equity;  and  in  some  instances  of  actual  fraud, 
the  like  doctrine  has  been  maintained.  But  these  last  are  rare 
exceptions  to  the  general  rule.  AVhere  the  fraud  is  actual,  and 
eharacterises  the  transaction  ab  initio^  we  think  the  better  rule 
is,  that  the  deed  is  void  for  any  purpose  of  protection  to  the 
fraudulent  actor:  See  Borland  v.  Walker^  7  Ala.  280;  SandB  ▼. 
Codjriiej  4  Johns.  636  [4  Am.  Dec.  803],  where  the  authorities 
ve  collected. 

The  decree  is  affirmed. 

rxBBY,  C.  J.,  ooncuxred. 

Amwim  TO  Bill  m  Bquitt,  Emor  ab  Emmos:  See  Omreitm  t.  Vmrn^ 
<«M»  M  Am.  Deo.  492;  ^iidfc  t.  iffwoKy,  S6  Id.  SSI,  and  nolti  to  both  eeoee. 

TBI  PRVCVAL  CAM  u  oiTBD  IB  8wi^/ord  ▼.  Rogtn,  23  CU.  2SSk  to  tlie 
pobt  that  uk  inetroaieat  frandnleat  ab  kikh  ie  Toid  for  all  pnrpoaea  of  pro- 
teetion  to  the  CraadBlaBt  aotor;  and  m  dividing  the  caao^  the  ooort  my  that  a 
ooDveyaaoe  taiated  with  fraad  wiU  boI  be  allowed  to  stapd  even  aa  aeoBrity 
te  advaneaa  aotaally  auida. 


Bekblet  v.  MouNTAnr  Lake   TTatbb  Gompakt. 

[IS  oauvoBBiA.  m] 

OwxvB  or  Lahu  nr  rmMiBiios  n  EirrrrLBD  to  IvjVHcnoiir  to  prerjat 
iikaolT«Bt  detaidanta  from  eatering  vpoB  asch  land,  aad  by  meant  of 
ezcaTation%  embaakmanti^  and  diTeraion  ol  Taloabla  8traama»  eoaunittiiig 
irrepaimbla  inJBiyt  and  d^apoiliag  the  had  of  the  anhetanoa  ei  the  inheri- 
taaee,  beaidea  oreating  a  oload  apoa  the  plaiatifl'a  title. 

Pbtvatb  Pbopbbtt  oamhot  bb  Takbn  bob  Pvbuo  Usb  withoBt  fint  pay- 
ing or  aeoaring  to  the  owner  jnat  eompeaaatioa  therefor,  aa  a  oonditioa 
preoedent  to  title  or  the  right  of  poaseaaion  by  the  publio  or  ita  agent. 

Pabtt  PBOOcrBino  Ordeb  vob  CoBBBMHATioir  or  Pbitatb  Pbopertt  re 
PuBUO  Vm  cannot,  without  complying  at  aU  with  the  reqnirementa  ol 
the  proceedings  which  are  of  aerrioe  to  the  owner,  lay  by  for  four  year% 
and  then  withoot  notice  gtre  effect  to  the  prayiona  aad  initiary  acta 
thrmigh  which  he  deraigna  hii  title. 

Obi  RiLroro  bob  Titlb  to  Pbopbbtt  oh  ExnL&OBDniABT  Mods  ot 
AoQcmmoN  Oitbn  Hm  bt  Law,  and  againat  the  wiU  of  the  owner, 
muat  ahow  atrict  compliance  with  the  atatatoty  ndea  from  which  bia 
title  accmea. 

Ob  OOBDBMBATIOV    OV  PBIVATB    PBOPBBTT    TO   PiTBLIO  Us%    COmpenaatiCB 

■aal  be  made  within  a  abort  period,  or  the  pririlege  of  taking  the  prop* 
Mtj  Bsder  the  eoBdemaatica  wiU  be  deemed  ahandoaed. 
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BavA  Wwm  PinKSJunR  ov  Laud  b  war  Aimno)  bt  Pboobdotos  m 
En  OomBiDiAiioir  to  PmnJO  Un»  pending  at  the  tuna  of  panhiM, 
if  ha  had  no  notioe  U  noh  prooeedtngi^  and  no  aotioa  U  Ik  femiokB  had 

Appbal  from  the  district  court  of  the  fourth  judicial  dittriet, 
county  of  San  Frandflca  The  facta  are  fully  stated  in  thB 
opinion. 

Tkomas  0.  HamUy^  Elisha  Cook,  and  MeDaugal  and  flhorp, 
for  the  appellant. 

ShafterSj  Park^  and  Heydenfddty  for  the  respondents. 

By  Court,  Baldwin,  J.  The  plainti£b  below,  reepoiideiita 
here,  filed  this  bill,  averring  that  they  are  the  owners  of  certain 
lands  lying  in  San  Francisco  county,  and  situate  at  the  moath 
of  Lobos  creek;  that  their  title  comes  from  one  Emerson,  who 
originally  held  the  same,  and  that  the  plaintiffs  have  jointly 
possessed  these  lands  since  the  sixteenth  day  of  May,  1854; 
that  the  defendants,  on  the  twenty-ninth  day  of  June,  1867, 
obtained  an  order  or  judgment  in  the  fourth  district  court  for 
the  condemnation  of  these  lands  for  the  use  of  defendants.  It 
is  alleged  that  this  judgment  of  condemnation  is  void,  or  should 
be  so  declared.  The  plaintiffs  say  that  this  judgment  was 
irregular,  and  they  assign  the  particular  grounds  which,  thej 
say,  avoid  it.  They  aver  that  the  proceedings  were  dismissed 
before  this  final  order  thus  assailed  was  made;  that  they  were 
voluntarily  abandoned  before  this  time;  and  the  bill  charges 
that  the  company  threaten  to  enter  under  the  order,  and  that 
they  will,  unless  prevented,  proceed  to  make  excavations,  em- 
bankments, and  structures  on  the  land,  and  divert  valuable 
springs  and  streams  thereon;  and  that  the  company  and  Scan- 
nell,  the  sheriff,  acting  under  the  order,  are  insolvent.  An  in- 
junction was  granted  according  to  the  prayer  of  the  bill.  The 
plaintiffs  claim  to  be  in  possession,  and  they  assert,  as  the 
natural  consequences  of  the  act  they  seek  to  enjoin,  besides 
that  a  cloud  upon  their  title  is  created,  irreparable  injury  by 
insolvent  persons  entering  upon  ftieir  property  and  despoiling 
it  of  the  substance  of  the  inheritance.  They  say  that  this  is 
an  irreparable  damage,  and  that  the  remedial  principle  of 
equity  jurisprudence,  which  makes  this  a  matter  of  chancery 
Jurisdiction,  applies  in  full  force  to  such  a  case.  If  this  state 
of  fificts  be  maintained,  there  seems  to  be  no  doubt  in  reason 
and  on  authority  of  the  propriety  of  the  equitable  interfaieDoe: 
Bee  BUme  v.  Commercial  R,R,Oo^4  MyL  A  Cr.  122;  Afar  v. 
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BegeikUf  Canal  Co.j  Coop.  Ump.  Eldon,  77;  Bonaparte  ▼.  Can^ 
den  and  Ambay  R.  R.  Co.,  1  Baldw.  232. 

It  is  necessary,  to  a  proper  understanding  of  the  questions 
involved  in  this  issue,  to  consider  the  facts  shown  by  the 
record.  That  the  title  to  this  property  was  in  Emerson  is  con< 
ceded;  for  the  defendants  claim  to  have  a  right  of  entry  by 
virtue  of  proceedings  condemning  it  as  his.  The  only  ques* 
tion,  then,  is,  whether  they  have  so  proceeded  as  to  subject  it 
legally  to  their  use  or  dominion.  It  is  not  necessary  to  ques- 
tion the  right  of  the  state  government,  by  virtue  of  its  eminent 
domain,  to  take  private  property  for  public  use  in  an  author* 
ized  manner,  nor,  as  a  corollary  or  consequence  of  this  general 
governmental  power,  to  authorize  its  agents,  whether  corporate 
foodies  or  individual,  to  exercise  this  high  sovereign  preroga- 
tive. But  it  is  just  as  indisputable  that  this  right  can  only 
be  exercised  in  pursuance  of  law,  and  in  conformity  to  the 
constitution.  A  citizen  is  entitled  to  hold  his  property  free  of 
any  interference,  except  through  the  taxing  power  from  the 
government,  or  his  fellow,  subject  to  this  one  qualification: 
that  when  it  is  necessary  for  the  purposes  of  the  public,  it  may 
be  taken  from  him,  provided  the  government  so  taking,  ot 
authorizing  others  to  take  it,  shall  make  the  owner  just  com- 
pensation;  which  must  be  paid  or  secured  to  him  before  he  if 
deprived  of  his  possession.  This  has  been  decided  in  many 
cases,  and  recently  by  this  court  in  the  case  of  McCatdey  v. 
Weller,  12  Cal.  500. 

The  defendant,  in  this  case,  is  a  corporation  organized  under 
the  act  of  April  22,  1850,  for  the  purpose  of  introducing  fresh 
water  into  the  city  of  San  Francisco  from  the  Mountain  lake, 
situated  in  the  vicinity  of  the  city.  One  Merrifield  was  au* 
thorized  by  a  city  ordinance  to  introduce  the  waters  of  the 
lake  into  the  city  for  the  period  of  twenty-five  years  ensuing 
the  first  day  of  January,  1853,  and  by  that  day  the  work  was 
to  be  done.  Afterwards  Merrifield  assigned  his  rights  to  this 
company.  The  city  authorities  extended  the  period  for  the 
completion  of  this  work  from  time  to  time,  until  September, 
1857.  After  this  time,  it  is  charged  in  the  bill,  and  not  de- 
nied, that  the  work  not  having  been  completed,  the  board  of 
supervisors  passed  a  resolution  declaring  the  privileges  at  an 
end. 

On  the  fifteenth  of  June,  1853,  the  company  filed  a  petition 
in  the  fourth  district  court  to  condemn  the  hmds  in  question. 
Commissioners  were  appointed  June  24,  1853,  who  leportej 
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August  23, 1853,  as  to  the  valae  of  the-  lands — ^among  others, 
that  the  land  of  Emerson  was  worth,  with  crops,  etc.,  three 
thousand  dollars. 

On  December  25,  1856,  the  company,  without  notice  to  the 
plaintiffs,  procured  an  order  confirming  the  report  of  1853.  On 
the  twenty-ninth  of  June,  1857,  without  notice  to  plaintiffs,  the 
company  procured  a  final  order  or  judgment  condemning  the 
lands,  and  directing  that  defendants  should  be  let  in  posses- 
sion on  payment  of  the  three  thousand  dollars.  Emerson  was 
once  the  owner  and  in  possession  of  a  part  of  the  lands  sought 
to  be  condemned — ^this  being  that  in  dispute  here.  Perkins 
and  Bensley,  claiming  through  Emerson,  have  possessed  the 
land  jointly  since  October,  1853. 

Before  this  final  judgment  of  confirmation,  vi2.|  on  the  seven* 
teenth  of  December,  1853,  an  order  was  entered  on  the  minutes 
of  the  fourth  district  court,  reciting  that  it  appeared  to  the  court 
that  said  company  did  not  intend  further  to  proceed  to  obtain 
possession  of  the  lands  named  in  their  petition,  and  dismissing 
the  action;  and  it  is  charged  in  the  bill,  and  not  denied,  that 
on  the  same  day  the  company  withdrew  the  deposits  of  money 
theretofore  made  with  the  clerk  of  the  court  for  the  payment  of 
the  assessed  damages,  and  also  the  collaterals  deposited  with 
the  clerk  by  the  company  for  the  securing  of  the  damages. 

Some  question  is  made  as  to  the  authority  by  which  this  csder 
was  made,  and  also,  whether  it  were  made  in  or  for  this  pro- 
ceeding; but  we  regard  these  questions  as  not  very  important. 
It  is  very  certain  that  the  money  paid  into  court  as  damages  for 
the  land  comprehended  these  three  thousand  dollars  assessed 
by  the  commissioners  for  Emerson's  land.  It  is  just  as  certain 
that  this  money  was  received  by  the  executive  officer,  or  with 
the  approbation  of  this  officer  of  the  company,  and  with  knowl- 
edge of  the  source  and  authority  of  the  re{>ayment.  Nearly  four 
years  passed  without  any  action  to  restore  the  money,  or  farther 
steps  being  taken  to  give  efiect  to  the  appropriation  of  this 
property,  or  to  perfect  the  title.  The  question  then  is,  whether 
a  party  knowing  of  an  order  purporting  to  show  an  abandon- 
ment of  proceedings  for  the  condemnation  of  property,  and 
giving  efiect  to  it  by  receiving  benefits  and  advantages  accruing 
through  such  order,  can,  after  the  lapse  of  several  years,  be 
heard  to  allege  that  such  an  order  was  unauthorized,  and  the 
fact  it  recites  untrue.  But  to  steer  clear  of  any  disputed  facts, 
the  broader  question  may  be  made,  whether  the  party,  after 
procuring  an  order  for  the  condemnation  of  property  to  public 
iiflei  can  lay  by  for  four  years  without  complying  at  all  with  thoi» 
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requirements  of  the  proceeding  which  are  of  service  to  the 
owner,  and  then  without  notice  give  effect  to  the  previous  and 
initiatory  acts  through  which  he  deraigns  his  title.  This  statu- 
tory power  of  taking  property  from  the  owner  without  his  consent 
is  one  of  the  most  delicate  exercises  of  governmental  authority. 
It  is  to  be  watched  and  guarded  with  jealous  scrutiny.  Im- 
portant as  the  power  may  be  to  the  government,  the  inviolable 
sanctity  which  all  free  constitutions  attach  to  the  rights  of 
property  of  the  citizens  constrains  the  strict  observance  of  the 
substantial  provisions  of  law,  which  are  prescribed  as  modes 
of  the  exercise  of  the  power,  and  to  protect  it  from  abuse.  All 
statutory  modes  of  divesting  titles  are  strictly  construed,  and 
to  be  strictly  followed.  He  who  relies  for  a  title  upon  an  extra- 
ordinary mode  of  acquisition  given  him,  not  by  the  will  of  the 
owner,  expressed  or  implied,  but  against  his  will  and  by  the 
mandate  of  the  law,  must  show  for  his  warrant  a  strict  com- 
pliance with  those  statutory  rules  from  which  his  title  accrues. 
Accordingly,  all  tax  laws  are  construed  rigidly,  and  must  be 
closely  followed,  in  order  to  divest  or  vest  title.  It  would  be 
strange  if  a  petty  charge  could  not  be  laid  upon  property  for  its 
protection  and  the  support  of  govemment,^without  strictly  fol- 
lowing the  laws  imposing  the  tax,  and  yet  the  whole  property 
be  taken  by  the  law  in  fee  and  forever,  without  this  same  strict 
observance  of  legal  rules.  No  court  has  gone  further  than  this 
in  the  doctrines  asserted  upon  this  subject,  giving  this  salutary 
protection  to  private  rights:  MeCaviey  v.  Welter^  12  Cal.  500. 

It  is  a  mistake  to  suppose  that  any  title  comes  from  mere 
appropriation  of  another's  property,  or  from  the  taking  of  the 
legal  proceeding  to  condemn  it  The  constitution  is  express. 
Private  property  shaU  not  be  taken  for  public  use  without  com- 
pensation. The  compensation  precedes  the  title.  The  compen- 
sation must  be  adequate;  but  adequate  when?  Of  course,  when 
the  property  is  so  taken.  The  right  to  take  on  the  terms  ad- 
judicated— ^which  is  a  compulsory  statutory  sale — accrues  from 
the  legal  proceedings,  the  petition,  the  report,  the  confirmation; 
then  the  price  becomes  fixed.  But  no  right  of  entry — much 
less  a  title — accrues  so  far.  The  party  condemning,  the  repre- 
sentative of  a  state  is  then  in  a  condition  to  be  a  purchaser; 
the  other  party  is  in  a  situation  of  a  vendor  making  an  agree- 
ment of  sale  on  condition  precedent,  but  retaining  his  title  and 
possession  until  payment.  The  property  is  rated  according  to 
its  cash  value;  the  money  is  expected  to  be  paid  at  once,  or 
a  short  period.    It  cannot  be  pretended  that  a  party 
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I  has  trading  with  another,  without  this  latter's  consent,  can 
also  fix  the  terms  of  the  payment  any  more  as  to  time  of  pay- 
ment than  as  to  price.  If  this  were  so,  all  an  insolvent  com- 
pany having  this  right  need  do  would  be  to  condemn  property 
prospectively  valuable,  and  wait  for  years  until  the  property 
quadrupled  its  value,  and  then  claim  it  under  its  first  valua- 
tion. Even  in  respect  to  executory  agreements,  we  held  in 
Green  v.  Covillaudy  10  CaL  817  [70  Am.  Dec.  725],  as  had  been 
held  before,  that  the  party  seeking  an  enforcement  of  a  con- 
tract of  sale  of  real  estate  must  be  prompt  in  the  compliance 
with  his  obligations,  and  that  a  delay  of  payment — ^in  that  case 
of  twenty-two  months — unexplained,  was  fatal  to  his  right  to 
enforce  the  contract.  The  rule  in  such  a  case  as  that  cannot  be 
more  strict  than  in  this. 

If  we  were  to  hold  that  by  force  of  these  proceedings,  in 
1858,  this  company  had  a  right  to  wait  until  1857,  and  then 
insist  upon  giving  them  effect,  we  must  necessarily  hold  that 
the  property  condemned  need  not  be  paid  for  according  to  its 
valuation  or  real  value  in  1857,  the  time  when  really  taken, 
but  may,  in  effect,  be  paid  for  according  to  its  assessed  value 
in  1853,  when  proceedings  were  first  instituted,  and  be  paid  for, 
not  in  cash,  but  on  four  years'  credit,  without  security.  Nay, 
more:  that  it  might  be  taken  at  the  mere  option  of  the  com- 
pany, without  any  sort  of  obligation  on  their  part  to  take  it  if 
they  chose  to  decline,  as  possibly  they  might  if  it  deteriorated 
in  value.  It  would  be  a  unilateral  contract,  binding  one  party, 
but  not  binding  the  other;  and,  translated  into  plain  English, 
would  mean:  ''If  we  [the  company]  choose,  we  will  take  your 
[Emerson's]  land  four  years  hence,  by  paying  for  it  what  is 
now  assessed  as  its  value.  You  nre  to  keep  it  for  us,  and  not 
sell  it,  for  all  that  time;  but  if  it  declines  in  value,  or  we  do 
not  choose  to  take  it,  we  will  not  do  so."  No  sane  man,  if  left 
to  his  volition,  would  make  such  a  trade,  and  we  think  we 
have  shown  that  the  law  is  not  so  unjust  or  arbitrary  as  to 
make  such  a  bargain  for  a  citizen  when  it  subjects  him  to  its 
I)Ower. 

The  report  and  assessment  of  the  commissioners  are  only 
effectual  to  fix  a  price  for  the  property,  for  the  purpose  of  en- 
abling the  company  to  take  it  at  that  price  at  the  time  of  or 
within  a  short  period  after  the  assessment  and  the  confirmation 
of  the  report.  To  entitle  the  company  to  take  the  property  on 
those  terms,  they  must  avail  themselves  of  the  privilege  within 
the  proper  time.  The  lapse  of  a  reasonable  time  without 
avaiUng  themselves  of  the  privilege  was  itself  an  abandon* 
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ment  of  all  claim  to  it.  To  say  the  very  least,  when  a  year 
had  passed  and  no  offer  made,  the  proceedings  were  effect- 
ually discontinued.  The  assessment  had  become  Juncius 
officio;  just  as  if  an  offer  had  been  made  to  the  company  by 
Emerson  to  take  the  property  at  a  price  agreed  on,  and  no  an- 
swer had  been  made  by  the  company  for  that  period.  The 
company  had  no  right  in  1857  to  revive  the  old  initiatory  pro- 
ceedings of  1853,  and  claim  to  give  effect  to  the  attempted 
condemnation  of  the  latter  year.  The  payment  of  the  money 
to  the  clerk,  and  its  subsequent  withdrawal,  left  things  where 
they  were  before  the  payment.  A  payment  which  by  the  act 
of  the  party  is  ineffectual  is  in  law  no  payment  at  all. 

The  argument  which  opposes  these  views  is,  that  by  the 
mere  fact  of  condemnation,  a  right  of  entry  and  possession  ac- 
crued to  this  company  without  any  pajrment  or  provision  of 
payment,  and  several  authorities  from  other  states  are  cited  to 
sustain  this  proposition.  Perhaps  it  is  a  sufficient  answer  to 
state  that,  by  the  very  terms  of  the  order  of  1857,  possession 
was  not  to  be  taken  except  upon  or  until  after  payment.  The 
authorities  cited  rest  upon  peculiar  statutes  or  constitutional 
provisions  of  the  states  in  which  the  cases  were  decided.  There 
is  nothing  in  the  legislation  of  this  state  which  gives  any  right 
of  possession  until  the  compensation  is  made,  nor,  if  we  may 
in<Ucate  our  ideas  of  policy,  should  there  be  in  any  state.  To 
all  just  ideas  of  individual  rights,  there  can  be  no  doctrine 
more  abhorrent  than  the  notion  that  any  free  government  had 
delegated  to  a  private  corporation  a  right  to  go  upon  the  lands 
of  a  citizen  and  dispossess  him  of  his  freehold,  and  coolly  in- 
form him  that  after  a  while  it  will  remunerate  him  for  his  prop- 
erty when  it  finds  it  convenient  to  pay  him;  but  in  the  mean 
time  he  must  content  himself  with  being  disseised,  and  rely 
upon  the  faith  and  ability  of  the  disseisor  to  make  him  repa- 
ration: See  Bloodgood  v.  Mohawk  etc.  R.  K  Co.^  18  Wend.  9  [31 
Am.  Dec.  313];  Thompson  v.  Grand  OulJ  etc,  R,  R,  Co.,  3  How. 
(Miss.)  240  [34  Am.  Dec.  81]. 

2.  It  is  said,  too,  that  the  company  denies  that  Emerson  has 
any  title.  If  this  be  so,  why  was  he  made  a  party?  and  why 
are  not  only  himself  but  his  successors  in  interest  sought  to  be 
affected  by  these  proceedings?  Why,  at  this  late  day,  is  the 
amoimt  of  damages  assessed  in  1853  offered  to  be  paid  to  him 
or  them?  But  is  not  possession  in  1853  by  Emerson,  and 
subsequent  deeds  to  and  possession  under  them  by  his  vendees, 
evidence  of  title  as  against  those  pretending  to  none,  excepi 
through  these  proceedings  against  him? 
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We  have  held,  upon  the  eoundest  authority,  that  the  compeu* 
sation  must  be  first  tendered  or  paid,  or  at  least  satisfactorily 
provided,  before  any  right  to  the  property  can  be  acquired,  or 
any  right  of  possession  destroyed.  And  if  isolated  instances  of 
departure  from  these  consenrative  principles  could  be  found, 
we  should  certainly  regard  them  rather  as  warnings  than  as 
examples.  But  we  feel  confident  that  no  well-considered  case 
can  be  cited  which  holds  that,  under  a  statute  similar  to  our 
own,  a  corporation  may  take  possession  of  a  man's  property, 
and  put  him  off  with  a  mere  promise  or  undertaking  that  it 
will  afterwards  pay  him  for  it.  The  authorities  are  all  collected 
in  the  excellent  work  of  Mr.  Smith  on  constitutional  and  statu- 
tory construction,  pp.  476  et  seq.,  and  the  conclusion  of  the 
author  is  as  we  have  given  it. 

3.  Equally  fatal  is  the  other  point — ^that  the  property  had 
changed  hands  since  tbie  commencement  of  these  proceedings; 
and  that,  so  far  as  appears,  these  plaintiffs  were  purchasers 
without  notice  of  any  claim  to  the  land  on  the  part  of  the  de- 
fendant, who  had  filed  no  lis  pendens^  and  had  by  its  conduct 
induced  the  idea  that  it  had  abandoned  this  attempted  condem- 
nation of  the  land.  A  notice  of  the  dismissal  of  the  proceed- 
ings certainly  was  no  notice  of  the  existence  of  the  claim. 

Decree  afGirmed. 

Tebby,  G.  J.,  concurred. 

On  petition  for  rehearing,  the  foUowing  opinion  was  delivered: 

Baldwin,  J.  The  petition  for  a  rehearing  reviews  several 
portions  of  the  opinion  which  constitute  but  little,  if  any,  part 
of  the  controlling  reasons  of  the  conclusion.  We  attached  no 
importance  to  the  action  of  the  board  of  supervisors,  though 
their  action  was  stated  as  one  of  the  facts  in  the  case. 

We  supposed  that,  as  the  commissioners  assessed  to  Emerson 
three  thousand  dollars  for  land  in  his  possession  and  injury  to 
the  crops,  and  these  three  thousand  dollars  were  alleged  to 
have  been  paid  into  court,  we  might  assume  that  the  title  was 
recognized  to  be  in  the  tenant  in  possession,  to  or  for  whom 
compensation  for  the  land  was  proposed  to  be  made  by  the 
defendant. 

When  we  spoke  of  notice  to  the  plaintiffs,  we  spoke  of  l^al 
notice,  not  of  loose  conversation  on  the  street  or  elsewhere.  It 
any  notice  is  required  to  give  effect  to  judicial  proceedings,  it  is 
notice  in  that  authentic  shape  which  binds  parties  to  the  result 
of  a  judicial  inquiry. 

We  puppoeed,  too,  when  a  man  deposits  so  large  a  sum  as 
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'three  thousand  dollars  in  court,  that  he  is,  of  course,  to  be 
-considered  as  aware  of  the  fact  that  he  has  deposited  it,  and  if 
it  be  withdrawn  by  order  of  court,  that  he  knows  of  the  with- 
drawal; and  that  it  must  be  presumed,  if  nothing  more  is  heard 
t>f  the  money  for  four  years,  when  he  makes  another  tender  of  « 
the  same  sum,  that  he  had  received  back  the  money  first  depos- 
ited; and  especially  if  he  does  not  deny  a  specific  allegation 
that  he  did  withdraw  it,  that  this  presumption  is  conclusive. 

The  main  principle  upon  which  we  went  in  the  opinion  is 
this:  that  after  proceedings  for  a  condemnation,  which  pro- 
•ceedings  result  in  an  assessment  of  damages,  the  money  must, 
within  a  reasonable  time,  be  paid  or  deposited;  and  if  four 
years  intervene  before  such  an  act  is  done,  the  proceedings 
must  be  held  to  be  discontinued;  and  that  a  deposit  does  not 
mean  merely  formaUy  putting  the  money  into  court  and  then 
withdrawing  it. 

That  a  party  is  not  bound  to  wait  after  a  deposit  and  with* 
drawal  of  the  money  for  years  to  see  whether  the  party  seek- 
ing to  condemn  it  intends  completing  the  process  by  which 
alone  he  can  get  title.  This  proposition  is  wholly  independent 
of  the  question  whether  the  value  of  the  property  rises  or  fiedls 
in  the  mean  time;  though,  if  it  be  stationary,  the  difference  is 
the  difference  beeween  money  and  four  years'  credit,  and  the 
difference  between  an  immediate  forced  sale  on  the  terms 
the  law  annexes  and  a  sale  to  take  place  at  the-convenience  of 
the  person  condemning  the  land. 

We  did  not  overlook  the  point  that  the  injunction  order  re* 
etored  the  plaintiff  to  the  possession. 

This  was  irregular.  But  the  case  was  tried  on  the  merits, 
and  the  plaintiff,  then,  according  to  our  view  of  the  case,  would 
have  been  entitled  to  an  order  of  restitution  of  a  possession 
improperly  taken  under  color  of  these  illegal  proceedings. 

This  being  so,  the  court  of  equity  only  erred  as  to  the  time 
•of  making  this  order;  the  whole  record  being  before  us  in  a 
chancery  case,  we  would  not  reverse  for  an  error  which  does 
no  legal  damage,  merely  because  the  court  did  at  first  irregu- 
larly what  at  last  it  would  have  been  bound  to  do. 

Rehearing  denied. 

Tebby,  C.  J.,  concurred. 

iNJUNonoN  TO  Pbsyknt  Thbiatkned  Trkpass  wHiBa  Dimnuirr  M 
<R80Lfvnr:  See  Oamae  v.  Perlam,  69  Am.  Dec  728^  and  note  733. 

Emimtnt  Domain,  Compensation  Condition  Prbcidknt  to  TAKnot  Set 
Jioalf  r.  Mayor  He,  qf  BnlUmorf,  61  Am.  Dec.  5276;  ffmdarmm  tie,  B.  R.  €h» 
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▼.  Dkkerwvh  ^  Id.  148^  and  note  153;  Brown  r.  BeaUy,  69  Id.  889,  and  not* 
196.  The  principal  ease  ia  elted  in  Johauom  ▼.  Akuneda  Co.,  14  Old.  107,  Oar- 
ran  ▼.  ShaUuek,  24  Id.  435,  and  San  FrancUeo  da  R,  R.  Co.  v.  JfoAonqr,  29 
Id.  117,  to  the  point  that  compenaation  must  precede  the  taking.  In  S^do^ 
mUler  v.  Wyandotte,  2  DilL  382,  the  principal  case  is  cited  aa  an  anthority  on 
the  subject  of  eminent  domain. 

Stattttes  Proyidino  tor  Takino  FwATi  Pbofkbtt  iob  Pubuo  Uss 
must  be  strictly  complied  with:  See  Nkhol*  ▼.  Bridgeport,  60  Am.  Dec.  637» 
and  cases  in  note  G49.  Such  staiutea  are  in  dcrtigaiida  uf  the  oommon  law, 
and  these  and  «ny  other  statutes  diveating  title  against  the  owner's  will  must 
receive  a  strict  construction  and  be  fully  complied  with:  OUmer  ▼.  Lime  Point, 
19  Gal  60;  Curran  t.  ShaUuck,  24  Id.  432;  Stanford  v.  Worn,  27  Id.  174; 
SmUh  V.  Davia,  30  Id.  537;  Trumpler  v.  Bemerfy,  39  Id.  491;  New  Orlean$  eta 
R,  R,  Co.  Y.  Frederic,  46  Miss.  11,  all  citing  the  principal  case. 

In  Abskmob  or  Actual  NoncDi  ob  Lib  Pendens  in  CALnoBiiXAt  a  party 
has  no  notice  of  a  pending  action:  Sampson  r,  Okkyer,  22  Gal.  210,  dting  the 
principal  case. 

The  frinoipal  gase  is  DisrriNoniaHED  in  Fox  t.  Wettem  Paa  R.  R,  Co.,  31 
Gal.  547,  where  the  court  say  that  though  the  constitutionality  of  the  statute 
of  Galifomia  providing  for  condemnation  of  private  property  for  pnbUo  use 
may  have  arisen  incidentally  in  the  principal  oaae^  no  direot  deeiaion  on  that 
foeatioQ  was  given. 
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taaofv  D  Bouiri)  to  Use  Reasonable  Diliobnob  only,  in  the  exeoniks 
of  process;  what  constitutes  such  diligence  depends  upon  the  parttcnlar 
facts,  whether,  for  instance,  the  writ  be  for  fraud,  or  because  the  defend- 
ant  is  about  to  leave  the  state,  or  remove  his  property,  and  the  like. 

Wbit  Placed  in  Sheriff's  Hands  on  Sundat  is  not  Gonsidebed  Ofh* 
OIALLT  Reoeiyed  by  him  on  that  day,  nor  is  it  officially  in  his  hands  un-> 
til  Sunday  has  expired* 

Where  Sheriff  Reoeiyes  Onb  Wbjt  of  Attaghmxnt  on  Sunday,  and 
another  against  the  same  defendant  is  placed  in  the  hands  of  a  deputy  at 
a  quarter-past  twelve  on  Monday  morning,  and  without  the  dieriffV 
knowledge,  and  the  first  levy  is  made  under  the  last  writ  at  one  o'clock 
on  Monday  morning,  the  sheriff  is  not  guilty  of  negligence  in  executing 
the  first  writ,  where  no  other  special  circumstances  are  shown  why  mor* 
diligence  should  have  been  used  in  executing  the  writ. 

Shxriff  and  his  Deputy  are  One  Person  in  Law,  so  far  as  to  make  the 
farmer  responsible  for  the  acts  of  the  latter,  but  not  so  far  aa  to  require 
impossibilities  of  the  sheriff,  or  to  impose  unconscionable  exactions.  And 
the  mere  omission  of  a  deputy  to  inform  the  sheriff  that  he  has  process 
in  his  hands  is  not  such  negligence  aa  to  ehaziEe  the  sheriff  in  case  a  writ 
last  in  hand  was  executed  first. 

AonoH  by  Whitney  against  a  sheriff  and  his  sureties  for  not 
Wfjing  an  attachment  with  due  diligence.    Whitney's  writ  of 
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attachment  was  placed  in  the  hands  of  the  sheriff  on  Sunday, 
between  nine  and  ten  o'clock  p.  m.  About  fifteen  minntes  after 
twelve  o'clock  a.  m.  on  the  next  day,  Monday,  Clark  &  Co. 
put  a  writ  of  attachment  against  the  same  party  defendant,  a» 
in  Whitney's  suit,  into  the  hands  of  one  of  the  sheriff's  depu- 
ties,  whicli  writ  was  levied  about  one  o'clock  on  said  Monday 
morning.  Plaintiff's  attachment  was  levied  about  eight  o'clock 
in  the  morning  of  the  same  day.  On  judgment  and  sale  in  duo 
course  of  law,  the  proceeds,  which  were  not  sufficient  to  satisfy 
their  judgment,  were  paid  over  to  Clark  &  Co.,  and  Whitney 
realized  nothing  from  his  writ.  This  action  was  then  broughL 
Plaintiff  had  judgment,  and  defendants  appealed. 

Buckner  and  Hilly  for  the  appellants. 
MeCormeU  and  NileSj  for  the  respondent. 

By  Court,  Terry,  C.  J.  This  question  touches  the  liability 
of  the  sheriff  for  not  levying  an  attachment  put  in  his  hand» 
on  Sunday;  the  goods  of  defendant  having  been  seized  by  hi» 
deputy  on  Monday,  though  the  last  writ  came  to  his  hands 
early  on  the  same  day,  and  was  levied  on  the  property  which  wa» 
disposed  of  by  the  last  writ — so  that  the  first  remained  unsatis- 
fied. The  principles  whieh  determine  this  case  we  think  some-^ 
what  different  from  those  argued  at  the  bar. 

The  sheriff's  liability  rests  on  his  breach  of  official  duty. 
As  he  is  bound  to  perform  his  duty,  so  is  he  responsible  to 
every  one  who  may  be  injured  by  his  failure  to  discharge  it. 
In  respect  to  the  execution  of  process,  these  official  duties  are 
well-defined  by  law.  The  law  is  reasonable  in  this  as  in  all 
other  things.  It  holds  public  officers  to  a  strict  performance 
of  their  respective  duties.  It  tolerates  no  wanton  disregard  of 
these  duties.  It  sanctions  no  negligence;  but  it  requires  na 
impossibilities,  and  imposes  no  unconscionable  exactions. 
When  process  of  attachment  or  execution  comes  to  the  hand» 
of  the  sheriff,  he  must  obey  the  exigency  of  the  writ.  Ho  must, 
in  such  cases,  execute  the  writ  with  all  reasonable  celerity. 
Whenever  he  can  make  the  money  on  execution,  or  secure  the- 
debt  by  attachment,  he  must  do  it.  But  he  is  not  held  to  tho 
duty  of  starting  on  the  instant  after  receiving  a  writ  to  executo 
it,  without  regard  to  an3rthing  else  than  its  instant  execution. 
Reasonable  diligence  is  all  that  is  required  of  him  in  such  in- 
stances. But  this  reasonable  diligence  depends  upon  the  par- 
ticular facts  in  connection  with  the  duty.  If,  for  example,  a 
sheriff  has  execution  against  A,  and  has  no  special  instruction 
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to  execute  it  at  once,  and  there  is  no  apparent  necessity  fok 
its  immedijBkte  execution,  it  would  not  be  contended  that  he 
was  under  the  same  obligations  to  execute  it  instantaneously 
as  if  he  were  so  instructed,  and  there  were  circumstances  of 
urgency.  So  in  respect  to  an  attachment.  If  an  attachment 
were  sued  out  on  the  ground  of  a  defendant's  fraud,  or  his  be- 
ing in  the  act  of  leaving  the  state,  or  removing  his  property, 
the  very  fact  of  the  issuance  of  the  attachment,  or  the  making 
of  the  affidavit,  would  seem  to  indicate  to  the  officer  the  neces- 
sity of  immediate  action.  But  generally,  in  the  absence  of 
special  circumstances,  an  attachment  issued  for  the  security 
of  a  debt,  under  the  old  statute  authorizing  such  a  process, 
does  not  stand  upon  a  more  favorable  footing,  so  far  as  regards 
the  necessity  of  immediate  service,  than  an  execution. 

It  is  true,  the  statute  (Wood's  Dig.  183,  sec.  125)  directs  that 
the  sheriff  "  shall  execute  the  writ  of  attachment  without  de- 
lay;" but  this  was  not  intended  to  introduce  a  new  rule.  The 
expression  "without  delay"  does  not  mean  that  the  sheriff 
shall,  the  instant  he  receives  process  of  this  sort,  lay  aside  all 
other  business  and  proceed  to  execute  it,  xmless  some  special 
reasons  of  urgency  exist.  The  rule  is  thus  stated  by  the 
supreme  court  of  New  York,  in  Hinman  v.  Borden,  10  Wend. 
867  [25  Am.  Dec.  568].  "A  sheriff  is  bound  to  use  all  reason- 
able endeavors  to  execute  process."  It  is  true  that  some  au- 
thorities hold  the  rule  with  more  strictness.  In  lAndaa^fB  Eifn 
V.  Armfieldj  8  Hawks,  548  [14  Am.  Dec.  603],  the  sheriff  was 
held  liable  for  not  levying  from  the  seventh  of  October  to  the 
first  of  November  following — ^no  explanation  being  offered  for 
the  £Edlure.  Mr.  Justice  Hall  says:  '^The  law  declares  it  to 
be  the  duty  of  the  sheriff  to  execute  all  process  which  comes 
to  his  hands  with  the  utmost  expedition,  or  as  soon  after  it 
«omes  into  his  hands  as  the  nature  of  the  case  admits,"  and 
cites  Bac.  Abr.,  tit.  Sheriff,  N.  That  author  holds  the  doctrine 
in  the  same  language  as  that  quoted.  Mr.  Justice  Henderson, 
in  the  case  in  Hawks,  states  the  doctrine  a  little  different.  He 
•ays:  ''The  sheriff  should  proceed  with  aU  convenient  speed 
to  levy  the  execution."  The  learned  American  editor  of  Baoon 
cites,  in  support  of  the  doctrine  of  the  text,  several  cases 
which  we  have  examined.  None  of  them  sustain  the  rule  in 
its  strictness,  even  if  we  are  to  regard  the  doctrine  of  Bacon  as 
laying  down  a  different  rule,  so  far  as  the  liability  of  the  sheriff 
is  concerned,  from  that  held  in  Wendell  and  other  cases;  for 
Bacon  says,  in  the  next  sentence  to  that  ijuoted,  that  the 
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^*  BherifT  must  not  show  any  favor,  nor  be  guilty  of  unreason* 
able  delay."  In  Kennedy  v.  BrarU,  6  Cranch,  187,  Chief  Jua- 
tioe  Marshall  holds  that  the  marshal  is  bound  to  serve  the 
process  as  soon  as  he  reasonably  can. 

The  question  of  unreasonable  delay  is  a  mixed  question  of 
law  and  fact,  each  case  depending  on  its  own  circumstances; 
for,  as  we  said  before,  the  speed  with  which  the  sheriff  must 
proceed  may  depend  upon  the  apparent  necessity  for  quick 
action.  But  we  have  found  no  case  which  holds  that  the  mere 
delay  of  a  few  hours,  without  some  showing  of  special  urgency, 
has  been  held  sufficient  to  charge  the  sheriff.  If  we  suppose, 
then,  that  the  process  reached  the  hands  of  the  principal  sher- 
iff at  one  o'clock  on  Monday  morning,  we  do  not  perceive  that 
the  sheriff  would  have  been  liable — ^nothing  else  appearing — 
for  failing  to  levy  it  before.  But  the  particular  facts  of  this 
case  make  it  stronger  for  the  sheriff.  The  attachment  of 
plaintiff  was  placed  in  the  principal  sheriff's  hands  on  the 
night  of  Sunday,  between  nine  and  ten  o'clock.  But  it  did 
not  legally  come  to  his  hands  as  sheriff  and  for  service  until 
twelve  o'clock.  Fifteen  minutes  after  twelve  the  other  attach- 
ment came  to  the  hands  of  the  deputy;  of  this,  it  seems,  the 
sheriff  had  no  notice;  and  the  deputy  levied  it  at  or  about  one 
o'clock.  It  seems,  then,  that  the  laches  of  the  sheriff  in  de- 
laying this  levy  for  an  hour  at  midnight  is  the  foundation  of 
his  liability.  This  would  be  too  harsh  and  unreasonable  a 
requisition.  It  is  plausibly  argued  that  the  deputy  and  his 
principal  are  the  same  person  in  law;  and  that  the  attach- 
ment in  the  hands  of  the  defendants  is,  in  legal  effect,  in  the 
hands  of  the  principal;  and  consequently,  the  case  is  that  of 
an  officer  having  a  senior  writ  and  levying  a  junior  writ  on 
the  property  of  the  defendant.  But  the  answer  to  this  argu- 
ment is,  that  here  the  question  is  one  of  diligence;  and  that  it 
cannot  l>e  contended  that  the  mere  omission  of  the  deputy  to 
inform  the  principal  of  his  having  process  is  such  negligence 
as  to  charge  him. 

We  have  seen  that  the  sheriff  is  not  absolutely  responsible 
for  not  executing  process  of  this  sort.  He  is  responsible  for 
unreasonably  or  not  reasonably  executing  such  process.  But 
the  test  is,  was  a  fedlure,  in  the  absence  of  any  special  circum- 
stances, to  execute  this  process  unreasonable?  or  did  it  sub- 
ject the  sheriff  to  responsibility  for  the  debt?  We  may,  in 
this  connection,  leave  out  of  question  this  discussion  as  to  the 
day  (Sunday)  on  which  the  writ  of  the  plaintiff  was  received. 
It  iq  noriuw  thnt  for  all  jndioinl  pnrpopo?  »^und,iy  is  no  day  at 
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all.  The  sheriff  need  not  on  that  day  indorse  on  the  writ  the 
tact  of  its  reception.  If  given  to  him  on  that  day,  he  did  nol 
receive  it  as  an  officer,  but  as  the  mere  agent  of  the  plaintiff. 
He  could  do  nothing  with  it  on  that  day.  He  might,  if  he 
chose,  recognize  the  receipt  of  it,  but  it  imposed  on  him  no 
higher  or  other  duties  than  if  he  had  received  it  on  the  next 
day.  He,  for  aU  practical  purposes,  so  far  as  respects  this 
writ,  was  not  the  sheriff  at  all  on  Su^iday.  But  we  may  safely 
concede,  for  all  the  purposes  of  this  suit,  that  he  received  the 
process  on  the  next  day,  and  even  at  the  beginning  of  that 
day.  Was  he  bound,  then,  on  this  assumption,  to  go  on  and 
execute  the  writ  immediately  after  having  received  it,  no 
peculiar  necessity  or  apparent  reason  being  shown  why  he 
should  do  so?  No  authorities  have  been  cited  to  show  that  a 
sheriff  is  bound  to  quit  everything  else,  immediately  on  re- 
ceiving an  attachment  or  execution,  and  proceed  to  levy. 

The  deputy  had  received  Clark  &  Co.'s  attachment  early  in 
the  morning  of  Monday;  perhaps  at  the  very  instant  which 
marked  the  period  which  separated  Sunday  from  Monday  in 
the  computation  of  time.  But  though  Whitney's  writ  was  in 
the  hands  of  the  sheriff  before  tliis  time,  yet  the  sheriff  could 
do  nothing  with  it-nlid  not  legally  even  receive  it  in  his  official 
capacity  before.  His  connection  with  the  writ  of  Whitney,  as 
sheriff,  commenced  at  the  very  time — at  the  utmost — ^when 
his  deputy  had  the  writ  of  Clark.  But  if  Clark  had  no  writ» 
we  do  not  see  that  the  sheriff  would  have  been  bound  to  go  at 
once,  on  the  instant,  when  Monday  commenced,  and  levy  on 
the  property  of  the  defendants  in  attachment.  Nor  was  the 
sheriff  bound  to  the  degree  of  diligence  which  required  him 
to  communicate  to  his  deputy  the  intelligence  that  he  had  re- 
ceived the  writ  of  Whitney  before  the  deputy  levied  the  process 
of  Clark.  Attachments  do  not  bind  the  property  of  the  de- 
fendant from  the  time  of  the  issuance,  but  only  from  the  time 
of  the  actual  levy;  and  the  attachment  first  levied,  by  our 
statute,  has  the  priority. 

But  probably  we  might  put  this  case  on  a  broader  ground. 
The  sheriff  could  no  more  officially  receive  a  writ  on  Sunday^ 
for  service  on  Sunday,  than  he  could  execute  it  on  Sunday. 
Both  these  acts  are  of  the  same  general  character,  and 
equally  within  the  prohibition  of  the  statute.  Not  receiving 
it,  then,  as  sheriff,  he  received  it  as  the  mere  agent  of  the 
plaintiff.  He  so  received  it,  not  to  execute  it  on  Sunday,  or 
to  deal  with  it  as  a  writ  coming  to  him  on  that  day  as  an 
officer.    He  might  have  been  bound,  as  an  agent,  to  deliver  it 
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to  the  sheriffy  or  to  treat  it  as  delivered  when  he  ooold  act 
But  this  was  a  personal,  not  an  official,  contract;  it  was  a  mere 
bailment  which  bound  him,  probably,  as  a  man,  but  did  not 
bind  him  as  a  sheriff;  and  if  he  chose  to  disregard  it  entirely, 
we  do  not  see  that  he  would  be  bound  as  an  officer.  It  is  not 
necessary  to  press  this  point,  for  the  reason  that  if  he  was 
bound  to  consider  it  as  placed  in  his  hands  on  Monday,  at  one 
o'clock,  there  was  no  such  negligence  in  fiedling  to  execute  it 
before  as  to  subject  him  to  liability.  It  is  true  that  it  may  be 
urged  that  the  sheriff  and  the  deputy  are  one  person  in  law: 
true  so  far  as  this,  that  the  sheriff  is  responsible  for  the  acts 
of  the  deputy;  but  no  one  would  contend  that  if  a  sheriff  has 
a  deputy  at  a  remote  precinct  of  a  county,  and  a  writ  is  placed 
in  his  hands,  and  he  executes  it  on  property  in  his  precinct, 
that  the  sheriff  would  be  responsible  for  this,  if  the  conse- 
quence were  to  deprive  B  of  the  recovery  of  a  claim  as  the 
result  of  this  levy — B  having  put  a  writ  in  the  hands  of  the 
sheriff  at  the  county  seat  an  hour  before  the  writ  was  placed 
in  the  hands  of  the  deputy.  Whitney  trusted  the  sheriff  to 
consider  that  the  writ  would  be  in  his  hands  on  Monday,  and 
to  receive  and  execute  it  as  if  it  were  handed  to  him  on  that 
day;  but  even  if  it  had  been,  the  sheriff  was  not  bound  to  get 
out  of  his  bed  (no  special  circumstances  existing)  on  the 
morning  of  that  day,  at  one  o'clock,  and  immediately  proceed 
to  the  execution  of  the  writ.  It  would  be  unjust  to  hold  the 
sheriff  to  this  degree  of  diligence,  and  we  think  illegaL 
We  reverse  the  judgment  and  remand  the  case. 

Field,  J.,  concurred. 

Pboob88»  Diuqincb  Ksoessabt  to  bs  Usbd  in  BzBOcnoir  qf:  See  fRn- 
man  t.  Borden^  25  Am.  Deo.  668,  and  note  669. 

Bbxbiww  Lubls  von  Acts  or  Dsputt:  See  State  r,  Moore,  61  Am.  Dea 
S63^  and  note  666.  The  prindpal  oaae  is  cited  to  the  point  that  an  offioar  if 
liable  for  a  treepaaa  committed  by  hia  depart  Bineh  r.  Rtmd^  S9  OaL  S18L 
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[It  OAUVOBinA,  422.] 

T^BJHfBAPH  Oqkpanib  ABB  OoimoH  Oabxieb%  and  are  anbjeot  to  the  mlai 
of  law  governing  raoh  carriera. 

Qv  Brmaoh  ov  Ck>STBAor  to  Dxuyir  Tsliobaphio  Hibbaoi»  the  tele- 
graph company  la  liable,  not  only  for  the  coat  d  aending  the  meaaagi^ 
bat  for  the  natoial  and  proximate  damagea  recnltmg  from  the  braach  el 
oontraot. 
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Wrebb  TiUBasAFR  OoMPAHT  CoHTRACis  TO  Setd  Dbpaich,  antiioriiia^ 
fhe  leiider's  agent  to  seenre  a  debt  due  by  means  of  attedunoit^  and  b^ 
the  negligence  of  the  company  in  sending  the  dispatch  the  other  cred^ 
itors  of  the  common  debtor  obtain  the  first  attachment  and  exfaaost  th» 
assets  of  the  debtor,  when  if  the  company  had  properly  performed  it» 
contract  within  a  reasonable  time  the  sender  of  the  dispatch  would  hAr% 
been  enabled  to  make  the  amount  of  his  debt,  the  company  is  liable  for 
snch  natural  and  proximate  damages  as  resulted  from  breach  of  the  om)- 
tracts  which  would  indnde  the  amoont  of  the  dsbib 

Appeal  from  the  district  court  of  the  Bizth  jadidal  district. 
The  facts  are  stated  in  the  opinion. 

Oeorge  Cadwalader^  (or  the  appellant. 

H.  H*  Hartley i  for  the  respondent 

By  Coort,  Baldwin,  J.  On  the  seventh  day  of  October,  1868^ 
about  seven  o'clock  p.  h.,  the  defendant  contracted  with  th^ 
plaintiff,  at  Mokelunme  Hill,  for  the  immediate  dispatch  of  a 
message  to  the  city  of  Stockton.  The  di6i>atch  was  directed 
to  the  agent  of  the  plaintiff,  in  these  words:  ''Due,  1,800; 
attach  if  you  can  find  property;  will  send  note  by  to-morrow's 
stage."  This  was  in  answer  to  a  dispatch  by  the  same  line 
received  that  morning  from  plaintiff's  agent,  informing  the 
plaintiff  of  the  failure  of  a  firm  of  Gillingham  &  Co.,  and  in- 
quiring the  amount  due  from  them  to  him.  An  accident  pre- 
vented the  sending  of  tlie  message,  of  which  the  plaintiff  was 
not  informed  until  nine  o'clock  a.  m.  of  the  next  day.  The 
dispatch  was  forwarded  the  next  day,  which  reached  the  agent 
at  about  twelve  h.,  but  the  writ  was  not  delivered  to  the  sheriff 
until  six  p.  H.  At  that  time,  other  attachments  had  been 
issued  at  the  suit  of  other  creditors,  tod  the  property  of  the 
defendants  all  seized  under  these  subsequent  attachments,  so 
that  nothing  was  made  by  the  plaintiff's  writ.  The  firm  are 
now  insolvent,  and  the  plaintiff  claims  that  he  has  lost  his 
debt  by  the  failure  of  defendant  to  transmit  this  messaga 

It  is  found  that  this  failure  to  send  the  message  was  by  the 
gross  neglect  of  the  defendant's  agent. 

Some  evidence  was  offered  tending  to  show  that  the  debt  of 
plaintiff  would  have  been  made  if  the  transmission  had  been 
made  in  time,  or  if  the  defendant's  agent  had  informed  the 
plaintiff  that  the  defendant  could  not  send  the  dispatch,  that 
the  plaintiff  would  have  gone  that  night  to  Stockton,  and  been 
in  the  city  early  the  next  morning  in  time  to  have  taken  pro* 
oeedings  before  the  other  creditors  sued  and  levied. 

The  rules  of  law  which  govern  the  liability  of  telegraph 
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panies  are  not  new.  They  are  old  rules  applied  to  new  dr- 
cnmstances.  Such  companies  hold  themselves  out  to  the 
public  as  engaged  in  a  particular  branch  of  business  in  which 
the  interests  of  the  public  are  deeply  concerned.  They  propose 
to  do  a  certain  service  for  a  given  price.  There  is  no  difference 
in  the  general  nature  of  the  legid  obligation  of  the  contract 
between  carrying  a  message  along  a  wire  and  carrying  goods 
or  a  package  along  a  route.  The  physical  agency  may  be 
different,  but  the  essential  nature  of  the  contract  is  the  same. 
The  breach  of  contract  in  one  case  or  the  other  is  or  may  be 
attended  with  the  same  consequences;  and  the  obligation  to 
perform  the  stipulated  duty  is  the  same  in  both  cases.  The 
importance  of  the  discharge  of  it  in  both  respects  is  the  same. 
In  both  cases  the  contract  is  binding,  and  the  responsibility  of 
the  parties  for  the  breach  of  duty  is  governed  by  the  same 
general  rules.  Nor  do  we  perceive  the  difficulty  experienced 
by  the  learned  judge  below,  either  in  estimating  the  damages 
or  ascertaining  the  cause  of  them.  The  process  of  ascertain- 
ment is  the  same  in  this  as  in  other  cases  of  carriers.  The 
breach  of  the  contract  entitled  the  plaintiff  to  nominal  dam* 
ages,  if  no  real  damages  were  shown.  The  question  of  real  or 
special  damages  was  a  question  of  fact,  and  this  question  is 
dependent  upon  certain  considerations  which  probably,  in  this 
case,  could  have  been  better  left  to  a  jury  under  appropriate 
instructions  than  decided  by  the  court.  For  example,  the 
plaintiff  had  a  right  to  have  his  message  sent  according  to 
contract.  To  ascertain  the  damages  sustained  by  the  breach 
of  this  contract,  these  inquiries  are  pertinent:  If  the  message 
had  been  sent,  was  the  plaintiff's  agent  in  Stockton  at  the 
time?  and  would  he  have  received  it?  Next,  would  he  have 
then  taken  out  an  attachment  on  the  debt?  At  what  time 
could  he  have  done  this?  Could  he  have  given  security? 
Could  he  have  procured  attorneys  to  issue  the  writ?  At  what 
hour  could  and  would  it  have  been  put  in  the  hands  of  the 
sheriff?  Was  property  there  of  the  debtor's  subject  to  the 
writ?  If  a  telegraphic  dispatch  had  reached  the  agent  at  eight 
o'clock  on  the  seventh,  the  agent  would  have  been  bound  to 
.act  at  once;  it  is  to  be  presumed  that  he  would  have  done  so; 
at  least,  he  can  testify  whether  he  would.  If  he  had,  the 
sheriff  is  to  be  presumed  willing  to  do  his  duty;  if  he  did  not, 
he  would  be  liable  to  the  plaintiff;  and  thereby  the  plaintiff's 
debt  would  be  secured. 

We  see  no  greater  difficulty  in  this  case  than  in  a  large  class 
ef  cases  upon  which  courts  have  frequently  acyudicated.    Take 
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the  case  of  an  attorney:  a  note  is  i»laoed  in  his  hands  for  col- 
lection; he  fails  to  sue;  other  creditors  sue  on  claims  placed 
later  in  the  hands  of  other  attorneys;  these  last  get  judgments, 
and  exhaust  the  property  of  the  common  debtor.  Upon  show- 
ing  that  the  claim  was  just;  that  the  attorney  failed  to  sue; 
that  other  creditors  sued  and  obtained  judgment  on  suits  com- 
menced later  than  the  time  the  attorney  might  and  ought  to 
have  sued,  the  attorney  is  held  liable.  Itds  true  that  it  might 
be  argued  that  all  the  intermediate  persons  might  or  might 
not  have  neglected  their  duties;  but  it  is  not  to  be  presumed. 
On  the  contrary,  the  presumption  of  law  is,  that  persons  in- 
trusted with  specific  duties  will  perform  them;  or  if  there  is  no 
presumption  on  the  subject,  the  question  whether  they  would, 
if  the  defendant  had  done  its  duty,  becomes  a  question  of 
proof  for  a  jury  or  for  the  court. 

Suppose  a  man,  on  the  eve  of  the  expiration  of  a  policy  of 
insurance  on  his  house,  telegraphs  to  his  agent  to  renew  the 
policy  immediately,  the  agent  having  the  funds  and  the  au- 
thority of  the  principal,  and  the  telegraph  company  neglects 
to  forward  the  message,  and  the  house  is  burned  a  few  days 
afterwards,  could  the  company  defend  upon  the  ground  that  it 
could  not  be  known  whether  the  agent  would  have  insured  or 
not?  Or,  suppose  that  A  bargains  for  a  telegraphic  dispatch 
to  his  agent  to  protest  a  bill  of  exchange,  could  the  company, 
if  it  neglected  to  send  it,  set  up  that  the  damages  were  too  re- 
mote, for  it  could  not  be  known  whether  the  agent  would  have 
taken  the  bill  to  the  notary,  or  the  notary  protested,  or  given 
the  notice?  or  whether,  if  the  notice  were  given,  the  indorser 
could  have  been  compelled  to  pay.  Would  not  the  contract, 
the  fact  of  the  bill  being  due,  the  agent  in  the  place,  the  notary 
at  hand,  the  apparent  solvency  of  the  indorser,  be  enough  to 
charge  the  company?  At  all  events,  would  not  the  plaintiff  be 
allowed  to  prove  that  these  things  would  have  been  done  by 
the  testimony  of  those  who  know  or  have  opportunities  of 
knowing  the  facts,  in  order  to  make  out  his  case  against  the 
company? 

It  seems  to  us  that  the  loss  of  the  debt  would  be  the  natural 
and  proximate  damages  resulting  from  this  breach  of  contract; 
and  so  in  this  case  the  plaintiff  had  a  debt  on  Gillingham  &  Co.; 
he  wished  to  get  out  an  attachment;  he  contracted  with  the 
defendant  for  the  conveyance  of  a  telegraphic  message  to  his 
agent  to  take  out  an  attachment;  in  the  usual  course  of  things, 
if  the  message  had  been  delivered,  the  agent  would  have  re- 
ceived it  on  the  evening  of  the  seventh;  the  papers  could,  witli 
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the  mo0t  ordinary  diligence,  have  been  made  OQt,  and  the  writ 
issued  early  on  the  morning  of  the  eighth;  placed  in  the  sher- 
iff's hands  shortly  afterwards,  the  plaintiff's  writ  would  have 
been  entitled  to  precedence  over  most  of  these  attachments; 
there  was  enough  property,  as  seems  to  be  admitted,  to  secure 
the  debt.  If  the  facts  warrant  these  conclusions,  the  plaintiff, 
we  think,  was  entitled  to  judgment. 

As,  however,  the  court  below  has  not  found  these  facts  directly 
and  distinctly,  we  think  it  better  to  remand  this  cause,  that  a 
full  investigation  may  be  had.  We  are  not  to  be  understood 
as  assuming  these  statements  as  facts  fully  proved.  We  only 
take  them  to  be  such  for  the  purpose  of  the  legal  propositions 
announced.  Upon  another  trial,  the  flEicts  can  be  fully  elicited, 
and  the  conclusions  reached  from  the  prooft,  without  any 
prejudice  arising  from  this  opinion. 

The  opinion  of  the  court  below  is  not  in  accordance  with 
these  views,  and  the  judgment  is  reversed,  and  cause  remanded 
for  another  trial. 

Terry,  C.  J.,  concurred. 

TKLuaAFR  CoMPANT  18  LiABLB  AB  OcfmmofBf  OiBBna:  Tifler  ▼.  Weiierm 
Ufikm  TeL  Co,,  CO  BL  427;  WetCem  Unkm  Tel  Co.  v.  Bvehnmnatn,  85  Ind. 
440;  ftnd  for  non-delivery  of  a  message  with  reasonable  diligence,  is  liable  for 
each  damages  as  naturally  resnlt:  Trvot  y.  Iniernaikmal  TeL  Co,,  00  Me.  27; 
B.  C,  11  Am.  Rep.  168.  The  telegraph  company  is  boond,  Just  as  a  oonmioo 
carrier,  to  use  necessary  and  reasonable  care,  skillful  means,  and  proper 
instruments  in  the  fulfillment  of  its  contracts:  ManviUe  v.  Western  Ufdon  TeL 
<7o.»  37  Iowa»  218;  &  0.»  11  Am.  Rep.  12.  All  the  above  cases  cite  the 
principal 
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tsf  AcnoH  ov  EjwmaENT,  Pkrfiot  Equttablb  DmBii^  UniBD  win 

PoflsnBiON,  is  in  California  equivalent  to  a  legal  titttti 
Win's  Skparatb  Estate,  ymxTBXBL  Lmqal  or  Bquttabli^  in  the  abMooa 

of  statute,  cannot  be  conveyed  except  by  the  joint  dead  of  henelf  and 

husband. 
DooKBiKs  OF  E01OFPKL  a  Pais  is  hot  Appuoabls  to  Estatis  ov  Ma»> 

BncD  Women. 
Cazjpobhia  Marrtip  Woman's  Pbopkbtt  Act  of  1860  is  enabling  oolyi 

and  on  oonveyanoa  by  a  married  woman  of  her  separate  estate,  title  vests 

in  her  grantee  only  on  compliance  with  the  mode  of  conveyance  prescribed 

by  statatOb  snd  tfad  oonveyanoe  of  a  married  woman,  not  executed  in  ao> 

^vdanoe  therawith,  la  generally  invalid. 

Am.  Dml  Vol.  LXXm-tt 
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Entoboexxnt,  but  not  so  that  a  frandnleiit  representatioa  will  diyosfe 
the  woman's  title,  in  the  face  of  a  statute  declaring  a  dififerent  and  exdn- 
sive  mode  of  divestiture. 

Whikr  Land  is  Bought  vor  Mabrtkp  Wobcan,  aki>  Died  Taksn  m 
Name  or  Another,  under  an  execntory  agreement  co  the  part  of  the 
latter  to  convey  to  her  on  the  payment  of  a  certain  sum,  and  she  goes 
into  pofisession,  her  entry  is  nnder  a  claim  of  rights  with  a  Tested  equi- 
table interest  in  the  land,  which,  on  payincMit  nf  the  sum  agreed,  becomes 
a  perfect  equity.  And  if  the  married  woman,  before  the  payment  of  said 
money,  acquires  the  real  title  from  a  different  source,  the  first  deed  being 
from  parties  without  title,  such  real  title  is  not  divested  in  favor  of  th* 
vendee  or  mortgagee  of  such  third  person,  because  she  holds  the  inferior 
title  from  him,  or  claimed  or  entered  under  such  title. 

TiTLS  OF  Married  Woman  cannot  be  DrvEtrrED  by  an  estoppel  baaed  on 
the  fsLot  she  took  or  claimed  possession  under  a  bad  title. 

Possession  ot  Land  is  Notice  of  Eqttities  under  which  party  holds. 

Deed  to  Married  Woman  is  Prima  Facie  Valid. 

Deed  to  Married  Woman  Prima  Facie  Creates  Separaxb  BnATE  nr 
Her,  where  it  recites  that  the  consideration  was  paid  by  another  for  hsr 
exclusive  benefit. 

Ejectment.    The  opinion  states  the  fiacts. 

J,  D.  ThomJUmy  for  the  appellants. 

(?.  F.  and  W.  H.  Sharp^  for  the  respondent. 

By  Court,  Baldwin,  J.  We  understand  the  merits  of  thi9 
oon^versy  to  depend  upon  this  state  of  facts:  One  Ford 
obtained  a  deed  for  the  lot  in  dispute  from  Hitchcock  and  Van 
Winkle,  who  had  no  title,  but  claimed  luider  a  Colton  grant. 
Ford  bought  from  Mrs.  Wilson,  though  the  title  was  taken  in 
the  name  of  Ford  for  her  and  at  her  instance.  Nearly  contem- 
poraneously. Ford  executed  to  Mrs.  Wilson  an  agreement  U> 
convey  to  her,  as  her  separate  property,  this  lot,  on  the  pay- 
ment of  three  hundred  dollars,  which  sum  there  was  eyidence- 
to  show  she  paid,  and  the  money  was  advanced  as  a  gift  to  her 
by  her  son.  Previously  to  this  time,  she  had  received  a  deed 
from  another  source,  and  this  last  seems  to  be  the  better  title. 
The  plaintiffs  offered  evidence  tending  to  show  that  in  consid- 
eration of  a  debt  due  for  the  building  of  the  house,  and  a  waiver 
of  a  lien  on  it,  to  one  Perkins,  Ford,  at  the  instance  of  Wilson 
and  wife,  executed  a  mortgage  on  the  premises,  the  latter  rep- 
resenting at  the  time  that  Ford  was  the  owner,  and  in  conse- 
quence of  this  representation  the  mortgage  was  so  taken. 
Plaintiff  claims  through  this  mortgage  and  sale  under  it  1  le^ 
ESsertB  that  this  gives  to  him  the  right  as  against  Mrs.  Wilson^ 
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on  the  ground  of  estoppel:  1.  Because  she,  having  entered 
under  Ford,  cannot  dispute  his  title  or  that  of  Ford's  represent- 
ative, the  plain  tiff  here;  2.  Because  these  representations,  acted 
on,  estop  her  from  denying  the  title  to  be  in  Ford. 

We  think  neither  ground  can  be  maintained.  If  the  pur* 
chase  were  made  by  Ford  in  his  own  name  for  the  benefit  o/ 
Mrs.  Wilson,  Ford  would  be  moraUy,  if  not  legally,  her  trustee; 
and  if  Ford,  at  or  shortly  after  this  time,  gave  her  a  writing 
to  convey  to  her,  on  payment  of  the  three  hundred  dollars,  the 
two  papers  may  be  construed  together  if  they  are  shown  to  be 
parts  of  one  general  transaction.  On  the  payment  of  the  pur* 
chase-money,  Mrs.  Wilson  had  a  perfect  equity,  which,  united 
with  the  possession,  was  equivalent  in  our  system,  for  all  pur- 
poses of  this  defense,  to  a  legal  estate.  This  estate  she  could 
not  convey  except  by  joint  deed  of  her  husband  and  herself 
any  more  than  if  it  were  a  legal  estate.  The  cases  of  Jenkins 
V.  McConieo,  26  Ala.  213,  and  Lee  v.  Bank  of  United  States,  9 
Leigh,  218,  and  the  authorities  cited,  are  conclusive  on  this 
point,  even  in  the  absence  of  statutory  provisions  like  the  sixth 
section  of  our  act  regulating  the  disposition  of  estates  of  femes 
covert.  The  case  of  Tngoldsby  v.  Juan,  12  Cal.  564,  is  not  op- 
posed to  this  view,  for  the  doctrine  there  is  limited  to  convey- 
ances of  married  women  of  separate  estates  vested  before  the 
passage  of  the  act  of  1850.  The  doctrine  of  esUyppel  in  pais 
has  no  application  to  the  estates  of  married  women;  for  the 
act  of  1850  is  enabling,  the  estate  vesting  only  after  compli- 
ance with  the  mode  of  conveyance  prescribed  by  the  statute. 
Palmer  v.  CrosSj  1  Smed.  &  M.  48,  is  a  case  upon  a  statute 
similar  to  our  own.  It  was  shown  there  that  the  wife  stood  by 
and  saw  some  personal  property  sold  by  the  husband  as  his 
own;  and  it  was  contended  that  she  was  estopped  from  aftier- 
wards  claiming  it.  But  the  court  said:  ^'The  law  has  thrown 
certain  guards  around  a  married  woman  to  protect  her  from 
the  influence  of  her  husband.  It  has  provided  a  mode  by 
which  alone  she  can  be  deprived  of  her  real  estate,  and,  to  use 
no  stronger  language,  it  is  certainly  very  doubtful  whether  she 
can  be  deprived  of  her  separate  personal  estate  in  any  other 
mode  than  the  one  prescribed  by  the  instrument  of  settlement. 
The  supreme  court  of  the  United  States,  in  the  case  already 
cited  firom  13  Pet.  107,  decided  that  the  mere  silence  of  Mrs, 
Lee  as  to  her  title,  and  her  failure  to  obtrude  her  rights  upon 
the  notice  of  others,  could  not  divest  her  of  her  property." 
The  general  rule  is,  that  if  the  conveyance  of  a  feme  covert  bt 
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not  executed  according  to  the  forms  prescribed  by  the  statute, 
it  is  not  valid:  EUiott  v.  Piersolj  1  Pet.  828;  Hepburn  y.  Dubois^ 
12  Id.  845;  West  v.  Westy  10  Serg.  &  R.  445;  see  also  James  y. 
Fisky  9  Smed.  &  M.  152  [47  Am.  Dec.  111].  And  accordingly, 
it  has  often  been  held  that  when  the  acknowledgment  was  de- 
fective in  any  substantial  particular,  the  fetfie's  title  did  not 
pass.  It  would  be  strange  if  a  mere  defect  of  this  kind  avoided 
the  deed,  though  regularly  signed  and  proved  to  have  been 
fairly  and  voluntarily  made,  and  yet  a  loose  declaration  of  the 
femey  in  the  presence  of  the  husband,  and  possibly  made  by 
his  connivance  or  constraint,  and  in  total  ignorance  by  the 
wife  of  its  legal  effect,  or  even  of  the  real  facts  of  the  trans- 
action, could  pass  her  estate.  It  is  obvious,  if  this  be  the  rule, 
that  every  deed  of  the  husband  might  be  an  estoppel,  whether 
acknowledged  or  not  according  to  law,  or  even  signed  by  the 
wife,  since  the  representation  in  the  presence  of  a  purchaser  or 
mortgagee,  by  the  wife,  of  the  fTOperij  being  the  husband's, 
would  l>e  sufficient  to  estop  her  from  denying  the  title  to  be  in 
him.  In  truth,  the  paper  signed  by  him  in  her  presence,  pur- 
porting to  convey  the  property  as  his,  would  amoimt  to  such 
representation  and  consequent  estoppel.  It  is  true  that  it  is 
said  by  some  writers  that  fraud  vitiates  all  contracts,  even 
those  made  by  infants  or  femes;  but  we  apprehend  that  in 
cases  of  married  women,  under  statutes  like  ours,  tliis  doctrine 
is  limited  to  this,  that  a  contract  so  infected  cannot  be  en- 
forced; but  not  that  a  fraudulent  representation  will  divest  a 
Jemje^s  title  in  the  face  of  a  statute  declaring  a  different  and 
exclusive  mode  of  divestiture. 

The  second  instruction  asked  for  by  the  plaintiff,  and  given 
by  the  court,  directly  contravenes  this  view.  For  the  learned 
judge  below  told  the  jury  that  even  if  the  defendants  did  not 
enter  into  possession  of  the  lot  under  Ford,  yet  if  they  dis- 
claimed title  to  induce  Perkins  to  waive  his  lien  and  take  a 
mortgage  from  Ford,  this  estopped  her  from  contesting  the  title 
of  plaintiffs  deraigned  through  Ford. 

It  was  a  disputed  fact  whether  the  defendant  entered  under 
Ford,  and  perhaps  the  weight  of  evidence  was  that  she  did  not 

If  we  concede  that  Mrs.  Wilson  entered  under  this  execu- 
tory agreement  with  Ford,  she  did  so  imder  claim  of  rights 
and  with  a  vested  equitable  interest  in  the  property,  which, 
on  payment  of  the  purchase-money,  became  a  perfect  equity. 
This  equity,  as  we  have  said,  she  could  no  more  dispose  of  by 
estoppel  in  pais,  than  if  it  were  a  legal  estate;  but  if  she  could, 
havin^r  received  the  real  title  from  another  source,  we  do  not 


April,  1859.]  Morrison  v.  Wilsoh.  697 

perceive  how  that  title  is  divested  in  favor  of  the  plaintiff 
here,  merely  because  she  held  an  inferior  title  from  Ford,  or 
even  entered  or  claimed  under  it.  The  result  of  such  a  doc* 
trine  would  be  to  destroy  the  whole  effect  of  the  statute,  for 
all  a  creditor  or  stranger  would  have  to  do  in  order  to  divest 
the  title  to  real  estate  of  a  feme  covert  would  be  to  get  her  or 
her  husband  to  take  and  consent  to  hold  under  a  bad  titles 
and  then  both  titles,  by  the  doctrine  of  estoppel,  might  be  sub- 
jected to  a  claim  held  by  a  predecessor  under  the  vicious  title. 
The  good  title  was  older  in  date  than  that  acquired  from  Ford, 
and  the  evidence  is  by  no  means  satisfactory  that  she  entered 
under  Ford,  or  that,  in  getting  in  the  Van  Winkle  and  Hitch- 
cock title,  she  did  or  meant  to  do  anything  more  than  to 
strengthen  the  title  she  had  before  by  getting  in  the  outstand- 
ing claim.  Besides,  if  the  fact  be,  as  stated  by  witnesses  not 
contradicted,  that  Ford  really  bought  for  her,  and  made  the 
executory  agreement  alluded  to,  we  cannot  perceive  that  she 
stood  towards  Ford  in  any  other  relation  than  any  other  pur- 
chaser having  two  titles;  or  that  claiming  or  taking  the  last 
is  any  abandonment  of  the  first.  The  possession  in  such  a 
case,  if  not  referred  to  the  good  title,  would  not  be  referred 
exclusively  to  the  bad.  But  if  we  hold  that  a  feme  covert 
cannot  be  divested  of  a  title  by  parol  or  an  estoppel  in  paia^ 
directly  operating  upon  the  title,  it  would  be  illogical  to  hold 
that  such  divestiture  could  be  effected  by  an  estoppel  created 
by  taking  possession  under  a  bad  title. 

It  is  not  pretended  that  she  entered  as  tenant  of  Ford.  She 
entered,  if  at  all,  as  purchaser.  She  held  the  equitable  estate, 
Ford  merely  the  legal  title.  Being  in  possession,  this  was  a 
notice  of  the  equity.  The  payment  of  the  purchase-money 
perfected  this  equity,  leaving  nothing  but  the  naked  legal  title 
outstanding  in  Ford,  with  a  right  to  call  for  it  at  any  time  by 
Mrs.  Wilson.  Any  person  dealing  with  the  estate  was  bound 
to  inquire  as  to  the  true  state  of  the  title;  and  if  the  party  in 
possession  had  a  deed  recorded,  this  was  a  notice  of  his  or  her 
title.  A  different  question  might  arise  if  a  feme  covert  was  in 
possession  under  a  deed  or  an  executory  agreement,  not  re- 
corded, and  a  person  dealing  with  the  property  on  the  faith  of 
an  apparent  legal  estate  in  another  inquired  of  her,  and  she 
represented  that  she  had  no  title,  but  that  the  title  was  in  an- 
other, and  the  inquirer  then  dealt  with  that  other  as  the  owner. 
But  we  do  not  understand  that  was  this  case;  at  least,  it  does 
not  seem  to  be  so  put  to  the  jury.    In  this  case,  the  mortgagee 
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flfid  not  Bee  the  legal  title  in  Ford,  for  it  was  not  in  him,  and 

therefore  did  not  deal  with  the  property  on  the  faith  of  it    It 

.-viay  be  very  true  that  Mrs.  Wilson,  being  in  possession  under 

*  the  good  title  and  the  yicious  title,  said  to  Perkins  she  held 

mnder  the  Ford  title,  and  that  it  was  the  real  title;  but  a  feme 

>  covert  could  scarcely  be  held  to  forfeit  a  good  title  because  she 

~  was  not  learned  enough  in  land-law  in  1851  or  1852  to  know 

^what  has  so  puzzled  the  courts  to  determine — ^the  relativs 

\strength  of  San  Francisco  titles. 

We  have  all  along  assumed  the  fiEtct  that  Mrs.  Wilson  held 
ft  good  title  under  the  deed  from  Minor.  This  deed  was  eze* 
*cuted  the  seventh  of  May,  1851,  and  is  made  to  her  in  exchi- 
sive  property.  A  deed  to  a  married  woman  is  prima  facie 
valid:  Harmon  v.  Jam^  et  ux,^  7  Smed.  &  M.  118  [45  Am.  Dec 
296].  And  this  deed  recites  Uiat  the  consideration  money  was 
paid  by  Greorge  W.  Souk,  for  the  exclusive  benefit  of  Mrs. 
Wilson.  This,  it  seems  to  us,  prima  facie  created  a  separate 
estate  in  Mrs.  Wilson.  The  deed,  too,  is  witnessed  by  the  same 
George  W.  Soule.  It  is  true  that  on  the  third  of  May  before. 
Minor  executed  a  deed  of  the  lot  to  Soule,  but  this  deed  was 
not  acknowledged  until  the  twenty*first  of  April,  1862,  or  re- 
corded until  April  27,  1852.  When  it  was  delivered  does  not 
appear.  As  between  Soule  and  Mrs.  Wilson,  it  would  seem 
that  the  witnessing  of  the  deed  to  Mrs.  Wilson,  with  this  re- 
cital, and  especially  with  the  possession  taken  by  Mrs.  Wilson 
— ^if  such  was  the  fact — ^would  strongly  imply  that  the  deed  to 
Soule  by  Minor  was  not  delivered  at  the  date  of  the  deed  to 
Mrs.  Wilson,  or  if  delivered,  that  the  unrecorded  deed  of  Soule 
was,  by  contract  or  consent,  postponed  to  the  latter  deed.  If 
the  money  paid  by  Soule  was  furnished  by  Mrs.  Wilson,  would 
not  this  be  an  estoppel  against  Soule's  setting  up  his  secret 
deed?  Could  he  encourage  or  assist  in  giving  effect  to  the  last 
deed,  and  yet  hold  it  good  for  nothing?  It  is  not  necessary  to 
consider  this  point  further,  as  it  has  not  been  argued;  for  upon 
the  groimd  last  taken,  the  judgment  must  be  reversed;  and 
this  whole  matter  may  be  more  fully  presented  on  a  future 
trial. 

Nor  is  it  necessary  to  decide  whether  if  Mrs.  Wilson  and 
Ford  were  in  possession,  and  Perkins,  having  no  notice,  by  the 
record  or  otherwise,  of  Mrs.  Wilson's  title,  inquired  of  Wilson 
and  wife  and  Ford  as  to  the  title,  and  was  informed  that  the 
title  was  in  Ford,  and  accordingly  dealt  with  Ford  as  if  he  were 
owner,  and  thereby  released  a  valuable  right,  the  title  of  Mrs. 
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Wilflcm  would  be  bound  by  such  a  tranflactioiL    This  questioa 
is  left  open  and  unaffected  by  this  opinion. 

Judgment  reveraed  and  oauae  remanded. 
Tebrt,  C.  J.,  concuned. 

On  petition  for  rehearing,  the  following  opinion  was  delivered: 
Baldwin,  J.  The  rehearing  is  denied.  The  main  ground  of 
reversal  was  the  instruction  of  the  court  that  whether  Mrs.  Wil- 
son entered  under  Ford  or  not — ^which  was  a  disputed  fiEtct 
before  the  jury — ^if  the  defendants  (Mrs.  Wilson  being  one)  dis- 
claimed title  to  induce  Perkins  to  waive  his  lien  and  take  a 
mortgage  from  Ford,  this  estopped  her  from  contesting  the  title 
of  plaintiffs  deraigned  through  Ford.  We  meant  to  assert,  and 
think  we  sustained  the  proposition  by  reason  and  authority, 
that  afeme  eotert  under  our  statute  cannot  divest  her  separate 
estate  in  any  other  mode  than  that  pointed  out  by  the  act;  for 
to  hold  otherwise  would  be  to  hold  that  the  statute,  where  it 
says  that  the  estFte  shuU  only  be  divested  by  joint  deed  of  hus- 
band and  wife,  means  that  it  may  be  divested  by  estoppel  inpait. 
As  this  error  is  sufficient  to  reverse  the  judgment,  we  so 
modify  the  opinion  as  to  leave  the  other  points  discussed  in  it 
open  to  future  discussion,  as  it  is  suggested  with  some  plausi- 
bility, that  a  fuller  examination  may  throw  some  light  upon 
the  questions,  and  the  facts  can  be  more  ftilly  presented. 

Terry,  C.  J.,  concurred. 

Equttabui  TroM  as  Dmonn  to  Aoaom  nr  Enonmr:  See NeUr.  Kern, 
51  Am.  Dea  746;  oXtemiTe  mote  to  DoggiU  t.  Hart,  58  Id.  472;  TSbem  t. 
Tibeau,  59  Id.  329,  note  831.  The  principal  ease  is  cited  and  followed  on  the 
point  that  moh  a  defense  may  he  interpoeed  in  Shun  r.  Soberimmf  24  CaL 
141;  Hough Y. Waters,  30 Id.  811;  Lmmr.Walkiiu,  45  Id.  566;  Bomr.  Treads 
way,  4  Nov.  460. 

Ebiofpxl  of  MABimtT)  WoMXN:  See  Bradley  t.  Snyder,  58  Am.  Dec.  564, 
note  569.  The  principal  case  is  cited  to  the  point  that  a  married  woman  can* 
not  be  estopped  by  matter  in  paia:  OkUds  ▼.  McCfheeney,  20  Iowa»  436;  as  by 
her  silence:  QrkwM  y.  Boley,  1  Mont.  561. 

Words  Cbbahno  Sxpabati  Estatb  nr  MARKnn>  WoKBf:  See  Bamm  ▼• 
H6U,  64  Am.  Dec  585,  and  note;  Martk^Y.  BeU,  70  Id.  200^  and  note  203. 

•UAttitran  Woman's  Dxbd  ov  Sbparati  Estatb  must  bb  Szbodtkd  nr 
FoBM  Pbbsobibkp  bt  Statdtb,  and  unless  conveyance  is  in  such  form,  she  ia 
not  divested  of  her  estate:  Maaon  v.  Brock,  52  Axel  Dec  490,  and  note  493. 
And  see  the  fdlowing  cases  citing  the  principal  case  to  this  point:  Harrimm 
T.  Brown,  16  OaL  290;  Maclc^  v.  Love,  25  Id.  874;  DentadY.  WakUe,  30 Id. 
142;  BccU^r.  Ferguson,  Id.  517;  Dow  v.  Omdd  4f  C.  8.  M.  Co.,  31  Id.  640^ 
654;  Leonis  ▼.  LoBsarrovich,  55  Id.  57* 
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WoKDs  "Tenant  in  Possbssion,**  in  SsonoN  236  of  Oaldobnia  Peaoiicb- 
Act,  providing  that  the  purchaser  at  a  redemptioQ  sale  "ahall  be  enti- 
tled to  reoeiye  from  the  tenant  in  poeseeuon  the  rents  of  the  property 
flold  or  the  value  of  the  use  and  ooonpation,"  embrace  the  judgment 
debtor  as  well  as  his  lessee. 

Words  Used  in  Statute,  Which  hate  Well-known  and  Definite 
MsANiNO  in  the  law,  are  to  be  given  sueh  meaning  in  oonstniing  ih» 
statute. 

JvDOMKNT    DkBTOB    BBHAININa    IN    PoflSESaiON    OF    WaTEB-DITGH    AFTEft. 

Sheriff's  Sale,  and  collecting  the  rents  and  profits  during  the  six 
months  following,  is  a  trustee  of  the  fund  for  the  purchaser  at  the  sale^ 
under  the  California  statute;  and  if  the  fund  be  in  danger  of  loss,  a  bill 
in  equity  to  account  will  lie. 

Appeal  from  the  district  court  of  the  eleventh  judicial  dis- 
trict, county  of  Placer. 

Jolm  Humey  for  the  appellant. 

Sanderson  and  Newell^  and  HeweSy  for  the  respondent. 

By  Court,  Baldwin,  J.  This  bill  is  filed  to  settle  and  re- 
cover the  value  of  the  rents  and  profits  of  a  certain  ditch,  or 
interest  therein,  bought  by  the  plaintiff  at  sheriff's  sale.  The 
defendants  are  in  possession.  The  proceeds  of  the  sales  of 
water,  etc.,  sought  to  be  recovered,  arise  from  the  property 
since  the  sheriff's  sale,  and  before  the  expiration  of  the  period 
limited  by  statute  for  the  redemption.  Treating  this  species 
of  property  as  real  estate,  subject  to  its  incidents  and  laws,  we 
are  brought  to  consider,  as  the  main  point  presented  by  this 
appeal,  whether  these  intermediate  rents  or  profits  go  to  the 
purchaser  at  the  sheriff's  sale,  when  the  judgment  debtor  is 
in  possession.  This  question  involves  the  construction  of  sec- 
tion 236  of  the  practice  act:  Wood's  Dig.  198.  That  section 
is  in  these  words:  "  The  purchaser,  from  the  time  of  the  sale 
until  a  redemption,  and  a  redemptioner,  from  the  time  of  his 
redemption  imtil  another  redemption,  shall  be  entitled  to  re- 
ceive from  the  tenant  in  possession  the  rents  of  the  property 
sold  or  the  value  of  the  use  and  occupation  thereof."  It  is 
very  true,  as  argued  by  the  appellant,  that  a  purchaser,  by 
the  mere  fact  of  his  purchase,  does  not  get  title  to  real  estate. 
His  right  is  rather  the  right  to  get  a  title  in  a  given  contin- 
gency, and  the  transaction  an  executory,  not  an  executed, 
contract.  But  it  does  not  follow,  because  he  is  not  clothed 
with  a  perfect  title,  or  even  because  he  is  not  personally  en* 
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titled  to  the  posseBsion,  that  he  has  no  rights  in  the  premises. 
He  may  have  a  perfect  statutory  right  to  the  profits  without 
haying  a  right  to  the  suhject  out  of  which  the  profits  proceed. 
Indeed,  it  is  conceded  by  the  appellants  that  this  If  true  as 
regards  the  party  in  possession,  if  that  party  is  a  tenant  of 
the  judgment  debtor.  A  privilege  of  redemption  is  given  to 
the  judgment  debtor;  but  it  is  uncertain  whether  he  will  ex- 
ercise it.  Time  is  not  given  for  the  purpose  of  enabling  the 
debtor  to  make  a  profit  out  of  the  estate,  but  for  the  purpose 
of  enabling  him  to  raise  the  money  to  redeem.  There  is  no 
presumption  that  the  property  sells  for  less  than  its  present 
value;  and  there  is  no  compulsion  upon  the  part  of  the  debtor 
to  redeem,  if  he  is  able;  and  if  he  does  not,  the  purchaser  runs 
the  risk  of  the  title,  the  depreciation  or  destruction  of  the 
property,  and  in  fact,  all  the  risks  attending  the  ownership  of 
property.  As  the  law  holds  him  to  the  responsibilities  of 
owner,  it  entitles  him  to  the  benefits  of  owner,  so  far  as  the 
right  to  the  profits  is  concerned;  but  it  gives  this  right  without 
allowing  the  purchaser  to  disturb  the  possession  of  the  debtor. 
This  redemption  system  is  a  highly  artificial  plan,  devised 
with  care  by  the  legislature,  and  introducing  new  and  specific 
rules  in  respect  to  judicial  sales.  It  must  be  supposed  that 
the  legislature  have  used  legal  terms  according  to  their  re- 
ceived legal  interpretation. 

The  phrase  "  the  tenant  in  possession  "  is  a  generic  term,  in- 
tended to  designate  the  class  of  persons  from  whom  the  pur- 
chaser was  to  receive  the  rents.  The  language  is  not  that 
when  a  tenant  of  the  debtor  is  in  possession  the  tenant  shall 
pay  the  purchaser,  or  that  the  debtor  when  in  possession  shall 
not;  but  the  phraseology  designed,  evidently,  to  fix  a  general 
right,  appljdng  to  all  cases  of  tenancy,  for  none  are  excluded. 

It  is  not  very  easy  to  see  the  reason  for  such  a  distinction  as 
that  contended  for.  It  would  give  but  little  help  to  the  pur- 
chaser, since  the  debtor,  on  the  eve  of  judgment,  might  change 
a  possession  by  tenancy,  and  take  possession  personally;  or 
change  the  terms  of  tenancy  so  as  to  make  of  little  or  no  value 
the  purchaser's  right;  and  why  should  a  debtor  be  any  more 
inhibited  from  getting  profit  from  rent  than  getting  profit  from 
use — in  this  case,  from  authorizing  other  persons  to  sell  water, 
and  selling  it  himself?  The  definition  of  "tenant  in  posses^ 
don  "  embraces,  within  the  natural  and  usual  meaning  of  the 
words,  a  judgment  debtor  as  well  as  his  lessee.  The  owner  in 
te  in  possession  is  no  less,  in  legal  contemplation,  a  tenant 
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than  the  man  who  occupies  under  him.  The  definition  of  ten« 
ant  is,  ^^  one  that  holds  or  possesses  lands  or  tenements  by  any 
kind  of  title,  either  in  fee,  for  life,  years,  or  at  will." 

The  rule  of  construction  of  statutes  is  plain.  Where  they 
make  use  of  words  and  phrases  of  a  well-known  and  definite 
•ense  in  the  law,  they  are  to  be  received  and  expounded  in  the 
same  sense  in  the  statute:  United  States  y.  MeOiU^  1  Wash. 
463;  Adams  y.  Turrentine^  8  Ired.  L.  149;  State  v.  Smithy  5 
Humph.  896;  Ex  parte  Vincent^  26  Ala.  145  [62  Am.  Dec.  714]. 

The  concluding  words  of  the  section  of  the  statute  we  are 
considering  lends  some  strength  to  the  construction  we  give; 
for  after  providing  for  the  recovery  of  the  rents  of  the  property 
sold,  the  words  '^  or  the  value  of  the  use  and  occupation  "  are 
added;  these  latter  words  applying  to  and  covering  the  case  of 
the  possession  of  the  debtor. 

If  we  could  see  a  stronger  reason  for  the  distinction  insisted 
on  than  we  have  been  able  to  perceive,  yet,  as  the  language  of 
the  act  is  precise,  and  makes  no  exception  of  the  judgment 
debtor,  we  could  not,  without  interpolating  a  new  provision 
into  the  statute,  exclude  a  class  of  persons  fully  within  the 
definition,  any  more  than  we  could  include  a  class  not  em- 
braced by  its  terms. 

The  only  other  question  is  as  to  the  remedy.  It  is  argued 
that,  conceding  the  plaintiff's  right,  a  bill  in  equity  of  this  sort 
is  not  the  appropriate  means  of  relief.  But  we  think  otherwise. 
The  defendants,  being  in  possession  of  this  property,  were 
trustees  for  the  plaintiff.  The  profits  consisted  of  many  sales 
and  transactions  requiring  the  settlement  of  a  long  and  compli- 
cated account,  which  could  not  well  be  settled  at  law;  besides, 
many  other  equitable  circumstances  exist  here — ^the  alleged 
insolvency  of  defendants;  the  partial  conversion  of  the  fund; 
the  threatened  loss  of  it;  the  interest  of  other  parties  requiring 
adjustment  and  settlement.  The  further  fact  that  Reynolds 
was  the  treasurer  of  the  ditch  company,  into  whose  hands  the 
installments  due  on  the  interest  sold  as  his  came,  is  also  of 
force  in  showing  the  propriety  of  this  remedy.  The  whole  bill, 
however,  might  well  rest  on  these  facts,  that  the  defendants 
were  merely  trustees  of  this  fund  for  the  plaintiff,  and  that  the 
fund  was  in  danger  of  loss;  and  these  facts  would  uphold  tht 
power  of  chancery  to  protect  the  trust  property. 

Decree  af&rmed. 

Tbrbt,  G.  J.,  oonoorred. 
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PUBOBASBB  AT  RbDBMFTEON  SaLS  IB  EmTITLID  TO  BoOmTS  BbMTB  of  tllS 

property  during  the  period  allowed  for  redemption:  See  Kniffhi  t.  TnteUf  81 
CU.  115;  Websiery.  Cbdb^  88Id.  425;  KOmy.  Ouue,  17  Id.  597,  all  of  whieh 
•re  decided  on  the  aathority  of  the  principal  caae  on  thia  point. 

JUDOMSNT  DdTOB  BjEMAXNIHO  IN  PoSSISaiOll  AFTIB  SaLE,  AXD  OoLUKKV- 

cro  Rkntb  and  profits,  is  a  trustee  of  the  fond  for  the  pnrchaaer  «t  the  aale: 

Walls  ▼.  Walker,  87  CaL  432;  Coimefl^  ▼.  Dickmrn,  76  Ind.  448;  and  if  the 

fond  be  in  danger,  an  accounting  or  appointment  of  a  reoetTer  may  be  hadt 

JSTiff  ▼.  Taylor,  22  GaL  194,  aU  citing  the  principal  caae. 

Worm  and  Phrases  in  Statdtbb,  OovsTRUonoH  ov:  See  Jfe  part$  Vhh 

92  Am.  Deo.  714,  and  nota 


Swift  v.  Kbaembb. 

[IS  OAUVOBHU,  621] 
BjLIWTION  ST  OWHRB  OV  LaND  OF  NsW  MORSOAOB  TO  PlMOMS  WbO  PaT 

OVF  Prior  Mortoaoxs  npon  their  being  releaaed,  anch  ezeontioQ  and 
ralaaee  taking  place  on  the  aame  day,  operates  in  equity  aa  sn  assignment 
of  the  old  mortgages  in  consideration  of  the  money  adTanoed  by  the 
second  mortgagees,  and  is  not  the  creation  of  a  new  ineombrance,  bat 
changing  the  form  of  the  old.  Therefore,  if  after  the  execation  of  the 
first  mortgage,  but  before  execating  the  second,  the  mortgagor  married, 
and  the  second  mortgage  was  not  signed  by  his  wife^  neither  he  nor  his 
grantor,  after  his  wife's  death,  can  claim  and  hold  the  property  free  of 
the  second  mortgage,  on  the  groond  that  the  property  became  homestead 
property  on  the  mortgagor's  marriage^  and  was  not  subject  to  be  incum- 
bered by  such  second  mortgage. 


Appeal  from  the  district  court  of  the  twelfUi  judicial 
trict,  county  of  San  Francisco.    The  opinion  states  the  facts. 

Pixley  and  Smithy  for  the  appellants. 

Sidney  V.  Smithy  for  the  respondent. 

By  Court,  Baldwin,  J.  One  Revalk,  an  unmarried  man,  in 
1854,  owned  a  lot  in  San  Francisco;  Leek  and  Fontacelli  had 
a  mortgage  of  two  thousand  dollars,  and  Kraemer  a  mortgage 
of  one  thousand  five  hundred  dollars,  on  this  lot.  Revalk 
married  in  1857,  and  after  his  marriage,  made  the  mortgage, 
the  validity  and  effect  of  which  this  suit  questions.  His  wife 
did  not  join  in  the  mortgage.  The  consideration  of  this  last 
mortgage  was  that  Kraemer  canceled  his  prior  mortgage  of  one 
thousand  five  hundred  dollars,  and  gave  five  hundred  dollars 
in  cash,  in  addition,  to  Revalk,  and  one  Eisenhardt  paid  the 
prior  mortgage  of  two  thousand  dollars  to  Leek  and  FontacellL 
The  release  of  the  old  and  the  redemption  of  the  new  mort- 
gages were  done  on  the  same  day.    Bevalk's  wife  died,  and 
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Swift,  the  plaintiff  here,  purchased  the  mortgaged  premises^ 
He  claiiDB  now  that  as  he  knew  that  the  property  was  home- 
stead at  the  time  of  the  last  mortgage,  he  was  a  purchaser 
without  notice  of  any  adverse  claim,  and  that  he  takes  the 
title  free  of  the  claim  of  the  mortgagee.  We  do  not  think  e(K 
So  far  as  the  five  hundred  dollars  is  concerned,  probably, 
y.ithin  a  recent  decision,  the  husband  had  no  right  to  incum- 
ber the  property  to  that  extent.  But  as  to  the  debts  secured 
by  the  original  mortgage  to  Leek  and  Fontacelli  and  Kraemer, 
we  regard  the  cancellation  of  the  old  mortgagee  and  the  sub- 
stitution of  the  new  as  contemporaneous  acts.  It  was  not 
creating  a  new  incumbrance,  but  simply  changing  the  form  of 
the  old.  A  court  of  equity,  looking  to  the  substance  of  such  a 
transaction,  would  not  permit  a  release  intended  to  be  effectual 
only  by  force  of  and  for  the  purpose  of  giving  effect  to  the  last 
mortgage  to  be  set  up,  even  if  the  last  mortgage  was  inoper- 
ative. It  would  not  permit  Revalk  to  take  Kraemer  and 
Eisenhardt's  money  and  apply  it  in  extinguishment  of  a  prior 
incumbrance,  and  then  claim  that  the  property  should  neither 
be  bound  by  the  new  mortgage  or  the  old.  These  last  mort- 
gagees would  be,  in  equity,  assignees  of  the  debts  they  paid, 
and  be  subrogated  to  the  rights  of  their  assignors;  for  in  equity, 
the  substance  of  the  transaction  would  be  an  assignment  ol 
the  old  mortgages  in  consideration  of  the  money  advanced. 
This,  in  effect,  has  been  held  in  Dillon  v.  Byrne,  5  Cal.  455; 
Burrell  v.  Schky  9  Id.  106;  Carr  v.  CaldweU,  10  Id.  380  [70 
Am.  Dec.  740]. 

Nor  does  Swift  stand  in  any  better  position  than  Revalk  him- 
self. Swift  can  only  claim  that  he  bought  with  notice  of  a 
parol  fact,  not  that  he  was  the  purchaser  of  an  apparent  legal 
title,  and  ignorant  of  any  better  title  or  equity.  In  other  words, 
he  bought  with  knowledge  of  the  fact  which  seemed  to  show  a 
title  in  Revalk  and  wife.  But  this  fact  may  be  explained. 
What  existed  in  parol  might  have  been  explained  by  paroL 
The  mortgage  on  record  was,  at  least,  sufficient  to  lead  him  to 
inquiry,  and  then  he  was  boimd  to  make  full  inquiry.  That 
would  have  resulted  in  information  as  to  the  true  state  of  things. 
But  we  are  not  aware  that  it  has  ever  been  held  that  a  party  is 
estopped  except  by  his  own  act  or  deed  or  that  of  his  privies. 
Revalk's  possession  of  the  premises,  with  his  wife,  was  no  es- 
toppel of  Kraemer  to  show  that  the  premises  were  not  home- 
stead. If  they  seemed  to  be,  from  the  fact  of  this  family  occu- 
pancy, and  Swift  bought  on  the  strength  of  this  appearance. 
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he  took  the  risk  of  this  appearance  turning  out  to  be  the  reality; 
and  if  he  was  deceived,  it  is  one  of  the  unfortunate  blunders 
common  to  all  speculation. 

The  decision  of  this  court  in  the  numerous  cases  of  Reyalk 
touching  this  property  make  nothing  for  the  appellant,  for  this 
question  was  not  involved  in  those  cases;  and  factB  are  not 
settled  by  judicial  precedents,  but  only  questions  of  law. 

Decree  affirmed. 

Terry,  C.  J.,  concurred. 


BxscunoN  OF  New  Mobtoaob  SiKUurAinEousLT  wrra  PATMXirf  ov 
First  MoBraAOB  operatea  as  assignine&t  of  the  fint  mortgage  to  the  leoond 
mortgagee:  See  Carr  y.  Caldwdl,  70  Am.  Dec.  740,  and  note  742;  and  iee 
Bcurher  v.  Babel,  36  GaL  23,  where  the  principal  case  is  cited  on  this  point. 
Such  a  transaction,  if  the  mortgagor  married  after  the  first  mortgage,  would 
not^  on  the  execation  of  the  second  mortgage,  operate  to  give  the  wife  seisin, 
so  as  to  entitle  her  to  dower  or  homestead  right  in  the  property;  Bwrmnp  ▼. 
OooiB,  16Iowa»  154;  WaUenr.  Walien,7Z  Ind.  428,  also  dtisg  the  princ^ 


CoNEOY  V.  Woods. 

[18  GAUrOBNIA,  OM.] 

Lmr  ov  FntM  CaimTOBS  oh  Fnui  Propekty  is  Pabaxoumt  to  that  d 

individual  creditors,  though  the  latter  attached  first. 
Whebx  Partnbb  Buys  Intkrsst  of  Ck>PA&T2«ER8  nv  FntM,  agreeing  to  pay 
the  firm  debts,  the  property  of  the  firm  remains  bonnd  for  such  debts  just 
as  before  the  sale. 

CbXDITOB    OBTAIinifO    LiSN  BT  AlTAOHiaNT  IS  ENTITLED  TO  FlLX  ObSDI- 

tob's  Bill  without  waiting  for  judgment  and  executicm. 

pABTinuts  MAT  Makb  Bona  Fidb  Salb  of  their  Pbofebtt  at  any  time 
before  their  creditors  acquire  a  lien;  but  a  sale  directly  or  indirectly  to 
one  of  the  partners,  with  a  stipulation  that  he  will  pay  the  firm  debts,  is 
not  such  a  bonajide  sale  so  as  to  divest  the  property  of  its  character  as 
firm  property,  primarily  liable  for  firm  debts. 

l5Divii>irAL  CBEDrroB  OF  Pabtheb  Obtains  No  PBiOBrrr  oteb  Fibm 
Pbofebtt,  by  the  fact  that  he  obtains  judgment,  issues  execution,  and 
levies  thereon,  as  against  firm  creditors  who  have  not  yet  obtained  judg- 
mentb 

EqUTFT  has   JuBISDIOnON    ov  OONFUOT   BBTWXBB    iNDIVIimAL    ABD  FiBM 

Cbedttobs. 
Kg  AcnoB  Lies  AOAursr  Sheriff  fob  Lbvtino  Exeoutiob'  of  individual 
creditors  of  a  partner  on  firm  property  in  the  latter's  hands. 

Appeal  from  the  district  court  of  the  twelfth  Judicial  dit- 
trict.    The  facts  are  stated  in  the  opinion. 
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Oeorge  F.  &  W.  H.  Sharp^  for  the  appellant. 

Cyril  V.  Orey  and  Joseph  Simpson^  for  the  respondents. 

By  Court,  Baldwin,  J.  Bill  states  that  on  the  twenty- 
ond  of  April,  1857,  plaintiffs  sued  out  attachment  against 
Bonny,  Brooks,  &  Moore,  a  mercantile  firm  in  San  Francisco, 
and  had  it  levied  on  certain  goods;  that  shortly  afterwards, 
plaintiffs  got  judgment  in  their  suit,  which  has  not  been  paid, 
and  execution  issued,  with  directions  to  the  sheriff  to  levy  on 
the  property  attached;  that  the  debt  of  plaintiffs  was  for 
goods  due  by  this  firm  at  and  before  the  ninth  of  April,  1857, 
and  this  property  attached  had  belonged  to  and  been  in  pos- 
session of  said  firm;  that  about  this  last  date  these  defendants 
dissolved  partnership  by  Brooks  and  Moore  selling  oat  to  the 
defendant  Bell,  who  bought  subject  to  the  payment  of  the 
debts  of  the  firm;  that  no  notice  was  given  of  this  dissolution 
to  plaintiffs  until  the  sixteenth  of  May,  1857;  that  Bell  bought 
for  Bonny,  and  afterwards  transferred  his  rights  to  Bonny; 
that  at  the  time  of  this  sale,  all  these  parties  knew  of  this  in- 
debtedness  to  plaintiffs;  that  on  the  tenth  of  April,  1857, 
defendant  F.  H.  Woods  conmienced  a  suit  in  this  court  against 
E.  Bonny,  and  attached  the  property  as  his  individual  prop- 
erty, and  afterwards  obtained  judgment  Execution  issued 
and  levied  upon  the  property,  and  it  was  advertised  for  sale  as 
Bonny's.  The  bill  then  charges  various  matters  of  fraud  in 
the  sale  to  Bonny,  and  in  the  note  and  suit  of  Woods  and 
Bonny. 

Several  parties  appeared  as  interveners,  claiming  to  be  en- 
titled to  come  in  as  judgment  creditors  of  this  firm,  and 
alleging  substantially  the  same  £Eu;ts  as  the  plaintiffs.  Woods 
demurred  on  several  grounds,  which  will  be  noticed  hereafter, 
and,  the  demurrer  having  been  overruled,  answered.  Tlie 
answer  denies  that  the  plaintiffs  attached  the  property  or  any 
part  of  it,  or  took  it  in  execution;  also  denies  that  on  the  ninth 
of  April,  1857,  the  partnership  of  Bonny,  Brooks,  &  Moore  ex- 
isted; says  it  was  dissolved  on  the  fourth  of  April,  1857,  the 
dissolution  was  notorious,  and  plaintiffs  had  notice  of  it.  On 
the  tenth  of  April,  1857,  defendant  commenced  suit  against 
Bonny,  and  attached  property,  recovered  judgment,  and  caused 
property  to  be  taken  in  execution.  At  this  time,  defendant 
had  no  knowledge  of  the  claim  of  the  plaintiff;  the  property 
was  that  of  Bonny  and  in  his  possession,  and  defendant^  by 
his  attachment,  acquired  a  lien  on  it.  Defendant  was,  at  the 
time  of  his  suit,  the  sole  owner  of  the  note  sued  on  by  him. 
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and  that  it  was  all  justly  due  and  owing  to  defendant  by 
Bonny;  of  the  amount,  one  thousand  one  hundred  and  thirty 
dollars  was  a  debt  due  from  Bonny,  Brooks,  &  Moore;  denies 
that  he  aided  in  bringing  about  the  dissolution  of  the  firm,  and 
also  all  fraud  or  connection  with  any;  or  all  knowledge  of  any 
trust,  or  lien,  or  condition  for  benefit  of  creditors  in  the  sale  to 
Bonny  by  the  parties;  and  denies  it  to  be  the  fact  that  it  was 
so  transferred;  that  one  Alison  brought  suit  for  the  property; 
that  this  defendant  pleaded  that  the  property  was  the  individ- 
ual property  of  Bonny,  and  his  attachment  a  lien  on  it;  that 
the  suit  was  decided  in  favor  of  defendant;  and  that  the  plain- 
tifis  had  notice  of  these  facts  and  made  no  claim  to  the  prop- 
erty; denies  that  Bonny,  Brooks,  &  Moore  have  not  property 
sufficient  to  satisfy  claim  of  plaintiffs. 

A  great  deal  of  proof  was  taken,  oral  and  documentary. 
The  court  below  found  that  the  material  allegations  of  tho 
complaint  were  proved. 

The  ground  upon  which  the  learned  judge  places  his  decree 
in  favor  of  the  plaintiffs  and  intervenors  is,  that  the  lien  of  the 
firm  creditors  of  Bonny,  Brooks,  &  Moore  is  paramount  to  thai 
of  the  individual  creditor  of  Bonny.  It  has  been  seen  that 
Bonny  bought  out  the  other  two  partners,  and  agreed  to  pay 
the  firm  debts.  We  say  he  agreed  to  buy  them  out;  for  the 
mere  disguise  of  this  process — by  means  of  the  sale  to  Bell, 
and  his  transfer,  a  few  days  afterwards,  to  Bonny — ^is,  when 
taken  with  the  facts  and  the  answer,  too  thin  to  permit  us  to 
doubt  that  Bell  acted  merely  as  the  agent  of  Bonny  in  this 
transaction.  Bonny  then  held  the  firm  assets;  and  the  ques* 
tion  is,  having  got  the  title  to  them  in  this  way,  whether  they 
stood  anywise  differently  as  respects  the  firm  creditors  than  if 
the  firm  had  continued.  If  the  firm  had  continued,  it  is  not 
disputed  that  the  rights  of  the  firm  creditors  would  have  been 
prior  and  paramount  to  those  of  an  individual  creditor;  and  it 
is  not  easy  to  see  any  substantial  difference  in  respect  to  the 
principle  we  are  considering,  between  one  partner's  bupng  out 
his  associate's  share,  on  agreement  to  pay  the  debts  of  tho 
firm,  and  suffering  the  firm  name  to  continue.  This  was  part- 
nership property  bound  for  partnership  debts  when  the  firm 
was  in  existence,  and  it  continued  to  be  bound  for  those  debts 
after  the  sale  to  this  partner,  especially  when  he  assumed,  as  a 
part  of  the  transaction  of  purchase,  the  payment  of  those  debts. 
Story  on  Partnership,  sec.  97,  thus  lays  down  the  rule:  '^  In 
•hort,  as  between  the  jmrtners  themselvea^  the  debts  and  liabiU 
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itieB  of  the  firm  to  creditors  and  third  persons  are  a  fund  ap-* 
propriated,  in  the  first  instance,  to  the  discharge  and  payment 
of  such  debts  and  liabilities,  and  there  is,  properly  sp^ildng, 
as  between  them,  a  lien  thereon,  or  at  least  an  equity,  which 
may  be  worked  out  through  the  partners  in  favor  of  the  cred- 
itors, although  it  may  not  directly  attach  in  the  creditors  by 
virtue  of  their  original  claims,  in  all  cases.  Bach  partner  also 
has  a  specific  lien  on  the  present  and  future  property  of  the 
partnership,  not  only  for  the  debts  and  liabilities  due  to  third 
persons,  but  also  for  his  amount  or  share  of  the  capital,  stock, 
and  funds,  and  for  all  moneys  advanced  by  him  for  the  use  of 
the  firm,  and  also  for  all  debts  due  to  the  firm  for  moneys  ab- 
stracted by  any  other  partner  from  such  stock  and  funds  be- 
yond his  share.  It  follows,  from  this  principle,  that  if  any 
partner  takes  the  whole  or  a  part  of  his  share  out  of  the  part- 
nership stock,  the  stock  so  taken,  if  identified,  is  applicable  to 
the  pajrment  of  what  shall,  upon  an  account  taken,  be  found 
due  from  him  to  the  partnership,  before  any  of  it  can  be  ap- 
plied to  the  pajrment  of  his  debts,  due  to  his  own  separate 
creditors;  for  such  partner  has  an  interest  in  the  stock  only  to 
the  amount  of  the  ultimate  balance  due  to  him,  as  hiQ  share  of 
the  stock.  The  same  rule  will  apply  to  any  other  property 
into  which  the  partnership  property  may  have  been  converted, 
so  far  and  so  long  as  its  original  character  and  identity  can  be 
distinctly  traced.  Hence  it  may  be  stated,  as  a  general  corol- 
lary from  the  foregoing  considerations,  that  no  separate  cred- 
itor of  any  partner  can  acquire  any  right,  title,  or  interest  in 
the  partnership  stock,  funds,  or  effects,  by  process  or  other- 
wise, merely  in  his  character  as  such  creditor,  except  for  bo 
much  as  belongs  to  that  partner,  as  his  share  or  balance,  after 
all  prior  claims  thereon  are  deducted  and  satisfied."  See  also 
2  Story's  Eq.  Jur.,  sec.  1263. 

In  Oreenwood  v.  Brodhead^  8  Barb.  694,  the  rights  of  credi- 
tors in  such  a  case  are  discussed.  The  court  say  there  is  no 
doubt  that  joint  creditors  can,  under  certain  circumstances, 
have  a  right  of  priority  of  payment  out  of  partnership  property, 
in  preference  to  the  private  creditors  of  any  separate  partner; 
and  Wiider  v.  Keeler,  3  Paige,  167  [23  Am.  Dec.  781];  HaU  v. 
HaU,  2  McCord  Gh.  302;  2  Story's  Eq.  Jur.,  sec.  1263;  Jackson 
V.  ComeUj  1  Sandf.  Ch.  348,  are  cited. 

The  section  of  Story's  Equity  referred  to  holds:  ^'  The  credi- 
tors, indeed,  have  no  lien,  but  they  have  something  approach- 
ing to  a  lien;  that  is,  they  have  a  right  to  sue  at  law,  and  by 
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Judgment  and  execution  to  obtain  posaeosion  of  the  pioperfy, 
and  in  equity  to  follow  it  as  a  trust"  So  it  is  said  in  OreefiF' 
wood  y.  Brodheady  iupra:  "The  creditor  must  proceed  to 
obtain  a  lien  on  the  property  before  he  can  interfere  to  control 
it.  If  it  be  real  estate,  he  obtains  the  lien  by  judgment;  if 
personal  property  liable  to  execution,  by  levy  under  process; 
and  if  choses  in  action,  by  the  return  of  an  execution  unsatis- 
fied after  filing  a  complaint." 

In  this  case,  the  plaintiff  had,  before  the  filing  of  his  bill,  a 
lien  by  attachment,  and  a  judgment.  We  see  no  necessity  for 
the  levy  of  an  execution.  It  would  have  answered  no  beneficial 
purpose;  it  was  not  necessary  to  give  a  lien;  that  had  already 
accrued  from  the  levy  of  the  attachment;  and  it  was  not  neces- 
sary for  a  sale,  for  a  sale  was  not  desired.  The  interveners 
also  had  attachments  levied;  that  gave  them  a  lien,  and  if 
they  had  waited  for  the  filing  of  their  bill  until  judgment  was 
obtained,  it  might  have  been  too  late.  At  the  time  of  the  trial, 
they  had  obtained  and  produced  their  judgments.  The  author^ 
ities  do  not  place  the  right  to  go  into  equity  upon  the  ground 
that  the  plaintiffs  must  show  themselves  to  be  creditors  by 
judgment;  but  they  go  on  the  ground  that  they  must  show  a 
lien  on  the  property;  and  this  lien  exists  as  well  by  the  levy 
of  an  attachment  as  by  execution. 

It  is  true,  it  is  said  in  Greenwood  y.  Brodhead^  8  Barb.  594, 
"  that  until  such  lien  is  obtained,  the  partners  haye  power  to 
make  any  hona  fide  sale  of  the  property  they  think  proper. 
But  when  such  Uen  exists,  the  creditor  may  claim  the  aid  of 
the  court  to  restrain  the  disposition  of  the  property  by  injunc- 
tion, to  have  it  placed  in  charge  of  a  receiver,  and  to  compel 
its  equitable  application."  But  we  do  not  understand  by  the 
hona  fide  sale  here  spoken  of  a  sale,  directly  or  indirectly,  to 
one  of  the  partners,  accompanied  with  a  stipulation  that  he 
shall  pay  the  firm  debts. 

Indeed,  this  very  question  was  decided  in  Sedam  v.  WUUame^ 
4  McLean,  51.  But  it  scarcely  needs  authority  to  proye  that 
if  this  equity  existed  against  the  three  partners,  or  the  firm 
property  when  owned  by  the  three,  it  lost  none  of  its  force  from 
the  mere  fact  that  the  sole  title  to  the  property  became  lodged 
In  the  hands  of  one  of  them,  no  credit  having  been  given  by 
individual  creditors  on  the  strength  of  an  apparent  sole  owner* 
ship  in  the  yendee. 

Woods  seems  to  haye  had  notice  of  these  facts;  and  if  he  had 
not,  the  mere  fact  of  his  getting  his  separate  judgment,  and 
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iBBuing  execntion,  and  making  a  levy,  gave  him  no  title  to  thia- 
property  as  against  the  superior  equity  of  theee  firm  creditors. 

We  think  that  a  court  of  equity  has  jurisdiction  of  this  case. 
No  action  against  the  sheriff  would  lie  for  a  levy,  and  the  prop* 
erty  would,  perhaps,  be  lost  by  a  sale  of  it  to  different  pur- 
chasers: Place  y.  Sweetzer^  16  Ohio,  142;  Washburn  y.  Bank  of 
BeUows  Falls,  19  Vt.  286. 

The  other  points  are  not  well  taken. 

Woods  is  the  only  appellant  here,  and  he  can  complain  of  no 
error  not  to  his  prejudice. 

Decree  affirmed. 

Bee  feyn^man  y. /)a9>7ten&0fyi  0  CaL  S7B  [66  Am.  Dec  819]; 
Scales  y.  Scott^  18  Id.  76. 

Tbbbt,  G.  J.,  concurred. 

PiBranBamr  OBimroBS  ihd  Cbbdisom  or  JxumaaAs*  PABDnna^ 
tsam  AWD  PaiOBiTiiB  or,  oonoemiiig  partnanhip  property:  See  Coomt^* 
Afpeai,  70  Am.  Dee.  149,  and  note  160;  MiOer  ▼.  EdiU,  67  Id.  806;  TWrng- 
had  T.  ChamfUn^  Id.  610^  and  notee  to  both  cases.  The  principal  case  is 
citsd  as  an  authority  on  the  law  of  this  sabject:  Reddinf^  t.  Waidon,  22 
ObL  187.  A  partnenhip  creditor  has  a  right  of  pricxrity  to  payment  of  his 
debt  from  the  firm  assets:  BuUodt  t.  Hybbard,  23  Id.  602;  J<me$  t.  Avsom^ 
85  Id.  106»  107;  Durham  ▼.  Craig,  79  Ind.  123»  all  citing  the  principal  case; 
Mid  the  indtTidnal  creditor  obtains  no  priority  by  the  fact  that  he  has  a  |Kior 
jtwIpnsBtt  Bmjpee  r,  Bun%  22  ObL  190,  citing  the  principal 
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fl4  CAuroBvii.,  47.] 

Wma  Of  AiTAcmaarr  n  ohlt  ErFicruAL  to  Chastob  TmM  to  Ooom 
imoM  Tna  or  m  Leyt. 

I«VT  or  Writ  or  Attaghmkht  mat  bi  Good  as  AOAnrer  I>mia>AVf 
TBMBMKS,  and  not  as  to  third  persons.  Thii  is  not  so  from  any  difference 
in  the  legal  requisites  of  a  levy,  bat  arises  whero  certain  acts  of  such  de- 
fendant may  constitute  a  waiver,  from  an  agreement  by  hiniy  or  by  way' 
of  estoppeL 

40tt  fljBLD  nor  to  Constitutb  Livt  or  Wbit  or  AxTACHiaHT.— Writ  of 
attachment  being  placed  in  sheriff's  hands*  he  proceeded,  in  company 
with  a  sworn  keeper,  to  levy  it  upon  goods  in  defendant's  store.  On 
■Riving  at  the  store  they  foond  it  locked,  and  the  sheriff  placed  the 
keeper  at  the  rear  door,  and  himself  stood  near  the  front  door,  thns  pre- 
▼onting  any  one  from  entering  or  departing  from  the  store.  While  the 
diflriff  was  standing,  thus  deliberating  how  to  effect  an  entrance,  defend- 
ant filed  his  petition  in  iiisolvency,  -and  procored  an  order  from  the  court- 
slaying  all  proceedings  at  the  suit  of  his  creditors  sgainst  him.  Defend- 
tat  and  his  attomoy  then  informed  the  sheriff  of  this  restniniag  ofder». 
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bat  showed  him  no  written  evidence  of  it,  whereupon  he  demanded  of 
them  the  key  to  the  store,  which  they  gave  him,  and  he  entered  and  took 
poeaesaion  of  its  contents.  Held,  that  the  levy  had  not  been  perfected 
before  the  restraining  order  was  made.  Before  entering,  the  officer  did 
not  know  what  goods  were  in  the  store,  he  had  made  no  note  or  menr* 
orandum  of  the  levy,  and  in  all  probability  did  not  consider  that  he  had 
seized  the  goods. 
LsTT  UPON  Personal  Pbofxbtt  is  Act  ov  Taxxng  Pobsission  ov,  seizings 
or  attaching  it,  by  the  sheriff  or  other  officer.  As  against  the  defendant 
no  great  strictness  of  form  is  necessary;  the  entering  np  of  his  property 
with  his  assent  is  sufficient.  Bat  it  is  too  plain  for  argament  that  there 
can  be  no  levy  when  the  officer  does  not  even  know  the  subject  of  the 

levy. 
Upov  Filino  of  Pftition  in  iNSOLYKfor,  it  is  tiM  duty  ol  the  court  to 

TnalrA  an  order  that  all  proceedings  against  the  debtor  be  stayed.    This 

order  takes  effect  from  the  making  of  it;  it  does  not  have  to  be  served 

upon  the  sheriff  or  a  creditor  to  give  it  eflfoot. 
Upon  Filino  or  PsrmoN  in  Insolvxnot,  judicial  oootrol  and  dominion  of 

the  insolvent's  estate  is  transferred  to  the  coorti  and  after  this  tnna* 

ler  a  creditor  cannot  seize  or  interfere  with  il 

Appsai  firom  the  sixth  judicial  district  The  qpinioQ  fltates 
the  facts. 

Latham  a/nd  Sunderland^  for  the  appellant 
Clark  and  Oassj  for  the  respondents. 

By  Court,  Baldwin,  J.  Upon  this  state  of  facts,  the  several 
questions  of  law  argued  by  the  counsel  arise:  One  Hill,  an  im 
solvent  debtor,  a  few  minutes  after  twelve  o'clock  p.  m.  of  the 
second  of  November,  1857,  filed  in  the  clerk's  office  of  the  dis- 
trict court  his  petition  of  insolvency,  with  a  schedule  annexed, 
together  with  an  order  from  the  district  judge  staying  all  pro- 
ceedings at  the  suit  of  his  creditors  against  him.  About  three 
minutes  after  twelve  o'clock  of  the  same  day,  Oilman  &  Co. 
filed  a  complaint  and  issued  an  attachment  against  Hill,  which 
writ  was  placed  in  the  hands  of  the  sheriff.  At  five  minutes 
past  twelve,  the  deputy  sheriff,  with  a  sworn  keeper,  started 
to  the  store  of  HUl,  where  they  arrived  at  ten  minutes  after 
twelve  o'clock.  The  store-house  was  a  firQ-proof  brick  building 
used  only  as  a  store,  and  fastened  in  front  and  rear  by  iron 
shutters.  The  store  seems  to  have  been  closed.  The  deputy 
placed  the  keeper  in  the  rear,  and  kept  possession  of  the  front 
door,  so  that  no  one  could  go  in  or  come  out  of  the  store. 
While  there,  about  twenty  minutes  after  twelve  o'clock,  Hill 
and  his  attorney  came  to  the  front  door,  when  the  attorney  told 
the  deputy  that  Hill  had  filed  his  petition  in  insolvencyi  and 
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'^ihat  the  judge  had  issued  a  restraining  order.  The  deputy 
'  sheriff  asked  the  attorney  if  he  had  any  papers  to  show,  and 
^  Ihe  attorney  said  he  had  not.  The  deputy  then  told  Hill  that 
'  ke  was  about  to  break  open  the  door  of  the  store,  when  the  key 
was  given  to  him.  He  then  opened  the  doors,  entered  the  store, 
levied'on  the  contents  of  it,  made  out  an  inventory,  and  left  a 
keeper  in  charge.  The  writ  with  a  return  of  levy  was  filed  in 
'the  clerk's  office.  The  order  of  stay  of  proceedings  was  served 
Hm  the  sheriff  or  his  deputy.  By  consent  of  the  defendants, 
Ihe  goods  attached  were  sold  by  the  sheriff  and  the  money 
paid  into  the  clerk's  hands  to  abide  the  decision.  It  seems  to 
be  agreed  that  the  issuance  of  the  attachment  and  its  re- 
ception by  the  sheriff,  and  his  deputy's  acts  at  the  store  before 
it  was  opened,  were  idl  prior  to  the  filing  of  Hill's  petition  and 
the  order  of  the  judge,  though  the  actual  entry  and  view  and 
seizure  of  the  goods  were  subsequent  to  the  petition  and  order. 
Upon  this  state  of  facte,  two  propositions  are  made  by  the 
appellant:  1.  That  the  acts  of  the  officer  prior  to  the  entry 
into  the  building  constitute  a  sufficient  levy  upon  the  goods  in 
the  store;  2.  That  if  this  be  not  so,  yet  the  order  of  the  judge 
Btajring  proceedings  after  the  filing  of  the  insolvent's  petition 
was  no  bar  to  the  subsequent  actual  seizure  of  the  goods,  in 
the  absence  of  a  legal  service  of  the  order  upon  the  attaching 
cTeditor  or  the  sheriff.  As  the  writ  of  attachment  is  only 
effectual  to  change  the  title  of  goods  from  the  levy  of  the 
process,  the  question  arises.  What  constitutes  a  levy  valid  and 
sufficient  in  law  to  vest  the  property?  It  may  be  admitted,  as 
unquestionably  the  law  is,  that  a  levy  may  be  good  as  against 
the  defendant  in  the  writ  when  it  would  not  be  good  as  to  third 
persons.  But  we  apprehended  that  this  distinction  is  not 
based  upon  any  difference  in  the  legal  requisites  of  a  levy, 
but  in  the  fact  that  the  conduct  of  the  defendant,  either  by 
positive  or  negative  acts,  may  amount  to  a  waiver  or  an  estop- 
pel or  agreement  that  that  shall  be  a  levy  which,  without  such 
conduct,  would  not  be  sufficient.  However  this  may  be,  we 
can  conceive  of  no  principle  of  law,  and  have  been  referred  to 
no  case,  which  holds  that  the  acts  relied  on  by  appellant  con- 
stitute a  levy.  Waiving  everything  else,  the  essential  element 
•f  an  intention  to  levy  prior  to  the  entry  seems  to  be  wholly 
wanting,  from  anjrthing  we  can  see  in  the  agreed  statement. 
That  the  sheriff  came  to  the  house  in  order  to  made  the  levy 
is  very  certain;  but  that  he  intended  to  make  or  considered  be 
had  made  a  levy  on  goods  in  the  house,  by  standing  ai 
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door  and  patting  hib  companion  at  the  other,  does  not  appear. 
He  made  then  no  note  or  memorandum  of  the  levy — did  not 
perhaps  even  know  what  goods  were  in  the  store,  their  de- 
scription or  value;  and  besides  this,  demanded  the  key  afterward 
and  entered,  and  then  seized  the  goods,  took  the  inventory,  and 
indorsed  the  levy.  There  is  neither  proof  nor  probability 
that,  before  this  time,  he  considered  he  had  seized  the  goods, 
or  if  he  did,  we  think  he  was  clearly  mistaken. 

In  Crocker  on  Sheriffs,  sec.  425,  p.  172,  it  is  said:  "A  levy 
upon  personal  property  is  the  act  of  taking  possession  of,  seiz- 
ing, or  attaching  it  by  the  sheriff  or  other  officer,"  etc.  It  is 
true,  the  author,  in  section  427,  says:  ''As  against  the  defend- 
ant in  execution,  no  great  strictness  of  form  will  be  necessary 
in  making  a  levy  upon  personal  property.  Thus  the  mere 
entering  by  the  sheriff  of  the  property  of  the  defendant,  with 
his  assent,  upon  the  execution,  will  be  conclusive  upon  such 
defendant,  though  the  property  is  not  present,  and  the  officer 
does  not  know  where  it  is."  But  this  authority,  and  the  cases 
cited  bv  appellant's  counsel,  are  far  from  proving  the  propo- 
sition tney  labor  for.  It  is  not  necessary  to  review  these  cases, 
for  all  of  them  turn  upon  a  wholly  different  principle  from 
that  invoked — ^the  principle,  namely,  that  the  assent  of  the  de- 
fendant is  sufficient  as  against  him,  even  where  the  goods  ar» 
not  within  view,  or  subject  to  the  dominion  of  the  officer. 

But  it  cannot  be  necessary  to  pursue  this  inquiry.  It  is  too 
plain  for  argument  that  there  can  be  no  levy  when  the  officer 
does  not  even  know  the  subject  of  the  levy.  As  well  might  a 
sheriff  stand  in  the  street  and  levy  upon  the  contents  of  a 
banking-house  as  to  stand  in  a  store  door  at  midnight,  and 
claim  that  merely  by  standing  there  and 'preventing  any  per- 
son from  coming  into  the  store  he  had  levied  on  the  contentSi 
whatever  they  were,  of  the  store;  and  this,  without  having  any 
knowledge  of  the  general  nature  of  the  stock,  much  less  of  the 
particular  description  or  value.  But,  as  we  said  before,  noth« 
mg  appears  to  show  that  the  mere  watching  and  guarding  of 
the  store-house  was  meant  to  be  a  levy  on  the  property  inside; 
but  these  were  acts  merely  in  prosecution  of  the  design  to  en- 
ter the  house  and  levy  on  the  property  there,  which  purpose 
was  afterward  accomplished.  But  at  this  latter  time  the  re- 
straining order  was  made  by  the  judge;  and  this  brings  up 
the  other  and  more  difficult  question — the  effect  of  this  order 
upon  the  plaintiH^'s  right  to  levy. 

8.  I^  before  the  petition  of  insolvency  had  been  flled^  ihs 


614  Taffts  i;.  Hanlovb.  [Cat 

lien  of  this  plaintiff  had  attached,  the  ineolvent  proceedingi 
would  not,  under  the  statute,  have  divested  it.  But  we  have 
seen  that  no  lien  bad  attached  until  after  the  filing  of  the 
petition  and  the  granting  of  the  restraining  order.  B7  sectioD 
5  of  the  insolvent  act  (Wood's  Dig.  496),  it  is  provided  that 
the  judge  receiving  the  petition  of  the  insolvent  shall  make  an 
order  requiring  the  creditors  of  the  insolvent  to  appear,  and 
show  cause  why  the  assignment  of  the  insolvent's  estate  should 
not  be  made,  and  he  discharged,  etc.;  and  by  the  eighth  sec- 
tion, '^  the  judge  shall  direct  the  clerk  to  issue  the  notice  call- 
ing the  creditors  together,"  etc.  By  section  9:  ^  When  iflsning 
the  order  for  the  meeting  of  the  creditors,  the  judge  shall 
order  that  all  proceedings  against  the  debtor  be  stayed."  It  is 
observable  that  this  statute  contemplates  the  double  purpose 
of  discharging  the  debtor  and  of  distoibuting  his  assets  amoQg 
bis  creditors.  He  is  allowed,  too,  by  the  statute,  a  provisioaa 
out  of  the  property.  The  court  having  jurisdiction  of  this 
subject  has  control  over  the  estate  as  a  portion  of  the  subject 
of  its  litigation. 

The  whole  property  of  the  bankrupt  may  be  considered  as 
in  its  custody  and  within  its  control.  The  proceeding,  at  least 
in  its  preUminary  stages,  is  more  in  the  nature  of  a  piooeeding 
in  rem  than  in  personam.  The  order  in  the  statute  mentioned 
is  not  like  a  special  restraining  order  or  injunction  between 
litigants,  the  effect  Of  which  depends  on  its  service.  The  effect 
of  this  order  is  from  the  making  ef  it,  and  like  every  other 
order  made  by  a  court  over  a  subject  as  to  which  it  has  ac- 
quired jurisdiction.  No  notice  was  necessary,  therefore,  to  the 
sheriff  or  the  creditor,  to  give  it  effect.  The  petition  and  the 
schedule  filed  was  a  transfer  to  the  court  of  judicial  control 
and  dominion  of  this  property;  and  after  that  transfer,  the 
creditor  could  not  seize  or  interfere  with  it — certainly  not  after 
the  making  of  the  order  restraining  these  proceedings.  If  this 
were  not  so,  these  proceedings  might  be  made  the  means  of 
the  greatest  frauds,  and  the  statute  would  wholly  fell  of  its 
purpose  of  distributing  the  insolvent's  property,  and  the  con- 
struction would  defeat  the  power  to  allot  anything  to  the  peti- 
tioner;  for  if  the  personal  service  were  necessary  to  give  effect 
to  the  order,  a  creditor,  or  a  few  creditors,  might  keep  out  at 
the  way  of  service  and  have  the  others  restrained  by  service, 
and  then  those  not  served  might  come  in  and  sweep  all  of  the 
property.  It  was  contemplated  that  the  effect  of  tiie  applica- 
tion should  have  relation  from  the  filing  of  the  petitLon;  but 
this  would  be  impossible  if  all  the  creditors  had  to  be  served 
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with  this  restraimng  order,  and  until  servioe,  the  effect  of  it 
he  postponed.  We  think,  then,  that  the  creditor  had  no  right 
to  levy  after  the  granting  of  this  order;  bnt  that  the  property 
was  protected  from  his  levy,  and  afterwards  vested  in  the  as- 
signee, who  took,  by  relation,  from  the  time  of  the  filing  of  the 
schedule  and  petition. 

This  renders  it  unnecessary  to  consider  the  question  of  the 
sufficiency  of  the  notice. 

Judgment  affirmed. 

€ops«  J.,  concurred. 

Ih  Ordbb  vo  Sxcubs  Airr  AoDmovAL  Rraan  to  ATT^CHnra  CtaPBWM, 
tt  is  not  snfficient  that  the  attachment  shoold  have  been  usned  by  a  oompe- 
tent  anthorityy  or  even  placed  in  the  hands  of  an  officer,  bat  it  most  have 
been  actually  levied  upon  the  property  of  the  debtor:  Note  to  FraMm  Btmk 
w,  Baehelderf  39  Am.  Dec  e07»  where  the  sabject  is  discnssed  at  length. 

Lbyt  or  ATTAxmMXST,  HOW  Bnnoru>.— This  sabject  is  diseossed  in  note 
to  HUtuter  v.  Ooodale^  21  Am.  Deo.  677,  where  the  principal  esse  is  eited, 
with  a  large  number  of  others  of  similar  import. 

Lbyt  or  Attachment  is  Ihoomplets  wiTHOxrr  Actual  Suzubb  or  some 
other  equivalent  act  of  nniveraal  notoriety:  State  v.  Poor,  34  Am.  Dec.  397; 
2IUU  T.  Caim^  38  Id.  488;  NkhoU  v.  PaiUn,  Id.  713;  Chadbomwi  v.  Smmar^ 
41  Id.  720;  Hwrd  v.  Faiirhank9,  38  Id.  894;  8taU  t.  Poor,  84  Id.  387;  Shtp- 
herd  V.  BuUerJield,  60  Id.  798,  and  notes. 

PBOPXBTr  or  Applicant  roa  Bbnbvit  or  Insoltxnt  Law  is  in  castody 
of  law  for  the  benefit  of  his  creditors:  J^ndb^  t.  i9jioi(f€r,  80  Am.  Deo.  129. 


MOBBIS  V.    MOBBIS. 
[14  Cauvobvia,  71] 
CmuBLTi   WITHIN  MiANiNO  OP  DiYOBCi  Law  may  de  defined  to  be  any 
condnct  in  one  of  the  married  persons  which  faxnishes  reasonable  appre- 
hension that  the  oontinaanoe  of  the  oohabitaticii  will  be  attended  with 
bodily  harm  to  the  other. 

CODBTB  GkANT  DiVOBCB  VOB  CBVniTT,  NOT  80  MuCB  TO  PUNISH  OmNOi 

already  oommitted  as  to  relieve  the  complaining  party  from  an  appre- 
hended danger. 

Omueupy  as  Gsomn)  vob  Divobob.— If  an  act  is  sach  as  to  create  a  reason* 

^  able-apprehension  that  the  eontinnance  of  cohabitation  would  be  attended 

with  bodily  harm,  it  will  jastify  a  divorce,  even  in  the  absence  of  any 

proof  of  actaal  violence.    The  effect  of  an  act  of  alleged  craelty  is  the 

criterion  by  which  it  must  be  tested. 

AonTAL  ViOLXNCi  AS  Cruzltt. — When  actaal  violence  has  been  exercised 
by  one  manied  person  towards  the  other,  it  is  weQ  settled  that  sach 
violence,  to  anthorize  a  divorce,  most  be  attended  with  danger  to  life, 
limb^  or  health,  or  be  snch  as  to  cause  reasonable  apprehension  of  fatars 
4Bnger. 
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Action  for  diyorce,  upon  the  ground  of  extreme  cruelty. 
Judgment  was  entered  for  defendant,  and  plaintiff  takes  this 
appeal. 

Yale^  for  the  appellant 

Shattuchj  Spencer^  and  Reichef%  for  the  respondent. 

By  Court,  Cope,  J.  This  is  an  action  for  diTorcOi  on  the 
ground  of  extreme  cruelty. 

It  appears  that  the  parties  were  married  in  Philadelphia,  on 
the  twenty-eighth  of  December,  1849,  and  came  to  this  state  in 
the  month  of  November,  1852,  where  they  resided  and  cohab* 
ited  as  husband  and  wife  until  their  separation  in  January,  1857» 
There  is  some  evidence  showing  that  the  marriage  was  never 
productive  of  much  happiness  to  either  of  the  parties.  The 
plaintiff,  if  her  own  declarations  are  to  be  relied  on,  was  an 
unwilling  party  to  its  consummation,  and  sacrificed  her  own 
feelings  to  the  authority  of  her  mother.  It  could  hardly  have 
been  expected  that  much  happiness  would  result  from  a  mar* 
riage  thus  contracted.  The  testimony  relative  to  the  conduct 
of  the  defendant  towards  the  plaintiff,  prior  to  the  occurrences 
which  led  to  their  separation,  is  conflicting  and  unsatisfactory. 
It  is  not  alleged  that  any  act  of  personal  violence  was  ever 
committed  or  attempted;  and  it  does  not  appear  that  the  plain- 
tiff at  any  time  expressed  or  entertained  apprehension  of  per* 
sonal  danger.  The  most  that  can  be  claimed  as  the  result  of 
the  evidence  on  this  point  is,  that  the  defendant,  in  his  inter* 
course  with  the  plaintiff,  did  not  exhibit  that  regard  for  her 
which  was  due  from  him  as  her  husband,  and  which  their 
relative  situations  should  have  inspired. 

In  our  opinion,  the  case  of  the  plaintiff  must  stand  or  fall 
upon  the  fact  of  the  violence  to  her  person,  committed  on  tho 
day  preceding  the  separation,  and  its  immediate  attendant  cir- 
CTmistances,  and  can  derive  no  support  from  the  previous  or 
subsequent  conduct  of  the  defendant.  The  allegation  of  th» 
complaint,  that  the  plaintiff^  was  forced  from  her  home  by  the 
defendant,  and  compelled  to  seek  a  refuge  elewherCi  is  not  sus- 
tained by  the  evidence.  At  the  moment  of  leaving  she  declared 
to  a  female  acquaintance  that  she  would  even  then  forego  her 
purpose  and  remain,  if  he  would  express  any  sorrow  or  regret  for 
what  he  had  done.  Why  this  declaration  if  she  was  compelled 
to  go?  Does  it  not  show  conclusively  that  her  going  was  & 
voluntary  act,  and  not  the  result  of  any  force  or  coercion  what- 
ever?   A  few  days  after,  she  returned,  with  the  consent  of  bet 
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husband,  to  the  very  home  firom  which  she  alleges  she  was 
driven.  The  circomstanceB,  taken  together,  are  irrecondlablo 
with  any  other  conclusion  than  that  her  act  in  leaving  was 
entirely  voluntary,  induced,  no  doubt,  by  the  violence  of  the 
preceding  day,  but  without  any  immediate  force  or  coercion,. 
or  any  apprehension  of  future  danger. 

This  brings  us  to  the  question  whether  the  violence  com- 
mitted upon  the  person  of  the  plaintiff,  on  the  day  preceding 
the  separation,  and  the  immediate  attendant  circumstances  of 
such  violence,  constitute  the  offense  of  extreme  cruelty  within 
the  meaning  of  our  statute.  For  the  purpose  of  solving  this- 
question,  we  will  admit  the  allegations  of  the  complaint  to  bo 
true.  The  specific  charge  is,  that  the  defendant  laid  violent 
hands  on  the  plaintiff,  seized  her  by  the  throat,  and  choked 
and  maltreated  her  in  such  a  manner  as  to  leave  on  her  person 
visible  marks  of  his  cruelty. 

It  is  not  alleged  in  the  complaint,  nor  does  it  appear  in  tho 
evidence,  that  the  violence  committed  was  such  as  to  endanger 
life,  limb,  or  health,  or  to  cause  a  reasonable  apprehension  of 
such  danger.  We  construe  the  expression  '*  extreme  cruelty,"^ 
as  used  in  our  statute,  to  mean  the  same  thing  as  the  ssBvitia^ 
or  cruelty,  of  the  English  ecclesiastical  courts,  and  the  offense- 
may  be  defined,  in  general  terms,  to  be  any  conduct,  in  one  of 
the  married  parties,  which  furnishes  reasonable  apprehension 
that  the  continuance  of  the  cohabitation  would  be  attended 
with  bodily  harm  to  the  other. 

Courts  do  not  interfere  in  these  cases  so  much  to  punish  an 
offense  already  committed  as  to  relieve  the  complaining  party 
from  an  apprehended  danger:  Bishop  on  Mar.  &  Div.,  sec.  456. 
The  effect  of  an  act  of  alleged  cruelty  is  the  criterion  by  which 
it  must  be  tested.  If  the  act  is  such  as  to  create  a  reasonablo 
apprehension  that  a  continaance  of  the  cohabitation  would  be^ 
attended  with  bodily  harm,  it  will  justify  a  divorce,  even  in  the 
absence  of  any  proof  of  actual  violence.  But  when,  as  in  the- 
present  case,  actual  violence  has  been  committed,  the  authori- 
ties agree  that  such  violence,  to  authorize  a  divorce,  must  bo^ 
attended  with  danger  to  life,  limb,  or  health,  or  be  such  as  to 
cause  reasonable  apprehension  of  future  danger. 

Lord  Stowell,  in  the  case  of  Evans  v.  EvanSf  1  Hag.  Con. 
35,  in  speaking  of  what  constitutes  legal  cruelty,  says:  '^  In  tho 
present  case,  it  is  hardly  necessary  for  me  to  define  it,  because 
the  facts  here  complained  of  are  such  as  to  fall  within  tho 
strictest  definition  of  cruelty;  they  affect  not  only  the  comfort^ 
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but  they  affect  the  health,  and  even  the  life,  of  the  party.  I 
shall  therefore  decline  the  task  of  laying  down  a  direct  defini* 
tion.  This,  however,  must  be  understood,  that  it  is  the  duty* 
of  courts,  and  consequently  the  inclination  of  courts,  to  keep 
the  rule  extremely  strict.  The  causes  must  be  grave  and 
weighty,  and  such  as  show  an  absolute  impossibility  that  the 
duties  of  married  life  can  be  discharged." 

In  the  case  of  Barrere  v.  Barrere^  4  Johns.  Ch.  187,  Chancel- 
lor Kent  uses  the  following  language:  "Though  a  personal 
assault  and  battery,  or  a  just  apprehension  of  bodily  hurt,  may 
be  ground  for  this  species  of  divorce,  yet  it  must  be  obvious  to 
€very  man  of  reflection  that  much  caution  and  discrimination 
ought  to  be  used  on  this  subject  The  slighest  assault  or 
touch  in  anger  would  not,  surely,  in  ordinary  cases,  justify 
fiuch  a  grave  and  momentous  decision."  He  refers,  with  ap- 
probation, to  the  language  of  Pothier,  that  a  blow  or  stroke  of 
the  hand  would  not  be  a  cause  of  separation,  under  all  cir- 
<;um8tances,  unless  it  was  often  repeated.  The  judge  ought  to 
consider  if  it  was  for  no  cause,  or  for  a  trivial  one,  that  the 
husband  was  led  to  this  excess,  or  if  it  was  the  result  of  pro- 
voking language  on  the  part  of  the  wife,  pushing  his  patience 
to  extremity. 

He  ought,  also,  to  consider  whether  the  violence  was  a  soli- 
tary instance,  and  the  parties  had  previously  lived  in  harmony. 
Finley  v.  Firdey,  9  Dana,  52  [83  Am.  Dec.  528],  presents  sev- 
eral points  of  similarity  to  the  case  at  bar.  It  was  a  suit  for 
alimony,  upon  the  charge  of  "  cruel,  inhuman,  and  barbarous 
treatment."  It  was  shown  that  the  previous  intercourse  of  the 
parties  had  not  been  of  a  very  agreeable  character,  that  a 
flingle  act  of  personal  violence  had  been  committed  by  the 
husband,  and  that  a  separation  immediately  ensued.  The 
chancellor  decreed  an  allowance  to  the  wife,  but  on  appeal  the 
decree  was  reversed,  and  the  bill  dismissed.  Judge  Ewing,  in 
delivering  the  opinion  of  the  court,  said:  '^  Upon  the  whole,  we 
can  regard  the  affair  in  no  other  light  than  as  a  sudden  freak 
of  passion  on  both  sides,  in  which  no  serious  injury  was  done, 
and  which  should  have  been  passed  by  and  forgotten  with  the 
moment,  and  furnished  no  sufficient  ground  to  justify  a  disso- 
lution of  the  sacred  connection  of  man  and  wife." 

A  further  citation  of  authorities  would  be  useless  labor.  It 
is  clear  that  the  plaintiff  failed  to  establish  her  right  to  the 
felief  prayed  for  in  the  complaint  Even  if  her  own  conduct 
fiimished  no  excuse  or  apology  for  the  violence  used,  still,  at 
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the  first  and  only  act  in  a  married  experience  of  more  than 
eight  years,  resulting  in  no  serious  injury,  and  creating,  as  we 
think,  no  reasonable  apprehension  of  future  danger,  such  vio- 
lence certainly  affords  no  rational  cause  for  a  divorce. 

In  addition  to  all  this,  it  is  our  opinion  that  the  conduct  of 
the  plairtiff  was  not  free  from  blame.  Our  conclusion,  from 
the  evidence,  is,  that  the  cause  of  complaint  originated  in  a 
mutual  quarrel,  in  which  violence  was  resorted  to  by  both  par- 
ties. Which  of  them  committed  the  first  act  does  not  appear, 
but  the  circumstances  satisfy  us  that  the  conduct  of  the  de- 
fendant was  induced  by  some  provocation  received  at  the 
hands  of  the  plaintiff,  and  while  under  the  influence  of  strong 
and  ungovernable  passion  caused  by  such  provocation. 

Judgment  affirmed. 

Baldwin,  J.,  concurred. 

Cbuxltt  as  Gbouvd  it>B  DivoBOB  DsnNXDb — Grmlty  is  reey  genegtSty^ 
If  not  uniyereally,  regarded  as  a  high  offense  against  the  matrimonial  rela- 
tion. It  was  so  regarded  and  reeved  against  by  both  the  civil  and  ecclesi- 
astical law,  and  this  principle  probably  pervades  all  systems  of  laws  in  all 
oonntries:  1  Bishop  on  Mar.  &  Dir.,  sec.  717.  It  has  been  a  fmitfnl  sonroe 
of  legal  discnssiGn,  and  the  snbjeot  in  all  its  bearings  has  been  treated  of  at 
length  by  many  able  minds;  yet  from  all  the  cases,  it  is  hard  to  formulate  an 
accurate  definition  of  the  term  "  cmelty  "  as  nsed  in  the  divoroe  law.  The 
courts  content  themselves  in  each  case  with  determining  whether  the  facts^f 
that  particular  case  constitute  cruel  treatment,  and  adjudicating  accordingly. 
Kr.  Bishop,  in  the  first  edition  of  his  work  on  marriage  and  divorce,  gives  os 
the  following:  "Cruelty  is  any  conduct  in  one  of  the  married  parties  which 
furnishes  reasonable  apprehension  that  the  continuance  of  the  o(Aabitatiaii 
would  be  attended  with  bodily  harm  to  the  other:"  Sec.  454.  In  the  suc- 
ceeding editions  of  his  work  he  has  changed  the  wording  of  this  definition,  so 
that  in  the  last  edition  (sixth)  it  now  reads:  "  Cruelty  is  such  conduct  in  one 
of  the  married  parties  as,  to  the  reasonable  apprehension  of  the  other,  or  in 
fact,  renders  cohabitation  physically  unsafe,  to  a  degree  justifying  a  with- 
drawal therefrom."  The  leading  case  upon  the  question  of  cruelty  as  a 
ground  for  divorce  is  Evans  v.  Evans^  1  Hag.  Con.  35;  4  Eng.  Ecc.  310;  and 
a  somewhat  lengthy  exceipt  from  it  could  not  be  more  timely  than  now, 
while  discussing  the  meaning  of  the  term.  The  learned  Sir  V^illiam  Scott 
says:  '*  That  the  duty  of  cohabitation  is  released  by  the  cruelty  of  one  of  the 
parties  is  admitted,  but  the  question  occurs,  What  is  cruelty  ?  In  the  pres- 
ent case,  it  is  hardly  necessary  for  me  to  define  it,  becanse  the  facts  here  com- 
plained of  are  such  as  fall  within  the  most  restricted  definition  of  cruelty; 
they  affect  not  only  the  comfort*  but  they  affect  the  health,  and  even  the  life, 
of  the  party.  I  shall  decline  the  task  of  laying  down  a  direct  definition.  This, 
however,  must  be  understood,  that  it  is  the  duty  of  courts,  and  consequently 
the  indination  of  courts,  to  keep  the  rule  extremely  strict.  The  causes  must  bs 
grave  and  weighty,  and  such  as  show  an  absolute  impossibility  that  the  duties 
of  the  married  life  can  be  discharged;  for  the  duty  of  self-preservation  mnsi 
lake  place  before  the  duties  of  marriage,  which  are  secondary  both  In  ooib- 
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mencement  and  in  obligation;  but  what  falls  short  of  this  is  with  great  caotM» 
to  be  admitted.  The  rale  of  per  quod  eonurtium  cBnutiUwr  ia  bat  an  made- 
qnate  test;  for  it  still  remains  to  be  inquired,  what  oondnct  ought  to  prodao* 
that  effect  f  Whether  the  eonKfimm  is  reasonably  lost,  and  whether  the  partj 
quitting  has  not  too  hastily  abandoned  the  conBortittnu  What  mere!y  woondv 
tiie  mental  feelings  is  in  few  csaes  to  be  admitted,  where  they  are  not  aocom- 
panied  with  bodily  injury,  either  actual  or  menaced.  Mere  austerity  of  tem- 
per, petulance  of  manners,  rudeness  of  language,  a  want  of  civil  attentioa  and 
accommodation,  eren  occasional  sallies  of  passion,  if  they  do  not  threaten 
bodily  harm,  do  not  amount  to  legal  cruelty;  they  are  high  moral  offenses  in 
the  marriage  state,  undoubtedly,  not  innocent  surely  in  any  state  of  life,  bat 
still  they  are  not  that  cruelty  against  which  the  law  can  relieve.  Under  sacb 
misconduct  of  either  of  the  parties — ^f  or  it  may  exist  on  the  one  side  as  well  a* 
on  the  other — the  suffering  party  must  bear  in  some  degree  the  conseqaenoes 
of  an  injudicious  connection;  must  subdue  by  decent  resistance,  or  by  pro* 
dent  conciliation;  and  if  this  cannot  be  done,  both  must  suffer  m  silence. 
And  if  it  be  complained  that  by  this  inactivity  of  the  courts  mnch  injustioe 
may  be  suffered,  and  much  misery  produced,  the  answer  is,  that  coorts  off 
justice  do  not  pretend  to  furnish  cures  for  all  the  miseries  of  human  life. 
They  redress  or  punish  gross  violations  of  duty,  but  they  go  no  further;  thcjr 
cannot  make  men  virtuous,  and  as  the  happiness  of  the  world  depends  upon 
its  virtue,  there  may  be  much  unhappiness  in  it  which  human  laws  cannot 
luidertake  to  remove. 

"  Still  lees  is  it  cruelty,  where  it  wounds  not  the  nataral  feelingB,  bat  tli# 
acquired  feelings  arising  from  particular  rank  and  situation,  for  the  ooart  ha* 
no  scale  of  sensibilities  by  which  it  can  gauge  the  quantum  of  injury  done  and 
felt;  and  therefore^  thongb  the  court  will  not  absolutely  exclude  considers 
tions  of  that  sort,  where  they  are  stated  merely  as  matters  of  aggravation,  yet 
they  cannot  oonstitate  oraeltj  where  it  would  not  otherwise  have  existed;  off 
course,  the  denial  of  little  indulgences  and  parfeicular  accommodatiana,  whicb 
the  delicacy  of  the  world  is  apt  to  number  among  its  necessaries,  is  not 
cruelty.  It  may,  to  be  sure^  be  a  harsh  thing  to  refuse  the  use  of  a  cairiag* 
or  the  nsd  of  a  servant;  it  may  in  many  oase^  be  extremely  onhandsome,  ex- 
tremely disgraceful  to  the  dharaoter  of  the  hnsband;  bat  the  ecdeaiaatical 
court  does  not  look  to  such  matters;  the  great  ends  of  marriage  may  very 
well  be  carried  on  without  them,  and  if  people  will  quarrel  aboat  soch  mat- 
ters, and  which  they  certainly  may  do  in  many  cases  with  a  great  deal  off 
acrimony,  and  sometimes  with  much  reason,  they  yet  must  decide  anch 
matters  as  well  as  they  can  in  their  own  domestic  forum.  These  are  the 
negative  descriptions  of  cruelty;  they  show  only  what  is  not  craelty,  and 
are  yet  perhaps  the  safest  definitions  which  can  be  given  under  the  infinite 
variety  of  possible  cases  that  may  come  before  the  court.  But  if  it  were  at 
all  necessary  to  lay  down  an  affirmative  role,  I  take  it  that  the  role  cited  by 
Dr.  Bever,  from  C^ke  and  the  other  books  of  practice,  is  a  good  general  oat- 
line  of  the  canon  law,  the  law  of  this  country,  upon  this  subjects  In  the 
older  cases  of  this  sort  which  I  have  had  an  opportunity  of  looking  into^  I 
have  observed  that  the  danger  of  life,  limb,  or  health  is  osnally  inaerbed  aa 
the  ground  upon  which  the  court  has  proceeded  to  a  sepanticn.  Tbim  doo* 
trine  has  been  repeatedly  applied  by  the  court  in  the  cases  that  have  been 
cited.  The  court  has  never  been  driven  off  this  ground.  It  has  been  always 
jealous  of  the  inconvenience  of  departing  from  it,  and  I  have  heard  no  ens 
ease  cited  in  which  the  court  has  granted  a  divorce  without  proof  given  off  a 
reasonable  apprehension  of  bodily  Eurt    I  say  an  i^prebennai. 
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amuedly  the  court  is  not  to  wait  till  the  hurt  ie  aotoally  done;  Vit  the  1^ 
inreheiuion  most  be  reMonable;  it  muat  not  be  an  apprehension  arising  merely 
from  an  exquisite  and  djaeased  sensibility  of  mind.  Petty  ▼eiations  applied 
to  such  a  oonatitntion  of  mind  may  certainly  in  time  wear  out  the  animal 
machine,  but  still  they  are  not  causes  of  legal  relief;  people  must  relieve 
themselves  as  well  as  they  can  by  prudent  resistance-— by  calling  in  the  sno- 
eors  of  religion  and  the  consolation  of  friends— but  the  aid  of  courts  Is  not  to 
be  reeorted  to  in  such  cases  without  any  effect."  The  principles  announced  in 
this  case  underlie  the  whole  system  of  law  upon  this  question^  and  its  spirit 
will  pervade  all  our  observations  in  this  note.  In  accordanoe  with  the  views 
expressed  in  this  case,  it  is  the  settled  rule  in  England  that  to  constitute  such 
cruelty  as  would  justify  the  court  in  decreeing  a  divorce,  there  must  be  either 
actual  violence  committed,  attended  with  danger  to  life,  limb,  or  health,  or 
there  must  be  a  reasonable  apprehension  of  such  videnoe.  As  has  been  aptly 
said  by  the  judge,  ordinary  "danger  of  life,  limb,  or  health  has  continued 
in  substance  the  rule  upon  which  the  courts  have  acted.  The  phrase  has 
sometimes  been  varied;  Sir  John  NichoU  has  used  the  expression  'injury  to 
person  or  to  health,'  which  I  am  inclined  to  take  in  conjunction  with  Lord 
8towell*s  expression,  for  there  might  be  a  great  deal  of  suffering  and  brutal 
usage  without  coming  strictly  within  the  terms  of  the  latter.  There  must^ 
however,  be  bodily  hurt — ^not  trifling  or  temporazy  pain^^xr  a  reasonable 
apprehension  of  bodily  hurt:"  Tomknu  v.  Tomiina,  1  Swab.  kT.  168.  Again, 
in  Hudson  v.  Hudson,  3  Id.  314-317,  it  is  said:  "  But  one  feature  stands  prom- 
inent in  most,  if  not  in  all,  the  decided  cases — ^personal  violence,  or  the  threat 
ef  it,  and  danger  to  health  or  life  as  the  result  of  it."  The  same  views  are 
held  in  Lockwood  v.  Lockwood,  2  Curt  Ecc.  281;  7  Eng.  Ecc.  114;  Hanri$  v. 
iTdrm,  2  FhillinL  111;  1  Eng.  Ecc  204;  Weatmeaih  v.  WestmecUh,  2  Hag. 
Ecc.  Supp.  1;  4  Eng.  Ecc.  238-271;  KenriekY,  Kemiek,  4  Hag.  Ecc.  114-129| 
Dysoart  v.  D^saii,  1  Bob.  Ecc  470-533;  Osreatv.  Cfurtia,  1  Swab,  ft  T.  192; 
D'AguUar  v.  D*Aguilar,  1  Hag.  Ecc  773;  3  Eng.  Ecc  329;  Smallwood  v. 
Smallwood,  2  Swab,  k  T.  397;  ffolden  v.  Holden^  1  Hag.  Con.  453;  4  Eng. 
Ecc  452. 

In  this  cduntry,  we  have  not  now,  nor  have  we  ever  had,  any  ecdesiastioal 
courts,  and  the  only  divorce  jurisdiction  which  our  courts  possess  is  such  as 
has  been  conferred  upon  them  by  statute:  Bishop  on  Mar.  ft  Div.,  sec  71. 

The  statutory  provisions  giving  the  courts  of  our  different  states  jurisdic- 
tion to  grant  divorces  for  cruelty  (among  other  causes)  will  be  found  collected 
vnder  appropriate  headings  in  Uie  note  to  Haanaker  v.  Hamaker,  85  Am.  Dec 
708  et  seq.  The  wording  of  these  different  statutes  will  be  found  somewhat 
dissimilar.  In  some  cases,  the  simple  expression  "  extreme  cruelty  "  has  been 
used  in  the  statute;  in  oth^^  the  designation  of  the  conduct  from  which  the 
court  will  rescue  an  unhappy  consort  is  much  elaborated.  The  construction 
ef  these  variously  expressed  statutes  has  been  practically  uniform,  and,  ex- 
cept in  a  few  states  where  the  rule  has  been  relaxed,  in  harmony  with  the 
doctrine  of  the  English  ecclesiastical  courts;  the  courts  of  the  different  states 
holding  that  under  their  statute  the  cruelty  which  would  warrant  them  in 
interfering  and  dissolving  the  marriage  contract  was  such  cruelty  as  would 
aathorize  a  divorce  from  bed  and  board  in  England  under  the  rule  as  laid 
down  in  the  cases  above  cited.  Accordingly,  we  find  Judge  Peck  laying  down 
the  law  as  follows:  To  authorixe  a  dissolution  of  the  bonds  of  matrimony, 
"there  must  be,  on  the  part  of  the  husband,  actual  violence  committed  on 
ihe  person  of  the  wife,  attended  with  danger  to  her  life  or  health,  or  such 
eonduct  00  his  part  as  shows  there  is  reasonable  apprehension  ol  snoh  vio* 
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knoe: "  Hti^^  ▼.  ffuffhes,  44  Ala.  698.     Mr.  duel  Jiutioe  Warner  nysr 
**  Legal  cmelty  may  be  defined  to  be  such  conduct  on  the  pari  of  the  hiwhan^ 
as  will  endanger  the  life,  limb,  or  health  of  the  wife,  or  create  a  reaaonahir 
apprehension  of  bodily  hnrt.**    Again  he  says:  "The  acts  of  enielty  mnst  b*- 
such  as  to  render  cohabitation  unsafe,  or  are  likely  to  be  attended  with  injnij' 
to  the  person  or  to  the  health  of  the  wife: "  Octom  y.  Odom,  36  Ga.  286-317. 
To  the  same  effect  are  Close  ▼.  Cflose,  24  N.  J.  Eq.  338;  8.  C,  25  Id.  526;  La^ 
Oam  Y.  Latham,  30  Oratt.  307;  Ottim  y.  OUilm,  18  E^an.  419;  Perry  y.  Perry^ 
2  Paige,  501;  WhitipeU  y.  Whiapeil,  4  Barb.  217;  BuOir  y.  BuOar^  1  IWaoiia^ 
329;  SmedlejfY.  Smtdley,  30  Ala.  714;  Skhardi  y.  Bkharda^  1  Grant  Gaa.  389;. 
CoU  Y.  Co2f„23  Iowa,  433;  PowOaon  y.  Powdmm^  22  Gal.  358;  Danes  y.  DameM^ 
55  Barb.  130;  Ford  y.  Ford,  104  Mass.  198;  ffenderson  y.  Emdermn^  88  SL 
248;  LytUTY,  Lytiter,  11  Mass.  328;  Moylerr,  Moyler,  11  Ala.  620;  SmaUT. 
Small,  57  Ind.  568;  FMe^r.  FMe^,  9  Dana»  52;  JfoMNt  y.  ifoaon,  1  Edw.  Ch. 
278;  OoUbt.  Coles,  2  Md.  Ch.  341;  DaigerY.  Daiger,  Id.  335;  Taymim  t.  Ta§^ 
man.  Id.  393;  Bowk  y.  Bowk,  3  Id.  51;  Gordon  y.  Oordom,  48  P^  St.  226^ 
BatU  Y.  BatU,  11  Brad.  App.  366;  ffughea  y.  Hughes,  19  Ala.  807;  i?MrlTiMai 
Y.  Budtman,  58  How.  Pr.  278;  KeOy  y.  Kekp,  18  Noy.  49. 

In  Arlranmiii  the  court  say  that  under  their  statute  the  court  has  broadov 
jurisdiction  in  questions  of  cruelty  than  the  English  ecclesiastical  courts;  and 
that  with  them  personal  indignities,  such  aa  rudeness,  unmerited  reproai^ 
contempt,  studied  negligence,  open  insult,  and  other  manifeatationa  of  aettlad 
hate,  when  habitual  and  continuous,  causing  extreme  and  undeserYsd  aa^i^ 
ing,  are  sufficient  without  being  attended  with  bodily  harm:  iZbte  y.  Bose,  0 
Ark.  507.  The  same  rule  appears  to  proYail  in  Missouri:  Bowers  y.  Bowers^ 
19  Mo.  351;  Louisiana:  Toume  y.  Toume,  9  La.  452;  Texas:  Sh^gidd  y.  8h^- 
fidd,  3  Tex.  79;  Schreds  y.  Schreck,  32  Id.  578;  Wisconsin:  Frsemam  t.  #Ve»- 
man,  31  Wis.  235;  and  in  Michigan:  WhUmore  v.  WhUmore,  49  Midi.  417; 
FHendr.  Friend,  53  Id.  543.  This  Yiew  of  the  law  is  taken  by  the  aboYo  coorta 
under  the  wording  of  their  statutes,  which  in  each  case  wartaats  a  departora 
from  the  English  rule.  But  the  supreme  court  of  Kansas,  under  a  statnta 
authorizing  a  diYoroe  for  ''extreme  cruelty, "  giYO  a  new  definition  to  that 
tenn.  They  say:  "It  was  formerly  thought  that  to  constitute  extreme  cru- 
elty such  aa  would  anthoriae  the  granting  of  a  diYoroe,  physical  Yidlenca  was 
necessary;  but  the  modem  and  better-considered  cases  haYU  repudiated  tliia 
doctrine  as  taking  too  low  and  sensual  a  Yiew  of  the  maxnage  relation,  and  it 
is  now  Yery  generally  held  that  any  unjustifiable  conduct  on  the  part  oS.  either 
the  husband  or  the  wife,  which  so  gricYously  wounds  the  mental  feelings  of  the 
other,  or  so  utterly  destroys  the  peace  of  mind  of  the  other,  aa  to  aeriooaly 
impair  the  bodily  health  or  endanger  the  life  of  the  other,  or  such  aa  in  any 
other  manner  endangers  the  life  of  the  other,  or  such  aa  utterly  destroys  the 
legitimate  ends  and  objects  of  matrimony,  constitutes  '  extreme  cruelty  * 
the  statutes,  although  no  physical  or  person^  Yiolence  may  be  inflicted  or  ei 
threatened: "  Carpenter  y.  CcuyetUer,  30  Kan.  712-744.  The  same  rule  ia  laid 
down  in  Avery  v.  Avery,  33  Id.  1.  To  uphold  this  definition,  the  court  cite  a 
number  of  cases,  but  they  do  not  support  it. 

All  CiB0UMarrAMCE3  of  Each  Case  should  bb  Considerxd. — Having 
arriYed  at  a  definition  of  the  term  "  cruelty,**  the  next  question  for  the  oooita 
is  whether  the  facts  of  the  case  presented  for  their  consideration  oome  within 
its  meaning.  In  determining  this  question,  they  are  not  *wnfit»*<^  to  ifae  ex« 
amination  of  one  particular  act  or  set  of  acts.  Aa  we  wiU  see  futlier  00^ 
there  are  many  acts  which  by  themselYeB  are  not  lufficiiBt  to  oonatitata  kgil 
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cneLty,  althoo^^  they  oouBtitate  graTa  olliniMs  agaixut  tli«  married  nlatiflo. 
We  cannot  doabt  bat  that  a  namber  of  each  dfenaes  combined  woold  in  aU 
caeee  constitate  the  statotoxy  dfenee.  Graelty  m  the  eenee  in  which  the 
ooartB  hold  it  proved  ae  a  ground  of  eeparation  or  dM^orce  liee  in  the  eama- 
lative  iU  conduct  which  the  history  of  the  whole  married  life  diacloaee. 
This  aggregate  ie  made  ap  of  those  acts  of  personal  violence  or  degrading 
ecndnct  which  are  spoken  of  in  the  books  as  "acts  of  croelty,''  palliated  or 
inflamed,  as  the  case  may  be,  by  the  respective  langaage,  demeanor,  and 
bearing  of  the  parties,  and  the  whole  considered  in  connection  with  the  gen- 
ersl  treatment  which  the  party  complaining  may  have  received.  What  mast 
be  the  extent  of  any  injury  complained  o^  or  what  particalar  acts  will  create 
a  reasonable  apprehension  of  personal  injury,  will  depend  upon  the  circum- 
stances of  each  case.  Cruelty  is  a  relative  term,  and  what  may  be  tolerated 
by  one  could  not  be  borne  by  another;  the  cruelty  is  judged  from  its  effeots^ 
not  solely  from  the  means  by  which  these  effects  are  produced:  WettmecUh  v. 
Wettmealh,  2  Hag.  Ecc  Supp.  1;  4  Eng.  Ecc.  238-271;  Ekuu  v.  Svane,  1 
Hag.  Con.  35;  4  Eng.  Ecc.  310;  D*Agmlar  v.  lyAguilar,  1  Hag.  Ecc.  773; 
%  Kig.  Ecc  329;  Dttrant  v.  Dvrcmi,  1  Hag.  Ecc  733;  3  Ehig.  Ecc  310;  Stoat" 
mum  V.  Swaiman^  4  Swab,  t  T.  135;  Fewer  v.  Pmoer,  Id.  177;  WMtpeU  v. 
WUspdiy  4  Barb.  217;  Btttler  v.  BtOler,  1  Parsons,  329;  Cookr.  Cook,  11  N.J. 
Eq.  195;  KOiy  ▼.  KOly,  18  Nev.  49-^7;  Ward  v.  Ward,  103  HI  477;  Oraeem 
r,  ehxMcen,  16  H.  J.  Eq.  459;  David  v.  DaM,  27  Ala.  222;  Odom  v.  Odom,  36 
Qa.  286-317. 

StaHon  in  I^fe  may  he  Ccnridared,  Diat  the  court  will  take  into  oonsid- 
eration  the  refinement^  education,  and  position  in  society  of  the  parties,  in 
order  to  judge  of  their  acts,  is  but  a  special  statement  of  the  rule  that  they 
will  consider  all  the  drcumstances  of  each  case  In  Evama  v.  Evans,  1  Hag. 
Con.  35,  4  Eng.  Ecc  310,  Sur  William  Scott  says:  "Still  less  is  it  cruelty 
where  it  wounds,  not  the  natural  feelings,  but  the  acquired  feelings  arising 
from  particolar  rank  and  situation;  for  the  court  has  no  scale  of  sensibilities 
by  which  it  can  gauge  the  Quanltcm  of  injury  done  and  felt;  and  therefore, 
though  the  court  will  not  absolutely  exclude  consideratians  of  that  sort  where 
tiiey  are  stated  merely  as  matter  of  aggravation,  yet  they  cannot  oonstitnte 
cnielty  where  it  would  not  otherwise  have  existed."  In  WutTneath  v.  fTea^ 
fliaecft,  2  Hag.  Supp.  1,  4  Eng.  Ecc.  271,  it  is  said:  "A  blow  between  parties 
in  the  lower  conditions  and  in  the  highest  stations  of  life  bear  a  very  different 
aspect.  Among  the  lower  classes,  blows  sometimes  pass  between  married 
eooples  who^  in  the  main,  are  very  h^py,  and  have  no  desire  to  part;  amidst 
very  coarse  habits  such  incidents  oocur  almost  as  freely  as  rude  or  reproach- 
ful words;  a  word  and  a  blow  go  together.  Still,  even  among  the  very  low- 
est classes,  there  ia  generally  a  feeling  of  something  unmanly  in  striking  a 
woman;  but  if  a  gentleman,  a  person  of  education,  the  description  of  which 
tmoSl  mores,  and  tends  to  extinguish  ferocity;  if  a  nobleman  of  high  rank  and 
ancient  family  uses  personal  violence  to  his  wife,  his  equal  in  rank,  the  choice 
<if  his  affection,  the  friend  of  his  bosom,  the  mother  of  his  ofiEspring,  such 
condnct  in  such  a  person  carries  with  it  something  so  degrading  to  the  hus* 
band,  and  so  insulting  and  mortifying  to  the  wife,  as  to  render  the  injury 
itself  far  more  severe  and  insupportable."  In  Damd  v.  David,  27  Ala.  225, 
this  question  is  considered  by  the  court,  where  they  say:  "Cruelty  is  fre- 
quently a  term  of  relative  meaning.  Between  persons  of  education,  refine- 
ment^ and  delicaoy,  the  slightest  blow  in  anger  might  be  cruelty;  while 
between  persons  of  a  different  character  and  walk  in  life,  blows  might  ooca* 
suoaBy  pass  withoat  marring  to  any  great  extent*  their  conjugal  relations, 
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or  maieriaUy  intezfering  with  their  happiiieflik''  Caniidentionfl  of  this  chai^ 
acter  entered  into  the  dedsion  of  (Tcufflor  ▼.  TVq^,  76  H.  C.  438;  Odom  ▼. 
Cdrnn^  86  Ga.  317;  and  in  Kliim  ▼.  KUne^  60  Mich.  438,  where  the  eoart  Uj 
down  the  role  that  in  peoceedings  for  divoroe  for  each  caoaee  as  dnmkenness 
•and  cruelty  between  parties  who  are  nnrefined,  their  ways  of  life  and  hahiti 
of  speech  ought  not  to  l^  tried  by  the  standard  of  cultivated  people,  but  tiiat 
their  case  should  be  judged  by  the  rules  which  respectable  people  of  the  same 
eondition  in  life  would  spontaneously  recognize.  But  in  WhupeU  ▼.  WhispeBt 
4  Barb.  220,  the  court  say:  "  It  is  said  his  grossly  indecent  language,  spoken 
to  and  of  his  wife,  is  to  £hid  palliatfon,  if  not  excuse,  in  the  fact  that  the  par- 
ties moved  in  a  circle  of  society  less  refined  than  others  who  have  enjoyed  tiie 
advantages  of  a  more  cultivated  society.  But  I  deny  the  application  of  the 
rule  to  a  case  like  this.  The  decencies  of  life  belong  equally  to  all  classes; 
and  in  none  are  they  more  carefully  cultivated,  and  more  faithfully  observed, 
than  among  the  respectable  farmers  of  our  country.  The  human  heart  is  the 
eame  in  all  grades  of  society.  From  it  flows,  in  the  humblest  as  well  as  in 
the  highest  walk  of  life,  the  same  euzxent  of  affection  that  surrounds  the  do- 
mestic hearth  with  gentle  conduct  and  kind  influences.  Delicacy  of  feeling 
belongs  as  well  to  the  cottage  as  to  the  statelier  mansion.  The  mind  may  be 
cultivated  by  study,  and  the  manners  polished  by  refined  association;  but  the 
natural  affections  of  the  h^Surt  are  rarely  improved  by  contact  with  the  world. 
In  their  native  purity,  they  recoil  at  any  exhibition  of  indecency,  either  in 
word  or  deed.  Want  of  cultivation  may  excuse  an  unrefined  or  even  coaiae 
expression,  but  it  forms  not  the  slightest  apology  for  indecent  oondnot  or 
obscene  language." 

Monvs  IN  Intliotino  Cruxltt  Immaterial. — ^The  test  by  which  acts  of 
alleged  cruelty  are  to  be  judged  being  whether  or  not  they  were  dangerous 
to  life,  limb,  or  health,  or  created  a  reasonable  apprehension  of  such  danger, 
the  motive  which  incited  the  commission  of  the  acts  is  immaterial,  ^ey 
may  have  been  the  promptings  of  an  unloving  and  malignant  hearty  the  im- 
pulses of  a  debased  and  brutal  nature;  or  they  may  have  been  occasioned  by 
a  mad  jealousy  which  sprung  from  an  excessive  love  and  devotion.  In  speak- 
ing of  misconduct  arising  from  jealousy,  the  court  in  Kirhham  v.  KMsham^  1 
Hag.  Con.  409,  4  Eng.  Eoc.  438,  say  that  "jealousy  is  a  passion  producing 
effects  as  violent  as  any  other  passion,  and  there  will  be  the  same  necessity  to 
provide  for  the  safety  and  comfort  of  the  individual  If  that  safety  is  endan- 
gered by  violent  and  disorderly  affections  of  the  mino,  it  is  the  same  in  its 
effects  as  if  it  proceeded  from  mere  malignity  alone."  So  in  WestmtaihY, 
Westmeaih,  4  Hag.  Ecc.  Supp.  1,  4  Eng.  Ecc.  238,  271,  it  is  said:  "It  is  not 
neoessary  to  inquire  from  what  motive  such  treatment  proceeds.  It  may  be 
from  turbulent  passion,  or  sometimes  from  causes  not  inconsistent  with  affec- 
tion. If  bitter  waters  are  flowing,  it  is  not  neoessary  to  inquire  from  w^iat 
source  they  spring.  If  the  passions  of  the  husband  are  so  much  out  of  us 
own  control  as  that  it  is  inconsistent  with  the  personal  safety  of  the  wife  to 
continue  in  his  society,  it  is  immaterial  from  what  provocation  such  violence 
originated."  The  same  is  the  law  of  Holden  ▼.  HokUn^  1  Hag.  Con.  453;  4 
Eng.  Ecc  452. 

DivoBCE  13  Granted  for  pROTSOnoN,  not  as  Punishment.  Courts  inter- 
fere to  grant  divorces  for  cruelty,  not  so  much  as  a  punishment  for  an  <^ense 
already  committed  as  to  relieve  the  complainant  from  an  apprehended  danger; 
punishment  for  past  misconduct  may  enter  into  the  judgment^  but  the 
divorce  is  granted  mainly  as  a  protection  against  future  probable  acts  of 
cruelty;  this  probability  being  based  upon  the  former  oonduott  and  tht 
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Aotar  and  dispoeitioii  of  the  partiea.  "The  proceeding  is  in  effect  girfa  UnuL 
It  is  for  safety  in  the  fatare,  not  retribntion  in  the  past: "  Bishop  on  Mar.  h 
DiY.,  sec.  719;  English  y.  EngUsh,  27  N.  J.  Eq.  579,  685;  Cookr.  Cook,  11  Id. 
195.    All  these  cases  recognize  this  principle. 

EzsounoN  OF  Threats  of  Violence  is  kkver  NaoRsaABT.  We  have  seen 
that  a  reasonable  apprehension  of  injury  to  life,  limb,  or  health  is  snfficiAnt  to 
constitute  cruelty  within  the  meaning  of  the  law.  This  apprehension  may 
Arise  from  a  variety  of  acts;  among  which  are  violent  demonstrations,  or 
threats  of  injnry.  Passionate  words  do  not  break  bones;  but  words  of  men- 
ace, importing  actual  danger  of  bodily  harm,  will,  of  coarse,  excite  thia 
apprehension,  and  the  courts  will  interfere  without  waiting  for  an  actual  exe- 
cution of  the  threats.  Words  of  menace  alone,  without  any  attempt  at 
their  execution,  will  be  sufficient,  if  they  be  of  such  a  character,  and  accom- 
panied by  such  circumstances,  as  to  justify  a  belief  in  their  serionsness;  they 
must  impress  the  person  to  whom  they  are  addressed,  not  as  idle  words,  not 
as  a  form  of  intemperate  expression,  but  as  importing  action,  and  in  that  sense 
conveying  the  reality  of  a  threat  of  bodily  hjkrm:  OUver  v.  OUvar,  I  Hag.  Coo. 
$61;  4  Eng.  Ecc  430;  Pophin  v.  PopUn,  3  Eng.  Ecc.  325,  note;  Ohoc^  v.  0«- 
way,  2  Phillim.  95;  1  Eng.  Ecc.  201;  Kirkman  v.  ^rhman,  1  Ha^.  Con.  409; 
4  Eng.  Ecc.  438;  Kennedy  v.  Kennedy,  73  N.  Y.  369;  HarraU  v.  HaarraU,  7 
N.  H.  196;  S.  C,  26  Am.  Dec.  730;  Smedley  v.  SmedUy,  30  Ala.  714;  C6U  v. 
Cok,  23  Iowa,  433;  Damea  v.  DatMt,  55  Barb.  130;  BUuA  v.  BJadt,  30  N.  J. 
Eq.  215;  Mown  v.  Maaon,  1  Edw.  Ch.  278;  Ruckman  v.  JRuckman,  58  How. 

)  Pr.  278;  Cook  v.  Co(^  11  N.  J.  Eq.  197;  KenneiiyY.  Kennedy,  60  How.  Plr. 

151;  Breinig  v.  MdhUr,  23  Pa.  St.  156;  Chraeeen  v.  Oraecen,  16  N.  J.  Eq. 
459;  Freeman  v.  Freemcm,  31  Wis.  235;  Sackrider  v.  Sackrider,  60  Iowa,  397) 

V  Wheeler  v.  Wheeler,  53  Id.  511. 

Threats  need  not  he  Addressed  DireeUy  to  CompkmawL  Threats  to  injure 
the  ()er8on  of  the  wife  need  not  be  addressed  directly  to  her;  they  may  be 
made  to  third  persons;  but  must»  of  course,  be  ooommnioated  to  her.  The 
fact  that  such  threats  excited  feelings  of  apprehension  in  the  minds  d  third 
persons  is  a  circumstance  showing  that  the  wife  was  not  unreasonably  alarmed: 

.  Bishop  on  Mar.  ft  IXv.,  sec.  730;  jyAguUarv.  D'AgttUar,  1  Hag.  Ecc.  773; 

1  3  Eng.  Ecc.  329;  HoUisterv,  HoUister,  6  Pa.  St.  449-453. 

Apprxhskt/U>  Haam  must  be  Bodilt,  not  Mental.  That  the  injury 
beared  from  a  continuation  of  the  matrimonial  relation  must  be  physical  in- 
jury, and  not  injury  to  the  mind  or  to  the  feelings,  is  an  inevitable  result  of 
an  adoption  of  the  definition  we  have  above  given  it.  The  cases  so  hold:  08- 
ffer  V.  Oliver,  1  Hag.  Con.  361;  4  Eng.  Ecc.  429;  Evans  v.  Evans,  2  Hag.  Ecc. 

,  35;  4  Eng.  Ecc.  310;  Hwwood  v.  Horwood,  3  Taunt.  421;  Powdson  ▼.  Powell 

son,  22  Cal.  360;  Bkliards  v.  Richards,  1  Grant  Cas.  389;  Hondermm  v.  Heah 
derson,  88  lU.  248.     This  idea  dominates  all  the  cases. 

.  Acts  Oceasioninfj  diental  St{ffering. — It  is  admitted  that  mental  foffering  may 

be  very  acute;  that  anguish  of  mind  may  be  more  unbearable  than  physi- 
cal torture.  "There  are  other  sufferings  not  less  intense  than  those  occa- 
sioned by  bodily  wounds.  Angry  words,  coarse  and  abusive  language,  grossly 
intemperate  habits,  might  bring  greater  sufferings  upon  a  refined  and  delicate 
woman  than  a  single  act  of  violence  upon  her  person,  and  might  well,  in  the 
reasonable  judgment  of  the  public^  anthoriae  her  withdrawing  from  the  so- 

I  ciety  of  her  husband: "  Pidge  v.  Pidge,  3  Met.  257-261.    Bat  the  conduct  of 

M  husband,  however  productive  of  such  mental  Buffering,  doea  not  constitute 

legal  cruelty.    In  the  case  just  cited,  the  court  continue:  "  But  the  legislature 

4aa  annexed  no  auch  penalty  aa  a  divoroe  from  the  bond  of  matrimony  for 
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eaaaes  like  thoee  just  enumerated. "  This  is  so^  beoanse  of  the  Inability  of  fh# 
court  to  jndge  of  the  extent  of  soffering  occasioned  in  any  case.  As  is  said 
in  Cheatham  v.  Cheathavij  10  Mo.  296:  "If  mere  words  will  constitate  tiw 
indignities  to  the  person  mentioned  by  the  statnte,  by  what  standard  of  r»> 
finement  shall  the  offended  sensibilitiee  of  the  female  be  estimated?  Natoral 
temperament,  edncation,  and  the  associations  of  life  will  very  much  vary  the 
degrees  of  unhappiness  and  -  discomfort  which  reproaches  of  this  ehancter 
would  be  likely  to  produce."  The  same  objection  is  raised  in  BnnB  ▼.  Bhxxnt^ 
siepro.  In  speaking  of  conduct  on  the  part  of  one  married  person  imposiDg 
mental  suffering  upon  the  other,  the  court,  in  TItoniberry  y.  Huyrvberry,  2 
J.  J.  Marsh.  322,  say:  "Without  intending  to  say  that  such  treatment  on  the 
port  of  a  husband  towards  his  wife  is  not  as  cruel,  inhuman,  and  barbarous  in 
its  moral  aspect  as  personal  violence  would  be,  we  are  constrained  to  say  that 
this  is  not  the  kind  of  danger  to  the  life  of  the  wife  against  which  the  legis- 
lature intended  to  guard.  On  the  contrary,  we  conceive  it  must  be  some  in- 
jury to  the  body,  intended  or  inflicted,  which  will  endanger  life,  to  justify  a 
divorce.  We  cannot  with  sufficient  certainty  ascertain  the  operation  of  par- 
ticular acts  upon  the  mind,  and  then  trace  the  influences  of  the  mind  upon 
the  body,  in  producing  disease  and  death,  to  begin  investigations  of  the  kind 
without  positive  command  by  legislative  authority."  Mr.  Bishop  strongly 
condemns  these  views  as  unsound:  Bishop  on  Mar.  k  Div.,  sec  725;  and  the 
Oalifomia  court  intimate  a  belief  in  his  reasoning:  Powehon  v.  PaweUon,  22 
CaL  360. 

Injury  to  Health  is  Cruelty.  Under  our  definition,  that  acts  which  in  fact 
or  to  the  reasonable  apprehension  of  complainant  endangered  her  life,  limb,  or 
health,  it  savors  somewhat  of  a  repitition  to  state  that  when  the  husband  does 
acts  which  injuriously  affect  or  endanger  the  health  of  his  wife,  he  is  guil^ 
of  cruelty.  But  this  has  been  directly  decided  by  the  courts  in  a  number  of 
oases,  and  we  here  give  them:  Cole  v.  Colt,  23  Iowa,  433;  Wheeler  v.  Wlteeier^ 
63  Id.  511^16;  Poweleon  v.  Powelson,  22  Cal.  358;  Caayenter  v.  CarpaUer^ 
90  Kan.  712-744;  TJunnberry  v.  Tliornberry,  2  J.  J.  Marsh.  323;  JRuekman  v. 
Ruehnan,  68  How.  Pr.  278;  Kelly  v.  Kelly,  18  Nev.  67;  Caruthere  v.  Cantihera, 
13  Iowa»  266;  Sharp  v.  Sliarp,  16  Brad.  App.  348.  This  is  so  under  the  Iow» 
statute,  which  provides  that  the  cruelty  must  be  of  such  a  character  as  ta 
endanger  life.  The  courts  argue  tliat  to  do  an  act  involving,  to  its  injury, 
the  health  of  a  party,  is  of  necessity  to  endanger  his  life:  Iowa  esses,  eupra, 

Cha&acteb  of  Acts  Chaboed  must  be  Grave  and  Wbiobtt.  The 
oaoses  which  will  authorise  a  court  to  interfere  and  dissolve  a  matrimonial 
alliance  must  be  grave  and  weighty.  The  parties  to  a  marriage  will  not  be 
released  from  the  duties  and  responsibilities  of  that  relation  merely  becautie 
there  may  be  some  want  of  congeniality  in  their  tempers  and  dispositiona;. 
they  take  each  other  **  for  better  or  for  worse,"  and  if  subsequentiy  incompati- 
bility of  temperament  is  developed  and  dissensions  invade  their  home,  thejt 
must  try  to  quell  them  by  the  weapons  of  civility  and  kindness,  and  if  they^ 
fail  (as  imf ortunately  they  often  do),  the  law  requires  that  they  should  submit 
to  the  misfortune  as  one  of  the  consequences  of  their  own  injudicious  choioa. 
When  people  understand  that  they  must  live  together,  except  in  the  few 
grave  cases  where  the  law  interferes,  they  learn  to  soften  by  mntnal  accom- 
modations, that  yoke  which  they  know  they  cannot  shake  off;  they  become 
good  husbands  and  good  wives  from  the  necessity  of  remaining  husbands  and 
wives;  for  necessity  is  a  powerful  master  in  teaching  the  duties  which  it 
<mpi?^tt  upon  us.  In  view  of  the  effects  which  a  divorce  entails  npon  the 
parties^  their  offipring^  and  society,  it  seems  to  be  the  policy  of  the  law  te 
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require  that  the  indiTidaal  miMry  prodnoed  by  unhappy  matchas,  and  th« 
inhumanity  of  brutal  huebands  and  unfaithful  wivas,  had  better  be  endured 
than  to  allow  the  bonds  to  be  diesolved,  unless  for  grave  and  weighty  reaaonst 
Svana  y.  EvanB,  1  Hag.  Con.  35;  4  Eng.  Ecc  310;  OUver  y.  Oliver,  1  Hag. 
Con.  361;  4  Eng.  Ecc.  429;  Kennedy  v.  Kennedy,  60  How.  Pr.  151;  HiekarcU 
▼.  Biekarda,  9  Or.  168;  Schindel  v.  Sehindel,  12  Md.  294;  Ckilds  y.  Childs, 
49  Id.  509;  JRayner  y.  Jiayner,  49  Mich.  600;  Sheil  y.  Shell,  2  Sneed,  716. 
This  is  the  rule  of  all  the  cases,  but  its  operation  will  be  particularly  obserY* 
able  in  the  next  subdivision,  where  it  will  be  found  repeatedly  announced, 
and  universally  observed. 

Unkikd  Treaticbnt,  Bad  Txmtrb,  Kkglsct,  Insult,  Brutal  Remarks^ 
Obscbns  and  Indecent  Lanouaob,  Era,  Insuitigisnt. — ^We  have  seen  that 
the  criterion  according  to  which  the  courts  determine  whether  the  facts  pre- 
sented by  complainant  constitute  cruel  treatment  is,  do  the  acts  charged  in- 
jure or  endanger  life,  limb,  or  health  ?  or  create  a  reasonable  apprehension  off 
such  injury  ?  Unless  they  do,  cruelty  is  not  established.  The  courts  have 
shown  a  tendency  to  keep  this  rule  very  strict^  and  we  have  also  seen  that  to 
justify  the  court  in  interfering,  the  cause  must  be  grave  and  weighty,  and 
show  such  a  state  of  personal  danger  as  would  prevent  the  discharge  of  the 
duties  of  married  life.  In  conformity  with  the  requirements  of  these  two 
rules,  the  one  of  law,  the  other  of  public  policy,  the  dedsioiis  are  practically 
unanimous  in  holding  that  such  offenses  against  the  marriage  relation  aa 
austerity  of  temper,  petulance  of  manners,  rudeness  of  language,  a  want  of 
civil  attention,  even  occasional  sallies  of  passion,  if  they  do  not  threaten  bodily 
harm,  do  not  amount  to  that  cruelty  against  which  the  law  will  relieve.  Nor 
will  a  wife  be  divorced  from  a  husband  who  is  rude  and  dictatorial  in  hia 
speech,  exacting  in  his  demands,  or  unkind  and  negligent  in  his  treatment  of 
her  when  she  is  sick,  or  worn  and  weary.  Where  such  conduct  alone  ie 
practiced,  the  wife  must  bear  up  under  it — ^must,  if  possible,  subdue  it  by 
decent  restraint  or  by  prudent  conciliation,  or  silently  suffer  it  as  one  of  the 
consequences  of  an  injudicious  connection:  Efvans  v.  EvaM,  1  Hag.  Con.  35; 
4  Eng.  Ecc.  310;  Harria  v.  Harris,  2  PhiUim.  Ill;  1  Eng.  Ecc.  204;  Kenridt 
V.  Kenrick,  4  Eng.  Ecc.  114-129;  Olher  v.  Oliver,  1  Hag.  Con.  361;  4  Eng. 
Ecc  430;  Kirhman  v.  Kvrhman,  1  Hag.  Con.  409;  4  Eng.  Ecc.  438;  Dwriee  v. 
Davka,  55  Barb.  130;  Henderecm  v.  Henderson,  88  DL  248;  PUlar  v.  IHUar, 
22  Wis.  658;  Moyler  v.  Moyler,  11  Ala.  620;  Finley  v.  Finley,  9  Dana,  52; 
Shaw  V.  Shaw,  17  Conn.  189;  Coles  v.  Coles,  2  Md.  Ch.  341;  Dodger  v.  Daiger, 
2  Id.  335;  Bowie  v.  Bowie,  3  Id.  51;  Cordon  v.  Cordon,  48  Pa.  St.  226;  Bogge§ 
V.  Bogges,  4  Dana,  308;  Kenley  v.  Kenley,  2  How.  (Miss.)  751;  Ruckman  v. 
Rmckman,  58  How.  Pr.  278;  Johns  v.  Johns,  57  Miss.  530;  Sheil  v.  S}yeU,  2 
Snoed,  716;  Breinig  v.  MeUaler,  23  Pa.  St  160;  CJdHs  v.  Childs,  49  Md.  509; 
Cart  V.  Carr,  22  Oratt.  168;  BeaU  v.  Beall,  80  Ky.  675-680;  Boeek  v.  Boeck, 
16  Neb.  196.  This  is  even  so  under  the  Texas  statute,  which  is  a  little 
broader  than  the  rule  generally  followed:  SeoU  v.  ScoU,  61  Tex.  119.  In  this 
case.  Chief  Justice  Willie  naively  remarked  that  a  man  assumes  the  risk  when 
he  marries  that  his  wife  may  not  love  him,  and  the  fact  that  she  uses  lan- 
guage in  addressing  him  which,  to  say  the  least,  is  not  the  language  of  love» 
does  not  entitle  him  to  a  divorce. 

Divorces  will  not  be  granted  for  indulgence  in  passion,  for  abusive  language^ 
threats  of  violence  where  tlie  safety  of  the  person  is  not  in  peril,  or  the  words 
are  not  likely  to  be  followed  by  acts  producing  serious  injury;  nor  for  in- 
human, ooarse,  and  brutal  treatment,  grossly  improper  language,  foul  terms^ 
and  vile  epithets:  Saunders  v.  Saunders,  10  Jur.  144;  Swatmam  v.  Swabmam^ 
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4  Swab,  k  T.  135;  Kmf^  ▼.  Kni^,  Id  103;  Dftari  ▼.  D^&ari,  1  Rob.  Boa 
106,  117,  121;  Oaunep  ▼.  Ctmney,  60  BL  186;  Cbm  ▼.  CZcwf,  24  N.  J.  Eq.  338; 
8.  €.,  25  Id.  526;  LaOiam  ▼.  LcUhamy  30  Gratt  307;  IFAispeff  y.  Wkufdl,  4 
Barb.  217;  ^«<2er  ▼.  ^tcOer,  1  Fanana,  329;  Evorton  y.  .KvrftMi,  5  Jonea  L. 
202;  FamAom  ▼.  Famhaan^  73  DL  497;  Day  v.  Dey,  56  K.  H.  316;  ThomasY. 
Thamag,  20  K.  J.  Eq.  97;  OUamm  y.  Gleason,  16  Neb.  16.  But  while  tbe 
conrta  hold  that  mere  language,  howeYer  cmtrageoua,  doee  not  oonatitate 
emelty,  eYidence  of  aach  conduct  ia  alwaya  admitted.  An  aggraYated  caaa 
of  atndied  inaolt  and  npglect^  of  Yile  epithet,  and  indecent  and  obeoene  Ian- 
goage,  atanding  alone,  is  almoat  aufficient;  and  the  ooorta  require  Yeiy  little 
foundation  of  physical  Yiolence,  or  the  fear  of  it^  to  induce  them  to  grant  a 
diYorce.  The  uae  of  auch  language,  while  not  cruelty  in  itself,  will  induce 
the  court  more  readily  to  beUcYe  eYidence  aa  to  personal  Yiolence,  and  would 
ahow  a  atrong  probability  that  auch  Yiolence  would  be  repeated;  for  ita  use 
would  ahow  a  total  want  of  aelf -command,  a  depraYed  mind,  and  an  absence 
of  all  controlling  principle:  See  caaea  aboYe;  alao  DyvjurtY.  DfmiH,  1  Rob. 
Eoc  106^  117,  121;  Pillar  y.  PiUar,  22  TTis.  658.  In  Michigan,  an  extreme 
ease  of  such  conduct  as  is  aboYo  outlined  ia  alone  sufficient  to  oonatitnte 
cruelty:  Ooodman  y.  Qaodman^  26  Mich.  417. 

DRUKKEHKI88  .A8  Cruelty. — ^Drunkenness,  although  long  continued  and 
ezceaaiYo,  ia  not  of  itself  such  cruelty  as  wiU  constitute  ground  for  diYorce. 
It  may  entail  upon  the  wife  much  misery,  and  a  life-long  trial  of  patience, 
and  fruitless  hope,  but  if  unaccompanied  by  real  or  apprehended  physical 
injury  it  is  insufficient;  the  court  will  not  unsettle  the  law,  or  depart  from 
the  decided  cases,  to  indulge  its  feelings  or  to  sympathise  with  a  petitioner's 
misfortunes:  Ilttdwn  y.  Httdson^  3  Swab.  &  T.  314;  Brown  y.  Broumt  L.  R.  1 
P.  ft  D.  46;  Waakam  y.  Waskximy  31  Miss.  154;  IlaakeU  y.  HasbeO,  54  CaL 
262.  EYidence  of  drunkenness  may  be  considered  in  connection  with  eYidence 
of  personal  Yiolence,  or  threats,  howeYer:  Ccuney  y.  Cknmey^  60  DL  186w 
And  acts  which  the  law  recogni£es  as  cruel  lose  none  of  their  force  or  effect 
because  of  having  been  performed  while  drunk.  Where  a  drunken  husband 
inflicts  upon  his  wife  physical  injuries  endangering  her  life,  limb,  or  health, 
or  his  conduct  is  such  as  to  justify  a  reasonable  belief  that  he  will  do  so^  she 
is  entitled  to  a  divorce:  Marsh  y.  Marsh,  1  Swab,  k  T.  312;  Paujer  y.  Pcwer, 
4 Id.  173;  WaddellY.  WaddeU,  2  Id.  584;  Mason  v.  Mason,  1  Edw.  Gh.  278; 
Bowk  V.  Bowie,  3  Md.  Ch.  62;  Hughes  y.  Hughes,  19  Ala.  307;  Loehidge  y. 
Lockridge,  3  Dana,  28;  S.  C,  28  Am.  Dec  52;  AUen  y.  Allen,  31  Mo.  479; 
Scoggins  y.  Soogghis,  85  K.  0.  347. 

A0T8  Periormsd  whils  Insane. — ^Acts  which  under  ordinary  oironm* 
stancea  would  constitute  cruelty  within  the  meaning  of  the  law,  when 
performed  by  an  insane  husband  or  wife  are  not  given  that  eflfect:  ffa^fuford 
Y.  Hayward,  1  Swab,  ft  T.  81;  Wsrti  v.  WerU,  43  Iowa,  534;  PoweU  y. 
Powed,  18  Ean.  371-378.  In  this  latter  case  the  court  say,  in  speaking  of 
such  acts  by  an  insane  husband,  that  aa  a  consequence  of  his  condition  he 
was  mentally  incapable  of  knowing  what  he  did.  "Under  such  circum- 
stances, on  Yeiy  familiar  principles,  he  could  not  be  held  responsible  for  his 
acta,  and  we  do  not  think  the  acta  thua  committed  a  sufficient  cause  of 
dlYorce."  But  in  Kew  Jersey  it  is  the  rule  that  a  wife  is  aa  much  entitled 
to  protection  agajnt  extreme  cruelty  on  the  part  of  her  huaband,  where  hia 
eondttct  ia  the  result  of  insanity,  as  where  it  springs  from  jealousy  or  hatred: 
BmUh  Y.  SnUh,  33  N.  J.  Eq.  458.  So  in  Curtis  y.  CttrHs,  1  Swab,  ft  T.  192- 
213,  in  speaking  of  conduct  occasioned  by  an  acute  disorder,  such  as  brain- 
fever,  it  ia  aaid  that  "if  the  reault  of  such  disease  has  been  a  new  oomditioB 
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of  the  bnun,  rendering  the  party  liable  to  fits  of  ongovemable  pMsion  which 
would  be  dangerona  to  a  wife,  then  undoubtedly  thia  oonrt  ia  boond  to  emaa- 
eipate  her  from  anch  periL*^ 

JJmovKDFj}  AoooBAXiovB  AOAiRST  CBASTirT. — ^An  nnfoonded  aocnaatioii 
of  adnlterona  intaroonrsep  or  a  falae  and  mallcioiia  charge  of  nnfaithftilniwa  to 
marriage  towb,  haa  at  all  times  been  regarded  aa  one  of  the  grayest  offenaea 
against  a  Tirtnoua  wife.  Such  a  charge,  when  deliberately  and  causelessly 
made,  is,  OTon  by  the  courts  which  moat  atnctly  observe  the  technical  defini- 
tion of  cruelty>  held  to  be  of  itaelf  alone  almoet  aufSdent  to  anthoriae  a  di« 
▼orce.  It  ia  a  circumstance  of  the  greatest  aggrayatbn,  and  when  found  to 
exist  in  connection  with  the  slightest  act  of  physical  violence,  or  apprehensioa 
thereof,  is  always  held  to  constitute  legal  cruelty:  Zhtrant  v.  Dmrant,  1  Hag. 
Ecc  733;  3  Eng.  £cc  310-327;  Bray  v.  Bray,  1  Hag.  Ecc.  163;  3  E^.  Eoc 
76;  Oiway  v.  Ohoay,  2  PhiUim.  95;  I  Eng.  Ecc  200;  Ketmedy  ▼.  Kennedy^  73 
N.  Y.  369;  Sharp  v.  /SAorp,  2  Sneed,  496;  Cock  ▼.  Ccok,  11  N.  J.  Bq.  196) 
De  Mdchi  v.  De  MekJd,  67  How.  Pr.  20;  Qrqft  v.  Orc^  76  Ind.  136;  Myrick 
V.  Myriek,  67  Oa.  771;  Famham  v.  Famiham,  73  DL  497;  Ward  ▼.  Waard,  108 
Id.  477;  Powelmm  v.  Powelaon,  22  CaL  358.  The  court  in  Kennedy  y.  Kennedy, 
60  How.  Pr.  151,  appear  to  have  held  such  a  charge  alone  sufficient;  and  ao 
the  Um  appeara  to  be  interpreted  in  Nevada:  Kelly  v.  KeUy,  18  Nev.  49.  In 
Miasouri,  in  the  case  of  Lewia  v.  LeioU,  6  Ma  278,  it  waa  held  that  auch  a 
charge,  made  without  just  cause,  would  of  itself  amount  to  cruelty;  but  thia 
doctrine  was  soon  denied  by  the  later  case  of  CheathamY,  Cheatham,  10  Id.  296. 

In  Texas  it  is  well  settled  that  a  false  and  malidona  charge  of  want  of  chaa- 
tity  constitutes  legal  cruelty.  This  is  the  only  exception  they  allow  to  the 
rule  that  cruelty  is  such  violence  as  injures  life,  limb,  or  health,  or  such  con- 
duct as  induces  a  reasonable  fear  of  such  injury:  Jonee  v.  Jones,  60  Tex.  469; 
8eoU  V.  ScoU,  CI  Id.  119;  Bahn  v.  Bahn,  62  Id.  618.  Such  charges  amount  tq 
extreme  cruelty  in  Oregon:  SmUh  v.  Smith,  8  Or.  101;  McMahan  v.  McMahaa^ 
9  Id.  525;  and  such  also  appears  to  be  the  law  in  Michigan:  PaimerY.  Palmer^ 
45  Mich.  150. 

SnioiJi  Acror  CRrvLir  SoMvmos  SumoxufT.— Considerable  heaitatioa 
ia  ahown  by  the  courts  to  interfering  with  tiie  marriage  contract  where  but 
one  act  of  cruelty  ia  eatabliahed  to  have  been  inflicted  upon  the  petitioner. 
It  may  have  been  done  in  a  sudden  fit  of  passion,  and  the  remorse  which  auo- 
oeeded  it  may  forever  prevent  ita  repetition.  It  may  be  the  one  blot  upon  a 
long  life  of  conjtigal  harmony.  The  fact  that  in  a  number  of  years  of  married 
life  but  one  auch  ofiense  should  have  been  committed  may  be,  and  generally 
ia,  a  atrong  circumstance  showing  that  it  is  not  likely  to  be  repeated.  But  it 
ia  only  on  thia  aupposition  that  the  court  forbears  to  inteipoae  ita  proteotinn, 
even  in  the  case  of  a  single  act;  becanae  if  one  act  ahould  be  of  that  deacrip- 
tion  which  ahould  induce  the  court  to  think  that  it  ia  likely  to  occur  again, 
and  to  occur  with  real  Buffering,  there  ia  no  rule  that  will  prevent  ita  interfer- 
ence. "  It  haa  been  laid  down  that  where  one  gross  act  of  cruelty  is  of  such 
a  nature  as  to  raise  a  reasonable  apprehension  of  further  acta  of  the  aame  kind, 
the  court  will  grant  relief:  **  Beevee  v.  Beeves,  3  Swab,  k  T.  139;  SmaUwood 
V.  SmaUwood,  2  Id.  397;  WeatmeaOt  v.  Westmeaih,  2  Hag.  Ecc.  Supp.  1;  4 
Eng.  Ecc  238-271;  Holden  v.  Hoilden,  1  Hag.  Con.  453;  4  Eng.  Ecc.  452; 
Fleytas  v.  Pigneguy,  9  La.  419;  Lauber  v.  Mast,  16  La.  Ann.  593;  Pillar  v. 
Pillar,  22  Wis.  658;  Beyer  r,  Beyer,  50  Id.  254;  Coohr.  Cook,  11  H.  J.  Eq.  195; 
French  v.  French,  4  Mass.  587;  Hoshall  v.  HoshoUl,  51  Md.  72;  May  v.  May, 
62  Pa.  St.  206.  **  We  think  one  beating  or  whipping  of  a  wife  by  her  hus- 
band auffioient  to  eatablish  the  charge  of  extreme  cruelty.    Such  an  act  could 
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4iot  be  aocideiital  or  by  mistake;  and  if  not^  the  piobabilitieB  would  be  that 
n  might  be  repeated  again  and  again,  sabjeeting  the  wife  to  oooatant  fear, 
«nd  rendering  her  life  miserable.  It  ia  extremely  croel  for  a  husband  to  beat 
t)r  whip  his  wife  eren  onoe:"  Albert  v.  Albert,  6  Mont.  577.  It  is  manifest 
that  a  single  act  of  cruelty  will  not  anthorize  a  divorce  in  Illinois,  where  the 
'Statute  requires  that  the  cruelty  should  be  "eztrome  and  repeated."  But 
•they  recognize  and  follow  the  above  rule  as  far  as  this  statute  will  allow,  by 
boldiog  that  two  acts  will,  in  a  proper  case,  be  sufficient:  Sharp  ▼.  Sharp.  10 
Brad.  App.  348.  ^  ^ 

Crxteltt,  Acts  Hbld  to  OoNsiTrDTB.~Whenever  acts  of  violence  inflided 
by  a  husband  upon  his  wife  injures  her  life,  limb,  or  health,  or  whenever  his 
^xmduct  is  such  as  to  create  a  reasonable  apprdiension  of  such  injury,  it 
amounts  to  extreme  cruelty,  otherwise  not.  When  a  caee  in  presented  to  a 
<ourt  for  its  determination,  it  becomes  its  duty  to  decide,  from  a  ocmsideiaticB 
«of  all  its  oircumstanoes,  whether  the  facts  proved  come  within  the  ma^in^ 
d!  this  rule.  There  are  some  acts  so  palpably  cruel  that  it  requires  no  adju- 
dication to  give  them  that  definite  character.  To  beat  or  whip  a  wife  is  of 
course  aggravated  cruelty:  Weetmeath  v.  Weetnuath^  2  Hag.  Bca  Supp.  1; 
4  Eng.  Ecc.  238-271;  Albert  v.  Albert,  5  Mont.  677;  and  a  push  cannot  be 
distinguished  from  a  blow:  Samdere  v.  Sauiuiers,  1  Rob.  Ecc  660.  Throw- 
ing a  wife  on  the  floor,  and  pulling  her  arms  and  wrists  violently,  is  legal 
•cruelty:  Dfeart  v.  Dywrt,  Id.  47(M!»33.  Striking  a  wife  on  two  /MT*f'0"f 
was  held  to  be  cruel  in  BrotherUm  v,  Brothertan,  12  Heb.  76;  and  one  beating 
was  80  held  in  Vocaeek  v.  Vocacek,  16  Id.  463.  Throwing  a  bucket  of  water 
cm  a  wife  while  in  bed,  accompanied  by  a  threat  of  further  violence  if  she  did 
not  leave  the  house,  is  legal  cruelty:  Moyler  v.  Mcyler,  11  Ala.  620L  The 
circumstances  of  PoyTis  v.  Paj/ne,  4  Humph.  600,  are  peculiar,  and  were  held 
io  constitute  an  aggravated  case  of  cruelty.  The  husband  was  in  the  habit 
of  addressing  violent  and  abusive  language  to  his  wife^  threatened  to  drive 
her  from  his  house,  and  choked  and  beat  her.  But  the  circumstance  upon 
which  the  court  most  dwelled  was,  that  in  his  daily  prayers,  before  the  6unily 
altar,  and  in  her  presence,  he  was  in  the  habit  of  praying  God  to  deliver  him 
from  her.  A  husband  who  maintains  persons  in  his  house  against  his  wife's 
wishes,  who  practice  cruelty  upon  her,  is  responsible  for  their  acts.  He 
makes  their  cruelty  his  own:  Hall  v.  ffcUl,  9  Or.  462.  Spitting  in  a  wife's 
lace  is  an  act  of  great  cruelty:  D'AguUar  v.  D*Agmlar,  1  Hag.  Ckm.  773;  3 
Eng.  Ecc.  329-331,  note. 

Exeeseioe  Sexual  Jndulffenee. — ^The  forcing  a  wife  to  submit  to  excessive 
eexual  intercourse  may  constitute  cruelty.  "  Humanity  demands  that  such 
complaints  be  heard.  The  wife  protecting  her  life  from  the  ungovernable 
lust  of  her  husband,  by  seeking  a  divorce,  presents  as  strong  a  case  for  relief 
under  the  law,  as  when  she  flees  from  lus  intolerable  cruelty  inflict^Ml  by  brute 
force:"  Melvm  v.  Melvin,  68  N.  H.  669. 

Oommufdoating  Venereal  Dieeaee, — ^A  husband  who  is  afflicted  with  the 
venereal  disease,  and  deliberately  communicates  it  to  his  wife,  is  guilty  of 
extreme  cruelty:  Broum  v.  Broum,  L.  R.  1  P.  ft  D.  46;  ColleU  v.  CoUeU,  I 
Curt.  Ecc.  678.  At  the  time  he  conununicates  the  disease  to  her  it  is  neces- 
sary that  he  should  be  aware  of  hia  condition,  but  he  wiU  be  presumed  to 
have  such  knowledge  until  he  establishes  the  contrary:  Popim  v.  Popkin,  3 
Eng.  Ecc.  326,  note;  Brown  v.  Brawn,  L.  &.  1  P.  &  D.  46.  But  the  probable 
chance  of  communicating  this  disease  is  not  sufficient  to  support  a  charge  of 
cruelty;  there  must  be  proof  of  the  communication  of  the  disease:  (Xoed  v. 
Ciocd,  26  Eng.  L.  &  Eq.  604. 
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AdmUerf  a$  ChMC^.— Adultery^  althoii|^  opan  and  flagn&t^  does  not  i^ 
pear  to  be,  of  itMli^  quite  anffioient  to  oonatitate  legal  ornelty.  Bat  it  ia 
fenerally  regarded  aa  a  very  grave  offanae,  and  iHien  aeeompanied  by  very 
alight  evidence  of  violenoe^  will  jnatify  a  divorce.  In  apeaking  of  a  very 
aggravated  case.  Lord  Stovrell  aaid:  "  The  attempt  to  debanoh  hia  own  women* 
aervanta  waa  a  atrong  act  of  cmelty;  perhapa  not  alone  aoffioiant  to  divoroe^ 
bnt  which  might  weig^  in  conjunction  with  othera  aa  an  act  of  conaiderabla 
indignity  and  outrage  to  hia  wife'a  feelings  The  attempt  to  make  a  brothel 
of  his  own  house  was  brutal  conduct  of  which  the  wife  had  a  right  to  com- 
plain: "  PojAin  V.  Popbint  3  Eng.  Eco.  326,  note.  Such  conduct  is  character- 
tied  in  even  stronger  terms  in  Kmghi  v.  Knif^  4  Swab,  k  T.  103;  BwOmam 
V.  SwtOnum,  Id.  135.  In  MeChtng  v.  MeChmg,  40  Mich.  496^  the  virtnoua 
Judge  says  that  it  **  would  be  hard  to  conceive  ol  any  worse  cruelty  te  a  wife 
who  had  any  sensibility  left  than  such  a  coarse  of  conduct  No  asaanlt  or 
bodily  injury  could  make  it  worse."  Several  acta  of  adnltsry  committed  by 
a  husband,  in  the  absence  of  his  wife,  were  treated  nmoh  mora  lightly  te 
MiUerY.  mOer,  78 N.  O.  102. 

IH  TreaimaU  qf  Child  a»  CrwUif  to  MaHher, — ^Extreme  craol  treatment  in- 
flicted upon  a  child,  in  the  presence  of  a  mother,  if  done  for  the  pnrpoae  of 
annoying  her  and  giving  her  pain,  appears  te  constitute  cruelty  to  her,  but 
probably,  when  standing  alone,  not  sufficient  to  authoriae  a  divorce:  Bram- 
weliy.  Brmnwell,  3  Hag.  Ecc  618;  5  Bug.  Ecc  232;  242;  WaOeeomi  v.  Wail$- 
cwfi,  11  Jur.  134;  Suffffoie  v.  SnggaU^  1  Swab,  k  T.  489;  Bvarkm  v.  Bveriam, 
t  Jones  L.  202;  Bikk^Y.  Bihim,  17  Abb.  P^.  19;  Mayhem  v.  Tha^er^  8  Gray, 
172. 


Feoflb  V.  Ball. 

[14  0AU90BMIA,  IQLI 

DiCTipnoit  ov  MoRST  nr  LinionaaT.^In  an  Indictment  for  laiosny, 
money  ahonld  be  described  as  so  many  piecea  current  gold  or  ailver  coin 
of  the  country,  of  a  particular  denomination,  according  to  the  facta.  The 
spedea  of  coin  must  be  specified.  A  description  as  "three  thouiand 
dollars  lawful  mon^  of  the  United  Stetes  "  is  not  sufficient. 

Indictment  for  larceny.    The  opinion  states  the  tBCttL 

Edwardiy  for  the  appellants. 

By  Court,  Cope,  J.  The  defendant  was  indicted  by  the  grand 
jury  of  Sonoma  county.  He  demurred  to  the  indictment,  on  the 
ground  that  it  did  not  sufficiently  describe  the  property  charged 
to  have  been  stolen.  The  demurrer  was  overruled,  and  he  there- 
upon pleaded  not  guilty,  was  tried  and  convicted.  The  prop- 
erty is  described  as  ^Uhree  thousand  dollars  lawful  money  of 
the  United  States."  This  description  is  not  sufficient.  In  an 
indictment  for  larceny,  money  should  be  described  as  so  many 
pieces-of  the  current  gold  or  silver  coin  of  the  country,  of  a 
particular  denomination,  according  to  the  facts.    "The  spedea 
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of  coin  rnnst  be  specified:"  Archb.  Grim.  PL  61;  Whart.  Crim^ 
L.  132. 

In  the  case  of  State  y.  LongbottomSy  11  Hnmph.  39,  the 
supreme  court  of  Tennessee  decided  that  an  indictment  charg* 
ing  the  defendant  with  stealing  ''ten  thousand  dollars,  good 
and  lawful  money  of  the  state  of  Tennessee,"  was  bad  for  want 
of  description. 

Judgment  reversed,  and  cause  remanded  for  further  pn>^ 
oeedingB. 

Baldwin^  J*,  oonourred* 


DnoBiFnoK  or  Morar  om  Bank  Bniii  tk  IvDioimMT. — "In  laioeny  of 
lilver  cmna,  the  general  form  of  charguig  the  eflbiiae  ae  a  Ureeny  of  'aondiy 
pieoee  of  silyer  ooin,  amoonting  together  to  the  Bum  of  twenty  dolkny'  with* 
oat  desoribiiig  each  piece  of  coin,  has  long  been  practiced  and  ■anotioned  by 
this  ooaii."  An  indictment  for  stealing  bank  bills  sufficiently  describes  them 
as  "  simdry  bank  biUs  of  some  banks  respeotiyely  to  the  said  jnrorsQnknown^ 
of  the  amoont  and  Talue  in  all  of  thirty-eight  doQan,  of  the  property^  goods^ 
and  chattels  "  of  a  person  named.  It  would  be  difficult  for  one  holding  bills 
or  coin  for  daily  use  to  describe  their  nnmben  or  denomination:  Ocmimoii- 
%DeaUh  ▼.  Orimea,  71  Am.  Deo.  66S»  and  note. 

The  puNdPAL  OASE  IS  oiTEB  snd  its  doctrine  somewhat  limited  in  People 
w,  Oreen,  16  CaL  512,  where  it  is  decided  that  an  indictment  charging  the 
larceny  of  a  certain  number  of  twenty  and  ten  dollar  piecest  giving  their  total 
▼alns^  is  not  def ectiTe  as  no*'  aTening  the  valas  of  each  partieiilar  pieoe  of 


Cubits  v.  Hebbiok. 

[14  OAurounA,  U7.] 

AsdananuxoB  mat  MAniTAiK  Ejectment  to  Bbooveb  PUMMimaii  ov 
Land^  as  the  statnte  gives  him  a  right  of  possession. 

Pboov  ov  Sebvioe  ot  CoicPLAiNT.— Where  the  sheriff's  return  states  that 
he  served  the  defendant  with  a  certified  copy  of  the  oomplaint»  this  is 
sufficient  to  support  a  judgment  by  default.  It  cannot  be  argued  that 
this  does  not  show  that  the  copy  was  certified  by  the  derk;  he  being  the 
only  person  who  could  legally  make  the  certificate,  it  vust  be  presnmedt 
in  ta,YOT  of  the  officer  who  has  the  general  power  of  miJriwg  servioe^  that 
he  discharged  his  duty  in  the  legal  mode. 

'Wkebb  AonoM  was  Oommenoed  aqainst  Dob,  Bob,  kto.,  bot  SBBvm 
WAS  Had  xtfon  Others,  whose  names  are  indorsed  upon  the  writ^  judg- 
ment by  default  may  be  entered  against  the  latter.  After  service  had 
upon  them  in  this  way,  their  failure  to  appear  or  defend  was  equivalent 
to  an  admission  that  they  were  the  persons  intended  to  be  sued. 

WiisBB  Jubgmbmt  is  Imfbopbblt  Entebed  fOB  Damages^  Saxb  may  wm 
Remttted,  and  the  remainder  of  the  judgment  stand. 


Oct  1859.]  CuBTis  V.  Hbbbick.  638 

Appeal  fix>m  th&  seventh  judicial  district.  The  opinion 
states  the  case. 

CamwaUy  for  the  appellant. 
Shaitueky  for  the  respondent. 

By  Court,  Baldwin,  J.  This  was  an  ejectment  to  recover  a 
tract  of  land  in  Sonoma  county.  Judgment  by  default  was 
rendered  by  the  court  against  defendants,  from  which  they 
appeal.  Several  points  have  been  made  and  discussed  in  the 
argument,  which  it^  not  necessary,  in  the  view  which  we 
have  taken  of  the  case,  to  determine. 

1.  The  first  objection  made  by  the  appellants  is,  that  an  ad* 
ministrator  cannot  sue  to  recover  possession  of  real  estate  in 
this  state.  But  as  the  statute  gives  a  right  of  possession  to 
the  administrator,  it  is  difficult  to  see  why  he  cannot  maintain 
a  possessory  action  to  recover  it.  The  complaint  asserts  his 
title  as  administrator,  and  the  default  confesses  it. 

2.  It  is  assigned  for  error  that  no  legal  service  of  a  copy  of 
the  complaint  was  made  on  the  defendants.  But  the  return  by 
the  8heri£f  expressly  asserts  that  the  officer  served  the  defend- 
ants with  a  certified  copy  of  the  complaint.  It  is  argued  that 
this  does  not  show  that  the  copy  was  certified  by  the  clerk,  but 
this  criticism  is  too  technical;  as  the  clerk  is  the  only  person 
who  could  legally  make  the  certificate,  it  must  be  presumed, 
in  fSavor  of  the  officer  who  has  the  general  power  of  making 
service,  that  he  discharged  his  duty  in  the  legal  mode. 

8.  It  is  also  assigned  that  severiJ  persons  were  sued  in  the 
writ  and  complaint  by  fictitious  names,  and  judgment  was 
taken  against  other  parties  who  bear  different  names.  But  the 
service  is  returned  as  made  on  the  particular  defendants  by 
their  proper  names,  as  John  Doe,  alias  Westfall.  It  is  true, 
there  seems  to  be  no  proof  that  Doe  was  the  same  man  as  West- 
foil,  nor  was  any  necessary.  For  Westfall,  after  this  service  on 
him  in  this  way,  having  made  no  appearance  or  defense,  this 
was  equivalent  to  an  admission  that  he  was  the  person  in- 
tended to  be  sued,  and  therefore  judgment  was  properly  ren- 
dered against  him. 

4.  The  last  assignment  of  errors  is,  that  in  the  judgment^ 
damages  in  a  large  sum  were  rendered  against  each  of  the 
defendants,  instead  of  being  rendered  against  all  jointly.  But 
an  entry  appears  to  have  been  made  by  order  of  the  district 
Judge  in  another  action  releasing  these  damages,  and  the 
tpondents  offer  to  remit  them  in  this  court 


634  Ryeb  v.  Stockwell.  [Cai. 

The  judgment  is  so  modified  as  to  remit  these  damages,  and 
it  is  otherwise  affirmed  at  the  cost  of  the  appellanta. 
Ordered  accordinglj. 

CoPKy  J.y  concurred. 


BioB*  or  AuMumgiuaoB  «o  ICaqteaih  Posbbbbobt  en  Bsai» 
See  SmUk  v.  MdOotmaU  ^  Am.  Dee.  840^  and  note  eoDaetiiig  prior 

FBHUMFTioir  m  Fatob  or  Rbtdbh. — Sheriff*!  retain  upon  writ  tint  he 
eerved  prooeee  apon  oertain  muned  defendanti^  and  conld  not  find  the  otiian^ 
importa  that  a  penooal  lervioe  waa  made  npo^thoae  found:  OokriA  t. 
Byofpett  66  Am.  Dea  606. 

DiTAULT  ADMm  Caosi  or  AonoKy  avd  BIatkbial  ahd  I^UTUMAua 
AvBuainn»  but  not  the  amount  of  damages:  FFt^temv.  ITiOoii,  57  Am.  Dmu 
S20,  and  note. 

Whkrs  Judomxht  n  BnmxBiD  iob  Mobs  thak  Pabtt  d  Exnxuni 
lo  BaooTEB,  the  appellate  eonrt  will  ooneet  the  erTor,  even  where  the  jodg- 
■Mut  below  waa  by  defoolt:  Qismer  ^  Corfov  ^  Am.  Deo.  71. 


Bysb  V.  Stookwell. 

[14  CAUrOBMlA,  IM.J 

Iv  Axmos  TO  Rboovzb  Reward  OfrxuxD  in  ADVotrisiifxirT  lor  the 

and  conviction  of  the  one  who  aet  fire  to  a  certain  hoose,  andi  ooaTietioB 
having  been  effected,  it  cannot  be  urged  that  the  agreement  waa  a  iMids 
pad,  ^e  aervioea  bcdng  each  aa  any  good  citixen  ia  bound  to  paifonn. 
Plaintiff  put  himaelf  to  extraordinary  troable  to  procure  the  oonvictiaB, 
which  it  can  hardly  be  aaid  every  good  citiaen  ia  boond  to  do. 

ADTVBnsEMKNT  OiTiBiNa  Rbwabd  IS  CoMTRACT.— The  offer  of  a  reward 
for  the  detection  of  an  offender,  the  recovery  of  property,  and  the  like,  ia 
an  offer  or  proposal  on  the  part  of  the  person  making  it  to  aU  peraooa, 
which  any  one  capable  of  performing  the  aervice  may  aooept  at  any  time 
before  it  ia  revoked  and  perform  the  aervice;  and  anch  offer  on  one  aide^ 
and  acceptance  and  performance  on  the  other,  ia  a  valid  contract  made  on 
good  oonaideration,  which  the  law  will  enforce. 

tx  Oabb  or  Advbrtissmsnt  OrrxBiNo  Rbwabd  uhtil  PiBiOBMAiroi^  the 
ofifor  iaa  proposal  merely,  and  not  a  oontraot^  and  may  be  revoked  at  the 
pleasure  of  him  who  made  it. 

At  What  Tncx  Rkwabd  is  Eabnxd. — ^Where  a  reward  ia  offered  for  ancb 
information  as  will  be  sofficient  to  convict  a  criminal,  a  claim  to  the 
reward  doea  not  attach  until  the  prisoner  haa  been  convicted,  aa  the  enf* 
ficiency  of  the  information  can  only  be  determined  by  the  event  ol  the 
triaL    The  statute  of  limitations  mna  from  thia  time. 

AnvMBTiHJDnpiT  OiiKBiKa  Rbwabd  i<a  certain  information,  npeo  its  beim 
furnished,  beoomea  a  written  contract^  against  whioh  the  statote  doei  not 
mn  for  four  years. 

AonoN  to  recover  a  reward.    The  q[iinion  states  the 
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Booker  and  Bridges^  for  the  appellanl 
Baine  and  BouUiny  for  the  respoDdent. 

By  Courts  Baldwin,  J.  This  actum  is  brought  to  reooiver  the 
amount  of  a  certau^  reward  offered  by  the  defendant  for  infoiv 
mation  that  would  lead  to  the  arrest  and  o<xiTiction  of  the 
person  or  persons  who  set  fire  to  the  defendant's  house,  in  the 
north  part  of  the  city  of  Stockton,  on  the  morning  of  the  eigh- 
teenth of  June,  1856.  This  reward  was  offered  by  publication 
in  a  newspaper.  The  complaint,  after  setting  out  this  publica- 
tion, charges  that  the  plaintiff  saw  and  read  the  notice,  and 
proceeded  on  the  faith  of  it  to  institute  inquiries  and  investiga- 
tions with  regard  to  the  persons  who  set  fire  to  the  house  of 
defendant,  and  did  detect  the  criminal,  and  gave  information 
to  the  proper  authorities,  to  wit,  a  justice  of  the  peace  of  the 
county,  and  to  the  district  attorney;  which  information  led  to 
the  arrest  and  conyictipn  of  one  Callahan,  on  an  indictment 
preferred  against  him  for  the  crime  of  arson  in  the  scicond  de- 
gree. The  prisoner  was,  in  January,  1857,  convicted  in  the 
district  court  of  San  Joaquin.  The  complaint  avers  a  demand 
on  defendant  for  the  reward  on  the  twenty-fourth  of  June,  1857, 
the  time  of  making  complaint  before  the  justice,  and  on  the 
nineteenth  day  of  March,  1859.  The  suit  was  brought  on  the 
twenty-first  of  March,  1859.  The  defendant  demurred  to  this 
complaint,  and  the  demurrer  was  sustained.  Afterwards  the 
plaintiff  amended  his  complaint  by  leave,  and  this  pleading 
was  also  demurred  to;  but  it  is  not  necessary  to  notice  it^  as  it 
presents  no  new  features. 

1.  The  grounds  of  demurrer  were:  That  this  agreement  is  a 
niule  pactf  the  plaintiff  being  hound  to  render  the  services,  as  a 
good  citizen,  without  reward,  and  therefore  cannot  claim  any, 
tiiough  specially  promised  it.  But  this  position  is  not  tenable. 
The  defendant  had  a  special  interest  in  procuring  this  intelli- 
gence, and  evidently  designed  to  furnish  extraordinary  induce- 
ments to  the  discovery  of  the  foots;  and  the  complaint  alleges 
that  the  plaintiff  put  himself  to  extraordinary  trouble  to  pro- 
cure them.  It  can  hardly  be  said  that  every  citizen  is  bound, 
however  meritorious  the  task  may  be,  to  quit  his  own  business, 
and  devote  his  time  to  the  discovery  of  crime  and  bringing 
criminals  to  justice.  Nor  that  if  a  man  who  has  lost  his  proi>- 
erty  agrees  to  give  another  a  sum  of  money  to  go  with  him  to 
discover  or  arrest  the  thief  and  recover  the  goods,  he  Is  not 
bound  to  pay  that  other,  if  the  latter  performs  the  service. 

2.  The  next  objection  is,  that  this  claim  is  barred  by  the 
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statute  of  limitatioiis.  We  agree  with  the  ooanBel  for  the 
spondent,  that  this  paper  on  its  face  is  not  a  written  contract. 
It  lacks  mutuality.  The  plaintiff  was  no  party  to  it.  It  is  & 
mere  proposition.  But  it  may  become  a  contract.  It  offers  a 
given  compensation  for  particular  services,  and  invites  the 
rendering  of  those  services.  Just  as  if  a  man  were  publicly  to- 
advertise  that  he  would  give  any  workman  certain  wages  for  do- 
ing work  on  his  premises;  if  a  workman,  seeing  the  proposition, 
should  go  on  and  do  the  work,  and  especially  if  the  advertiser 
received  the  benefit  of  it,  we  apprehend  that  no  one  would  dis- 
pute that  he  could  sue  and  recover.  The  services  would,  in 
such  case,  be  rendered  at  the  instance  and  by  the  request  of 
the  employer,  and  he  would  be  responsible  for  the  price.  See 
Stackpole  v.  Arnold^  11  Mass.  31  [6  Am.  Dec.  150];  Trusieen  of 
Farmington  Academy  v.  AUeny  14.  Id.  172,  for  cases  in  which  the 
obligation  of  payment  for  services  is  implied  from  much  slen- 
derer material. 

This  precise  question  arose  in  the  case  oi  Freeman  v.  City  o/ 
Boston^  5  Met.  66.  The  mayor  and  aldermen  of  the  city  of 
Boston  passed  an  order  that  a  reward  of  five  hundred  dollars 
be  offered  to  any  person  who  shall  give  information  so  that  any 
person  shall  be  convicted  of  setting  fire  to  any  building  for  the 
purpose  of  burning  the  same.  An  advertisement  was  inserted 
in  the  city  newspapers  which  were  published  the  next  morning 
after  the  order  was  passed,  reciting  that  sundry  houses  and 
other  buildings  had  recently  been  set  on  fire,  and  offering  a  re- 
ward of  five  hundred  dollars  to  any  person  who  should  give 
information  to  that  any  perpetrator  of  these  outrages  shall  be 
convicted.  Shaw,  J.,  said,  in  delivering  the  opinion  of  the  court: 
*'  This  is  an  action  of  a88umj9at£  against  the  city  of  Boston,  to 
recover  a  reward  of  five  hundred  dollars  for  giving  information 
of  persons  who  had  been  guilty  of  setting  fire  to  dwelling- 
houses.  The  plaintiff  claims  this,  on  the  ground  that  after  the 
offer  of  a  reward  by  the  mayor  and  aldermen,  in  the  manner 
hereinafter  stated,  he  gave  such  information  as  to  lead  to  the 
detection,  trial,  and  conviction  of  one  Russell  and  one  Crockett.'' 

The  principle  on  which  the  action  is  brought  is  now  well 
settled.  It  is  this:  The  offer  of  a  reward  or  compensation, 
either  to  a  particular  person  or  class  of  persons,  or  to  any  and 
all  persons,  is  a  conditional  promise;  and  if  any  one  to  whom 
such  offer  is  made  shall  perform  the  service  before  the  offer  is 
revoked,  such  performance  is  a  good  compensation,  and  the 
offer  becomes  a  legal  and  binding  contract.  Of  course,  until 
the  performance,  the  offer  of  a  reward  is  a  proposal  merelTf 
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and  not  a  contract;  and  therefore,  may  be  revoked  at  the  ploa»- 
tire  of  him  who  made  it.  A  leading  case  on  the  subject  of  an 
action  on  the  offer  of  a  reward  by  public  advertisement  is 
Symmes  v.  Frazievj  6  Mass.  844  [4  Am.  Dec.  142].  So  in  Lor- 
ing  V.  City  of  BostoUj  7  Met.  411,  which  was  a  suit  of  the  same 
general  character,  the  same  eminent  judge  said:  '^  There  is  now 
no  question  of  the  correctness  of  the  legal  principle  on  which 
this  action  is  founded.  The  offer  of  a  reward  for  the  detection 
of  an  offender,  the  recovery  of  property,  and  the  like,  is  an  offer 
or  proposal  on  the  part  of  the  person  making  it,  to  all  persons, 
which  any  one  capable  of  performing  the  service  may  accept 
at  any  time  before  it  is  revoked,  and  perform  the  service;  and 
such  offer  on  one  side,  and  acceptance  and  performance  of  the 
service  on  the  other,  is  a  valid  contract,  made  on  good  consid- 
eration, which  the  law  will  enforce.  That  this  principle  ap- 
plies to  the  offer  of  a  reward  to  the  public  at  large  was  settled 
in  the  case  of  Symmes  v.  Frazievj  6  Mass.  844  [4  Am.  Dec.  142], 
and  has  been  frequently  acted  upon,  and  was  recognized  in  the 
late  case  of  Wentworth  v.  Day,  8  Met.  852.  See  also  Oilmore 
V.  Lewis,  12  Ohio,  281.  The  same  doctrine  is  held  in  England: 
See  England  v.  Davidson,  11  Ad.  &  El.  856;  Lancaster  v.  WdUh^ 
4  Mee.  &  W.  16;  WiUiame  v.  Cowardine,  4  Bam.  &  Adol  621 ; 
Chit.  Con.  474,  note  8. 

8.  It  has  been  seen  that  this  reward  was  not  offered  merely 
for  information,  but  for  such  information  as  would  be  sufficient 
to  convict  the  criminal.  This  could  only  be  determined  by  the 
event  of  the  trial;  and  before  trial  and  conviction,  the  plaintiff 
would  have  no  claim  on  defendant  for  the  money.  It  seems 
that  the  trial  took  place  and  conviction  was  had  in  January, 
1857 — ^if  there  be  not  some  mistake  in  the  dates  as  given  in  the 
transcript.  The  question,  then,  as  to  the  statute  of  limitations 
is.  When  did  it  commence  running?  and  what  period  applies? 
There  is  no  doubt  that  the  statute  did  not  begin  to  run  until 
the  conviction  of  the  felon.  The  statute  (Wood's  Dig.  47, 
sec.  17)  provides  that  an  action  or  liability  founded  upon  an 
instrument  of  writing,  except,  etc.,  shall  be  brought  within  four 
years  after  the  accrual  of  the  cause  of  action. 

This  was,  therefore,  according  to  these  authorities,  a  contract 
in  writing,  upon  the  acceptance  of  the  terms  of  it  by  the  plain* 
tiff  and  his  performance  of  the  services.  The  action  is  really 
founded  on  this  written  contract,  though  extrinsic  parol  tacU 
be  necessary  to  give  it  effect  as  a  cause  of  action — as  is  the 
ease  in  suits  on  warranties,  conditional  agreements,  and  various 
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other  written  inBtruments.  Since  the  acceptance,  four  yean 
have  not  transpired,  nor,  of  course,  since  the  conTiction. 

It  follows  that  the  lower  court  erred  in  sustaining  the 
demurrer. 

Judgment  reversed,  and  oaose  remanded. 

Cope,  J.,  concurred. 

AliVKBTOZMKNT  OtRBnrO  BbWARD  mat  BaOOMB  OaFOLAm,     WHdre  IB 

advertiaeiiiAnt  is  pabliahedy  or  a  statflment  otherwise  poblidj  proclaimed, 
offering  a  reward  for  the  return  of  loet  property,  the  arrest  or  conTictioa  of 
a  criminal,  or  other  special  service,  an  acceptance  of  it  by  any  person  who  is 
able  to  give  the  information  ssked,  or  to  retain  the  property,  or  to  otherwiss 
perform  the  oonditions  of  the  offer,  creates  a  complete  and  valid  contract, 
and  on  oomplyixig  with  its  terms,  an  action  can  be  maintained  to  recover  the 
reward  offered:  Pieraony.  JTorcA,  82N.  Y.  603;  BeifY.  Po^  56  Wis.  49fr. 
603;  €himming9  v.  Oann,  62  Fa.  St.  484-490;  MamUy,  Qwsrla^  35  Ala.  544; 
Furman  v.  Parhe,  21  N.  J.  L.  310;  Hamn  v.  Pike,  16  Ind.  140. 

NoUoe  qf  Acceptance  qf  Offer  noi  ^coeMargf.— It  is  generaUy  held  that  it  is 
not  necessary  to  give  notice  to  the  party  offering  a  reward  that  his  offer  lias 
been  accepted  and  is  being  acted  npon:  Harmm  v.  Pihe,  16  Ind.  140;  Hcofdm 
▼.  8<mger,  66  Id.  42;  WU»(m  ▼.  McChtre,  60  IlL  366;  FirH  NaUtmal  Bank  v. 
Hart,  66  Id.  62;  Reify.  Paige,  66  Wis.  603. 

PMieaikm, — ^In  general,  each  offers  are  made  by  mesna  of  advertisements 
in  newspapers;  bat  other  methods  of  publication  are  equally  aa  good.  In 
Beffy.  Paige,  66  Wis.  496^603,  a  man  standing  in  the  midst  of  a  crowd  before 
a  baming  boilding,  shoated,  '*  I  will  give  five  thousand  doUan  to  any  peraoA 
who  will  bring  the  body  of  my  wife  out  of  that  building,  dead  or  alive.* 
This  was  held  a  sufficient  offer.  So  a  telegram  sent  to  a  sheriff  ftttting  that  a 
foward  of  fifty  doUars  would  be  paid  for  the  recovery  of  a  certain  hone  whi^ 
had  been  stolen  was  held  to  be  an  offer  to  anybody  who  should  perform  the 
lervioe:  Cumminge  v.  (jkmn,  62  Pa  St.  484-490;  mailing  circulars  is  a  oampe> 
tent  means  of  making  the  offer:  Fbret  National  BatJt  v.  Hart^  65  lU.  62;  or  a 
verbal  declaration  at  a  public  meeting:  Wilmm  v.  MeCbire,  60  Id.  366;  sa 
offer  of  a  reward  by  a  governor  becomes  effective  from  the  signing  of  the 
proclamation,  and  its  entry  upon  the  executive  joumali^  withont  farther 
publication:  Auditor  v.  BaUatrd,  9  Bush,  672. 

Performamoe  i(f  Terme  qf  Offer  i»  Good  CcnMeraHon. — A  perfunnaaee  of  the 
the  terms  of  an  offer  of  a  rewsrd  is  a  good  and  mffident  consideration  te 
support  sn  action  for  its  recovery:  MorreQ  v.  Quartet,  35  Ala.  544.  This  is  so 
even  where  the  person  making  the  offer  had  no  direct  interest  in  the  perform- 
ance of  such  services:  /Airman  v.  Parke,  21  N.  J.  L.  310. 

How  Long  Offer  HokU  Oood, — ^Until  the  performanoe  of  the  services  speci- 
fied in  the  offer  of  a  reward,  it  is  a  proposal  merely,  and  not  a  oontraet^  and 
may  be  revoked  at  pleasure:  Haraon  v.  Pike,  16  Ind.  140;  Cummmjkum  v. 
Oann,  62  Pa.  St.  484-490.  In  Loring  v.  CUp  qf  Boston,  7  Met  409,  the  oooit 
say  that  such  an  offer  must  not  be  considered  as  unlimited  in  its  dnration, 
and  continuing  until  it  is  formally  withdrawn;  but  that  it  must  be  limited 
to  a  reasonable  time.  In  this  case,  a  lapee  of  over  three  years  was  held  is 
have  extinguished  it.  In  Connecticut,  however,  they  endow  sndi  ofieta  with 
more  life.  In  a  case  where  a  reward  was  offered  for  the  anest  of  an  inoiDdi- 
ary,  it  was  held  that  the  offer  was  not  barred  by  lapse  of  time^  bnt  oontivaed» 
and  was  binding,  until  the  statute  of  limitataoos  had  run  *gnHTt  the 
MaUer  qf  KtOf,  39  Conn.  169. 
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KtamU^  qf  Kmowfeige  that  Reward  had  hem  OfemL—XJpaa  the  qamtiaik 
wlietliflr  it  Is  niwwiry  thai  the  obinuuit  ahoald  have  had  notioe  of  the  exut- 
enoo  ol  an  offer  ol  a  reward,  at  the  timo  ho  porfonned  tho  torTioei  thMrota 
■podfiod,  in  order  to  e&titlo  him  to  reoover,  tho  oaaeo  ooiiitiet»  and  wo  wilt 
ant  aanune  tho  reeponaibility  ol  laying  npon  whieh  side  tho  weight  of  author- 
ity  reete.  There  is  great  weight  of  anthority  in  support  of  the  proposition 
that  inch  previous  knowledge  is  not  nooessary.  ''If  the  offer  was  made  in 
good  faith,  why  shoold  tho  defendant  inquire  whether  the  plaintiff  knew  that 
it  had  heea  made  T  Would  the  lienefit  to  him  he  diiuimshed  by  the  discovery 
that  tho  plaintiff  instead  of  acting  from  mercenary  uiotives,  had  been  impelled 
solely  by  a  desire  to  prevent  the  larceny  from  being  profitable  to  the  i»er80% 
who  had  committed  it  T  Is  it  not  well  that  any  one  who  has  an  opportunity 
to  prevent  the  success  d  a  crime  may  know  that  by  doing  so  ho  not  only 
performs  a  virtuoos  service^  but  also  entitles  himself  to  whatever  reward  bso 
been  offered  therefor  to  the  pubUoT"  DawkinB  v.  Sapphtgiont  26  Ind.  199; 
To  tho  same  effect  are  HuaaeU  v.  Stewart,  44  Vt.  170;  Auditor  v.  BaUard,  ^ 
Bush,  572;  SagU  v.  Smkh,  4  Houst  293;  Crawthaw  v.  Ciiy  qf  Rooobury,  7 
Oray,  877.  Bnt  the  contrary  is  as  stoutly  maintained  in  Stamper  v.  Temple^ 
6  Hnmph^  113;  HewiU  v.  Andermm,  56  OsL  476;  Marwm  v.  Treat,  37  Conn. 
96;  City  Bank  v.  Ba$i9$,  2  Edw.  Ch.  95;  Hmekmd  v.  LtmmU,  51  N.  Y.  604; 
and  snch  also  appears  to  be  tho  tendency  of  Morrell  v.  Quarks,  85  Ala.  544^ 
and  ReifY.  Paige,  56  Wis.  496-503. 

Performanee. — ^A  substantial  compliance  with  tho  terms  of  the  offer  is  gen- 
erally held  sufficient  to  entitle  the  claimant  to  a  recovery  of  the  reward: 
QWoey  V.  BaUey,  2  Harr.  359;  Smith  v.  Moore,  1  Com.  R  438;  Satbadore  v. 
OreaeeiU  Mut.  Ine.  Co.,  22  La.  Ann.  338;  LouievUie  df  Jf.  R.  R.  Co.  v.  Good- 
mgki,  10  Bush,  552;  Beeae  v.  Dyer,  9  Allen,  151;  Brennan  v.  fTcyf,  1  Hil^ 
151.  Bat  a  reward  offered  for  the  apprehensicn  and  conviction  of  any  on» 
hnplioatod  in  the  mnrder  of  four  persons  cannot  bo  recovered  by  one  wh» 
secured  the  conviction  of  persons  implicated  in  the  mnrder  of  but  one  of 
them:  Furman  v.  Parhe,  21  K.  J.  L.  810.  So  a  reward  offered  for  the  arrest 
and  conviction  of  the  persons  who  committed  a  certain  crime  is  not  earned 
by  ono  who  merely  oonminnicates  to  the  person  robbed  his  suspicions  that  a 
certain  person  is  guilty,  with  a  statement  that  others  were  satisfied  of  his 
guilty  and  that  circumstances  pointed  strongly  towards  him:  Burbe  v.  Welle, 
Fargo,  df  Co.,  60  CaL  218;  see  also  Franklin  v.  Heiaer,  6  Blatchi  426.  Several 
persons  may  join  in  claiming  a  reward,  and  it  is  only  necessary  for  them  to 
show  that  it  was  through  their  joint  efforts  that  the  services  were  performed; 
they  need  not  show  that  they  idl  did  the  work,  but  that  each  performed  a 
part:  OokUbonmghY.  Cmdie,28lid.  411;  Fargo  y.  Arlhmr,  4A  Bom.  Vr.  193; 
/oneHbT.  7^M0ii^A9e^.48N.  H.83. 


Greooey  V.  Ford. 

[14  CAuroBiriA,  1S8.J 
Pgmoji  TO  Snr  laiBS  JuDonNT— Mkrits.^A  defendant  having  no  d^ 
lanso  to  an  action,  wherein  a  judgment  by  default  was  rendered  agaLoBi 
him  npon  a  return  by  the  sheriff  of  service  of  process,  csnnot  enjoin  such 
Jvdgment  npon  the  ground  that  tho  return  was  false,  sad  that  in  fact  h* 
had  no  notice  of  the  proceeding. 
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Bqutit  will  Pkhxit  Pabtt  Who  has  Aoquirid  without  Fraud  Lwal 
Adtaittaob  to  keep  it  m  a  meani  of  nouriiig  a  jmt  debt;  it  will  not 
direst  him  of  it  in  favor  of  a  party  who  eomea  into  eqnity  aoknowladg- 
ing  that  he  owee  the  deht^  and  claims  only  the  barren  advantage  of  being 
permitted  to  defend  against  an  action  therefor,  to  which  he  has  no  de- 
fense. 

BquiTT,  wasBM  Pabtt  Bmmkb  to  hayb  JnixuaziT  bt  Dbtavlt  Rbouvbbbd 
AOAiVOT  Hue,  UFOH  Shbbiu'b  Faibb  Rbtubh  ov  SBBYicai  VFOH  Hue, 
Set  asidb. — ^Where  a  party  does  not'  deny  the  indebtedness  for  which  the 
judgment  was  rendered,  it  would  be  as  equitable  to  torn  him  over  to  hii 
p  action  against  the  sheriff  for  a  false  retom  as  to  relieve  him  from  the 
judgment  and  torn  the  defendant  for  redress  to  the  shen£t  the  statats 
having  barred  the  debt. 

COUBTB  or  EgUITT  do  not  InTBAFEBB  with  JlTDOHBim  AND  PBOOBBDINOa 

of  courts  of  law  except  in  peculiar  cases.  They  do  not  interpose  to  cor- 
rect the  errors  or  irregulaTities  of  the  law  courts.  They  only  interpose 
upon  equitable  grounds  to  do  justice^  when,  from  their  ofganiaition  or 
otherwise,  the  common-law  tribunals  are  incapable  of  rendering  it  There 
must  be  substantial  merits;  they  seldom  or  never  give  efiect  to  a  mere 
technical  right. 

Party  Who  Sbbks  to  havb  Judombnt  Wbioh  wab  Iicpropbblt  Rboov- 
BBBD  against  him  set  aside  must  pay  into  oonrt  the  sum  which  by  his  own 
statements  he  has  shown  himself  to  owe  to  plaintifL  He  who  seeks 
equity  must  do  equity. 

Court  or  Egurrr  will  Rbbirain  Unjust  Judombnt  for  want  of  notice 
after  a  false  return  of  service  by  the  sheri£ 

Whbrb  Defbot  is  Radical,  Qoino  to  Vbrt  Foundation  oI  the  action, 
where  the  error  in  the  decree  is  apparent  by  reference  to  the  bill  and  the 
decree,  the  ag^eved  party  may  assign  error,  although  no  demnner  has 
been  interposed. 

Court  or  Bqutt  has  Ko  JuBisDionoN  to  Rkubvb  aoainst  Imfbopkb 
IssuANOB  <A  a  second  execution.  Xhis  error,  if  it  was  one^  the  ooort 
issuing  it  could  correct. 

Bill  to  vacate  a  judgment.  Plaintiff  had  judgment  belowi 
and  defendant  took  this  appeaL 

Swezy^  for  the  appellants. 

Jteardan  and  Smiihj  for  the  respondent. 

By  Court,  Baldwin,  J.  This  is  a  bill  filed  by  the  plaintiff 
to  vacate  a  judgment  rendered  against  him  and  others  in  1853, 
in  favor  of  Jesse  0.  Ghxxlwin.  The  bill  alleges  that  after  the 
rendition  of  the  j  udgment,  execution  issued  on  it,  and  was  levied 
on  some  property  of  the  other  defendants  thereto,  which  prop- 
erty was  sold  by  the  sheriff,  and  as  plaintiff  believes,  for  enou^ 
to  pay  the  execution.  The  bill  further  charges  that  the  plain- 
tiff had  not,  until  the  seventeenth  day  of  December,  1857,  any 
knowledge  of  the  existence  of  this  judgment  against  him;  that 
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he  was  never  served  with  any  sammons  and  certified  copy  of 
complaint  therein,  nor  with  either,  and  never  had  any  knowl- 
edge of  any  such  action.  It  is  then  alleged  that  the  execution 
first  issued  never  was  returned  nor  its  loss  shown,  nor  any 
reason  given  for  the  failure.  The  bill  prays  for  an  injunction. 
The  parties  defendant  are  Thomburgh,  the  sherifi*,  and  Ford, 
who  is  charged  to  be  the  assignee  of  Qoodwin.  Ford  answered, 
denying  the  allegations  of  the  complaint.  The  court  found 
that  the  plaintiff  had  no  notice.  The  summons  was  returned 
executed  on  him.  The  evidence  shows  that  upon  the  writ 
appeared  the  name  of  plaintiff  as  one  of  defendants,  served  by 
the  sheriff,  but  that  this  name  seemed  to  be  written  in  place  of 
another  name  or  word  scratched  out;  and  the  evidence  tended 
to  show  that  at  the  date  of  the  service,  as  returned,  defendant 
was  out  of  the  county.  But  no  fraud  is  charged  in  the  return, 
nor  is  it  charged  that  the  sheriff  did  not  return  the  summons 
executed  as  it  appears,  nor  that  any  alteration  has  been  made 
in  the  return.  Nor  is  it  charged  that  the  defendant  had  any 
defense  to  the  note,  which  was  the  foundation  of  the  action; 
but  on  the  contrary,  there  is  evidence  that  the  defendant  owed 
the  debt,  and  that  it  is  still  due. 

The  case,  then,  on  the  pleadings  and  prooft  resolves  itself 
into  this  proposition  of  law:  can  a  defendant  having  no  defense 
to  an  action,  enjoin  a  judgment  by  default  obtained  on  a  re- 
turn by  the  sheriff  of  service  of  process  upon  the  ground  that 
the  return  is  false;  that  in  fact  be  had  no  notice  of  the  pro- 
ceeding? It  is  difficult  to  see  upon  what  principle  chancery 
would  interfere  in  any  such  case  in  favor  of  such  a  defendant. 
In  analogy  to  its  usual  course  of  procedure,  it  would  seem  that 
the  plaintiff,  having  acquired,  without  any  fraud  on  his  part, 
a  legal  advantage,  would  be  permitted  to  retain  it  as  a  means 
of  securing  a  just  debt;  and  that  a  court  of  equity  would  not 
take  it  away  in  favor  of  a  party  who  comes  into  equity  acknowl- 
edging that  he  owes  the  money,  and  claims  only  the  barren 
right  of  being  permitted  to  defend  against  a  claim  to  which  he 
had  no  defense.  It  would  certainly  seem  that  it  would  be 
quite  as  equitable  to  turn  the  defendant  in  execution  over  to 
his  remedy  against  the  sheriff  for  a  false  return,  under  such 
circumstances,  as  to  relieve  him  from  the  judgment,  and  turn 
the  plaintiff  for  redress  to  the  sheriff.  For  the  effect  of  vacat- 
ing the  judgment  now  would  be  to  release  the  defendant  from 
the  debt,  as  the  statute  of  limitations  has  intervened.  Courts 
of  equity  do  not  interfere  with  the  judgments  and  pioceedinga 
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of  the  courts  of  law,  except  in  peculiar  cases.    They  do  not 
interpose  to  correct  the  errors  or  irregularities  of  the  law  courts. 

They  only  interpose  upon  equitable  grounds — ^to  do  justice* 
when,  from  their  organization  or  otherwise,  the  common-law 
tribunals  are  incapable  of  rendering  it.  They  seldom  or  never 
biterfere  to  give  effect  to  a  mere  technical  right.  There  must 
be  substantial  merit.  Fowler  v.  Lee^  10  Gill  &  J.  863  [32  Am. 
Dec.  172],  is  a  case  not  substantially  different  from  this  in  fact 
or  principle.  There,  the  charge  in  the  bill  was  '*  that  the  com* 
plainant  was  never  served  with  process  by  the  sheriff  of  Prince 
George's  county,  or  either  of  his  deputies,  in  consequence 
whereof  judgment  was  obtained  against  him  by  means  of  fraud 
and  surprise."  The  court  says:  '^ Courts  of  chancery  do  not 
lightly  interfere  with  judgments  at  law.  It  is  only  for  the  pre- 
vention of  fraud,  or  to  relieve  from  substantial  injury  or  grose 
injustice,  that  its  high  and  extraordinary  power  of  interference 
by  injunction  is  ever  resorted  to.  It  is  never  exerted  merely 
for  the  correction  of  informalities  or  irregularities  in  legal  or 
judicial  proceedings.  He  who  seeks  to  avail  himself  of  such 
defects  must  prosecute  his  remedies  at  law;  from  a  court  of 
equity  he  can  receive  no  countenance.  A  court  of  chancery, 
too,  looks  well  to  the  consequences  of  its  acts,  and  the  case 
must  indeed  be  a  strong  one  which  would  induce  it  to  nullify 
a  judgment  at  law,  and  thus,  as  here,  put  it  in  the  power  of  a 
debtor  to  plead  the  statute  of  limitations  to  a  debt  which  he 
does  not  deny  to  be  justly  due. 

^'  But  suppose  a  court  of  equity  would  relieve  against  a  judg* 
ment  rendered  under  the  circumstances  before  mentioned, 
upon  what  terms  would  relief  be  granted?  'He  who  seeks 
equity  must  do  equity,'  is  a  maxim  almost  as  old  as  the  tribu* 
nal  to  which  it  applies.  To  obtain  relief  by  injunction  against 
this  judgment,  Bemmes  should,  by  his  bill,  have  offered  to  do 
equity,  by  paying  into  court  that  which,  by  his  own  state- 
ments, he  had  shown  himself  in  honor  and  in  conscience  under 
an  obligation  to  pay.  It  may  be  said  that  Bemmes  could  not 
safely  have  paid  the  debt  for  which  the  judgment  was  ren- 
dered; that  he  might  again  be  compelled  to  pay  the  same 
debt  to  the  legal  representatives  of  George  R.  or  John  Fits* 
gerald.  If  such  was  his  apprehension,  he  has  not  relied  on  it 
as  a  ground  of  relief;  and  if  he  had,  it  was  his  duty  to  have 
filed  a  bill  of  interpleader  against  such  representatives  and 
the  appellee,  and  paid  the  debt  into  court,  to  be  held  for  the^ 
benefit  of  the  party  showing  his  right  to  receive  if 
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In  Crafts  v.  Dexter^  8  Ala.  769  [42  Am.  Dec.  666],  the  court 
■ay  that  it  is  a  question  of  great  difficulty  whether  a  defend- 
ant can  come  into  equity  to  enjoin  an  unjust  judgment  for 
want  of  notice  after  a  return  of  service  by  the  sheriff.  But  the 
court  held  that  he  could,  on  the  authority  of  Brooks  y.  Har* 
risouy  2  Ala.  209.  See  also  6  Litt.  109.  Many  other  cases 
might  be  cited  to  the  same  effect,  but  it  is  unnecessary  to  cito 
them,  for  we  believe  the  doctrine  is  not  disputed  in  any  case; 
at  least,  we  have  found  none,  and  been  referred  to  none:  See 
Egery  v.  BachanaUj  5  Cal.  66;  WhUwM  v.  Barbierj  7  Id.  64;  and 
the  recent  case  of  Holmes  v.  Laffan^  for  an  analogous  principle. 

It  is  true,  no  demurrer  was  filed  to  the  complaint,  but  the 
defect  is  radical,  going  to  the  foundation  of  the  action.  The 
error  of  the  decree  is  apparent  by  reference  to  the  bill  and  the 
decree,  in  which  case  we  have  held  that  the  party  aggrieved 
may  assign  error  in  the  judgment,  though  no  demurrer  be  in- 
terposed. The  case  made  by  the  plaintiff  himself  clearly 
shows  that  he  was  not  entitled  to  any  relief,  or,  as  said  iu 
Fowler  v.  Lee,  10  Gill  &  J.  863  [82  Am.  Dec.  172],  "  the  com- 
plainant's equity  must  be  shown  by  the  bill  or  he  is  entitled 
to  no  relief."  See  also  the  case  of  Tryon  v.  Sutton,  13  Cal. 
490;  and  Oreen  v.  CoffiUaud,  10  Id.  817  [70  Am.  Dec.  725]. 
This  error  seems  to  have  been  specially  assigned,  in  the  points 
filed  by  the  appellant. 

There  is  no  pretense  that  a  court  of  equity  has  any  jurisdic- 
tion on  the  last  ground  in  the  bill — ^the  improper  issuance  of 
the  second  execution.  This  error,  if  it  were  one,  the  court 
Issuing  it  could  correct,  and  chancery  has  no  cognisance  of 
the  irregularities  alleged:  See  the  numfiroot  OUM  dted  in  ap- 
peUant's  brief. 

It  follows  that  the  decree  of  the  court  bdow  must  be  re- 
versed, and  the  bill  dismissed.  ^ 

CoPB,  J.,  concurred. 

On  petition  for  rehearing,  the  following  opinion  was  deliv- 
ered: 

Baldwin,  J.  We  deny  the  petition  in  this  case.  Our  opin* 
ion  did  not  misapprehend  any  material  fact  in  the  record. 
The  bill  does  not  charge  that  there  was  no  service  of  process 
upon  the  plaintiff,  who  was  defendant  in  the  case,  the  judg« 
ment  in  which  is  sought  to  be  enjoined.  The  general  charge 
is  made  that  the  plaintiff  was  not  served  with  process,  but  the 
faill  does  not  charge  that  the  sheriff  did  not  return  Oie  sum* 
ttions  as  served.    There  is  nothing  necessarily  inoonirfstent  in 
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the  asserted  fact  that  the  plaintiff  was  not  served  with  procesSi 
and  the  return  of  the  sheriff  that  he  was.  The  judgment  of 
the  court  recites  that  the  defendant  was  served  with  prooesSy 
and  the  fact  that  there  appeared,  years  afterward,  to  be  some 
erasure  or  interlineation  on  the  return  of  the  process,  in  the 
absence  of  a  direct  attack  upon  it  for  fraud,  or  forgery,  or 
alteration,  is  entirely  too  small  a  circumstance  to  justify  a 
finding  that  the  return  was  not  regularly  made  by  the  officer. 
If  we  were  to  hold  that  this  was  sufficient  to  nullify  the  return, 
the  consequence  might  be  tO  shake  confidence  in  and  impair 
the  effect  of  judicial  proceedings. 

The  case  made  by  the  bill  is  as  we  put  it  in  the  opinion— the 
<;a8e,  namely,  of  a  defendant  in  a  judgment  impliedly  confess- 
ing the  justice  of  the  claim  of  the  creditor,  and  seeking  in  equity 
to  set  aside  the  judgment  by  merefy  averring  that  he  was  not 
actually  served  with  process,  and  we  think  we  showed,  both 
from  reason  and  authority,  that  this  cannot  be  permitted. 

Rehearing  denied. 

Cope,  J.,  concurred. 

Eqihtt  will  Rklievb  AOAnm  JuDomMT  OBTAnrxD  nr  Acrnov  at  Law  In 
whioh  the  oomplainant  was  not  aerred  with  prooen,  and  ol  whioh  he  had  no 
notice,  if  it  appears  from  the  aUegations  of  the  biU  that  the  oomplainant  had 
a  good  defense  to  snch  action:  Cr<\/U  ▼.  Dexter^  42  Am.  Deo.  660.  Petition 
in  equity  to  hare  judgment  set  aside  for  lack  of  notice  to  defendant  most 
state  that  the  snm  for  which  the  judgment  was  rendered  was  not  due  to  the 
plaintiff  or  that  it  operated  oppressively  to  def endant^  and  that  he  had  a  good 
defense  at  law:  Piggott  ▼.  AdMa,  56  Id.  647. 

EQUTTTy  WHXN  wuL  RsLXBYK  AGAINST  JmNUODTr  AT  Law.— General  mis 
is  that  equity  wiU  not  relieve  against  judgment  at  law  unless  oomplainant 
can  show  that  he  had  a  good  defease  of  which  he  was  entirely  ignorant,  or 
unless  he  was  prevented  from  availing  himself  of  his  defense  by  fraud  or  aed- 
deiit»  or  the  act  of  the  adverse  party,  unmixed  with  negligence  or  fauilt  on  his 
own  part:  Strowp  v.  SulUvan,  46  Am.  Deo.  389;  Bellamy  v.  Woodmm,  48  Id. 
221;  Sldtmer  v.  Deming,  54  Id.  463.  No  degroe  of  wrong  or  injustice  in  de- 
termining causes  at  law  will  entitle  the  injured  party  to  relief  in  equity, 
unless  there  is  some  special  equitable  ground  for  its  interposition:  Pdlods  v. 
OUbert,  60  Id.  732.  Chancery  does  not  interfere  with  judgments  at  law  ex* 
oept  to  prevent  fraud  or  to  relieve  from  gross  injustice;  and  they  never  grant 
an  injunction  merely  for  the  correction  of  irregularities  in  legal  proceedings: 
Fowkr  V.  Lee,  32  Id.  172.  It  has  no  authority  to  correct  errors  in  judgment 
of  a  court  of  law;  that  is  the  province  of  an  appellate  tribunal:  Yarborcugh 
▼•  ThamjmM,  44  Id.  626.  But  courts  of  equity  will  relieve  against  a  judg- 
ment obtained  by  frand,  accident,  surprise,  or  mistake,  or  where  the  com* 
plainant's  defense  was  of  an  equitable  character:  Bmenon  v.  UdaU,  37  Id. 
604;  Pwrw  V.  CAoftaM,  46  Id.  423;  i?afi£  ({/' TVniteMee  v.  PotterKm,  47  Id.  618| 
LochoDod  V.  irUekeO,  53 Id.  438;  2>e  J^oum  v.  Jfee^  50Id.  491;  PolhAY.  QWmi^ 
60  Id.  732i  Mmm  v.  PeaireB,  62  Id.  152,  and  notes. 
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Ibriqularitt  nr  Cabrtiito  Dxobxb  ov  Ck>nBT  into  Emcr  oonfan  no 
anthority  on  a  court  of  equity  to  interfere,  as  it  is  competent  for  the  court 
itaelf  to  pass  upon  and  correct  this  matter:  Tooley  y.  Chridleff,  41  Ain.  Dea 
628.  So  chancery  cannot  correct  mistake  made  by  a  clerk  in  entering  up  a 
judgment  at  law:  State  Bank  v.  Young,  52  Id.  601. 

Thx  frdiczpal  gabb  la  cited  to  the  point  that  in  order  to  have  a  judg- 
ment by  default  set  aside,  it  is  necessary,  among  other  things,  to  show  that 
tlie  defendant  has  a  good  defense  to  tho  action  upon  the  merits,  in  People  y. 
i?atfM,  23  OaL  127.  It  is  also  cited  to  the  point  that  if  a  party  to  an  equitable 
action  has  a  plain  and  speedy  remedy  by  motion  in  the  action,  he  cannot 
maintain  a  separate  suit  in  equity  to  obtain  the  desired  relief:  Keiehum  v. 
Orippen,  37  Id.  223-228;  and  to  the  same  point  substantially  in  Logan  y.  JIU* 
kgoM,  16  Id.  200.  It  is  cited  with  approval  in  CHStbonB  v.  SooU^  16  Id.  286,  the 
facta  of  which  are  almost  identical  with  our  principal  one.  In  this  case^ 
however,  an  effort  was  made  to  show  that  the  complainant  had  a  good  defmse^ 
but  his  application  was  denied  because  of  its  insnffioiimcy. 


Aguibbe  V.  Paokabd. 

[14  CALIFOKinA,  17L] 

Ihtibbst  Follows  CSoivtract  Accordiho  to  Law  or  BxisniroR  at  the  time 
and  place  of  the  contract,  or  of  the  performance  of  it,  and  a  subsequen* 
change  in  the  legal  rate  does  not  affect  the  contract.  Consequently, 
where  the  legal  rate  was  six  per  cent  at  the  time  a  contract  was  entered 
into,  but  was  afterwards  changed  to  ten,  it  is  improper  to  allow  six  per 
cent  up  to  that  time  and  ten  per  cent  afterwards. 

Whirs  Dbmamd  PRUsinicD  to  Admivistrator  dou  hot  Claim  Ltmu 
nrr,  none  can  be  allowed,  unless,  perhaps,  upon  its  face  the  paper  showed 
that  interest  resulted  as  a  matter  of  course  from  the  &ots  stated  as  ooa« 
■tituting  the  claim. 

Plaintiff  presented  his  duly  verified  claim  to  defendant  as 
administrator,  and  it  was  rejected.  He  thereupon  commenced 
this  suit,  and  the  jury  returned  a  verdict  in  his  favor  for  the 
amount  of  his  claim,  with  interest  at  six  per  cent  up  to  a  certain 
date,  and  at  ten  per  cent  from  that  date  until  the  day  of  trial. 
Judgment  was  entered  accordingly,  and  defendant  appealed. 

Liesy  for  the  appellant. 

Sloany  for  the  respondent. 

By  Court,  Baldwin,  J.  The  finding  of  the  court  in  this  case 
was  erroneous.  The  account  presented  by  the  plaintiff  against 
the  estate  of  the  intestate  is  an  open  account  running  through 
several  years.  Interest  is  allowed  at  the  rate  of  six  per  cent 
per  annum  on  the  balance  sued  for,  for  some  eighteen  months; 
and  then  interest  on  this  same  balance  for  eight  years  and  ten 
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months,  at  ten  per  cent  per  annum.  We  suiypoee  that  the  role 
adopted  was  to  charge  interest  at  six  per  cent  until  the  pas* 
sage  of  our  statute  on  the  subject  of  interest — as  the  rate  of 
interest  obtaining  in  California  under  the  Mexican  dominion — 
and  until  the  state  had  been  formed  and  enacted  a  new  law, 
and  to  charge  interest  afterward  according  to  that  law.  But 
this  is  inadmissible.  Interest  follows  the  contract  according  to 
the  law  in  existence  at  the  time  and  place  of  the  contract,  or 
of  the  performance  of  it.  But  a  subsequent  change  of  the  legal 
rate  of  interest  does  not  affect  the  contract.  It  does  not  appear 
where  this  contract  was  made.  The  account  presented  to  the 
administrator  does  not  show  any  item  of  interest. 

Perhaps  this  would  not  be  necessary  if  the  face  of  the  paper 
showed  that  interest  resulted  as  a  matter  of  course  &om  the 
facts  stated  as  constituting  the  claim.  But  when  this  does  not 
appear,  we  think  that  the  party  cannot  recover  on  this  account 
any  more  than  for  an  article  of  goods  or  other  item  of  indebt> 
edness  omitted  from  the  statement  of  claim  presented  to  the 
administrator:  See  Wood's  Dig.  404. 

The  question  of  prescription  is  not  very  clearly  presented  on 
the  pleadings  and  facts,  and  it  is  not  necessary  for  us  to  pass 
upon  it. 

Judgment  reversed,  and  the  case  remanded  for  a  new  triaL 

Cope,  J.,  concurred. 

Thb  DocTRiNa  OF  TSB  PRINCIPAL  OASB  appewi  to  bo  •oppotted  by  th« 
anthorities.  A  contract  specifying  no  rate  of  interest  is  not  affsoted  by  a 
sabaeqnent  statute  changing  the  legal  rate  of  interest;  bat  that  the  rate  as  il 
existed  at  the  time  the  contract  was  entered  into  is  iiie  one  which  shall  con- 
trol it.  In  speaking  of  snch  an  act,  the  coart»  in  Bryan  v.  Moore,  Minor,  877» 
say:  "The  act  of  February,  1818,  is  to  be  understood  as  opeorating  only  en 
contracts  made  after  its  enactment.  The  law  of  the  contract  when  it  was 
made  enters  into  and  makes  a  part  of  the  contract,  and  the  parties  cannot 
complain  if  they  are  held  to  a  compliance  according  to  the  terms  on  whidi 
they  mutually  agreed."  To  the  same  effect:  MyriekY.  BaUU,  6  Fla.  845| 
Thortiions  v.  FUthugh,  4  Leigh,  209;  Lee  y.  Jkuie,  IA.1L  Marsh.  897;  jVoKA 
Bher  Meadow  Co.  ▼.  Shrewdury  Church,  22  K.  J.  L.  424;  Sq^mom'  v.  OotmeeH- 
CMl  Life  Ine.  Co.,  44  Conn.  300;  Stark  ▼.  Olney,  3  Or.  88;  Beaoer  v.  BawAom, 
Id.  129;  AMoekUkm/or  IteS^qf  Aged  Indigent  Femake  v.  Eagk&om,  80  Bam. 
tt.  9;  BuOotkY.  Boyd,  1  HoflL  Gh.  294;  Whiie  y.  Lyotia,  42  OsL  279L 
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Pioo  V.  Webster. 

[14  CAUrOBNIA,  SQl] 

Wanoi  SuuRT  Unbbbtaxib  that  Pbinoipal  shall  do  Brwama  Act,  m 
that  he  will  pay  a  jngment^  the  judgment  against  the  principal  is  ooa- 
clnsve  against  the  surety.  No  notice  to  the  sorety  is  xeqnired,  as  he 
stipulated  without  regard  to  it. 

fioxxms  UPON  Official  Boni»  are  not  Bound  bt  Judomsnt  against  their 
principal  in  an  action  to  which  they  were  not  parties.  They  undertake^ 
in  general  terms,  that  the  principal  will  perform  his  official  dnties,  bat 
-do  not  agree  to  be  absolutely  bound  by  any  jndgment  obtained  against 
him  for  his  official  misconduct.  They  have  a  right  to  be  heard,  and  to 
contest  the  question  of  their  liability. 

AOOORDINO  TO  Ck>MMON-LAW  RuLXS,  PaBTIBS  NOT  SUBD  IN  ACTIOH  OF  TbB9- 

PASS  cannot  be  brought  in  by  mere  notice  where  there  is  no  pretense 
that  they  were  trespassers.  They  must  have  legal  notice,  which  is  the 
notice  required  by  statute,  or  make  yoluntary  appearance  as  parties  to 
the  record. 

lUVOMBNT  18  ALWAYS    AHMimfBTJ  IN    EVIDBVOB  AS    PbOOF  OF  IIB    BSBTDI- 

TioN,  when  that  fact  is  important  or  rebranti  but  not  as  proof  to  charge 
a  stranger  directly  by  its  operation. 

AcnoN  upon  an  official  bond.    The  opinion  Btates  the  case. 
Perleyj  for  the  appellants. 
Bridge^j  for  the  respondent 

By  Court,  Baldwin,  J.  This  suit  was  brought  on  the  official 
tx)Dd  of  defendant  Webster,  who  was  sheriff  of  San  Joaquin 
county,  against  Webster  and  his  sureties.  The  suit  was 
brought  to  recover  damages  for  the  levy  by  Webster  on  prop- 
erty of  plaintiff,  which  levy  was  made  under  color  of  process. 
Suit  was  brought  against  Webster  for  the  trespass  involved  id 
this  levy  and  seizure,  and  judgment  recovered  against  him 
before  the  institution  of  this  suit.  The  record  of  this  recovery 
was  offered  as  evidence  by  the  plaintiff  on  the  trial.  The  de- 
fendants offered  to  prove,  on  their  part,  that  Webster  was  not 
guilty  of  the  trespass  complained  of,  and  that  the  property 
-seized  was  not  the  property  of  the  plaintiff  here.  But  the  court 
refused  to  admit  the  testimony,  upon  the  ground  that  the  judg- 
ment against  the  sheriff  was  conclusive  of  all  the  facts  passed 
tipon  and  decided  by  the  record.  To  this  ruling  the  defend- 
<ants  excepted,  and  now  present  it  for  review  here  on  appeal. 

There  is  no  little  conflict  in  the  cases  on  this  subject.  There 
<;an  be  no  doubt  that  where  a  surety  undertakes  for  the  prin<^ 
-cipal  that  the  principal  shall  do  a  specific  act,  to  be  ascertained 
In  a  given  way,  as  that  he  will  pay  a  judgment,  that  the  judg- 
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ment  is  concluBiye  against  the  surety;  for  the  obligation  im 
express  that  the  principal  will  do  this  thing,  and  the  judgment 
is  conclusive  of  the  fact  and  extent  of  the  obligation.  As  the 
surety  in  such  cases  stipulates  without  regard  to  notice  to  him 
of  the  proceedings  to  obtain  the  judgment,  his  liability  is,  of 
course,  independent  of  any  such  fact:  Wain  v.  Oold^  6  Pick. 
480;  lAncoln  v.  Blanchardy  17  Vt.  464.  Bee  also  Riddle  v. 
Baker,  13  Cal.  295.  It  is  upon  this  ground  that  the  liability 
of  bail  is  fixed  absolutely  by  the  judgment  against  the  princi* 
pal.  But  this  rule  rests  upon  the  terms  of  the  contract.  In 
the  case  of  official  bonds,  the  stlreties  midertake  in  general 
terms  that  the  principal  will  perform  his  official  duties.  They 
do  not  agree  tb  be  absolutely  bound  by  any  judgment  obtained 
against  him  for  official  misconduct,  nor  to  pay  every  such  judg- 
knent.  They  are  only  held  for  a  breach  of  their  own  obligations. 
It  is  a  general  principle  that  no  party  can  be  so  held  without 
an  opportunity  to  be  heard  in  defense.  This  right  is  not  di- 
vested by  the  fact  that  another  party  has  defended  on  the  same 
cause  of  action  and  been  unsuccessful.  As  the  sureties  did 
not  stipulate  that  they  would  abide  by  the  judgment  against 
the  principal,  or  permit  him  to  conduct  the  defense  and  be 
themselves  responsible  for  the  result  of  it,  the  fact  that  the 
principal  has  unsuccessfully  defended  has  no  effect  on  their 
rights.  They  have  a  right  to  contest  with  the  plaintiff  the 
question  of  their  liability;  for  to  hold  that  they  are  concluded 
from  this  contestation  by  the  suit  against  the  sheriff  is  to  hold 
that  they  undertook  for  him  that  they  would  be  responsible  for 
any  judgment  against  him,  which  might  be  rendered  by  acci* 
dent,  negligence,  or  error,  instead  of  merely  stipulating  that 
they  would  be  responsible  for  his  official  conduct  The  au* 
thorities  which  sustain  this  view  are  numerous.  In  McKeUar 
Y.  Bowellj  4  Hawks,  34,  a  decree  against  the  administrator  of  a 
guardian  was  held  not  to  be  evidence  against  the  siireties  of 
the  guardian  to  charge  them  with  the  amount  which  was  re- 
covered against  the  estate  for  unfaithful  administration  of  the 
trust.  Munford  v.  Overseers  of  the  Poorj  2  Rand.  313,  went  a 
little  further,  holding  that  a  judgment  against  the  sheriff  wa» 
nc  estoppel  against  him  in  an  action  on  the  bond  against  hin^ 
and  his  sureties.  It  seems  to  be  held  there  that  no  recovery 
could  b6  had  against  the  principal,  because  he  was  not  liable 
Jointly  with  the  sureties,  and  that  the  record  of  the  judgment 
would  be  only  prima  fade  evidence  against  the  sureties.  Beat 
V.  Becky  3  Har.  &  M.  242,  is  to  the  same  effect.  Douglass  v. 
flbtolond,  24  Wend.  36,  is  a  leading  case.    The  authorities  are 
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feviewed  by  Mr.  Justice  Cowen  with  his  usual  learniDg.  Tha^ 
case  was  ooveDanty  brought  by  the  plaintiff  against  the  surety 
on  an  obligation  by  the  principal,  to  account  and  pay  over  such 
sum  as  shall  be  found  to  be  owing  by  him,  and  the  surety 
covenanted  that  the  party  thus  agreeing  ^^  shall  perform  the 
agreement."  A  decree  in  chancery  against  the  principal  was 
offered.  The  decree  was  on  a  bill  filed  to  compel  an  account; 
held,  that  it  was  no  evidence  against  the  surety,  unless  he  had 
notice  of  the  suit,  and  an  opportunity  to  defend,  in  the  i\am» 
of  the  principal.  Many  authorities  are  cited  by  the  learned 
judge,  who  concludes  that  the  surety's  obligation  was  to  pay 
over  a  balance  due,  not  that  he  should  abide  by  a  judgment  at 
law,  or  a  decree  in  chancery,  for  not  accounting. 

A  distinction  is  taken  as  to  administration  bonds  founded 
upon  the  terms  of  the  obligation,  as  used  in  South  Carolina 
and  other  states — ^those  being  that  the  administrator  should 
account,  meaning  account  before  the  probate  court — ^which  was 
held  equivalent  to  an  obligation  by  the  surety  to  pay  such  de- 
cree as  that  court  might  render:  See  1  Phill.  Ev.,  Cowen  and 
Hill's  Notes,  994.  The  same  doctrine  was  involved  in  the  case- 
of  Mos8  V.  McCullouLghj  5  Hill,  131.  It  was  there  held  that  in 
general  a  judgment  obtained  by  a  creditor  against  the  princi* 
pal  is  not  evidence  against  the  surety,  for  the  purpose  of  es- 
tablishing the  demand.  In  this  case,  suit  was  brought  against 
a  stockholder  of  a  corporation  %rgani  zed  under  the  New  York 
laws,  the  stockholder  under  the  act  not  being  responsible  until 
after  judgment  against  the  corporation;  held,  that  the  judg- 
ment  against  the  corporation  could  not  be  used  against  the 
defendant,  either  as  prima  fade  or  conclusive  evidence  of  the- 
genuineness  of  or  responsibility  for  the  debt  Previous  decis- 
ions of  the  court,  Slee  v.  Bloom,  20  Johns.  669  [10  Am.  Dec. 
273],  and  Mo$8  v.  Oakley,  2  Hill,  265,  are  explained,  and 
Douglass  v.  Howlandj  24  Wend.  35,  is  affirmed.  The  court 
say:  ''The  contract  is  to  pay  the  debt,  not  the  judgment. 
The  general  doctrine  of  Douglass  v.  Howland  has  been  recently 
reviewed  in  the  court  of  errors:  Jackson  v.  Oriswold,  4  Hill,. 
522.  The  question  was  embarrassing,  and  the  cases  far  fronv 
being  uniform.  The  decided  weight  of  authority,  however,, 
both  at  law  and  in  equity,  was  found  to  be  against  allowing 
the  surety  to  be  at  all  embarrassed  by  the  judicial  proceeding. 
He  stands,  as  was  held  in  Slee  v.  Bloom^  on  the  precise  right» 
of  his  principal  under  the  contract  If  the  latter  can  defend^ 
10  can  the  surety.    The  surety  is  bound  by  the  acts  in  pais  oi 
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the  principal  or  his  agents,  but  is  neither  bound  nor  touched 
by  any  judicial  proceeding  to  which  the  principal  alone  is  a 
party;  nay,  says  Jackson  y.  Oriswold,  even  though  he  actually 
participate  in  the  prosecution  or  defense,  unless  he  be  a  party 
to  the  record."  Bronson,  J.,  delivered  a  separate  opinion 
afErming  this  view  of  the  question. 

The  case  of  Jackson  v.  Oriswoldj  4  HiU,  522,  is  as  just  stated. 
The  doctrine  of  Douglass  v.  Howland^  24  Wend.  35,  is  affirmed, 
and  the  dicta  in  that  case,  that  the  surety  might  be  bound  by 
notice  other  than  that  required  in  the  usual  course  of  proceed- 
ing to  bring  in  or  bind  a  party,  withdrawn:  See  Davis  v.  Mo- 
NeeSj  8  Humph.  40.  Carmack  v.  CommonweaUh,  5  Binn.  184, 
is  a  strong  and  well-reasoned  case  to  the  same  effect. 

It  is  true,  there  are  authorities  to  the  contrary  of  great 
weight.  In  City  of  Lowell  v.  Parkevj  10  Met.  814,  it  was  held 
the  judgment  was  prima  Jadt  evidence  against  the  surety.  So 
in  MasuT  v.  Strickland,  17  Serg.  &  R.  854  [17  Am.  Dec.  668], 
and  several  other  Pennsylvania  cases;  and  in  McLaughlin  v. 
Bank  of  Potomac,  7  How.  220.  But  in  Masser  v.  StrieUandj 
supra,  the  authority  is  weakened  by  the  able  dissenting  opin- 
ion  of  Chief  Justice  Gibson,  who  coincides  with  his  predeces- 
sor Chief  Justice  Tilghman,  in  5  Binney.  The  En^ish  rule 
seems  to  be  that  laid  down  in  New  York.  See  King  v.  Norman, 
4  Com.  B.  884,  where  it  was  held  that  the  judgment  against  a 
surety  who  gave  no  notice  to  The  principal  was  no  evidence 
against  the  principal.  The  action  was  to  recover  money  paid 
by  plaintiff  as  surety  on  a  tax  collector's  bond. 

This  precise  question  arose  in  the  case  of  Carmichad  v.  Oofh 
•emor,  8  How.  (Miss.)  236.  Mr.  Chief  Justice  Sharkey  deliv- 
ered the  opinion,  holding  that  a  judgment  against  the  sheriff 
on  motion  to  pay  over  money  is  not  evidence  in  an  action 
against  the  sureties  on  the  sheriff's  bond,  to  establish  the 
breach  thereof  in  failing  to  pay  over  money.  The  court  dte 
the  case  of  Carmack  v.  Commonwealth,  6  Binn.  184,  as  author- 
ity ;  also  1  Starkie  on  Evidence,  182, 189;  and  place  its  reason- 
ing  upon  the  same  grounds  as  those  we  have  before  assumed; 
and  it  adds,  '*  that  if  the  judgment  was  admissible  in  evidence, 
it  was  certainly  conclusive  unless  it  was  fraudulent,  and  the 
consequences  would  be,  that  Carmichael  would  be  bound  by  a 
judgment  to  which  he  was  no  party,  and  had  no  opportunity 
of  making  a  defense,  and  which  might  have  been  sufficient  if 
lie  bad  been  permitted  to  defend."  Lucas  v.  Oov^mor,  6  Alap 
826,  is  to  the  same  purpose 

\W  cannot  «oo  hnw,  \t  in^  judem**nt  he  evidence  at  all,  it  is 
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lees  than  conclusive  in  the  absence  of  fraud  or  coUusion.  The 
reason  which  admits  it  must  be  broad  enough  to  give  it  con- 
clusive effect. 

Nor  is  there  anjrthing  in  the  point  that  these  defendants  had 
notice.  They  must  have  had  legal  notice,  which  we  have  held 
to  be  that  required  by  statute,  or  make  voluntary  appearance 
as  parties  to  the  record.  According  to  common-law  rules,  a 
plaintiff  cannot  bring  in  parties  not  sued  in  an  action  of  tres- 
pass by  more  notice,  when  there  is  no  pretense  that  they  were 
trespassers. 

A  judgment  is  always  admissible  as  proof  of  its  rendition 
when  that  fact  is  important  or  relevant,  but  not  proof  to  charge 
a  stranger  directly  by  its  operation. 

It  follows  that  the  judgment  must  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

Field,  C.  J.,  and  Cope,  J.,  concurred. 

JirDOMSHT  Qbtacixd  dv  Surr  aqaxxbt  Gomstabui  lor  offioiil  miaoondnot 
tr  negligence  is  oondnnve  evidence  of  the  liability  d  the  foretiee  upon  hie 
official  bond^  in  an  action  bronght  againat  them  to  recover  the  amonnt  d  sacb 
fndgment:  Sham  v.  CommonweaUh,  84  Am.  Deo.  477.  Snch  a  judgment  is 
evidence  against  the  snretieap  although  they  were  not  notified  of  the  origioal 
action:  OUy  qfLwoeU  v.  Porter,  43  Id.  436;  see  Heard  v.  Ledge,  32  Id.  107, 
and  note  discniiing  the  question. 

SusETiBB  ON  SHxamr's  BoNiMh-NATURB  OT  LiABUJiT  OT:  See  note  to 
CcminumweaM  T,  Cole,  46  Am.  Dec.  609,  where  the  subject  is  discussed  at 
length. 

Rboosd  o#  VxRDiar  and  Jusomziit  n  always  ADumaaiM  to  prove  the 
fact  that  such  judgment  was  rendered,  or  such  verdict  retnmedy  in  any  case 
where  the  fact  d  such  verdict  or  judgment^  or  the  nature  or  amount  of  snch 
Judgment^  becomes  material;  but  for  any  other  purpose,  it  is  not  evidence 
against  a  stranger:  IdUleUm  v.  Rkhardaon,  66  Am.  Dec.  759. 

Ths  pbikcipal  oasb  n  crrED,  with  a  number  of  others,  in  MeNatb  v. 
Wixom,  7  Nev.  163-173,  where  the  court  raise  the  question  whether  a  decree 
of  distribution  is  conclusive  or  even  prima  /aek  evidence  of  aajrthing'  more 
than  the  fact  of  its  rendition  against  the  mae^am  co  an  administrator's  boiuL 
They  do  not  deoide  the  questioiL 
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[14  CAUfoairiA,  256.] 
tvan  DmD^  MasraAOi,  FoBacLOsiTaB.— Where  defendant^  being  indebted 
to  plaintiff  upon  a  promissory  note,  conveyed  certain  land  to  a  third  per- 
•on  upon  trust  that  if  he  failed  to  pay  the  note  according  to  its  tenor 
the  trustee  was  to  advertise  the  property  for  sale,  sell  it  at  auction  to  tht 
highest  bidder,  and  out  d  the  proceeds  of  the  sale  pay  the  nots^  the 
ezpCDscs  of  sale.  etc.  the  instrument  is  a  trust  deed,  and  not  a  mortgage. 
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It  has  no  feature  in  common  with  a  mortgage  except  that  it  was  ezeeated 
to  secure  an  indelitedness,  and  the  defendant's  title  may  be  dhrested  ■• 
in  the  deed  recited,  and  without  a  judicial  foreclosure  and  saleu 

What  Ck>N8TrruTES  Mortoaob. — In  every  mortgage,  however  we  ngud  it 
in  relation  to  the  nature  of  the  estate  created  thereby,  ther«  is  a  right 
after  condition  broken  to  a  foreclosure  on  the  part  of  the  mortgagee  and 
a  right  of  redemption  on  the  part  of  the  mortgagor.  These  two  rights 
are  mutual  and  redproca).  When  one  cannot  be  enforoed,  the  existence 
of  the  other  is  denied,  and  when  either  is  wanting,  the  instrument,  what* 
ever  its  resemblance  in  other  respects,  is  not  a  mortgage. 

Trust  Dsbd,  Mortgage,  Fobxglosurx. — ^Where  an  instrument  made  to  ae> 
cure  an  indebtedness  provides  that  a  trustee  shsU  sell  the  property  men- 
tioned in  the  instrument,  and  out  of  the  proceeds  pay  the  debt,  it  is  a 
trust  deed,  and  a  judicial  foreclosure  and  sale  is  not  necessary.  Decree 
of  foreclosure  and  sale  can  only  be  based  upon  the  contract  of  the  parties^ 
and  in  this  case  equity  could  not  make  such  a  decree  as  in  case  of  a  mort- 
gage, without  disregarding  the  express  contract  of  the  parties. 

In  Case  of  Trust  Deed,  Equity  will  Limit  m  Rslikp  to  the  contract 
made,  and  effectuate  a  sale  only  by  enforcing  the  performance  of  tba 
trust. 

Bquttt  of  Rxdsmftion. — ^Equity  of  redemption  is  enforced  in  case  of  mort- 
gage to  give  effect  to  the  intent  of  the  parties  against  the  legal  conse- 
quences of  the  form  of  their  undertaking,  it  being  in  form  a  conveyance^ 
while  in  truth  it  is  only  a  contract  of  security.  The  case  is  dififoreat  with 
a  trust  dedd.  In  the  performance  of  the  trust,  the  contract  of  the  par^ 
ties,  in  fact  and  in  intention,  is  carried  ouU 

Action  to  recoyer  poBeession  of  land.  The  opinion  states 
the  facts.  Defendant  had  judgment  below,  and  plaintiff  ap» 
peals. 

Crocker^  for  the  appellant. 

Rahton  and  Hermanee,  for  the  respondents. 

By  Court,  Field,  C.  J.  In  March,  1858,  the  defendant  exe* 
outed  to  the  plaintiff  his  promissory  note  for  the  sum  of  four 
thousand  four  hundred  dollars,  payable  in  twelve  months,  with 
a  specified  monthly  interest,  and  providing,  among  other 
things,  that  in  case  the  interest  was  not  paid  as  it  monthly 
matured,  or  within  ten  days  thereafter,  the  whole  principal 
and  interest  should  become  duo  at  the  option  of  the  plaintiff. 
Simultaneously  with  the  note,  the  defendant  and  his  wife  exe- 
cuted a  conveyance  of  the  premises  in  controversy  to  Swift, 
upon  the  trust,  among  other  matters,  that  in  case  of  default  in 
the  payment  of  the  note  or  interest,  or  any  part  thereof,  and 
apon  the  application  of  the  holder,  he  would  seU  the  premises 
at  public  auction,  at  a  designated  place  in  the  county,  to  the 
highest  bidder  for  cash,  after  fifteen  days'  previous  pubUcation 
of  notice,  in  one  of  the  newspapers  of  the  county,  of  the  time 
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«nd  place  of  sale,  and  execute  to  the  purchaser  a  good  and 
«u£Scient  deed  of  the  same,  and  out  of  the  proceeds,  after  satia* 
fying  the  expenses  of  the  advertisement  and  sale,  and  of  the 
tarust  generaUy,  including  moneys  advanced  for  taxes,  assess- 
ments, and  other  liens,  pay  the  principal  and  interest  due  upon 
the  note  according  to  its  tenor,  and  render  the  surplus,  if  any, 
to  the  grantors  or  their  representatives.  The  conveyance  pm> 
ports  on  its  face  to  be  made  for  the  express  purpose  of  securing 
the  note  referred  to,  and  also  provides  that  the  principal  and 
interest  shall  at  once  become  due  and  payable  upon  breach  of 
«ny  of  its  terms. 

The  monthly  interest  not  being  paid  as  provided,  the  holder 
of  the  note  declared  the  entire  principal  and  interest  due,  ao- 
cordin'g  to  its  tenns,  and  gave  notice  of  the  same  to  the  maker; 
and  thereupon  the  trustee  proceeded,  and  in  July,  1858,  after 
due  publication  of  notice,  sold  the  premises  at  public  auction 
to  the  plaintiff,  he  being  the  highest  bidder  at  the  sale,  and 
executed  to  him  a  deed  of  the  same.  Claiming  title  by  this 
deed,  the  plaintiff  brought  the  present  action  of  ejectment. 

No  question  was  made  on  the  argument  as  to  the  power  of 
the  wife  of  the  defendant  to  execute,  with  her  husband,  a  con« 
.veyance  upon  the  trusts  and  stipulations  contained  in  the  deed 
to  Swift,  nor  any  question  as  to  the  fairness  of  the  sale  by  the 
trustee;  but  it  was  insisted  that  the  instrument  was  in  fact  a 
mortgage,  under  which  the  title  of  the  defendant  could  not  be 
divested  except  by  a  judicial  foreclosure  and  sale.  Assuming, 
for  the  disposition  of  the  only  point  presented,  that  the  wife 
could  imite  in  the  deed  creating  the  trust,  we  do  not  regard 
the  deed  as  subject  to  the  objection  of  the  respondent.  It  has 
no  feature  in  common  with  a  mortgage,  except  that  it  was  ex- 
ecuted  to  secure  an  indebtedness.  This  will  be  evident  from 
a  consideration  of  the  rights  of  parties  to  a  mortgage  with  ref- 
erence to  the  mortgaged  property.  Where  there  is  a  mortgage, 
there  is  a  right,  after  condition  broken,  to  a  foreclosure  on  the 
part  of  the  mortgagee,  and  a  right  of  redemption  on  the  part 
of  the  mortgagor.  It  matters  not  whether  we  consider  the  in- 
strument a  conveyance  of  a  conditional  estate  in  the  land,  as 
at  common  law,  or  as  creating  a  mere  lien  or  incumbrance  for 
the  purpose  of  security,  as  by  our  law.  The  right  to  foreclose, 
whether  resulting  in  vesting  an  absolute  titie  to  the  property 
in  the  mortgagee,  as  formerly  in  England,  or  in  a  judicial  sale 
of  the  premises,  as  in  this  state,  exists  in  all  cases  of  mortgage 
after  breach  of  condition,  as  does  also  the  right  to  redeem  the 
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proiiertjr  from  forfeiture  or  from  the  incumbranoe  of  the  Ken* 
These  two  rights  are  mutoal  and  reciprocal.  When  the  one 
cannot  be  enforced,  the  existence  of  the  other  is  denied,  and 
when  either  is  wanting,  the  instrument,  whatorer  its  resem* 
blance  in  other  respects,  is  not  a  mortgage. 

In  reference  to  the  deed  in  question,  no  suit  for  a  foreclosure^ 
as  in  cases  of  mortgage  in  England,  would  lie,  for  there  could 
be  no  forfeiture  of  the  estate  to  enforce,  and  of  course  no  equitj 
as  against  such  forfeiture  to  foreclose.  Nor  would  a  suit  lie  for 
a  foreclosure  under  our  system — ^that  is,  for  a  decree  adjudg- 
ing a  sale  of  the  premises,  and  the  application  of  the  proceeds 
to  the  payment  of  the  debt,  as  such  suit  could  only  be  based 
upon  the  contract  of  the  parties,  and  the  contract  here  is  only 
that,  upon  the  happening  of  a  certain  event,  the  trustee  shall 
sell.  Jk^uity  could  not  adjudge  a  sale,  as  in  case  of  a  mort- 
gage, wiUiout  disregarding  the  express  contract  of  the  partiee 
and  making  a  new  and  different  one. 

Equity  would  limit  its  relief  to  the  contract  made,  and  effecta* 
ate  a  sale  only  by  enforcing  the  performance  of  the  trust. 

Nor  would  any  equity  of  redemption  exist  if  the  trust  wer» 
performed,  for  in  its  execution  no  forfeiture  would  be  asserted 
from  which  relief  could  be  sought.  In  the  performance  of  the 
trust,  the  contract  of  the  parties,  in  fact  and  in  intention, 
would  be  carried  out,  whereas  in  mortgages,  the  form  of  con- 
tract is  one  of  conveyance;  while  in  truth,  the  contract  is  one 
only  of  security,  and  the  equity  is  enforced  to  give  effect  to  the 
intentof  the  parties  against  the  legal  consequences  of  the  form 
of  their  undertaking. 

The  authorities  distinguish  between  an  instrument  like  the 
one  before  the  court  and  a  mortgage.  Thus  in  Sampton  v.  Pat^ 
tisonj  1  Hare,  636,  a  conveyance  was  executed  upon  trust  that 
the  premises  should  stand  chargeable  with  the  payment  of  cme 
thousand  five  hundred  pounds,  and  interest,  with  a  proviso 
that  if  the  money  and  interest  were  not  paid  within  two 
months  after  notice  requiring  payment  of  the  same,  the  party 
entitled  to  the  money  should  proceed  and  sell  the  premises. 
The  money  not  being  paid  upon  the  required  notice,  the  own- 
ers of  the  demand  brought  suit,  praying  in  the  bill  that  an 
account  be  taken  of  the  amount  due  on  the  security,  and  that 
the  defendants  be  decreed  to  pay  the  same  or  be  forecloeed. 
In  sustaining  a  demurrer  to  the  bill  for  want  of  equity,  the 
vice-chancellor  said:  "The  only  question  is,  What  are  the 
terms  of  the  contract?  They  are,  simply,  that  a  certain  sum  of 
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money  and  interest  shall  be  a  charge  on  the  estate  and  if  the 
same  be  not  paid  at  a  particular  time,  the  party  entitled  to  the 
money  shall  have  power  to  sell  the  estate.  There  is  no  right 
of  foreclosure  arising  out  of  such  a  contract  Where  a  charge 
is  created  by  mortgage,  the  condition  of  which  is  that  if  the 
money  be  not  paid  at  a  certain  day  the  estate  of  the  mortgagee 
shall  be  absolute  at  law,  this  court  says  that  the  £Eiilure  in 
payment  at  the  day  shall  not  work  a  forfeiture,  notwithstand^ 
ing  the  express  words  of  the  contract;  and  upon  the  bill  U  the 
mortgagee,  a  further  time  for  payment  is  appointed;  if  the 
money  be  not  then  paid,  the  court  refuses  again  to  interfere, 
and  leaves  the  parties  to  their  legal  rights.  The  frame  of  the 
instruments  under  which  the  parties  claim  in  this  case  does 
not  bring  them  in  any  respect  within  the  principle  that  the 
decree  of  foreclosure  proceeds  upon.  The  form  of  the  security 
points  out  the  manner  in  which  the  trust  is  to  be  worked  out 
and  payment  obtained.  Notice  requiring  payment  is  to  be 
given  in  a  particular  manner,  and  after  a  certain  time,  if 
payment  is  not  made,  the  trustee  may  sell  the  estate." 

In  Beece  v.  AUmy  6  Gilm.  239  [48  Am.  Dec.  886],  the  deed 
recited  an  indebtedness  of  one  thousand  dollars  from  the 
grantor  to  a  third  party,  and  that  the  conveyance  was  made 
for  the  purpose  of  securing  its  prompt  payment  on  a  particular 
day,  and  provided  that  if  the  money  were  paid  on  the  design 
nated  day  the  deed  should  be  void,  and  the  trustee  should  re- 
oonvey;  but  if  any  part  of  the  money  at  that  time  remained 
unpaid,  then  the  trustee  should  sell  the  premises,  upon  giving 
notice,  at  public  auction,  and  execute  a  conveyance  to  the 
purohaser;  and  the  question  was  presented  whether  he  in- 
strument was  a  mortgage  or  a  trust  deed.  The  court  held  it 
to  be  the  latter,  and  that  it  conveyed  the  absolute  legal  title 
to  the  trustee,  and  said:  "We  cannot  hold  this  to  be  a  mort* 
gage  without  saying  that  the  manifest  and  clearly  expressed 
intention  of  the  parties  shall  cease  to  be  the  rule  of  construe** 
tion." 

The  deed  in  question  not  being  a  mortgage,  the  provisions 
of  the  two  hundred  and  sixtieth  section  of  the  practice  act  can 
have  no  application. 

*  The  judgment  upon  the  demurrer  must  be  reversed,  with 
leave  to  the  defendant  to  answer  the  complaint  within  tea 
days  after  the  remittitur  is  filed  in  the  court  below. 

Ordered  accordingly. 

Copx  and  Baldwin,  JJ.,  ccmcurred. 
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KlTUBB  OV  ICOBXOAOI,   OE   FOBBOUMUBB  TKIBBOi;   ASD  OV  BQORr  OT 

RxDXMRnni  k  dacoMed  in  MtMaUm  t.  iZlictotli^  70  Am.  Dee.  666^  end  noli 
thereta 

Thbbb  n  WxLiHamjn)  DufuionoK  bu'wijui  Uhooiijiitkuial  Died  ov 
Trust  and  a  deed  of  tmrt  in  the  nature  of  a  mortEngo.  The  former  ia  a  oon- 
▼eyanoe  to  m  tnutee  for  the  poipoae  ol  raiaing  a  fond  to  pay  dehta;  the  latter 
ia  a  oonTeyanoe  in  trust  for  the  pupoee  of  aeeniing  a  debt.  Other  pointa  ef 
differenoe  explained:  ffqfmom  t.  JTodbei^  64  Am.  Deo.  637.  Whether  an 
inatniment  ia  a  mortgage  or  tmst  deed  ia  determined  from  aaeertaining  the 
teal  intention  of  the  partiea  aa  ezpreaaed  in  the  writing:  Beeee  t.  AQen,  48  Id. 
336. 

EgiriTT  or  RnxifPTioH  d  ImDARABLT  Ahnkzsd  to  Mobi«.401^  and 
eannot  be  diaannexed  therefrom,  even  by  the  ezpreaa  etiolation  of  the  par- 
tiea; it  cannot  be  foredoeed  by  any  form  of  worda  need  in  an  inatmment 
where  the  real  intention  of  the  partiea  was  to  aecnre  the  payment  of  a  debti 
and  not  to  extingoiah  it:  Baxter  t,  Wittey,  31  Am.  Dec.  623;  Stfpheni  v.  Sktr* 
rod,  65  Id.  776;  Moore  v.  Anden,  60  Id.  661,  and  notea. 

Thb  frincifal  oabm  n  onrsD^  and  the  nature  of  a  mortgage,  ita  aeenrity, 
the  nature  of  the  estate  created  thereby,  and  forecloenre,  and  redemptieo 
proceedinga  diaeoaaed  at  length,  in  Qoodmow  t.  Ewer,  16  OaL  461-468,  and 
Dutton  V.  War9chauer,  21  Id.  609-620.  It  ia  cited  in  Cuimmg^iam.  t.  HoMhb, 
m  Id.  403-410,  to  the  point  tiutt  the  right  to  foredoae  and  the  ri^t  to  redeem 
•re  reciprocal;  and  in  CkmrneraU  ▼.  OeneUa,  22  Id.  116^  where  the  court  held 
a  certain  inatniment  to  be  a  mortgage,  with  a  power  of  aale^  and  not  a  trost 
deeiL 


Hull  v.  Saobamento  Valley  Railroad  Company* 

[14  Gaufobhia,  887.] 
Ill  AonON  AOAIN8T  RAILROAD  COMPANT  FOR  SSTTINO  FiBS  TO  PLAINTIfl^a 

OROwnro  Gradt  by  meana  of  aparka  eacaping  from  ita  engine,  where  the 
proof  ahowa  that  the  reeolt  waa  not  probable  from  the  ordinary  working 
of  the  engine,  thia  eetabliahea  prima  fade  that  negligence  exiated  where 
there  ia  no  proof  that  the  reaolt  happened  from  any  unexpected  or  un- 
controllable accident;  and  the  matter  ahould  be  left  to  the  jury  for  them 
to  determine  the  qneation  d  negligence  or  no  n^gUgenoe.  Thia  oooit 
will  not  review  their  finding. 

Appeal  from  sixth  judicial  district  The  opixiion  states  the 
case. 

Latham  and  Sunderlandj  for  the  appellant. 
Heydenfddt^  for  the  respondent. 

By  Court,  Baldwin,  J.  This  is  an  action  for  negligence, 
whereby  the  plaintiff  lost  his  grain  growing  near  the  railroad 
track,  which  loss  was  occasioned  by  fire  emitted  from  the  en« 
gine  of  the  cars  of  defendant.  The  case  was  tried  by  a  jury, 
who  found  for  the  plaintiff.  The  main  ground  of  enor  feUwl 
on  is,  that  the  verdict  is  unsustained  by  proofs. 
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The  plaintiif  offered  eyidence  tending  strongly  to  prove  thai 
Che  fire  was  communicated  from  the  engine  of  defendant's  cars 
to  his  grain.  But  no  specific  acts  of  negligence  were  shown. 
There  was  proof  to  show  that  this  result  was  not  probable  from 
the  ordinary  working  of  the  engine.  The  plaintiff  now  con- 
tends that  tills  is  iiseU  prima  facie  proof  that  some  remissness 
or  negligence  existed,  especially  as  there  is  no  proof  that  from 
any  unexpected  or  uncontrollable  accident  or  event  the  result 
happened. 

The  authorities  are  not  agreed  upon  the  question  of  negli« 
gence,  or  rather  the  facts  which  raise  the  presumption  of  it. 
In  Ellis  v.  P.  &  R.  R.  Co.y  2  Ired.  140,  is  an  opinion  of  Judge 
Oaston  on  a  question  like  this  in  its  general  features.  That 
eminent  jurist  said:  ^'The  company  are  not  liable  for  an  in- 
jury like  that  complained  of  if  they  use  all  the  care  to  prevent 
it  which  the  nature  of  their  business  allows;  but  we  also  think 
that,  as  no  evidence  was  offered  to  show  what  care  they  did 
use  in  the  case  under  consideration,  there  was  no  foundation 
laid  for  asking  the  instruction.  We  admit  that  the  gravamen  of 
the  plaintiff  is  damage  caused  by  the  negligence  of  the  defend- 
ants. But  we  hold  that  when  he  shows  damage  resulting  from 
their  act,  which  act,  with  the  exertion  of  proper  care,  does  not 
ordinarily  produce  damage,  he  makes  out  prima  fade  a  case 
of  negligence  which  cannot  be  repelled  but  by  proof  of  care,  or 
of  some  extraordinary  accident  which  renders  care  useless." 
The  case  of  Herring  v.  W,  &  R.  R.  R.  Co.,  10  Id.  402  [51  Am. 
Dec.  895],  reviews  the  case  in  2  Ired.  We  do  not  understand 
it  as  even  questioning  that  decision,  though  the  court  refuse  to 
apply  the  principle  to  a  different  state  of  facts.  The  court 
«ay :  "It  was  proved  that  the  cars  had  been  running  for  a  long 
time  without  doing  any  damage,  and  things  remaining  in  the 
same  condition,  the  fact  that  fire  was  communicated  on  a  par- 
ticular occasion  was  properly  held  to  be  prima  facie  evidence 
that  it  was  the  result  of  negligence."  Piggot  v.  Eastern  Coun^ 
ties  R.  R.  Co.,  54  Eng.  Com.  L.  233,  is  a  case  very  analogous 
to  this  in  many  circumstances.  The  court  held  the  defendant 
liable  on  the  ground  of  negligence,  though  the  defendant 
proved  that  the  engines  of  the  company  were  of  the  best  con- 
struction and  of  adequate  power,  and  that  on  the  occasion  in 
question  all  practical  care  had  been  taken  to  prevent  accid(:nts 
by  fire;  all  four  of  the  judges  sitting  held  that  the  fact  of  the 
building  being  fired  by  sparks  emitted  from  defendant's  engine 
established  a  prima  facie  case  of  negligence,  which  called  upoo 

Am.  Dbo.  Vol  LXXm— 18 


468         MoKSLTJMNs  Hill  IfiNiNa  Co.  v.  Woodbubt.       [CaL 

ihem  to  show  that  they  had  adopted  some  precautionB  to  guard 
against  such  accidents. 

Haylett  v.  Philadelphia  and  Reading  R.  R.  Co.j  28  Pa.  ST^ 
873y  is  in  point.  There  it  is  proved  that  th<»  road  passed  sey- 
enty-seven  feet  from  the  dwelling-house  of  the  plaintiff,  and 
that  the  house  was  set  on  fire  from  sparks  from  engines  pass- 
ing at  a  time  when  the  weather  was  very  dry  and  windy,  and 
the  wind  blowing  across  the  road  to  plaiiitiiT's  house.  The 
defendant  proved  that  all  their  engines  were  in  good  order,  and 
all  provided  with  good  spark-catchers.  The  lower  court  di- 
rected a  verdict  for  defendant,  but  the  supreme  court,  on  appeal 
reversed  the  judgment,  holding  that  the  question  of  negligence, 
on  the  facts  in  that  case,  was  a  question  for  the  jury. 

The  facts  in  this  case  should  have  been  put  to  the  jury,  for 
them  to  determine  the  question  of  negligence,Kor  the  want  of 
it,  and  we  cannot  review  their  finding. 

We  have  looked  at  the  other  points  made,  but  there^is-notb- 
ing  in  them  requiring  a  detailed  examination. 

Judgment  affirmed. 

Field,  G.  J.,  and  Cope,  J.,  concurred. 

AonoKs  A0AIK8T  Raojioad  GoMPAirT  voB  Ftais  Gactbd  bt  SpABxnwm 
m  Enoinbs. — For  a  dlBCusBion  of  this  question,  see  Shddom  t.  Hudton  Rpte^ 
R,  li,  Co;  67  Am.  Deo.  155,  and  note. 

Tmi  PBiNGZPAL  CASK  IS  ciTBD  in  IWnoU  CenL  R.  R,  Co.  t.  PUIUipif  55  lU. 
202,  to  the  point  that  proof  of  aoddent  and  injury  shows  a  want  of  doe  oan, 
and  changes  the  burden  of  prooL  The  role  of  the  principal  case  is  limited  ia 
BmUh  V.  Hannibal  and  St.  Jo.  R.  R.  Ca.^  87  Mo.  287»  where  it  was  held  that 
in  an  action  against  a  railroad  for  negligently  managing  its  engines,  so  that 
fire  was  communicated  to  the  standing  grass  and  crops  of  the  plaintiff,  the 
burden  of  proof  is  upon  the  plaintiff  to  show  that  the  fire  was  caused  by  ths- 
negligenoe  or  want  of  care  of  the  defendants.  There  is  no  l^gal  presumptioik 
of  negligence  in  such  cases;  it  most  be  shown  in  fact.  Hub  is  the  rule  of 
Orandy  v.  Chicago  ds  N.  W*  R.  R.  Co.,  30  Iowa»  420^  where  it  is  said  that  the 
mere  fact  that  the  fire  was  oocaaioned  by  spacks  does  not  make  a  frima  /adt 
ease  against  the  company. 


MOKELUMNB  HiLL  MiNINO  COMPANY  V.  WoODBUBT* 

ll4  CAUrOBHIA,  431 J 

Pboof  of  Oobporati  Exibtxnob. — ^The  general  rule  is  that  the  ezirtence  of 
a  ccipoffation  may  be  proved  by  producing  its  charter,  and  showing  acta 
of  nser  under  it,  but  diis  rule  has  no  application  to  a  corporation  f  ormecl 
under  the  provisions  of  a  general  statute  requiring  certain  acts  tc  be  per- 
ionned  before  the  ooiporatiMi  csa  be  ocnsidered  l»  eue^  or  its  tnyuMtion» 
aaj  validity. 
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BzmrEHOB  of  Gobjporatior  Fobhkd  uirnxB  FBOvisioira  or  Qsnxbal  Stat- 
vn  most  be  proved  by  showing  at  least  a  sabstantial  oompliaiioe  with 
the  requirements  of  the  statute. 

OoMPLiAKCB  WITH  ^TATUTB  TO  EmcT  Inoobpo&ation. — ^In  effectmg  A  cor* 
porate  eTistence  under  a  general  statute,  there  is  a  broad  distinctkni 
between  such  acts  as  are  declared  to  be  necessary  steps  in  the  process  of 
incorporation,  and  such  acts  as  are  required  of  the  individual  seeking  to 
become  incorporated,  but  which  are  not  made  prerequisites  to  the  as- 
sumption of  corporate  powers.  The  former  must  be  strictly  observoil,  or 
the  corporate  existence  may  be  successfully  impeached  in  any  proceeding 
in  which  it  is  questicmed.  In  respect  to  the  latter,  the  corporation  is 
responsible  only  to  the  government^  in  a  direct  proceeding  to  forfeit  its 
charter. 

CoBFOBATi  EznmNOB.— The  filing  of  a  certified  copy  of  articles  of  incorpo- 
ration with  the  secretary  of  state  is  not  necessary  in  order  to  acquire  a 
corporate  existence  for  certain  purposes.  When  the  artides  are  filed 
with  the  county  olerk,  as  far  as  individuals  are  ooncemed,  the  oorpota- 
tion  acquires  a  valid  legal  existence.  The  filing  of  the  certified  copy 
with  the  secretary  is  exclusively  a  matter  between  the  corporation  and 
the  state,  for  which  the  latter  alone  has  a  remedy  by  a  direct  proceeding. 

Appbal  from  the  fifth  judicial  difltrict.  The  opizuon  states 
the  case. 

Heydenfddty  for  the  appellant. 

JZoUnaon,  Beattyy  and  Heacoek^  for  the  respondent 

By  Court,  Copb,  J.  It  is  alleged  in  the  complaint  that  the 
plaintiff  is  a  corporation,  and  this  allegation  being  denied  in 
the  answer,  the  case  was  tried  in  the  court  below  upon  that 
issue  alone.  The  plaintiff  dates  its  corporate  existence  as  far 
back  as  1852,  and  claims  to  have  been  duly  and  regularly  in- 
corporated under  the  general  act  of  1850,  providing  for  the 
formation  of  corporations  for  manufacturing,  mining,  mechani- 
oal,  and  chemical  pur]x>8eB.  Section  122  of  that  act  provides 
that  any  three  or  more  persons  who  may  desire  to  form  a 
company  for  either  of  these  purposes  ''may  make,  sign,  and 
acknowledge  before  some  officer  competent  to  take  the  ac- 
knowledgment of  deeds,  and  file  in  the  office  of  the  clerk  of 
the  county  in  which  the  business  of  the  company  shall  be 
carried  on,  and  a  duplicate  thereof  in  the  office  of  the  secretary 
of  state,  a  certificate  in  writing,"  etc.  Section  123  provides 
that  "when  the  certificate  shall  be  filed  as  aforesaid,"  the  per- 
sons executing  the  same,  and  their  successors,  shall  be  a  body 
politic  and  corporate.  Section  130  provides  that  "the  copy  of 
any  certificate  of  incorporation  filed  in  pursuance  of  this  act^ 
eertified  by  the  county  clerk  or  his  deputy  to  bo  a  true  ocpy. 
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and  of  the  whole  of  such  certificate,  shall  be  received  in  all 
courta  and  places  as  presumptive  legal  evidence  of  the  facts 
therein  stated."  On  the  trial  of  the  case,  it  was  shown  that  a 
certificate  in  conformity  with  the  requirements  of  the  act,  had 
been  filed  in  the  office  of  the  clerk  of  the  proper  county,  and  a 
certified  copy  thereof  was  produced  and  read  in  evidence,  but 
it  was  not  shown  that  a  duplicate  had  been  filed  in  the  office 
of  the  secretary  of  state.  It  appeared  in  proof  that  the  com- 
pany had  been  doing  business  as  a  corporation  since  1852,  but 
the  court  held  that  as  it  was  not  shown  that  a  duplicate  had 
been  filed,  as  required  by  the  act,  the  evidence  did  not  estab- 
lish the  fact  of  incorporation. 

The  general  rule  is,  that  the  existence  of  a  corporation  may 
be  proved  by  producing  its  charter,  and  showing  acts  of  user 
under  it;  but  this  rule  has  no  application  to  a  corporation 
formed  under  the  provisions  of  a  general  statute,  requiring  cer« 
tain  acts  to  be  performed  before  the  corporation  can  be  consid* 
ered  in  easey  or  its  transactions  possess  any  validity.  The 
existence  of  a  corporation  thus  formed  must  be  proved  by 
showing  at  least  a  substantial  compliance  with  the  require- 
ments of  the  statute.  But  there  is  a  broad  and  obvious  dis- 
tinction between  such  acts  as  are  declared  to  be  necessary  steps 
to  the  process  of  incorporation  and  such  as  are  required  of  the 
individuals  seeking  to  become  incorporated,  but  which  are  not 
made  prerequisites  to  the  assumption  of  corporate  powers.  In 
respect  to  the  former,  any  material  omission  will  be  fatal  to  the 
existence  of  the  corporation,  and  may  be  taken  advantage  of 
collaterally  in  any  form  which  the  fact  of  incorporation  can 
properly  be  called  in  question.  In  resi)ect  to  the  latter,  the 
corporation  is  responsible  only  to  the  government,  and  in  a 
direct  proceeding  to  forfeit  its  charter.  The  right  of  the  plain- 
tiff to  be  considered  a  corporation,  and  to  exercise  corporate 
powers,  depends  upon  the  fact  of  the  performance  of  the  par- 
ticular acts  named  in  the  statute  as  essential  to  its  corporate 
existence.  Under  the  issues  presented  in  the  pleadings,  there 
is  no  doubt  that  performance  of  these  acts  should  have  been 
shown,  and  if  the  filing  of  the  duplicate  of  the  certificate  of  In- 
corporation is  to  be  regarded  as  one  of  them,  the  court  below 
properly  held  that  the  existence  of  the  corporation  had  not  been 
established.  But  we  do  not  see  upon  what  principle  such  a 
construction  of  the  statute  is  admissible.  It  is  certainly  not 
justified  by  the  natural  and  ordinary  import  of  the  language 
used,  which  must  furnish  the  rule  of  construction,  unless  a 
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ooDtrary  intention  clearly  appear.  Section  122  of  the  act  pro- 
Tides,  afi  we  have  Been,  for  the  filing  of  a  certificate  with  tha 
clerk,  and  a  duplicate  with  the  eecretary  of  state;  but  Bection 
123  declares  that  when  the  certificate  shall  be  filed,  the  persons 
executing  the  same,  and  their  successors,  shall  be  a  body  poll* 
tic  and  corporate.  The  intention  of  the  legislature  clearly  was, 
that  so  far  as  individuals  are  concerned,  the  corporation  should 
acquire  a  valid  legal  existence  upon  the  filing  of  the  certificate. 
The  filing  of  the  duplicate  is  exclusively  a  matter  between  the 
corporation  and  the  state.  The  rights  and  privileges  conferred 
by  the  statute  vest  in  the  corporation  upon  the  filing  of  the 
certificate,  and  can  be  divested  only  by  a  direct  proceeding  for 
that  purpose.  If  the  duplicate  has  not  been  filed,  the  assump- 
tion of  corporate  power*  amounts  simply  to  a  usurpation  of  the 
sovereign  rights  of  the  state,  the  remedy  for  which  rests  with 
the  state  alone. 
Judgment  reversed,  and  cause  remanded  for  a  new  triali 

FiBLD,  C.  J.y  and  Baldwin,  J.,  concurred. 


CoBVORAXB  BxiBTEirGi. — A  gnuit  or  oharter  may  be  presumed  from  loog- 
eontmiied  ezeroiee  of  corporate  powers;  bat  to  give  rise  to  this  presamptioOf  ■ 
the  acts  done  must  bear  the  impress  of  corporate  acts;  must  be  snch  as  cor-- 
porations  are  competent  and  individuals  incompetent  to  perform:  Oreene  v*- 
Dennia^  16  Am.  Dec.  68.    A  charter  will  be  presumed  to  exist  from  long  exer*- 
oise  of  corporate  rights,  or  from  other  circumstances:  Sdma  <fr  T,  R.  R,  Co,  v« 
Tipton,  39  Id.  344.    Where  a  corporation  has  gone  into  operation,  and  rightl 
have  been  acquired  under  it,  every  presumption  should  be  made  in  favor  of 
the  legality  of  its  exiBtence:  HageraUnon  T,  R.  Co,  v.  Creeger,  0  Id.  496.    Con* 
dition  precedent  required  of  corporation  must  be  performed  before  the  fran« 
chise  vests:  People  v.  KxngaUm  T.  R.  Co.,  35  Id.  551.    But  it  is  sufficiently 
ecganiaed  to  bind  subscription  to  the  capital  stock  when  the  parties  mentioned 
in  the  charter  have,  in  pursuance  of  its  terms,  by  written  articles  d  associa- 
tion, organiaed  themselves,  and  opened  books  of  subscription:  MItfbrd  etc  Co, 
T.  Brush,  3d  Id.  7& 

Thb  FBnfTGiPAL  OASB  18  omD  in  Harri9  t.  McOrtgor,  29  CU.  124^  to  the 
point  that  there  must  be  a  substantial  compliance  with  all  the  requirements 
of  the  statute,  by  persons  seeking  to  become  a  body  corporate,  before  the 
eorporation  can  be  considered  in  ene.  Consequently,  a  certificate  o\  incorpo- 
ration which  does  not  set  forth  the  name  of  the  city  or  town  or  county  in 
which  the  principal  place  of  business  of  the  corporation  is  to  be  located,  does 
not  establish  the  existence  of  a  corporation  It  is  also  cited  in  Spring  Valley 
Water  fToHb  t.  i9<Mi  fVtmcifa^  22  Id.  440,  to  the  point  that  the  failure  to  file 
a  dupKoate  of  the  articles  of  association  with  the  secretary  of  state  Is  DOt  ■ 
fatal  dsfeot 


GASES 


SUPREME  COUBT  OF  EEROBS 


CONNECTIOXJT. 


Litohfibld's  Appbal. 

t2B  OomnonoDT,  U7.] 

Vand  ov  IvflrrrrunoK  ob  PxNDitior  ov  Suzr,  or  appetranoe^  wliioh 
■apposM  notice^  ia  an  indispeniabla  prareqiinte  to  tba  raodtfeioii  of  aaj 
jndgmont  which  the  ooorts  of  another  state  are  bound  to  reeogirfw  ■• 
oonclusive.  Without  mch  servioe  6r  appearanoe^  the  oonrt  obfeune  ■•> 
jurisdiction. 

Bucnau  of  Pnooias  upoh  Pxbson  ov  iNSAira  Dkiendaht  who  Is  under  a 
oonserrator  imposes  upon  him  no  obligatioo,  and  confers  no  jnrisdiotic 
CO  the  oonrt. 

b  Bqvitt,  Whativeb  u  SumaiEirr  to  Pdt  Pabtt  vpov  Inquikt  Is 
sufficient  to  ohaige  him  with  notice  of  facts  which  due  inquiry  would 
have  elicited;  so  where  such  party  is  chargeable  with  knowledge  of  a 
decedent's  insanity  and  incapacity,  of  his  abundant  property  within  the 
states  and  of  his  subjection  there  to  the  guardianship  of  a  conservatory 
these  facts  are  sufficient  to  put  such  party  upon  inquizy,  and  to  justify 
equity  in  restraining  the  enforcement  of  a  judgment  not  fanpeacihahle  at 
Uw. 

SgxnTT  WILL  RflnsAiN  ExaoBOBMiirr  of  JuDOioaffT  not  impeachable  at  law 
when  such  judgment  has  been  obtained  by  fraud,  accident^  or  mistake. 

Whili  Egurnr  will  Bsstbaik  Enfoboxmxnt  of  Inxquitablk  JuDOMBra; 
it  will  enforce  the  payment  by  the  judgment  debtor  of  a  debt  justly  due 
by  him  to  the  creditor. 

Appeal  from  commissioner's  report  on  the  estate  of  Ives, 
deceased,  which  report  disallowed  the  appellant's  claim.  The 
ease  was  referred  to  an  auditor,  who  reported  specially  as  to 
the  facts,  from  which  it  appears  that  Ives  was  a  resident  of 
and  died  in  Connecticut,  in  January,  1856.  Appellants,  resi^ 
dents  of  New  York,  brought  suit  against  deceased  in  Massa- 
chusetts, served  him  with  process,  and  obtained  judgment  and 
costs,  by  de&ult,  for  nine  hundred  and  fifty-eight  doUars  and 
eighty-two  cents.    This  judgment  was  rendered  in  1864^  and 


Feb.  1859.]  Litchfield's  Appsal.  668 

in  1855  appellants  brought  debt  on  the  judgment,  in  Conneoti- 
cut,  caused  the  real  estate  belonging  to  Ives  in  the  latter  state 
to  be  attached,  and  served  him  with  process.  It  also  appeared 
that  said  suit  was  pending  at  the  time  of  Ives's  death.  The 
auditor  found  that  the  account  upon  which  the  judgment  was 
rendered  was  for  certain  casks  sold  by  appellants  to  Ives,  and 
for  which  he  gave  three  notes,  neither  of  which  had  been  paid 
at  the  time  of  the  rendition  of  said  judgment.  It  also  ap- 
peared that  he  had  had  the  benefit  of  the  casks,  and  that  he 
purchased  them  for  a  fair  price;  that  they  were  attached  and 
sold  in  pursuance  of  said  judgment,  and  that  the  proceeds  of 
the  sale  (one  hundred  and  seventy  dollars)  was  indorsed  on 
the  execution;  but  it  also  appeared  that  Ives  had  paid  the 
apiiellants  fifty  dollars  before  the  judgment  was  rendered,  and 
that  this  had  not  been  deducted  therefrom.  The  appellees 
claimed,  and  proved  against  appellants'  objection,  that  the 
judgment  was  invalid,  and  that  the  account  was  not  justly 
due,  for  the  reason  that  Ives,  during  the  time  in  which  the 
transaction  above  mentioned  took  place,  was  insane,  incompe- 
tent, and  unable  to  understand  his  rights  in  court,  and  that 
during  such  time  he  was  under  the  charge  of  a  conservator; 
but  it  was  also  shown  that  Ives  was  possessed  of  enough  Intel* 
ligence  to  understand  the  business  of  buying  and  selling  casks, 
and  at  the  time  that  he  made  the  contract  with  apfiellants  did 
understand  the  nature  of  such  contract;  that  outside  of  this 
business  he  was  totally  incapacitated  by  reason  of  his  insan* 
ity,  and  that  at  the  time  that  said  judgment  was  rendered 
against  him  he  had  no  understanding  of  the  rights  and  duties 
of  a  party  to  a  suit,  and  that  no  guardian  ad  litem  was  ap- 
pointed for  him.  The  auditor's  report  also  showed  that  at  the 
time  suit  was  originally  brought,  appellants  had  knowledge  of 
the  insanity  of  Ives,  and  that  he  was  under  the  charge  of  a 
conservator,  although  they  were  ignorant  of  these  facts  at  the 
time  when  the  transaction  took  place  between  them.  The 
auditor  found  that  if  the  judgment  was  allowed,  with  costSy 
the  amount  due  the  appellants  was  nine  hundred  and  eighty- 
nine  dollars  and  thirteen  cents;  that  if  the  judgment  was  dis- 
allowed, and  the  account  allowed,  then  the  amount  due  was 
nine  hundred  and  nine  dollars  and  thirty-five  cents.  Upon 
the  above  fSeu^ts,  the  question  as  to  what  judgment  should  be 
given  was  reserved  for  the  determination  of  this  court 

Bungerford  and  Cone,  for  the  appellants. 
r  0,  amd  C.  E,  Perkins,  for  the  appellees. 
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By  Court,  Sanford,  J.  The  original  suit  in  which  the  Maa^ 
Bachusetts  judgment  was  rendered  was  commenced  by  the 
attachment  of  the  defendant's  property  found  within  the  juris- 
diction of  the  court,  and  by  the  service  of  the  process  upon  his 
person;  and  so  far  as  concerns  the  property  attached  and  its 
appropriation  toward  the  payment  of  the  plaintiff's  debt,  the 
validity  of  that  judgment  and  its  sufficiency  to  justify  that 
appropriation  are  not  denied.  But  it  is  claimed  by  the  ap> 
pellees  that,  as  against  the  defendant's  {lerson  and  his  property 
in  this  state,  that  judgment  is  invalid,  and  ought  not  to  be 
enforced. 

It  seems  now  to  be  generally  conceded  that  the  records  and 
judicial  proceedings  referred  to  in  the  fourth  article  of  the  fed* 
eral  constitution  are  those  only  to  which  the  defendant  ha» 
been  made  a  party  by  personal  service  of  the  process,  or  ha» 
become  such  by  his  voluntary  appearance  in  the  court.  With* 
out  such  service  or  appearance,  the  court  obtains  no  jurisdic- 
tion of  the  defendant's  person.  As  to  him,  its  proceecUngs  axe 
€0?  Tparie^  its  record  is  no  record,  and  its  judgment  is,  in  another 
state  at  any  rate,  entitled  to  no  '^  fEuth  or  credit,"  and  ought 
to  have  no  "  effect."  And  the  right  of  the  party  against  whom 
such  judgment  is  sought  to  be  enforced,  to  show  such  want  o! 
jurisdiction,  is  q.1so  generally  conceded.  Notice  of  the  institu* 
tion  or  pendency  of  the  suit,  or  an  appearance  which  presup* 
poses  notice,  is  an  indispensable  prerequisite  to  the  rendition 
of  any  judgment  which  the  courts  of  another  state  are,  under 
the  constitution  and  laws  of  the  United  States,  bound  to  rec* 
ognize  as  conclusive  on  the  defendant,  and  accordingly  enforce: 
K%hhe  V.  KVbU,  Kirby,  119;  AUrich.  v,  KwMy,  4  Conn.  880 
[10  Am.  Dec.  151];  Denison  v.  Hyde,  6  Id.  516;  Wood  v.  WaU 
kmaon,  17  Id.  500  [44  Am.  Dec.  562];  Borden  y.  FUchj  1& 
Johns.  141  [8  Am.  Dec.  225];  Noyea  y.  Butler,  6  Barb.  616; 
Starbuck  v.  Murray,  6  Wend.  148  [21  Am.  Deo.  172];  D6b90fi 
y.  Pearce,  12  N.  Y.  156  [62  Am.  Dec.  152];  PendleUm  y.  Weedy 
17  Id.  73;  McElmoyle  v.  Cohen,  18  Pet  824;  BiuM  v.  Brigge, 
9  Mass.  462  [6  Am.  Dec.  88]. 

In  the  case  before  us,  the  service  of  the  process  was  made 
in  fact  upon  the  person  of  the  defendant  in  the  suit,  but  he 
was  then  insane — ^incapable  of  transacting  ordinary  business — 
and  '^  had  no  adequate  understanding  of  his  rights  and  duties 
as  a  party  to  a  cause  in  court."  He  did  not  appear,  no  guar- 
dian was  appointed  for  him,  and  no  one  appeared  in  his  behalf 
Of  what  avail  could  be  the  service  of  legal  process  upon  the 
person  of  such  an  individual?    Like  service  of  legal  ^iocess> 
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apon  an  infimt  three  years  old,  or  upon  an  idiot,  a  nativitate, 
it  was  but  an  idle  ceremony,  which,  as  it  conveyed  to  the  indi* 
yidual  no  adequate  idea  of  its  import  or  effect,  ought,  in  rea- 
aon,  to  have  imposed  upon  him  no  obligation,  and  conferred 
no  jurisdiction  on  the  court. 

But  if  the  judgment  was  not  impeachable  at  law,  a  court  of 
equity  would  have  restrained  the  appellants  from  its  enforce- 
ment. The  appellants  knew  or  at  any  rate  are  chargeable 
with  knowledge  of  the  decedent's  insanity  and  incapacity,  as 
well  as  his  abundant  property  in  this  state,  and  of  his  subjec* 
tion  here  to  the  guardianship  of  a  conservator;  for  whatever  is 
sufficient  to  put  a  party  upon  inquiry  is,  in  equity,  sufficient 
to  charge  him  with  notice  of  the  £EUits  which  due  inquiry  would 
have  elicited;  and  the  appellants  had  made  to  the  decedent  at 
least  three  distinct  sales  of  personal  property  of  considerable 
value  upon  credit;  their  debt  of  nearly  nine  hundred  dollars 
had  been  due,  and  remained  unpaid  for  an  entire  year  before 
the  commencement  of  their  suit;  and  at  that  time  they  knew 
that  the  decedent  had  a  conservator  and  was  claimed  to  be 
insane.  These  are  facts  quite  sufficient  to  put  the  appellants 
upon  inquiry;  and  indeed,  it  is  almost  as  difficult  to  resist  the 
conclusion  that  they  had  in  fact  ascertained  the  truth  found 
by  the  auditor  in  relation  to  the  incapacity  and  pecuniary 
ability  of  the  decedent,  as  it  is  to  avoid  the  application  of  the 
principle  alluded  to.  It  is  unnecessary  to  pronounce  the  pro- 
curement of  the  original  judgment  fraudulent.  It  is  enough 
that  it  was  taken  for  fifty  dollars  more  than  was  then  justly 
due  to  the  appellants,  whether  by  fraud,  accident,  or  miBtake, 
is  immaterial. 

The  attempt  to  enfixrce  such  a  judgment  by  suit,  knowing 
the  circumstances  under  which  it  was  obtained,  was  inequi- 
table. If,  as  the  appellants  claim,  that  judgment  was  one  by 
which  the  decedent  was  conclusively  bound  at  law,  a  case  was 
presented  for  the  application  of  the  general  rule  cited  and  ap> 
proved  by  Hinman,  J.,  in  giving  the  opinion  of  this  court  in 
the  case  of  Pearee  v.  Olneyj  20  Conn.  654,  that  "equity  will 
interfere  to  restrain  the  use  of  an  advantage  gained  in  a  court 
of  ordinary  jurisdiction,  which  must  necessarily  make  that 
court  an  instalment  of  injustice  in  all  cases  when  such  advan- 
tage has  been  gained  by  the  fraud,  accident,  or  mistake  of  the 
other  party.''  See  also  CarringUmv.  Holabirdy  17  Id.  630; 
Truly  V.  Wawnerj  5  How.  141;  2  Story's  Eq.  Jur.,  sec.  887,  and 
2  Swan's  Dig«  188. 

As  therefore  a  court  of  equity  would  have  enjoined  against 
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the  prosecution  of  the  suit  upon  the  MasBacJiuBetts  judgment^ 
And  as  commissioners,  in  regard  to  the  allowance  and  rejec- 
tion of  claims  against  insolvent  estates  of  deceased  persons, 
exercise,  in  effect,  the  powers  and  apply  the  principles  which 
govern  courts  of  equity  as  well  as  courts  of  law,  the  judgment 
as  a  ground  of  claim  in  favor  of  the  appeUanta  was  properly 
rejected. 

But  equity  affords  its  aid  only  upon  the  terms  and  to  the 
extent  of  doing  exact  justice  between  the  parties.  While, 
therefore,  for  the  reasons  suggested,  it  would  restrain  the  en- 
forcement of  the  judgment,  it  would  require  the  payment  by 
the  judgment  debtor  of  the  debt  justly  due  from  him  to  the 
creditor.  And  in  regard  to  that,  it  is  found  by  the  auditor 
that,  at  the  time  the  original  debt  was  contracted,  the  dece- 
dent, in  all  the  transactions  between  him  and  the  appellants 
upon  which  their  account  is  founded,  was  able  to  understand 
and  did  understand  the  contracts  which  he  made,  that  the 
property  was  sold  to  him  at  fair  prices,  and  that  he  had  the 
benefit  of  it  all,  and  that  the  account  is  justly  due  to  the  ap- 
pellants. Justice,  therefore,  requires  that  the  original  account 
and  interest,  deducting  therefrom  the  net  proceeds  of  the  prop- 
erty attached  at  New  Bedford,  and  the  fifty  dollars  paid  after 
the  commencement  of  the  original  suit  and  before  the  judg- 
ment was  rendered  should  be  allowed  to  the  appellants,  but 
that  the  judgment  and  the  costs  of  the  suit  thereon  should  be 
rejected;  and  in  this  we  think  the  justice  and  the  law  of  the 
case  coincide. 

The  superior  court  therefore  should  be  advised  that  the  claim 
of  the  appellants  for  the  amount  of  their  judgment  against  the 
decedent,  James  Ives,  and  the  costs  of  their  suit  thereon,  ought 
to  be  rejected,  but  that  the  amount  due  on  their  account,  as 
found  by  the  auditor,  to  wit,  the  sum  of  nine  hundred  and 
nine  dollars  and  thirty-five  cents,  with  additional  interest^ 
amounting  in  all  to  nine  hundred  and  forty-three  dollars  and 
seventy  cents,  ought  to  be  allowed  to  the  appellants  against 
the  estate  of  said  Ives. 

In  this  opinion  the  other  judges  concurred. 

JUDGMKHT   AOASrar   PaBTT    WITHOUT   NOTIGB    OB   AfFBABANGB    is   TOidt 

Bharfery.  Oa«es,38Ain.  Iteo.  164;  FUnt  Rwm-  8teamiboatC<Ky.  BoberU^  41^1^ 
178;  FWa  River  Steamboat  Co.  ▼.  Foaier,  Id.  248;  Jones  y.  CommerckU  Bank,  35 
Id.  419;  Keaton  v.  Banks,  51  Id.  3d3^  and  note  395. 

Whatkvkr  Putb  Pabtt  on  InQunir  Anouirrs  to  Nonoi^  prorided  knowl- 
edge of  the  requisite  £aot  would  be  obtained  by  the  ezeroifle  ol  ordinuy  dill* 
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4pnMi  li%oiiT.jr6CWZiM^A»  02  An.  060.847,  and  note  802;  wmthoHmdrm 
Fakemdodt,  Uld.  147,  note  162. 

CHAHOIBT  MATBSLDEVa  AQAIOTT  JoiltfMMM  obfcMBad  by  frwid,  MCidMI^ 

«nrpriM,  or  mktiket  AmAi/ flVnneiiM  t.  PaUermm,  47  Am.  Dm.  818;  Mmtt 
mm  T.  (7<fa4  87  UL  004;  Pwrts  t.  CSbHoim  40  Id.  428;  Loekmod  T. 
Jfitem  88  Id.  48^  and  nolw  to  tin-  CMei;  and  JTwf  liiarf  t.  ITattKdt 
Id.  714. 


Marshall  u  Tbuicbull. 

[3S  ComraoncDT,  Ull 
rAXiinr  ob  SiAumov  nr  Died  Void.— A  and  B  wava  oo-tanaoAi  tC 
a  paanray;  A  aold  hia  portioQ  thereof,  and  in  the  deed  attamptad  to 
wieive  to  himaelf  the  right  to  pan  and  repaia  through  aaid  paanray  inta 
and  npoB  adjoining  land:  HeU  that  anoh  leaaifatiuu  or  exoeptioD  waa 
Toid,  and  that  the  other  oo-tenant  mi^t  at  all  timea  ao  treat  it 

TMKAjn  nr  CknoiON  gax  vothib  Sxll  nob  Ihoiticbib  anj  part  of  tha 
eatate  by  meteaand  bonnda,  ao  aa  to  prevent  aaeh  diTinon  or  diatribatioB 
aa  woold  ghre  the  other  oo-tenanta  an  muneombered  title  to  the  part  aald 
or  tnoombeced.    Una  role  appliea  to  a  paanray  held  in  oo-tenancy. 

Hbly  Wat  nr  WmoH  Oo-TEirAiiT  gah  BarAm  any  portion  ol  or  a  zi^t  ia 
a  paanray  bald  in  oo-tenancy,  after  oonireying  away  a  portion  of  i^  ia  ta 
ooufey  not  hia  whole  nndiTided  hall^  bat  aoma  atiqiiot  part  or  portion  el 
it.  Thna  meaning  in  himaelf  a  ri^t  in  the  whole  not  inoonaiabnt  wilfe 
the  ri^ta  of  hia  oo-tenanta  while  it  remained  oommon  ptypM'tjf. 

Thb  facts  appear  in  the  opinion. 

Ooodman  a/nd  W.  N.  HawUyj  for  the  plaintiff. 

F^  F.  and  H.  C.  Robinson^  for  the  defendant. 

By  Court,  Hinhan,  J.  Preyious  to  the  tenth  of  March,  1847, 
the  plaintiff  was  the  owner  of  an  undivided  half  of  a  gangway 
leading  to  a  lot  owned  by  him  in  severalty,  and  to  a  lot  belong- 
ing to  the  heirs  of  Michael  Marshall,  the  other  half  of  said 
gangway  being  owned  by  said  heirs.  These  lots,  with  the 
gangway,  had  all  been  common  property,  and  on  a  division, 
mider  a  decree  of  the  superior  court,  the  gangway  was  to  be 
and  remain  a  mutual  gangway,  for  itte  joint  accommodation 
of  the  respective  owners  of  said  lots,  and  was  owned  by  them 
as  tenants  in  common.  On  said  tenth  of  March  the  plaintiff 
■old  his  lot  and  his  share  of  the  gangway,  but  in  his  deed  he 
attempted  to  reserve  to  himself  a  right  to  pass  and  repass 
through  said  gangwav  to  a  wood-house  standing  on  another 
lot  adjoining  it. 

That  reservation,  together  with  the  clause  of  the  deed  do* 
■cribing  the  share  of  the  gangway  intended  to  be  conveyed,  is 
in  these  words:  "Also  one  undivided  half,  as  tenant  In  com- 
mon with  the  heirs  of  Michael  Marshall,  in  the  gangway  lying 
sastwardly  of  the  land  of  the  heirs  of  said  Michael  Manihalli 
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leBerving  unto  mTself  the  right  to  pass  and  repass  througb 
said  gangway  to  my  wood-house."  Treating  this  as  an  attempt 
to  save  from  the  operation  of  the  deed  a  right  of  passway  to 
and  from  the  plaintiff's  wood-house,  it  might,  with  more  pro> 
priety  perhaps,  be  called  an  exception  (which  according  to- 
Lord  Coke,  is  ever  of  the  thing  granted,  whereas  a  reservation 
is  something  newly  created  or  reserved  out  of  the  land  as  rent); 
and  the  question  is,  whether  it  is  of  any  validity. 

Assuming  that  it  would  have  been  good  had  the  plaintiff 
owned  in  fee  the  whole  gangway,  instead  of  an  undivided  por- 
tion of  it,  it  resolves  itself  into  a  question  whether  a  tenant  in 
common  can  create  such  an  easement  in  the  common  estate. 
In  other  words,  could  the  plaintiff,  before  he  deeded  his  inter- 
est in  the  gangway,  have  conveyed  such  an  easement  to  a 
stranger?  or  had  bis  deed  contained  no  such  clause  of  excep- 
tion or  reservation,  could  his  grantee,  after  he  had  become  a 
tenant  in  common  with  the  Marshall  heirs,  have  reconveyed 
to  the  plaintiff  the  right  which  he  now  claims? 

As  the  title  to  the  gangway  was  in  the  plaintiff  and  the  Mar- 
shall heirs  as  tenants  in  common,  it  was,  of  course,  subject  to 
all  the  incidents  of  such  an  estate;  and  the  fact  that  it  was  to 
remain  open  for  the  accommodation  of  the  two  lots  did  not  de- 
prive it  of  them.  The  ownership  of  the  adjoining  lots  mighty  at 
any  time,  be  so  shifted  that  it  would  no  longer  be  needed  as  a 
passway,  and  then,  if  not  before,  a  court  would,  on  the  applica- 
tion of  either  party,  cause  it  to  be  divided,  so  that  each  propri- 
etor should  possess  his  land  in  severalty;  and  in  theory  at  least, 
being  common  property,  it  is  at  all  times  subject  to  be  divided 
and  aparted  between  the  owners,  and  must,  therefore,  remain 
subject  to  the  same  rules  in  respect  to  the  power  of  one  of  the 
tenants  in  common,  to  convey  away  any  portion  of  the  com- 
mon estate,  that  any  other  real  estate  held  by  tenants  in  common 
is  subject  to.  Now,  it  is  well  settled  that  one  tenant  in  com- 
mon can  neither  sell  nor  incumber  any  part  of  the  estate  by 
metes  and  bounds  so  as  to  prevent  such  a  division  or  distribu- 
tion as  would  give  the  other  tenants  in  common  an  unincum- 
bered title  to  the  part  thus  sold  or  incumbered:  Oriswold  v* 
Johnson,  5  Conn.  863;  Porter  v.  Hill,  9  Mass.  34  [6  Am.  Dec. 
22];  Merrill  v.  Berkshire,  11  Pick.  269.  Deeds  and  other  con- 
veyances of  such  property  are  not  merely  inoperative  against 
the  rights  of  the  other  tenants,  when  a  partition  is  made,  but 
Ifaey  are,  as  remarked  by  Judge  Hosmer,  undoubtedly  void,  and 
fli6  other  oo-tenants  may  at  all  times  so  treat  them.  It  followSi 
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then,  that  unless  this  reservation  or  exception  is,  in  £etct,  a 
eryation  of  a  right  in  the  whole  passway,  that  is,  a  reseryation 
of  some  aliquot  portion  of  the  plaintiff's  interest  in  it,  it  musty 
according  to  this  principle,  be  deemed  to  be  void.  But  the 
right  of  a  passway  in  or  through  a  piece  of  land  is,  in  its  very 
nature,  to  be  exercised  upon  a  specific  part  of  the  land,  and  it  is 
impossible  to  conceive,  in  this  case,  of  a  right  in  the  plaintiff  to 
pass  to  and  from  his  wood-house  without  interrupting  and  in- 
fringing upon  the  rights  of  the  proprietor  who  might  have  that 
portion  of  the  gangway  which  adjoins  the  wood-house  aparted 
and  set  to  him.  Thus  the  effect  of  the  attempted  reservation 
of  the  passway,  if  valid,  would  be  the  same  as  the  granting  or 
deeding  to  another  of  that  part  of  the  gangway  which  does  not 
adjoin  the  wood-house  by  metes  and  bounds,  and  retaining  the 
other  portion  with  the  view  of  retaining  a  passway  to  it,  which 
would  be  but  an  attempt  to  make  partition  without  the  co- 
operation of  the  other  co-tenants,  and  therefore  cannot  be 
done.  Indeed,  the  only  way  in  which  the  plaintiff  could,  cou- 
fiistently  with  the  rules  of  law,  have  retained  Any  portion  of  or 
right  in  the  gangway,  after  conveying  away  a  portion  of  it^ 
would  have  been  to  have  conveyed  to  his  grantee,  not  his 
whole  undivided  half,  but  some  aliquot  part  or  portion  of  it; 
and  thus  he  would  have  left  remaining  in  himself,  instead  of  a 
right  to  go  over  it  to  his  wood-house,  a  right  in  the  whole, 
which  would  give  him  the  right  to  use  any  proper  part  of  it 
for  any  purpose,  not  inconsistent  with  the  rights  of  his  co* 
tenants,  while  it  remained  common  property.  But  whether 
this  would  have  given  him  the  right  to  use  it  for  the  mere 
purpose  of  going  to  his  wood-house  is  a  question  which  we 
need  not  now  discuss.  The  views  herein  expressed  will  be 
found  more  fully  considered  and  acted  upon  in  the  late  case  of 
Adam  v.  Briggs  Iron  Co.y  7  Gush.  861,  to  which  we  refer  for  a 
full  exposition  of  the  law  on  this  subject. 

The  superior  court  having  ruled  in  conformity  to  the  views 
here  expressed,  a  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 

Om  TmxAJsn  nr  OomiON  oahnot  Subject  Ooioioir  Fbopkbit  TO^ikimo- 
VLAB  Sbbvititdis  affeoting  th*  rights  of  his  oo-tenants:  HtUMuon  ▼.  Cha§6, 
eS  Am.  Deo.  646. 

CkiNYBTAHGH  BT  Mbrb  IHD  BouiTDs  of  ft  portion  of  the  oommon  estate  by 
a  eo-tenant  is,  acoording  to  some  of  the  authorities,  void,  and  not  merely  void- 
able at  the  election  of  the  other  co-tenants:  Dunean  ▼.  SphmteTf  41  Am.  Deo* 
400:  Smith  t.  Benmm,  31  Id.  614;  Bigdaw  v.  Toplif,  60  Id.  264;  DaaM  t. 
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Brown,  69  Id.  605,  and  notes  to  those  cases;  Hartford  and  SaMurp  Ore  Oik 
▼.  MUler,  41  Conn.  129-131 ;  and  what  a  co-tenant  cannot  do  directly  by  ex- 
press grant  he  cannot  do  indirectly  by  implied  grant:  Woodworth  r,  Roffmmd^ 
61  Id.  77.  Both  of  the  latter  cases  cite  the  principal  case.  But  aee  Freemaa 
on  Go-tenancy  and  Partition,  sees.  199-207. 

Tknaivt  is  Common  mat  Ck>9YST  Aliquot  PoBnov  of  hit  entire  intoreaU 
Bmiih  y.  BenKn^  31  Am.  Dec  614,  and  note  617. 

Co-TSKANT  CAiTNOT  ComnET  BT  DxED  WsoLB  OF  Bbeatb  held  m  oom- 
moD,  or  the  whole  of  a  distinct  portion,  nor  can  he  give  a  valid  release  Um 
injuries  done  thereto.  As  against  the  other  co-tenants,  snch  deed  is  moppnn^ 
thre  and  void:  Murray  ▼.  Hofttrty,  70  SL  320^  citing  the  principal 
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[28  COKNIcnCUT,  274.] 

KmuBH  Bttli  I8»  that  Forxion  Assignek  under  a  Vankmpt  law  can  tnm 
as  if  he  were  an  assignee  under  the  law  of  Rngland. 

Amxbioam  Bulb  is,  to  GLAas  Fobxiqn  Assioirxn  with  foreign  ezeentora^ 
administrators^  guardians,  etc,  who,  having  title,  rights  or  power,  by 
mere  operation  of  law,  have  it  co-extensive  only  with  the  sovereignty  of 
the  state  which  gives  it.  Connecticut  statute  of  1864  has  not  changed 
this  rule,  nor  does  it  authorize  foreign  assignees  to  sue  in  their  own  names 
by  way  of  interpleader  or  otherwise 

Altbouoh  FoKnoH  AssioirxB  may  bb  Allowxd  to  Sub  in  his  Own  Namb 
in  the  courts  of  Connecticut  as  a  more  act  of  courtesy,  when  there  is  no 
adverse  interest  to  be  affected,  yet  it  will  never  be  allowed  for  the  pur* 
pose  of  defeating  creditors,  no  matter  where  they  reside^  and  espeoially 
if  their  attachments  precede  the  assignment. 

flSATDTB  Repbbsbntativb  D018  NOT  Univbbsallt  Sucxjxed  by  legal  opera- 
tion to  the  decedent's  title  and  possession,  but  as  such  he  takes  the  prop-^ 
erty  only  which  is  within  the  state.  If  he  wishes  to  obtain  property 
which  is  abroad,  he  must  do  so  by  ancillary  appointment.  Tet  if  h* 
acquire  such  property  without  such  appointment,  he  may  hold  it  subject 
to  the  interposition  and  objection  of  creditors  and  legatees. 

LlOBHBB  OB  PowBB  CoNTBBiuu)  BT  Statutb  is  ouly  co-oxtonsive  with  th* 
sovereignty  from  which  it  emanates. 

ATiAOHiNa  Credrobs  Who  havb  Acquired  Valid  Lbn  in  Connecticot^ 
upon  a  debt  due  a  Massachusetts  insolvent,  may  enforce  their  lien  by 
prosecuting  their  claims  to  judgment  and  execution;  notwithstanding  the 
subsequent  discharge  of  the  insolvent  under  the  bankrupt  law  of  MaasaF 
bhusetts. 

QuALiTiXD  Judgment  mat  be  Had  and  execution  issue  against  property 
attached  by  creditors  in  Connecticut^  even  if  a  personal  judgment  against 
a  foreign  insolvent  is  prevented  by  his  dischai^^e  under  bankrupt  pro* 
oeedings  instituted  in  another  state 

Bill  in  equity  by  Upton  and  others,  as  assignees  in  insol* 
Tency,  under  the  Massachusetts  law,  of  the  estate  of  one  Mascm, 
a  resident  of  said  state,  and  sued  as  such,  and  against  one 
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Hubbard,  a  debtor  of  Mason's  when  he  went  mto  insolvency; 
and  also  against  other  creditors  of  said  Mason,  residents  of  said 
state,  and  who  had  sued  in  Connecticut  and  attached  the  debt 
dpe  by  Hubbard  to  Mason  by  foreign  attachment  These  suits 
were  pending  when  the  bill  was  brought,  the  attachments  hav* 
ing  been  served  November  4,  1857.  On  November  8,  1857, 
Mason  filed  a  petition  in  insolvency  in  the  county  court  of 
Massachusetts,  and  prayed  the  benefit  of  the  acts  of  that  state. 
Under  the  petition  and  laws  of  said  state,  a  creditors'  meeting 
was  held,  at  which  plaintifis  were  chosen  as  assignees  of  the 
insolvent's  estate.  Thereupon  the  judge  of  the  insolvent  court, 
in  pursuance  of  law,  conveyed  to  plaintifis,  as  assignees,  all  the 
real  and  personal  property  of  Mason,  at  the  same  time  grant- 
ing the  insolvent  an  absolute  discharge  from  all  debte  which 
had  then  or  might  thereafter  be  proved  against  him,  under  the 
insolvent  law  of  that  state,  founded  on  contracte  made  or  to  be 
performed  within  said  stete.  This  suit  was  instituted  under 
the  Connecticut  act  of  1854,  providing  that  whenever  any  party 
indebted  to  another  shall  refuse  to  pay  the  debt  because  of  its 
being  atteched  in  his  hands  by  foreign  attachment,  the  party 
to  whom  the  refusal  is  made  may  institute  suit  in  equity,  in 
the  nature  of  a  bill  of  interpleader,  and  the  court  in  such  suit 
is  empowered  to  determine  to  whom  the  debt  is  due,  and  may 
order  what  disposition  shall  be  made  of  the  same,  and  may 
make  any  other  order  necessary  to  do  justice  between  the  par- 
ties. There  was  a  demurrer  to  the  bill,  which  was  overruled, 
and  the  allegations  therein  conteined  found  to  be  true.  It  was 
decreed  that  the  attachment  suits  be  discontinued,  and  that 
Hubbard  pay  the  coste  thereof  out  of  the  funds  of  Mason  in  his 
hands;  that  the  amount  found  by  the  court,  together  with  the 
balance  of  the  debt  due,  be  paid  to  plaintifiii.  From  this  decree 
there  is  error  to  this  court. 

Tyler  and  C  /.  Beed^  of  Massachusetts,  for  the  plaintifis  ixh 
error. 

T.  C.  Perkins  cmd  B.  Sanfordj  of  Massachusetts,  for  the  de- 
fendante  in  error. 

By  Court,  Bllswobth,  J.  We  are  all  satisfied  that  there  is 
error  in  the  judgment  of  the  superior  court;  but  as  this  does 
not  necessarily  make  an  end  of  the  case,  it  may  be  well  for  us 
to  state  our  views  upon  the  questions  so  ably  and  elaborately 
argned  be&re  us. 
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A  majority  of  the  court  are  of  opinion  that  the  petitioners^ 
as  foreign  aseignees,  cannot  of  right  inaintAin  their  suit  against 
these  respondents,  either  on  principles  of  the  common  law  or 
imder  the  provisions  of  the  statute  of  1854. 

We  suppose,  however,  that  in  the  English  courts,  certainly 
from  the  time  of  the  American  revolution,  the  course  of  decis* 
ions  is  well-nigh  uniform,  that  a  foreign  assignee  under  a  bank- 
rupt law  can  sue  in  their  courts  as  if  he  was  assignee  under 
their  own  law.  They  hold  this  principle  on  the  ground  that  a 
general  assignment  under  the  statute  is  equivalent  to  a  special 
assignment  by  the  party,  and  then,  applying  the  doctrine  of 
international  law,  that  what  constitutes  a  transfer  in  the  place 
of  the  owner's  residence  constitutes  a  good  transfer  everywhere, 
they  make  a  good  and  perfect  legal  title  in  the  assignee.  But 
the  courts  in  this  country  have  not  given  their  assent  to  this 
course  of  argument,  though  some  of  our  jurists  think  it  is  the 
correct  one.  The  law  of  the  American  courts  is  generally 
quite  otherwise,  as  an  absolute  doctrine  of  the  law.  They 
seem  to  class  foreign  assignees  with  foreign  executors,  admin- 
istrators, guardians,  conservators,  and  selectmen,  who,  having 
title,  right,  or  power  by  mere  operation  of  law,  have  it  coex- 
tensive only  with  the  sovereignty  of  the  state  which  gives  it. 
Hence  it  follows  that  such  title,  right,  and  power  have  no  ex- 
istence in  another  sovereignty,  and  are  not  of  course  recognised, 
though  they  are  admitted  in  certain  cases  as  a  matter  of 
courtesy.  This  doctrine  is  familiar  to  every  lawyer  in  the  case 
of  foreign  executors  and  administrators,  and  we  perceive  no 
reason  why  it  is  not  equally  true  as  to  foreign  assignees.  They 
are  mere  agents  of  the  law — ^instruments  of  the  government 
to  settle  the  affairs  of  d  deceased  or  bankrupt  debtor.  And  in 
•our  view,  there  is  essentially  no  difference  whether,  in  conse- 
quence of  an  act  of  bankruptcy,  as  in  England,  the  bankrupt* 8 
estate  is  forced  from  him,  or  he  sets  the  law  in  motion  himself 
by  a  conveyance  in  bankruptcy  in  the  first  instance.  It  is  a 
local  governmental  proceeding. 

This  doctrine  has  often  been  recognized  and  concurred  in  in 
this  state,  and  we  believe  has  never  been  called  in  queetioo. 
In  the  case  of  Taylor  v.  Oeary,  Kirby,  313,  our  highest  court 
held,  upon  solemn  argument,  that  the  commission  of  bank- 
ruptcy against  the  defendants  in  England  did  not  secure  their 
effects  here,  but  that  they  remained  as  before,  transferable  by 
them,  and  open  to  the  attachment  of  their  creditors,  as  well 
British  as  American.    The  same  general  doctrine  is  held  in 
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the  case  uf  Riley  v.  RUeyj  3  Day,  74  [8  Am.  Dec.  260].  Our 
courtB  have  never,  bo  £Eur  as  we  know,  recognised  the  abeolute 
right  of  foreign  assignees  to  institute  suits  here  in  their  own 
names,  though  it  perhaps  may  he  allowed  as  a  mere  act  of 
courtesy,  as  has  often  been  done  elsewhere,  if  there  be  no  ad- 
verse interest  to  be  affected;  but  it  is  never  allowed  to  defeat 
creditors,  be  the  place  of  their  residence  where  it  may;  and 
especially  not  if  their  attachments  precede  the  assignment. 

Among  the  most  important  cases  on  this  subject,  we  men* 
lion  those  of  Abraham  v.  PUstorOj  8  Wend.  550  [20  Am.  Dec. 
738];  Hoyt  v.  Thompson,  5  N.  Y.  320;  Booth  v.  Clark,  17  How. 
838;  and  MUne  v.  Moretonj  6  Binn.  353  [6  Am.  Dec.  466];  in 
which  cases  the  subject  is  examined  with  great  learning  and 
ability,  and  all  the  cases  in  the  books  are  referred  to.  The 
main  doctrine  will  be  found  to  be  much  as  laid  down  in  the 
cape  in  Eirby,  before  mentioned,  with  this  addition,  perhaps, 
that  by  mere  courtesy  foreign  assignees  are  allowed  to  sue  in 
their  own  names,  where  there  is  no  attachment,  lien,  or  clafm 
adverse  to  the  assignment. 

Even  in  the  English  view  of  a  transfer  by  bankruptcy,  it  is 
not  easy  to  see  how  a  foreign  assignee  really  sues  in  his  foreign 
representative  character,  since,  in  that  view,  the  assignment  is 
held  to  be  a  transfer  as  much  as  if  it  was  a  private  sale,  in 
which  latter  case  we  know  the  vendee  gets  a  personal  title  the 
world  over.  An  executor  gets  such  a  title  to  chattels  which 
are  within  the  state  of  the  decedent's  domicile,  so  that  they 
can,  in  case  of  their  being  stolen  or  lost,  be  reclaimed  by  the 
executor  as  his  own  property,  and  in  his  own  name.  The 
domicile  of  a  person  in  life,  wherever  he  is,  by  a  legal  fiction 
draws  the  property  to  himself,  so  that  he  is  said  to  be  possessed 
of  it  there;  but  this  is  not  true  when  the  owner  dies,  having 
no  longer  any  place  of  domicile.  A  statute  representative 
does  not  universally  succeed  by  legal  operation  to  his  title  and 
possession,  but  as  such  he  takes  the  property  only  which  is 
within  the  state.  If  he  is  the  principal  representative; 
such  as  the  principal  executor  or  administrator,  or  is  a  legal 
assignee,  and  wishes  to  obtain  the  property,  which  is  abroad, 
he  must  go  there,  and  by  an  ancillary  administration  or  ap* 
pointment  get  authority,  or  employ  some  one  else  to  do  so  in 
his  own  name,  and  remit  what  he  receives  to  the  principal  ex- 
ecutor, etc.  If,  indeed,  the  principal  executor  or  the  assignee 
go  there  himseli^  and  without  acquiring  local  authority  collects 
a  debt  or  receives  property  belonging  to  the  estate,  it  is  well 
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enough,  we  suppose,  if  the  creditors  or  legatees  there  do  not 
interpose  and  object;  for  in  such  a  case,  the  same  Bad  is  ao- 
oomplished  which  could  be  reached  through  an  ancillary  ad- 
ministration, and  the  law  does  not  require  any  unnecessary 
formality  and  expense,  but  looks  at  the  substance  of  the  thing: 
Hclcowb  V.  PhelpSy  16  Conn.  127,  133;  Lawrence  v.  KiUeridgCy 
21  Id.  582  [56  Am.  Dec.  385];  Story's  Confl.  L.,  sec.  404. 

We  cannot  think  it  necessary  to  cite  cases  to  show  that,  in 
strictness,  a  mere  license  or  power  conferred  by  statute  is  only 
co-extensive  with  the  sovereignty  from  which  the  license  or 
power  emanates.  In  England,  administration  may  be  granted 
in  the  province  of  Canterbury  or  in  that  of  York,  or  it  may  be 
granted  in  certain  jurisdictions,  denominated  "  royal  peculiars,'' 
like  the  city  of  London,  which  are  entirely  independent  of  the 
ecclesiastical  courts,  and  administration  can  be  taken  out  only 
when  there  are  bona  notabiUa:  1  Williams  on  Executors,  258. 
If  it  be  taken  out  elsewhere,  it  is  utterly  void.  Movables  are 
assets  where  they  happen  to  be  at  the  decease  of  the  owner; 
chattels  real,  where  the  land  is  situate;  judgments  and  the  like, 
where  the  records  are  kept;  bonds,  etc.,  where  the  deeds  aie 
kept;  and  simple  contracts,  including  notes  and  bills,  where 
the  debtors  reside:  Story's  Confl.  L.,  sec.  514. 

We  will  not  dwell  longer  on  the  point,  and  will  only  remaik, 
in  leaving  it,  that  in  no  view  of  the  case  will  a  bill  of  inte^ 
pleader  Ue  at  the  common  law,  for  such  a  bill  lies  only  in  be- 
half and  on  the  application  of  the  stake-holder,  while  the 
present  case  is  not  of  that  character,  nor  does  it  resemble  such 
a  case  in  any  respect  whatever. 

Let  us  then  inquire  if  the  statute  of  1854  affords  relief 
Does  that  authorize  foreign  assignees  to  sue  in  their  own  names 
by  way  of  interpleader  or  otherwise?  We  have  already  said 
that  a  majority  of  the  court  think  that  it  does  not;  though  the 
language  of  the  act,  if  construed  literally,  is  broad  enough  for 
this  purpose.  Those  of  us  who  entertain  this  opinion  believe 
that  the  legislature,  in  passing  the  act,  had  nothing  of  this  kmd 
in  view,  and  think  that  we  should  not  be  justified  in  giving  the 
act  the  broad  construction  claimed  by  the  plaintiff's  counsel 
Nor  is  there  any  necessity  for  resorting  to  such  a  construction 
of  the  act,  for  at  all  times  the  equitable  owner  of  a  debt  which 
has  been  attached  has  the  right  to  show  his  title  to  it  in  his 
defense  on  the  scire  facias:  Barber  v.  Hartford  Bankj  9  Conn 
407.  We  conceive  the  object  of  this  statute  to  be  to  give  a 
rammary  remedy  in  oases  where  the  plaintiff  comes  into  court 
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and  has  a  right  to  come,  as  in  other  instances  at  common  law. 
We  cannot  believe  for  one  moment  that  the  legislature,  by  this 
simple  act  of  ordinary  legislaticm,  the  object  and  aim  of  which 
are  perfectly  manifest,  intended  to  repeal  a  great  principle  of 
intemation^  law,  and  open  the  courts  to  parties  who  had  no 
standing  or  capacity  in  them  before,  whether  at  law  or  equity. 
But  even  were  it  otherwise  doubtful,  the  circumstance  that 
these  persons  come  here  to  prosecute  without  the  necessity  of 
giving  bonds  for  a  faithful  execution  of  their  trust  would  have 
weight  with  us  in  determining  the  construction  of  the  statute. 
Without  such  security  for  their  rights,  our  citizens  might  well 
complain  that  property  should  be  allowed  to  be  carried  out  of 
this  jurisdiction,  and  beyond  their  reach,  and  not  only  so,  but 
there  administered  in  a  foreign  state,  imder  laws  different  from 
our  own. 

But  there  is  another  equally  serious,  and  in  our  judgment 
fatal,  objection  to  this  decree.    The  attaching  creditors,  by  pur- 
suing the  steps  of  our  law,  certainly  acquired  a  lien  upon  the 
debt  due  from  Mr.  Hubbard  which  no  foreign  proceedings 
under  the  bankrupt  law  of  Massachusetts  can  destroy  or  impair, 
without  allowing  an  extraterritorial  effect  to  the  law  of  that 
state  in  conferring  title  upon  the  assignees,  which  we  cannot 
do.     The  right  of  the  attaching  creditors  to  the  lien  obtained 
by  their  attachments  being  good  here  must  remain  good,  and 
we  see  not  why  they  may  not  enforce  that  lien  by  prosecuting 
their  suits  to  judgment  and  execution,  which  is  the  only  possi- 
ble mode  of  realizing  anything  from  the  lien  known  to  our  law. 
We  suppose  we  have  no  occasion  at  this  time,  and  perhaps 
ooght  not,  to  proceed  further  in  expressing  our  views  upon  the 
case;  for  we  do  not  know,  even  if  the  cases  are  re-entered  in 
the  superior  court,  that  the  plaintiffs  will  ever  recover  judgment 
therein.    It  is  most  earnestly  contended  that  they  cannot,  and 
that,  if  they  do  not,  of  course  all  controversy  about  the  title  to 
the  debt  due  from  Mr.  Hubbard  is  at  an  end,  and  that  even  if 
judgment  shall  be  recovered,  in  the  end  it  will  amount  to 
nothing  substantial.     We  are  not  prepared  to  say  how  this 
may  be,  and  what  would  be  the  effect  of  the  discharge  of 
Af  ason  from  his  debts  in  Massachusetts  if  pleaded  here,  and 
especially  upon  this  lien,  which  is  good  in  Connecticut,  and  to 
Teach  which  it  is  said  a  conditional  execution  may  be  issued. 
It  seems  to  us  that  if  Mason  himself  shall  appear  in  our 
ooort  and  answer  to  these  attachment  suits,  or  if  the  assignees 
jh^ll  appear  for  him  and  prevent  a  recovery,  it  will  put  an  end 
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(o  hifl  pereonal  liability;  but  if  judgment  against  ^im  penon- 
iiUy  is  prevented  on  the  ground  of  his  dieoharge  in  MaaBaehih 
setts  under  proceedings  in  bankruptcy  there,  then,  as  is  claimed, 
and  we  think  with  much  force,  a  qualified  judgment  may  be 
had,  and  execution  issued  against  the  property  attadked. 
Several  cases  where  this  has  been  done  are  cited  by  coanBd, 
one  in  the  circuit  court  of  the  United  States  in  this  circnit, 
that  arose  under  the  old  bankrupt  law  of  the  United  StateSi 
which  contained  a  clause  excepting  liens,  etc.,  and  some  othen, 
more  especially  those  of  Davenport  v.  Tiltim^  10  Met  820,  J«ei 
V.  Sturgisj  12  Id,  468,  and  Peck  v.  JennesSj  7  How.  618. 

And  here  again  another  question  arises.  Suppose  the  lim 
can  be  preserved  to  the  attaching  creditors  and  converted  into 
•money  as  above  suggested,  will  or  will  not  these  creditors  be 
beld  accountable  for  the  money  in  Massachusetts,  where  all  the 
parties  reside,  to  the  assignees  of  Mason  ?  Or  will  the  lieo, 
being  good  in  Connecticut,  the  ritus  of  the  property  in  question, 
have  precedence  everywhere?  We  leave  the  question  with 
these  suggestions,  for  further  inquiry  here  or  elsewhere,  as  the 
parties  before  us  shall  have  occasion  to  make  it  in  enfiorang 
their  rights. 

There  is  manifest  error  in  the  decree  below. 

In  this  decision  the  other  judges  concurred;  Banfobd,  J^ 
with  some  doubt,  however,  whether  the  suit  ought  not  to  be 
entertained  under  the  statute  of  1854. 

Judgment  reversed. 


Right  or  Fdrbon  Asbiqkxb  to  Sui:  See  BMt.  Oarikti^  SAm.  Dee.4S3^ 
and  note  486;  JMituom  ▼.  Ormoder,  17  Id.  762,  note  769;  and  aee  elM  the 
principal  oaae  distingniahed  on  thia  point  in  Coobe  t.  Timm  qf  Oramgt^  48 
Conn.  410. 

EzBOUTOB  OB  AoMnnsrrBATOB  can  AoHnnsiBB  only  upon  pwipertj  situ- 
ate within  the  atate  from  whoee  oonrta  he  derivea  hia  powera:  PattmootTi 
Suceesskmt  41  Am.  Dec  341;  8.  C,  43  Id.  230,  and  note  239;  Sabnomd  ▼. 
Price,  i2  Id.  204;  Fietchar  ▼.  Sanders,  32  Id.  96,  and  note  106^  107.  Prop- 
erty belonging  to  the  decedent  in  another  atate  can  only  be  eoflected  by  ao 
adminiatrator  appointed  thero:  Abbott  ▼.  Coimm,  67  Id.  736,  and  note  74a 
Bat  in  the  abaence  of  an  ancillary  adminiatration,  a  principal  adminiatrator 
or  execntor  can  collect  or  remove  property  or  debta  due  or  aitnate  in  a&oUMt 
atate  if  Tolnntarily  paid  or  given  up:  Marcy  ▼.  Marcy^  32  Conn.  322,  cttiag 
the  principal  caae.  On  thia  latter  pointy  aee  Vroom  ▼.  Van  Home,  42  As^ 
Dea  94,  and  note  100. 

DncHABoi  m  Ihsolvbnot  does  hot  AjmoT  Nov-aiauyaHiBi  Stm^fh  ▼. 
Mar^  43  Am.  Dec  451;  Larrabee  ▼.  Tatbott,  46  Id.  637;  TObeUt  ▼•  Pkhr^ 
imft.  Ki  Td.  48i  Mt^  T.  Merriam,  64  Id.  721,  and  oitafeiona  in  notea  to  thaat 
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hmrg  ▼.  Perldfu,  51  Am.  Dec.  61;  CdlmmY,  Spence^  60  Id.  140;  Pike  T.  McDtm- 
M,  64  Id.  670;  Clark  ▼.  Rowtxng,  53  Id.  290»  and  extended  note  thereto  296- 
800. 

Laws  of  State  hayb  No  Liqal  Effect  bitonv  Lxmits  of  hxr  Tkrrx- 
tort:  Smkk  ▼.  Ch^reyt  61  Am.  Dec.  617;  Pome  ▼.  Letter^  44  Conn.  203;  con- 
■eqnently  local  law  of  New  Jersey  cannot  vest  property  in  a  receiver,  the 
property  being  hi  Conneoticnt:  Pond  ▼.  Coohe^  46  Id.  132;  and  the  giving 
effect  to  the  laws  of  a  sister  state  or  foreign  country  in  transfers  of  perHonal 
property  within  their  limits  is  an  act  of  comity,  and  not  a  recognition  of  a 
tight.  This  comity  will  be  extended  when  there  is  no  reason  to  the  contrary, 
and  no  interests  of  the  citizens  of  either  of  the  states  if^^^^tig  the  prtection 
of  the  law  are  injuriously  affected  by  such  recognition:  Paime  v.  Lester,  44 
Id.  203.  The  Connecticut  cases  cite  the  principal  case.  The  oouxis  of  one 
state  will  not  enforce  the  laws  of  another  when  they  dash  with  the  rights  of 
citiaens  of  the  former:  Kanaga  ▼.  Taylor,  70  Am.  Deo.  62;  McLean  v.  Hardm^ 
19  Id.  74%  and  note  743w 


E^ABNEY   V.    FaBSELL. 

[28  CONNBCTICUT,  817.] 

Oronotm  of  Wmnasxs  Who  TxsrriFr  that  Thet  abb  AoQiTAiirrED  with  tha 
effect  which  privies  and  sties  have  upon  the  air  about  them,  that  thej 
have  examined  the  premises  as  to  their  nature  and  condition,  are  compe- 
tent evidence  as  to  whether  or  not  such  privies  and  sties  are  nuisances, 
and  whether  they  must  or  would  make  plaintiff's  house  uncomfortable. 

Pboov  of  Dsolabations  of  Deceased  Wife  is  competent  to  show  that 
she  complained  of  offensive  smells  from  nuissnces  while  suffering  from 
them,  and  during  the  time  mentioned  in  the  declaration;  the  witnessea 
testifying  that  the  offensive  smells  were  also  perceived  by  them. 

Pabtt  mat  Reooyeb  not  okly  fob  Injubibs  Donb  to  himself  by  a  nui« 
sance,  but  also  for  those  done  to  his  family,  and  when  the  declaration  con« 
tains  averments  of  such  injuries,  evidence  to  prove  them  is  admissible. 

Pabtt  has  Bjoht  to  havb  Jubt  Pam  upon  All  Alleoation8  contained  ia 
the  declaration,  and  he  is  entiUed  to  their  verdict  if  he  sustains  by  hii. 
proof  any  of  the  allegations  showing  a  cause  of  action. 

The  opinion  contains  the  facts. 

OraveSy  in  support  of  the  motion  for  a  new  trial. 
Cailin  and  BarbouVy  contra. 

By  Court,  Butler,  J.  Three  questions  were  raised  in  this 
case,  and  they  will  be  considered  in  the  order  in  which  they 
stand  upon  the  record. 

The  defendant  complains,  in  the  first  place,  that  the  court 
erred  in  admitting  the  opinion  of  the  witnesses,  although  oon« 
nected  with  the  facts  on  which  the  opinion  was  based,  upon  tha 
question  whether  the  privies  and  sties  described  in  the  declara 
tion  were  or  were  not  nuisances,  and  so  nuisances  that  they 
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must  and  would  make  the  plaintiff's  honse  tmoomfortable. 
The  witnesses  testified  that  they  were  acquainted  with  the 
effects  which  privies  and  sties  have  upon  the  air  about  them. 
It  is  obvious,  then,  that  if  the  subject-matter  was  of  such  a 
character  that  they  could  become  experts,  they  were  ezp^rts, 
and  as  such  properly  permitted  to  testify.  And  if  such  was 
not  the  character  of  the  subject-matter,  yet  we  are  clearly  of 
opinion  that  the  testimony  was  admissible,  within  the  princi- 
ples sanctioned  by  this  court  in  the  case  of  Porter  v.  Peqwnvnee 
Mfg.  Co.y  17  Conn.  249.  In  that  care,  individuals  who,  by  their 
personal  observation,  had  acquired  a  knowledge  of  the  charao- 
ter  of  the  stream,  and  also  of  the  dam  erected  thereon,  were 
permitted  to  testify  whether,  in  their  opinion,  the  dam  was  suf- 
ficiently strong  to  withstand  the  stream;  not  on  the  ground 
that  they  were  technically  experts,  acquainted  professionally 
with  the  force  of  water  in  streams,  and  the  strength  of  dam  re* 
quired  to  resist  it,  but  on  the  ground  that,  as  practical  and  ob- 
serving men,  having  knowledge  of  facts  which  such  men  would 
observe  and  understand,  their  judgment  or  opinion,  in  conneo- 
tion  with  the  facts  so  observed,  were  admissible.  And  the  court 
well  said,  that  to  preclude  them  from  giving  their  opinion  on  the 
subject  in  connection  with  the  facts  testified  to  by  them  would 
close  an  ordinary  and  important  avenue  to  the  truth.  So  here, 
the  witnesses  were  acquainted  with  the  effects  which  privies 
and  sties  have  upon  the  air  about  them.  They  examined  the 
premises,  and  testified  as  to  their  nature  and  condition.  Such 
knowledge  and  such  facts  are  within  the  reach  and  observation 
of  ordinary  men;  and  an  examination  of  the  premises  by  pro* 
fcssional  men  as  experts,  and  an  opinion  from  them  in  oonnee* 
tion  with  the  facts,  would  have  been  of  no  more  value  than  that 
of  the  witnesses  called.  Opinion  as  to  the  future  and  perma- 
nent offensiveness  of  the  privy  and  sty  was  important  and  ad- 
missible. It  was,  therefore,  clearly  proper  that  the  testimony 
should  be  received.  Those  witnesses  were  as  well  qualified  to 
judge  whether  the  privy  and  pig-sty  were  and  would  continue 
to  be  offensive  or  not,  and  whether  so  offensive  as  to  render  the 
plaintiff's  house  uncomfortable,  as  any  witnesses  could  be,  and 
as  the  witnesses  in  the  case  named  were  to  judge  of  the  rapid- 
ity and  force  of  the  stream,  and  of  the  probability  that  it  would 
force  away  the  dam  which  was  erected  across  it:  See  also  Col> 
irUl  V.  Myricl,  12  Me.  222. 

The  record  shows,  in  the  second  place,  that  the  plaintiff 
offered  witnesses  to  prove  that  his  wife  (deceased  at  the  time  ol 
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the  trial)  complained  of  the  offensive  smells  from  the  nnisanceti 
while  suffering  from  them  and  during  the  time  named  in  the 
declaration;  the  witnesses  testifying  that  the  offensive  smells 
were  also  perceived  by  them.  This  evidence  was  objected  to. 
The  court  ruled  that  the  plaintiff  might  show  that  complaint 
was  made  while  the  party  was  suffering  from  the  stench,  but  ex- 
<^luded  the  testimony  so  far  as  claimed  for  any  other  purpose. 

A  man  may  recover,  not  only  for  injuries  done  to  himself  by 
«  nuisance,  but  for  those  done  to  his  family.  In  this  case,  the 
declaration  contains  an  averment  of  annoyance  to  the  family, 
«nd  evidence  to  prove  that  averment  was  admissible.  The 
motion  shows  that  the  wife  was  suffering  from  the  nuisances. 
It  is  difficult  to  perceive  why  the  complaint  of  a  i)er8on  suffer- 
ing from  a  nuisance  may  not  be  received  as  an  expression  of 
bodily  or  mental  feeling,  and  as  original  evidence,  as  well  as 
in  any  other  case  of  annoyance  or  injury. 

Whether  the  annoyance  or  injury  were  real  or  feigned  was 
for  the  jury  to  determine,  as  in  all  other  cases  of  suffering  and 
complaint. 

The  defendant  complains,  in  the  third  place,  that  he  proved, 
or  offered  evidence  to  prove,  that  the  privy  was  not  a  nuisance, 
and  asked  the  court  to  charge  the  jury  that  if  they  so  found, 
the  verdict  on  the  first  count  must  be  for  the  defendant.  The 
court  did  not  so  charge,  but  instructed  them  that  if  they  found 
either  the  privy  or  the  sty  to  be  a  nuisance,  they  must  find  fivr 
the  plaintiff  on  that  count. 

The  claim  of  the  plaintiff  substantially  is,  that  inasmuch  as 
the  sty  was  alleged  to  be  a  nuisance  in  both  counts  of  the  dec- 
laration, and  the  privy  was  alleged  to  be  a  nuisance  in  the  first 
count  only,  he  had  a  right,  as  a  matter  of  law,  to  insist  that 
the  jury  should  not  pass  upon  the  allegations  in  the  first  count 
in  relation  to  the  sty,  but  as  to  that  count  should  pass  upon 
the  privy  alone,  and  regard  no  allegations  in  relation  to  the 
«ty,  excepting  those  contained  in  the  second  count. 

This  claim  cannot  be  sustained.  By  the  law  of  Connecticut, 
A  jury  may  return  a  general  verdict;  and  the  plaintiff  has  a 
flight  to  have  them  pass  upon  all  the  allegations  in  the  declara- 
tion, and  he  is  entitled  to  their  verdict  if  he  sustains  by  his 
proof  any  of  the  allegations  showing  a  cause  of  action.  The 
<x>urt  had  no  power,  therefore,  to  withdraw  the  allegations  of 
the  first  count  in  relation  to  the  sty  from  the  consideration  of 
the  jury,  and  direct  them  to  disregard  those  allegations.  It 
^ould  be  a  violation  of  all  principle  to  do  so  in  such  a  case. 
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And  if  the  second  count  ehoiild  be  defective,  §o  that  judgment 
thereon  might  be  arrested,  and  the  court  should  tell  the  jury 
to  return  their  verdict  for  the  plaintiff  if  they  found  the  sty  to 
be  a  nuisance  on  the  second  count  only,  which  was  bad,  and 
not  on  the  first,  which  was  good,  they  might  thereby  deprive 
the  plaintiff  of  his  verdict  and  do  him  a  gross  wrong.  If  the 
defendant  desired  to  make  a  special  issue,  and  have  a  special 
verdict  in  relation  to  the  privy,  he  should  iiave  provided  for  it 
by  his  pleading,  and  net  sought  to  obtain  it  by  asking  the 
court  to  direct  the  jury  to  disregard  any  proper  or  essential 
allegation  in  either  count  of  the  declaration.  The  end  desired 
might  also  have  been  attained  by  a  request  to  the  court  to 
inquire  of  the  jury  how  they  found  in  respect  to  the  privy. 
A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  advised. 


ErmxNOB  of  WmrESSES  not  Ezpkrts  not  admiaiibl*  in  ^nmcaUaa  for 
nninnce:  Luning  ▼.  State,  52  Am.  Dec  153. 

Pabtt  can  Rbcovxb  onlt  Damages  for  an  injuy  to  yropcKj  cuwd  bf 
aniflanco:  CammMonen  ▼.  Wood,  49  Am.  Dec  582. 

All  Issues  of  Fact  Bfusr  be  Left  to  Jubt:  8coU  ▼.  NichoUf  61  Am. 
Deo.  503,  and  note  508,  upon  which  there  is  any  evidence:  Fkmmg  ▼.  Jlamt 
Am.  Co,,  33  Id.  33;  Bank  qf  PUttimrgh  v.  Whitehead,  36  Id.  186. 

The  frinoipal  case  is  gitbd  in  Sydleman  ▼.  BethoUh,  43  Conn.  12;  a*  be- 
ing an  instance  npon  the  facts  therein  contained  where  the  opinioDS  of  wife- 
■eases  who  are  not  experts,  but  simply  common  observersi  in  regMd  t» 
appsaranoes,  faota,  and  conditions,  are  teoeiyed  in  evidsiMa. 


Savage  v.  Doolby* 

[28  COWNBCnCUT,  4U.J 

fsiOB  OuTBTANDnro  MoRTOAOE  IN  Third  Paiitt  is  only  a  pledge  of  land 
as  secnrity  for  a  debt,  and  is  to  be  regarded  ss  a  legal  title  In  the  mort- 
gagee, or  his  assignee,  only  for  the  purpose  of  enforcing  payment,  and 
when  another  who  has  no  interest  in  the  debt  attempts  to  set  it  up  for 
his  own  benefit,  this  is  in  fraud  of  the  purpose  for  which  it  was  given. 

pAKTT  Who  has  No  Rights,  either  as  mortgagee  or  assignee,  cannot  set  up 
an  outstanding  mortgage,  in  favor  of  some  third  person,  to  defeat  the 
title  of  a  plaintiff  in  ejectment  who  is  a  second  mortgagor;  and  it  caj» 
make  no  difference  whether  the  party  attempting  to  set  up  such  mort- 
gage has  such  interest  in  the  land  as  will  enable  him  to  redeem,  and  thua 
acquire  the  rights  of  an  assignee  of  the  mortgage. 

Ab  MPr  weee  Mobtqaoob  and  Mobtgaoee,  the  Iqgal  title  Is  in  the  mort- 
gagee, even  in  case  of  satisfied  mortgages,  provided  they  were  not  paid 
nntil  alter  the  expiration  of  the  law  day. 
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Ejbctmsnt.  Dooley  mortgaged  the  premifies  in  dispute  ta 
the  Hartford  Savings  Bank  and  Building  Association.  This 
mortgage  was  outstanding  and  unsatisfied  at  the  time  of  thi» 
suit,  and  Dooley  set  up  this  outstanding  title  as  a  defense- 
against  Savage,  to  whom  he  had  mortgaged  the  same  land  by 
warranty  deed,  excepting  from  the  covenants  therein  the  in- 
cumbrance of  the  prior  mortgage  above  mentioned.  Dooley^ 
at  the  time  that  the  mortgage  was  made  to  Savage,  also  gave- 
another  on»to  the  firm  of  Foster  &  Co.;  this  latter  mortgage 
containing  the  same  exceptions  as  the  one  given  to  Savage,, 
and  each  of  the  latter  mortgages  excepting  the  other  fVom  the^ 
incumbrance  before  mentioned.  Both  of  the  latter  mortgagee 
had  been  foreclosed,  and  the  case  on  these  facts  was  reserved 
for  the  advice  of  this  court. 

LowMbury,  for  the  plaintiff. 
Wrighty  for  the  defendant. 

By  Court,  Hinmak,  J.  We  have  not  been  able  to  distinguish 
this  case  from  those  of  Burr  v.  Spencer^  26  Conn.  159  [68  Am. 
Dec.  879],  and  Porter  v.  Seeley,  13  Id.  564.  It  was  said  that 
the  right  of  the  defendant  to  redeem  the  bank  mortgage  gives 
him  such  an  interest  in  the  property  as  to  preclude  his  being 
considered  as  a  stranger  to  it,  and  that  consequently  he  i» 
authorized  to  take  advantage  of  the  mortgage  to  defeat  tho 
plaintiff's  title;  and  is  not  estopped  from  doing  so  because  that 
mortgage  was  declared  to  be  outstanding  in  the  plaintiff's 
deed,  and  was  specially  excepted  from  the  covenant  against 
incumbrances.  The  case  of  Porter  v.  Seeleyy  eupra^  was  not 
decided  upon  the  ground  that  the  defendant  was  such  & 
stranger  to  the  mortgage  attempted  to  be  set  up  that  he  would 
not  have  the  right  to  redeem  it.  That  fact  was  not  alluded  to 
as  having  any  bearing  upon  the  decision,  and  the  idea  of  the 
existence  of  an  estoppel  was  expressly  repudiated.  On  the 
contrary,  the  case  was  put  upon  the  ground  that  a  prior  out- 
standing mortgage  in  some  third  person  was  not  inconsistent 
with  a  legal  title  in  the  plaintiff;  in  other  words,  that  such  a. 
mortgage,  though  in  form  a  legal  title,  is,  in  substance,  only  » 
pledge  of  the  land  as  a  security  for  the  debt,  and  is  to  be 
regarded  as  a  legal  title  in  the  mortgagee,  or  his  assignee,  only 
for  the  purpose  of  enforcing  payment.  When  used  for  tlii» 
purpose,  it  is  performing  the  office  for  which  it  was  given;  but 
when  a  third  person  who  has  no  interest  in  the  debt  attempts 
to  set  it  up  for  his  own  benefit,  he  is  attempting  to  use  it  iiv 
fraud  of  the  purpose  for  which  it  was  given;  and  such  a  use^ 
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if  allowedy  would  enable  a  party  in  poesession  io  keep  pooooo- 

fiion  of  property  to  which  he  has  no  title,  i^alnat  the  real 
owner,  who  has  only  pledged  it  as  security  for  a  debt.  In  the 
case  of  Burr  y.  Spencerj  26  Conn.  169  [68  Am.  Dec.  879],  we 
intended  to  recognize  and  follow  the  case  of  Porter  y.  SeeUy, 
18  Id.  564.  And  when  it  is  said  that  an  outstanding  mort- 
i;age  in  a  stranger  cannot  be  set  up  to  defeat  a  plaintiff,  or 
show  that  he  has  no  title,  what  is  meant  is,  that  one  who  has 
himself  no  rights,  either  as  mortgagee  or  assignee,  cannot  set 
up  a  mortgage  that  may  happen  to  be  outstanding  in  t&Yor  of 
«ome  third  person.  And  whether  he  has  such  an  interest  in 
the  land  as  will  enable  him  to  redeem,  and  thus  acquire  the 
rights  of  an  assignee  of  the  mortgi^e,  can  make  no  difference. 
Until  he  does  redeem,  he  is  as  much  a  stranger  to  the  mort- 
i;age  as  if  he  had  no  interest  in  the  land. 

There  is  no  conflict  between  the  cases  of  Porter  y.  Sedey^ 
^upra^  and  Burr  y.  Spencer ^  eupra,  and  those  of  Smith  y.  Vineenif 
16  Conn.  1  [38  Am.  Dec.  52],  and  Phelps  y.  Sage^  2  Day,  151. 
In  the  last-named  cases,  the  parties  claimed  directly  under 
mortgages  to  themselyes,  and  those  cases,  therefore,  merely 
•decide  that  as  between  the  mortgagor  and  mortgagee  the  legal 
title  is  in  the  mortgagee,  eyen  in  the  case  of  satisfied  mort- 
gages, proyided  they  were  not  paid  until  after  the  expiration  of 
the  law  day.  This  doctrine  in  respect  to  satisfied  mortgages 
may  operate  as  a  qualification  of  some  of  the  reasoning  of  the 
<x>urt  in  Porter  y.  Seeley^  eupra,  but  is  clearly  consistent  with 
the  decision  itself.  It  follows  from  what  has  been  said  that  the 
defendant,  who  has  no  rights  under  the  mortgage  to  the  bank, 
cannot  ayail  himself  of  that  mortgage  to  defeat  the  plaintiff's 
title. 

We  therefore  adyise  the  superior  court  that  the  plaintiff  is 
entitled  to  judgment. 

In  this  opinion  the  other  judges  concurred. 

Judgment  for  plaintiff  adyised. 


MoBTQAQi  18  MxBB  SsouBiTT  for  tho  pAynmt  of  a  debt^  «ad  doaa  aol 
fM8  the  title:  Duty  ▼.  Oraham,  92  Am.  Deo.  534;  Peten  t.  Januttcwm  Briigi 
Co.,  63  Id.  134;  McMUian  ▼.  Bkhardt,  70  Id.  065,  and  oitaikas  in  nota  to 
these  cues;  MUU  ▼.  Shqpard,  30  Oonn.  102,  oiting  the  prinoipal  ease. 

Oirnrrikin>nro  Mortqaoi  to  SraAiraKB  oannot  be  set  np  by  the  defandyit 
4n  ejeotment  to  show  that  the  plaintiff  has  no  legal  title,  or  that  his  title  Is 
different  from  the  one  alleged:  Burr  ▼.  Speneer,  68  Am.  Dec  379,  and  note 
382;  nor  is  a  stranger  permitted  to  take  advantage  of  sneh  niortgage»  either 
as  a  cause  of  action  or  ground  of  defense:  Town  qfCUrnkm  t.  Town  <if  Wet^ 
hrook^  38  Conn.  14.  ritinfif  the  prinri|v»l  ra***. 
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As  BKTWXBir  MoRTOAOOB  A2n>  MoBTOAOXE,  the  legal  title  is  in  the  ktteri 
Smiih  ▼.  Kelle^t  46  Am.  Deo.  595,  and  note  597;  Waring  v.  Smyth,  47  Id.  299. 
The  estate  beoomes  absolate  in  the  mortgagee  after  oondxtUm  broken,  sabjeel 
to  redsmption:  Frisckd  v.  Kramer,  Id.  368;  see  also  notes  to  these 


Bank  of  North  America  u  Wheeler, 

[28  GONNSCncuT,  48S.J 

JmaiOKT  or  I^atb  Ck>i7RT  has  Samb  Cbkdit,  validity,  and  effset  in  erevy 
other  ooiirt  of  the  United  States  which  it  has  in  tiie  state  where  pro- 
noanoed,  and  whatever  plea  wocdd  be  good  to  a  suit  thereon  in  snob 
state,  and  no  other,  can  be  pleaded  in  any  other  conrt  of  the  United 
States. 

RaoovxBT  Of  JuDOMBrr  nr  Oini  Statb  n  Bab  to  the  farther  proseoatioQ 
of  the  same  cause  of  action  by  the  same  parties  in  another  state. 

DomsTio  JvDQMMJXT  IftiBOBs  AND  BniNauiBHis  OAvn  ov  AonoB  for 
which  it  was  rendered  in  the  courts  of  the  same  jnrisdictifln;  oonse- 
qnently,  no  suit  can  be  maintained  npcn  the  original  cause  of  action,  bat 
only  npon  the  judgment. 

Whbn  Surra  abb  PxNDiNa  nr  Duibsbnt  Siatib  uroir  Samb  Caubi  at 
AonoN,  plaintiff  must  elect  Ia  which  state  he  will  proceed  to  final '  jndg- 
ment. 

Whbbb  Rbguvbbs  ov  Bank  bring  suit  in  one  state  in  their  names  as 
receivers,  and  at  the  same  time  institate  salt  in  another  state  in  the 
name  of  the  bank,  both  suits  involving  the  same  cause  of  action,  and 
being  against  the  same  defendant:  Held^  that  the  receivers  having  power 
by  law  either  in  their  own  names  or  in  the  name  of  the  bank  to  com- 
mence  and  prosecate  suits,  in  law  or  equity,  on  daiau  in  favor  of  the 
bank,  that  a  judgment  recovered  by  them  as  receivers  would  have  the 
same  effact  as  if  recovered  in  the  name  of  the  bank,  and  would  bar  the 
action  in  the  other  state. 

Affbal  bt  Wbit  Of  Bbbob  dob  not  Vacatb  ob  SimnEBD  JuixiiiBirr 
i^pealed  from  either  in  New  York  or  Connecticut.  Therefore  a  judg- 
ment obtained  in  either  state  is,  pending  appeal,  a  bar  to  the  prosecatioa 
of  the  same  cause  of  action,  between  the  same  parties,  in  the  other 

AsBUMPBiT  upon  certain  checkB  indoroed  by  defendant.  Plea, 
ihe  genera]  issae,  with  notice  that  defendant  would  prove  that 
fldnce  the  institution  of  suit  judgment  had  been  recovered  by 
plaintiffs  i^ainst  defendant,  upon  the  same  cause  of  action,  in 
New  York.  It  was  then  proved  that  during  the  pendency  of 
the  present  action  judgment  had  been  rendered  in  New  York* 
in  favor  of  certain  parties,  as  receivers  of  plaintififs,  against 
defendant,  upon  the  same  cause  of  action  as  the  present  suit. 
It  was  also  shown  that  defendant  had  taken  an  appeal  from 
•aid  judgment,  which  was  pending  at  the  present  time.  The 
receivers,  in  the  name  of  the  bank,  instituted  the  present  suiti 
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and  attached  real  estate  belonging  to  defendant.     The  caaa^ 
apon  these  facts,  was  reserved  for  the  advice  of  this  court 

Blarkmany  for  the  plaintiffs. 
Beachy  for  the  defendant. 

By  Court,  Storbs,  C.  J.  It  is  not  necessary  for  us  to  con* 
sider  the  questions  which  have  been  made  on  the  argument 
respecting  the  character  of  the  instruments  on  which  this  suit 
is  brought,  and  their  presentment,  and  notice  of  their  non-pay- 
ment, because  we  are  of  the  opinion  that  the  recovery  of  the  judg- 
ment upon  them  in  the  state  of  New  York  is  a  complete  de- 
fense to  this  action.  This  conclusion  necessarily  results  from 
the  effect  given  by  the  constitution  and  laws  of  the  United 
States  to  the  judicial  proceedings  of  the  states  of  this  Union 
in  connection  with  the  effect  which  the  law  of  New  York  gives 
to  that  judgment. 

The  first  section  of  the  fourth  article  of  the  constitution  of 
the  United  States  declares  that  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  apts,  records,  and  judicial  pro- 
ceedings of  every  other  state,  and  authorizes  congress  to  pre- 
scribe the  manner  in  which  such  acts,  records,  and  proceedings 
shall  be  proved,  and  the  effect  thereof.  In  pursuance  of  this 
power,  congress,  in  their  act  of  May  26, 1799,  after  prescribing 
the  manner  in  which  the  records  and  judicial  proceedings  of 
the  state  coiiHs  shall  be  authenticated,  enacted  that  the 
'*  records  of  judicial  proceedings  of  the  state  courts  so  authen- 
ticated shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage  in 
the  courts  of  the  state  from  whence  the  said  records  are  or  shall 
be  taken."  In  MUU  v.  Duryee^  7  Cranch,  481,  the  supreme 
court  of  the  United  States  considered  that  congress,  by  thus 
declaring  that  the  same  faith  and  credit  should  be  given  to  such 
records  as  they  had  in  the  courts  of  the  state  from  whence  they 
were  taken,  had  prescribed  the  effect  of  such  records,  and  that 
if  they  had  the  faith  and  credit,  of  record  evidence  there,  they 
must  have  the  same  faith  and  credit  in  every  other  state  in  the 
Union;  and  that  it  therefore  remained  only  to  inquire,  in  every 
case,  what  is  the  effect  of  a  judgment  in  the  state  where  it  is 
rendered.  In  Hampton  v.  McConnell,  3  Wheat.  234,  which  wae 
declared  by  Chief  Justice  Marshall  to  be  precisely  the  same  case 
as  that  of  Mills  v.  DuryeCy  supra,  he  states  that  ^*  the  doctrine 
there  held  was  that  the  judgment  of  a  state  court  should  have 
the  same  credit,  validity,  and  effect  in  every  other  court  in  the 
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United  States  which  it  had  in  the  state  where  it  was  pio- 
nooncedy  and  that  whatever  pleas  would  be  good  to  a  suit 
thereon  in  such  state,  and  none  other^  could  be  pleaded  in  any 
other  court  in  the  United  States." 

This  principle  has  since  been  uniyersally  recognised  and 
^opted,  with  the  exception  of  a  case  decided  by  the  county 
oourt  of  Baltimore,  in  which  that  court,  as  we  think  misappre- 
iiending  the  decision  in  the  case  of  McElmoyle  y.  Cohen^  18 
Pet  312,  came  erroneously  to  a  different  conclusion:  1  PemL 
Law  Jour.,  N.  S.,  142.  See  Lapham  y.  BriggB^  27  Vt  27;  £of- 
ion  India  RiLbher  Factory  y.  Hoity  14  Id.  92;  Andrews  y.  Jfont- 
^omeryy  19  Johns.  162  [10  Am.  Dec.  213];  McElmoyle  y.  CoJien^ 
9upra;  Oreen  y.  SarmientOy  1  Pet.  G.  C.  74;  Napier  y.  Oidiere^ 
1  Spears  Eq.  215  [40  Am.  Dec.  613].  The  principle  adopted 
in  MilU  y,  Duryee^  eupra,  was  established  in  these  cases,  although 
the  recoyery  of  a  judgment  in  another  state  was  not  in  either 
of  them,  as  in  the  present  case,  interposed  as  a  defense  to  a 
suit  upon  the  claim  then  in  question.  The  particular  manner, 
howeyer,  in  which  the  question  arose  is  obyiously  unimportant. 
But  the  recent  case  of  McOUvray  y.  Avery^  30  Vt.  638,  is  pre- 
cisely in  point  here,  eyen  as  to  the  manner  of  applying  the 
principle.  In  that  case  the  defendant  was  sued  simultaneously 
lyr  the  plaintiffs  both  in  New  Hampshire  and  Vermont,  upon 
the  same  cause  of  action.  The  plaintiffs  obtained  a  judgment 
in  the  New  Hampshire  suit,  which  had  not  been  paid,  and  that 
judgment  was  set  up  as  a  defense  to  the  suit  in  Vermont;  and 
it  was  held  that  the  recoyery  of  that  judgment  was  a  bar  to  the 
further  prosecution  of  the  suit  in  the  latter  state.  The  reason- 
ing of  the  court,  in  its  opinion  giyen  by  Bennett,  J.,  is  so  full, 
and  in  our  opinion  so  satisfactory,  that  it  would  be  little  more 
than  a  repetition  of  it  if  we  were  to  undertake  to  examine  this 
question  upon  principle.  The  only  inquiry  which  remains  on 
ibis  point  is  as  to  the  effect  in  New  York  of  the  judgment  ren- 
dered in  that  state  upon  the  present  cause  of  action.  Upon 
that  subject,  it  is  sufficient  to  say  that  no  principle  of  the  com- 
mon law  is  better  established  than  that  a  domestic  judgment 
merges  and  therefore  extinguishes  the  cause  of  action  for  which 
it  was  rendered  in  the  courts  of  the  same  jurisdiction,  and 
idianges  it  into  a  security  of  a  higher  nature,  and  consequently 
that  a  suit  cannot  be  maintained  upon  the  original  cause  ol 
action,  but  only  upon  such  judgment:  Boardman  y.  De  Foreei^ 
5  Conn.  9;  Roadee  y.  Bamee^  1  Burr.  9.  And  that  such  is  tht 
law  of  New  York  is  undisputed. 
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How  far  the  pendency  of  a  suit  in  one  jurisdiction  may  be 
pleaded  in  abatement  of  a  suit  pending  in  the  same  or  another,, 
it  is  not  necessary  to  consider,  as  the  rules  on  that  subject  have- 
no  application  to  the  present  case.  Those  rules  are  adopted  on 
a  groimd  which  is  merely  personal  to  the  defendant,  and  to> 
prevent  the  vexation  to  which  he  might  be  exposed  by  an  un- 
necessary multiplication  of  suits.  The  effect  which  is  given 
to  the  recovery  of  a  judgment  upon  a  particular  cause  of  actioi^ 
is  founded  as  well  upon  a  principle  of  justice  as  of  high  public 
policy,  which  requires  that  after  a  matter  has  once  been  settled 
by  the  judgment  of  a  court,  there  should  be  an  end  of  litiga- 
tion concerning  it. 

The  plaintiffs  urge  the  inconvenience  arising  from  holding 
the  judgment  in  New  York  to  be  a  defense  in  the  present  suit^ 
in  consequence  of  the  loss  of  the  security  obtained  by  attach- 
ment in  the  latter.  We  are  not,  however,  at  liberty  to  impair 
the  effect  which  the  constitution  and  laws  of  the  United  States 
give  to  judgments  rendered  in  the  several  states,  although 
it  may  be  attended  with  inconvenient  or  even  apparently  un- 
just consequences.  The  remedy  is  elsewhere.  When  suits  are 
pending  in  different  states  upon  the  same  cause  of  action,  the 
plaintiff  must  elect  in  which  he  will  proceed  to  final  judgment* 
Tlie  plaintiffs  also  claim  that,  as  the  suit  in  New  York,  in 
which  judgment  was  there  rendered,  was  in  favor  of  the  receiv- 
ers of  the  plaintiffs  in  this  case,  the  parties  in  the  two  suits  are 
different,  and  that  the  judgment  recovered  in  that  suit  is  no 
defense  in  the  present.  Such  receivers,  by  the  law  under 
which  they  were  appointed,  having  i)ower,  in  the  corporate 
name  or  in  their  own  names  as  receivers,  to  commence  and 
prosecute  all  suits  in  law  or  equity  on  claims  in  favor  of  the 
bank,  and  being  clothed  with  all  the  powers  and  rights  for  the 
collection  of  debts  due  to  the  bank,  or  for  the  recovery  of 
property  belonging  to  it,  which  the  corporation  possessed  by 
virtue  of  its  charter  before  their  appointment,  they  are  merely 
the  representatives  of  such  corporation  and  act  solely  on  its 
behalf,  and  we  therefore  think  that  the  judgment  recovered  by 
them  in  that  capacity  should  have  the  same  effect  as  if  it  was 
recovered  in  the  name  of  the  corporation. 

The  plaintiffs  finally  claim  that  the  judgment  in  New  York 
is  set  aside  or  suspended  by  the  appeal  ftom  it  to  the  court  of 
appeals  of  that  state,  and  that  it  therefore  constitutes  no  defense 
in  this  suit.  The  effect  of  that  appeal  depends  upon  the  char- 
moter  of  the  jurisdiction  of  that  court.    If^  by  the  laws  of  New 
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Vork,  a  case  carried  before  it  by  appeal  is  to  be  retried  by  it 
as  upon  original  process  in  that  court,  and  it  has  jurisdiction 
to  settle  the  controyersy  by  a  judgment  of  its  own,  and  to  en- 
force  that  judgment  by  its  own  process,  the  appeal,  like  an 
appeal  under  our  statutes  from  a  justice  of  the  peace  to  the 
superior  court,  would  vacate  the  judgment  of  the  inferior 
tribunal:  Curtiss  y.  Bearddeyj  15  Conn.  518;  Campbell  y.  Hovh 
iird,  6  Mass.  376.  But  if  the  appeal  is  in  the  nature  of  a  writ 
of  error,  and  only  carries  up  the  case  to  the  court  of  appeals 
as  an  appellate  court  for  the  correction  of  errors  which  may 
haye  interyened  on  the  trial  of  the  case  below,  and  for  its  ad- 
judication upon  the  question  whether  the  judgment  appealed 
from  should  be  afiBirmed,  reversed,  or  modified,  and  that  court 
has  no  other  powers  or  duties  than  to  affinui  reverse,  or 
modify  that  judgment,  or  remit  the  case  to  the  inferior  tribunal, 
that  it  may  conform  its  judgment  to  that  of  the  appellate 
tribunal,  then  such  appeal,  like  an  appeal  under  our  laws  from 
the  probate  court  to  the  superior  court,  does  not  vacate  or  sus- 
pend the  judgment  appealed  from;  and  the  removal  of  the  case 
to  the  appellate  court  would  no  more  bar  an  action  upon  the 
judgment  than  the  pendency  of  a  writ  of  error  at  common  law, 
when  that  was  the  proper  mode  of  correcting  errors  which  may 
have  occurred  in  the  inferior  tribunal.  That  such  an  action 
would  not  be  barred  by  the  pendency  of  such  a  proceeding  is 
well  setUed.  The  judgment  below  is  only  voidable,  and  stande 
good  until  set  aside:  Ccae  v.  (7a«e,  Sarby,  284;  Sloan^s  Appeal 
from  Probate  J 1  Root,  151;  Curtiss  v.  Bearddeyy  15  Conn.  523; 
By  a  reference  to  the  laws  of  New  York  and  the  decisions  of 
that  state  to  which  we  have  been  referred,  it  clearly  appears 
that  the  appeal  now  in  question  did  not  carry  up  the  matter  in 
eontroversy,  in  the  case  in  which  it  was  taken,  to  be  retried  in 
the  court  of  appeals  as  upon  original  process,  but  only  presented 
the  case  to  that  tribunal  for  its  revision,  and  that  it  had  no 
jurisdiction  except  to  affirm,  reverse,  or  modify  the  judgment 
appealed  from  and  remit  the  case  to  the  inferior  tribunal.  It 
was  accordingly  held,  and  in  our  opinion  correctly,  by  Judge 
Nelson,  in  the  United  States  circuit  court  for  this  district,  at 
its  September  term,  1854,  in  Seely  v.  Prichardy  3  Duer,  669, 
that  under  the  laws  and  practice  of  the  state  of  New  York  a 
judgment  was  not  impaired  by  an  appeal,  but  that  an  action 
of  debt  was  sustainable  thereon  while  the  appeal  was  pending. 
We  would  only  add  that  if  the  judgment  rendered  in  the  state 
of  New  York  upon  the  present  claim  should  be  there  reversed 
car  modified,  the  plaantifis  can  obtain  such  relief  as  shall  be 
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JQBt  by  a  proper  applicatioQ  in  fhe  superior  oonrt  for  that 
purpose. 

We  therefore  advise  that  judgment  be  rendered  in  &Tor  ct 
the  defendant. 

In  this  opinion  the  other  judges  oonourred. 
Judgment  advised  for  defendant. 


JuDoxKNT  ov  Stati  CkycrBT  Vaud  vbesm  n  Bomira  nr  All  Oihsb 

(States  where  it  is  subject  to  the  eazne  pleas,  and  none  other,  as  would  1m 
effectoal  in  the  state  where  rendered:  Cook  v.  ThomkUl,  65  Am.  Deo.  63. 

CovcLVSPrvKtaa  or  Juikiiixnts  of  Sibtbr  Statb:  See  Wett  Felkkma  IL 
IL  Co,  y.  ThunTUon,  68  Am.  Deo.  778,  and  note  782. 

Contract  Bbcx>mes  MxitaKD  in  and  extrnguished  by  a  judgment  obtained 
thereon:  Pike  ▼.  McDonald,  64  Am.  Deo.  fi97;  Wamn  t.  McNuUy,  43  Id.  68» 
•ad  citations  in  notes  to  these  oases. 

JuDQifXMT,  Validitt  OF,  PxNDnTo  Afpkal:  Souier  ▼.  Baifmore,  47  An. 
Dec.  518;  Plcmiei'9  Bank  v.  CataU,  41  Id.  616;  8UU€  v.  McInUrt,  69  Id.  666^ 
note  672.  Where,  by  the  laws  of  the  state  where  judgment  is  obtained,  aa 
appeal  does  not  vacate  the  judgment  appealed  £rom,  or  stay  execution,  th« 
pendency  of  the  appeal  is  no  bar  to  an  action  on  the  judgment  in  another 
state:  Fdber  v.  Hovey,  117  Mass.  108;  Rogen  ▼.  Hatch^  8  Nov.  41,  both  dtiiig 
the  principal  case. 

Whxbs  Suits  abi  PaonadUTgD  nr  DirrEBXNT  Statib  at  Sami  Tdu^ 
the  pendency  of  the  one  first  commenced  cannot  be  pleaded  in  abatement  of 
the  other  subsequently  prosecuted  in  another  state;  but  a  judgment  in  either, 
without  reference  as  to  which  was  commenced  first,  may  be  pleaded  in  bar  of 
the  other:  UmUd  States  v.  Dewey,  6  Bias.  603.  Such  judgment  is  oopdusiTs^ 
•nd  is  a  bar  to  an  action  between  the  same  parties,  on  the  same  cause  ol 
Mtion,  in  a  state  other  than  that  in  which  such  judgment  was  renderedi 
Barnes  t.  CUtbs,  81  N.  J.  L.  320^  both  citing  the  principal  case. 


BfimoEPOBT  Savings  Bank  v.  Eldbedgb. 

[28  GOKHSCnOUT,  6B6wJ 

fiBOcnrD  MoKiOAons  bavxno  Acquibsd  bt  FoBaaLOScnoi  the  right  to 
dssm  mortgaged  premises  have  such  right  after  the  time  allowed  for  re- 
demption has  expired,  notwithstanding  a  decree  of  foredosure,  obtained 
without  service  of  process  or  legal  notice  to  them,  by  the  defendants^ 
who  by  purchase  represent  the  interest  of  the  first  mortgagee. 

BQUirr  PoBsiasu  Power  or  Opbhino  Dbgbeb  or  Fobbclosubb  and  extend* 
Ing  further  time  tog  the  redemption  of  a  mortgage. 

Vauditt  or  Dbgbxi  gahhot  bi  Collatbrallt  Aitagkxd^  for  the  purpose 
of  destroying  the  jurisdiction  of  the  court,  by  proof  of  want  of  serrioe  of 
process. 

Wbbbb  DuBxa  or  Fdbiglosubx  is  ImnntpoBED  bt  Pabtt  QnAonvo  Ii 
as  aa  oVjeotion  to  a  redemption,  which,  bat  for  the  efleet  of  the 
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would  be  juflt  and  reaaonable^  its  irregalarity,  as  well  as  any  other  cir* 
«amfltanoe'wliich  onght  to  set  it  adde  or  modify  it,  will  be  oouidered  on 
«he  questioii  whether  the  time  for  redemption  ahall  be  further  extended. 
And  the  validity  of  the  decree,  in  inch  case,  is  gone  into^  not  as  a  tech- 
nical question  of  evidence,  but  as  being  of  itself  a  ground  of  relief  to  the 
party  seeking  to  redeem. 

Bqtjttt  will  Restbain  Usi  ov  Advantage  gained  by  the  proceedings  of  a 
judicial  tribunal,  either  of  law  or  equity,  when  such  advantage  has  besn 
gained  by  fraud,  accident,  or  mistake,  irrespective  of  the  inquiry  whether 
those  proceedings  were  regular  or  not,  when  they  must  otherwise  make 
such  tribunal  an  instrument  of  injustice.  • 

EviDKNOK  IS  Admissible,  and  not  open  to  the  objection  that  it  contradicts 
the  record,  in  case  of  a  bill  to  obtain  an  extension  of  time  in  which  to 
gedeem  a  mortgage,  but  not  taking  notice  of  a  previous  decree  of  fore- 
•dosure;  where  defendants  set  up  such  decree  and  aver  that  it  was 
rendered  upon  l^gal  notice  to  plaintifis,  and  with  their  knowledge  and 
aoquieaoence,  plaintiffs  may  offer  evidence  to  negative  these  allegations, 
and  to  show  that  there  was  no  legal  notice^  nor  actual  knowledge  of  the 
suiti 

Bill  to  redeem.    The  opinion  sofflciently  states  the  tBCtB. 
Jkardsley  and  Hawley^  for  the  plaintiffs. 
IhUtonj  Blakey  cmd  Treaty  for  the  defendants. 

By  Court,  Storrs,  C.  J.  The  plaintiffs,  being  second  mori- 
gagees,  and  having  acquired  by  foreclosure  the  ultimate  right 
to  redeem  the  mortgaged  premises  from  the  defendants,  who 
have  purchased  and  therefore  represent  the  interest  of  the  first 
mortgagee,  have  clearly  the  right  of  redemption  sought  by  this 
bill  but  for  the  objections  urged  by  the  defendants.  It  is  only 
necessary,  therefore,  to  notice  those  objections.  The  first  in- 
volves the  merits  of  the  case  on  the  facts  found  by  the  court, 
and  is  confined  to  the  legal  effect  of  the  decree  of  foreclosure 
obtained  by  the  Bridgeport  bank,  under  which  the  defendants 
claim.  The  other  respects  the  manner  in  which  the  present 
bill  is  framed,  in  case  the  plaintiffs  are  entitled  on  the  merits 
to  the  relief  they  seek,  and  therefore  involves  only  a  question 
as  to  its  form. 

We  are  of  the  opinion  that  neither  of  these  objections  ought 
to  prevail.  The  substantial  question  here  is,  whether  the 
plaintiffs  should  now  be  allowed  to  redeem  the  mortgaged 
premises  firom  the  defendants,  notwithstanding  the  decree  of 
foreclosure  heretofore  obtained  by  the  latter;  in  other  words, 
whether  a  sufficient  ground  is  shown  for  the  opening  of  that 
decree.  That  a  court  of  equity  possesses,  and  for  what  it 
deems  a  just  and  reasonable  cause  will  exercise,  the  power  of 
opening  a  decree  of  foreclosure  and  extending  still  further  the 

Ay   D»c.  vol.  LXXni— 44 
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time  for  the  redemption  of  a  mortgage,  is  too  well  established 
to  require  a  reference  to  authorities.  It  has  always  been 
exercised  by  that  court,  and  without  any  question,  and  resta 
on  the  same  principle  as  that  upon  which  the  court  first  limited 
the  time  for  redemption. 

In  respect  to  the  first  objection  of  the  defendants,  they  claim 
that  tlie  former  decree  of  foreclosure  appears  &om  the  record 
of  that  case  to  have  been  regularly  obiuined;  that  the  facts 
which  that  record  finds,  including  the  legal  service  of  the  peti- 
tion on'  which  that  decree  was  made  upon  the  defendants 
therein,  cannot  be  contradicted  in  this  case  on  the  ground  that 
the  record  in  that  case  imports  absolute  verity,  and  cannot  be 
thus  collaterally  impeached;  and  that  therefore  that  decree 
constitutes  a  bar  to  the  present  bill.  No  part  of  that  decree 
has  been  attempted  to  be  here  contradicted,  excepting  the  fact 
that  the  defendants  therein  were  legally  served  with  the  pro- 
cess in  that  case.  Whether  as  a  matter  of  evidence  merely,  if 
the  question  were  as  to  the  legal  validity  of  that  decree,  it 
would  be  competent  for  the  plaintiffs,  under  the  rule  protecting 
the  verity  of  judicial  records,  to  question  collaterally  the  fact 
-  '  the  service  of  that  petition  for  the  purpose  of  destroying  the 
jurisdiction  of  the  court,  and  thus  annulling  its  decree  in  that 
case,  is  a  point  which  certainly  admits  of  a  question.  We  are 
inclined  to  the  opinion  that  for  that  particular  purpose  it  would 
not  be  allowable  thus  to  falsify  that  record.  But  it  is  not 
necessary  to  decide  that  point.  The  question  as  to  opening  a 
decree  of  foreclosure  does  not  turn  upon  the  inquiry  whether 
the  proceedings  on  which  the  decree  was  obtained  were  regular, 
but  may  depend  on  other  equitable  considerations  wholly  inde- 
pendent  of  that  inquiry;  although,  indeed,  where  such  a  decree 
is  interposed  by  the  party  obtaining  it  as  an  objection  to  a 
redemption  which,  but  for  the  effect  of  the  decree,  would  be 
clearly  just  and  reasonable,  its  irregularity,  as  well  as  any 
other  circumstances  which  ought  to  set  it  aside  or  modify  it^ 
will  be  considered  on  the  question  whether  the  time  for  redemp- 
tion  shall  be  further  extended,  in  which  latter  case  the  manner 
of  obtaining  the  decree  to  be  relieved  against  is  gone  into,  not 
as  a  technical  question  of  evidence,  but  as  being  of  itself  a 
ground  of  relief  to  the  party  seeking  to  redeem;  and  the  inquiry 
is  analogous  to,  or  rather  seems  to  be  really  in  substance,  the 
fiimiliar  proceeding  in  chancery  for  a  new  trial  in  the  nai^i  ri^ 
of  a  bill  of  review,  the  object  of  which  is  to  set  aside  c»  ofi 
the  former  proceedings  in  that  court,  rather  than  a  collateiru 
attack  upon  them.    Hence,  it  by  no  means  follows  thai  tlie 
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operation  of  the  decree  in  question  would  not  be  relieved 
against,  if  it  were  conceded  that  it  was  obtained  in  all  respects 
regularly.  On  the  contrary,  no  principle  is  better  settled  or 
more  frequently  acted  on  than  that  a  court  of  equity  will  inter- 
fere to  restrain  the  use  of  an  advantage  gained  by  the  proceed- 
ings of  a  judicial  tribunal,  either  of  law  or  equity,  irrespective 
of  the  inquiry  whether  those  proceedings  were  regular  or  not, 
when  they  must  othermse  make  either  of  those  tribunals  an 
instrument  of  injustice  in  all  cases  where  such  advantage  has 
been  gained  by  the  fraud  of  the  opposite  party,  or  by  accident 
or  mistake,  without  the  fault  of  the  party  seeking  relief  against 
them.  In  regard  to  the  judgment  of  a  court  of  law,  it  does 
not  in  such  a  case  reverse  that  judgment,  but,  conceding  it  to 
be  valid,  it  prevents  its  being  used  for  an  unconscientious  or 
inequitable  purpose.  In  regard  to  its  own  decrees  or  proceed- 
ings, it  may  set  them  aside,  or,  allowing  them  to  stand,  restrain 
the  parties  from  the  use  of  them  for  a  like  improper  purpose. 
If  any  of  these  proceedings  were  void  for  irregularity,  there 
would  obviously  be  no  occasion  to  apply  directly  to  any  court 
for  relief  against  them;  they  would  be  a  nullity,  and  therefore 
of  no  avail,  however  attempted  to  be  used. 

Applying  these  familiar  principles,  we  are  clearly  of  the 
opinion  that  the  circumstances  under  which  the  Bridgeport 
bank  obtained  the  decree  on  which  the  defendants  rely  in  this 
case  were  such  that  they  ought  not  to  be  allowed  to  use  it  for 
the  purpose  of  preventing  the  right  of  redemption  sought  by 
this  bill.  It  was  obtained  under  a  mistaken  belief  on  the  part 
of  the  bank  that  the  present  plaintiffs  were  legally  notified  of 
the  bill  on  which  it  was  founded.  There  was  plainly  no  such 
notice,  as  there  was  no  express  or  implied  authority  on  the 
part  of  the  person  who  undertook  to  accept  the  service  of  the 
citation;  nor  had  the  present  plaintiffs  any  knowledge  of  that 
proceeding  until  after  the  decree  was  made  and  the  time  limited 
by  it  for  redemption  had  expired.  And  it  is  found  that  they 
would  have  redeemed  the  mortgaged  property  within  that  time 
if  they  had  known  of  the  decree.  In  preventing  the  defend- 
ants, under  these  circumstances,  from  taking  advantage  of  that 
decree  in  this  case,  we  only  preclude  them  from  availing  them- 
selves of  a  decree  which  they  could  not  conscientiously  have 
obtained  if  they  had  been  aware  of  the  want  of  notice  of  the 
bill  to  the  defendants  in  the  case,  and  of  which  they  can  now 
no  more  conscientiously  avail  themselves,  since  the  want  of 
such  notice  has  come  to  their  knowledge.  Unless,  therefore, 
the  plaintiffs  are  precluded  from  availing  themselves  of  this 
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objection  to  the  decree  by  the  manner  in  which  the  questioD 
is  here  presented^  they  are  entitled  to  the  relief  they  seek,  not- 
withstanding that  decree. 

This  presents  the  only  other  objection  of  the  defendants  to 
the  relief  here  sought.  They  claim  that  the  former  decree  can- 
not be  attacked  thus  collaterally  on  this  bill  as  now  drawn;  but 
that  it  should  have  been  framed  for  the  direct  and  avowed  pur- 
pose of  opening  and  setting  aside  or  modifying  that  decree,  and 
that,  as  there  are  no  allegations  in  it  adapted  to  or  praying 
for  such  relief,  the  evidence  of  the  plaintiffs  in  regard  to  the 
manner  in  which  the  decree  was  obtained  was  not  admissible. 
There  is  certainly  force  in  this  objection;  but,  considering  the 
manner  in  which  the  question  is  here  presented,  it  is  our  pre- 
vailing opinion  that  the  evidence  was  properly  received,  and 
should  have  its  full  effect.  However  special  or  particular  the 
statements  in  a  bill  are  generally  required  to  be,  where  relief 
is  sought  against  the  inequitable  operation  of  a  judgment  or 
decree,  we  think  that  the  rule  should  not  be  applied  in  a  case 
like  the  present,  where  the  object  is  merely  to  obtain  liberty  for 
further  time  to  redeem  a  mortgage,  and  the  only  objection  is  a 
previous  decree  of  foreclosure,  subsequent  to  which  no  new 
rights  have  been  acquired.  The  facts  alleged  in  this  bill,  un- 
answered, present  a  clear  title  to  relief.  The  decree  formerly 
made  does  not  constitute  nor  could  it  properly  be  set  up  by 
way  of  answer  as  an  absolute  or  positive  bar  or  objection  to  the 
extension  of  the  time  for  redemption,  but  at  best  constitates 
only  an  equitable  reason  against  such  extension.  The  bill  is 
in  the  ordinary  form  of  a  bill  for  redemption,  taking  no  notice 
.  of  the  previous  decree.  The  defendants,  in  their  answer,  not 
only  set  up  the  decree,  but  aver  that  it  was  rendered  upon  legal 
notice  to  the  plaintiffs,  and  with  their  actual  knowledge  imd 
acquiescence.  The  plaintiffs  then,  after  the  defendants  have 
presented  their  proof,  offer  evidence  to  negate  these  allegatioDB, 
and  to  show  that  there  was  no  legal  notice,  and  that  they  had 
no  actual  knowledge  of  the  suit.  To  this  evidence  the  defend- 
ants object,  solely  on  the  ground  that  it  contradicts  the  record. 
This  was  clearly  a  point  of  no  importance  on  the  questioo 
whether  the  decree  constituted  an  equitable  reason  why  the 
plaintiffs  should  not  be  allowed  to  redeem,  and  the  evidence 
being  admissible  for  the  purpose  of  showing  that  the  decree  did 
not  constitute  such  reason,  and  for  the  purpose  of  negating  the 
,  allegations  of  the  answer,  and  not  objected  to  on  any  other 
ground,  we  think  that  we  ought  not  now  to  reject  it  from  oar 
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consideration,  but  that  it  ought  to  be  treated  as  being  properly 
before  ub,  and  entitled  to  the  same  eflTect  as  if  the  manner  of 
its  introduction  was  in  all  respects  regular  and  unexceptionable. 
We  are,  therefore,  on  the  whole,  of  the  opinion,  not,  however, 
without  some  hesitancy,  that  the  plaintiffs  were  rightly  per- 
mitted to  impugn  the  effect  of  the  decree,  and  that  the  supe- 
rior court  should  be  advised  to  grant  the  prayer  of  the  bilL 

In  this  opinion  the  other  judges  concurred;  Sanfobd,  J.,  with 
much  doubt,  however,  as  to  the  proiniety  of  granting  the  relief 
upon  the  bill  in  its  present  form. 

Advice  that  prayer  of  the  bill  be  granted. 


BjOBft  aw  Orb  not  liABS  Pabtt  to  fofedomre  piwiwwifnyii  Satmr*  Bmi^ 
didt,  65  Am.  Deo.  774;  and  as  to  when  equity  will  relieve  againft  a  dMVM 
rendered  without  notioe,  eee  Gregory  v.  Ford^  antte^  p.  6d9»  and  nofcea. 

Whin  Diobxb  ov  Foriglobubb  will  bk  Ofinxd:  MUbpaugh  ▼.  JUcBritUp 

84  Am.  Deo.  900;  LittdlT.  Zuiutg,  36  Id.  416.  Anything  inequitable  in  the 
deoree  or  its  xesnlts  may  have  an  important  bearing  upon  the  questioii  ol 
opening  the  decree  and  extending  the  time  lor  redemption:  Btfmmir  y.  Datm^ 

85  Conn.  271,  citing  the  principal  case. 

JUDOMKNT  OANVOT  Bl  ImPKAOHBD  IN  OOLLATBRAL  PBOGBBDUTO  by  ihowing 

want  of  MXYice  of  prooeoe:  Tarbox  v.  Haye»y  81  Am.  Deo.  478,  and  note  481. 
That  a  decree  of  foredoenre  cannot  be  thns  impeached,  eee  McDmodl  ▼.  CMd' 
rnnHh,  61  Id.  806. 

Bquitt  wnx  RsniLUN  Bwiobobmbht  ov  JuDOMSirT  obtained  by  fmai^ 
accident^  or  mistake:  LUd^fiMs  Appeal,  ante, p.  602,  andnote.  This  it  withia 
the  peooltar  province  of  a  court  of  eqoity  when  there  haa  been  no  fault  on 
the  part  of  the  party  seeking  relief:  Bothokk  ▼.  Stilee,  85  Conn.  108.  And 
tfaongh  it  may  be  tme  that  equity  will  not  vacate  a  judgment  obtained  with- 
out serrice  of  process,  still  it  will  interfere  to  prevent  the  use  of  it  as  an  in- 
■tmment  of  injustice,  by  the  party  committing  the  wrong:  Martin  t.  Pmwas, 
49  CU.  100^  both  of  the  latter  oases  citing  the  principal 
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Sqditt  wnx  NOT  Gbabt  Rbubv  bt  Bnx  Quli  Tdcbt  as  a  matter  of  ooursai 
much  mast  depend  upon  the  extent  and  imminmirt^  of  the  danger  threat- 
ened, the  view  of  the  case  taken  by  a  discreet  judge,  and  the  circumstan- 
ces and  necessities  of  each  particular  case. 

Wbbbb  Pbiitionbb  has  Lioal  Titlb  and  adequate  remedy  at  law,  the 
respondents  being  in  possession  without  right,  and  liable  to  ejectment 
by  petitioner,  there  is  no  apparent  doud  on  the  title  which  needs  to  be 
removed,  and  no  ground  for  relief  by  bill  quia  UmeL 
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\9mmbm  RnroinnHT'8  DttD^  though  later  in  ezeonttoa  than  patitimMr\ 
raoorded  fint^  throagh  an  agreement  with  petitimer't  grantor  that  Ua 
deed  shoold  not  be  recorded,  this  is  not  each  dood  npon  tha  tifla  of  pa> 
titioner  as  to  oonstitate  groond  for  relief  by  bill  qtda  UmeL 

Whbthxb  BsLixr  will  Bvzr  bb  Gsastbd  bt  Bill  Quia  Tnor  if  ilia  dead 
or  iostrament  prayed  to  be  canoeled  appears  on  its  face  to  be  Toid,  gmtan» 

Mqorrr  will  Rblebvb  bt  Bill  Quia  Tocbt  when  snch  relief  is  ptopery  aal 
the  ground  of  objeotion  or  inralidity  of  the  deed  or  instvunent  does  aol 
appear  from  its  fisce  sad  has  to  be  proved  by  avidenoe  oftwafe. 

Bill  to  remove  a  cloud  from  petitioner's  title.  It  appean 
that  one  C.  Mnnson  was,  in  1851,  the  owner  of  the  land  in  dis- 
pate,  and  that  he  at  that  time  conyeyed  it  to  petitioner,  H.  B. 
Mnnson;  said  conyeyance  was  delivered  to  petitioner,  bat  by 
agreement  it  was  not  recorded  until  July,  1857,  and  the  grantor 
remained  in  possession  of  the  premises  from  the  time  of  the 
execution  of  the  deed  until  his  death  in  March,  1868.  In  May, 
1857,  one  N.  W.  Munson,  one  of  the  respondents,  procured  a 
mortgage  of  the  land  from  G.  Munson,  the  grantor,  to  secure  a 
certain  indebtedness,  and  at  the  time  that  the  mortgage  was 
executed  respondent  had  knowledge  of  the  conyeyance  to  peti* 
tioner.  In  August,  1857,  the  other  respondents,  J.  D.  and  C. 
R.  Munson,  with  intent  to  defraud  petitioner  and  embarrass  his 
title,  prevailed  upon  said  N.  W.  Munson  to  assign  to  them  his 
uortgage,  and  they  brought  a  foreclosure  suit  upon  it  against 
the  grantor;  they  tiien  procured  him  to  accept  service,  and  the 
case  was  then  entered  upon  the  docket  of  the  court;  they  then 
procured  the  name  of  an  attorney  to  to  be  falsely  entered  as  ap- 
pearing for  the  respondent.  This  was  done  without  the  knowl- 
edge of  the  attorney.  It  was  then  represented  that  there  was 
an  agreement  between  counsel  that  a  decree  should  be  entered, 
with  eight  days  in  which  to  redeem;  and  the  court,  relying 
upon  the  representation  thus  made,  without  evidence,  granted 
the  decree.  In  August,  1857,  the  respondents  brought  a  like 
fraudulent  action  at  law  against  said  grantor  for  a  covenant 
broken,  procured  judgment  against  him  for  a  sum  much  in  ex- 
cess of  that  due,  and  levied  upon  the  land  in  dispute.  The 
petitioner  was  living  out  of  the  state  during  the  time  of  these 
proceedings,  and  had  no  knowledge  of  them,  and  J.  D.  and 
C.  R.  Munson  went  into  and  remained  in  possession  of  the 
premises  after  the  death  of  the  grantor.  The  case  was  reaerved 
for  the  advice  of  this  court 


N.  J.  Bud  and  Webster ^  for  the  petitioner. 
Hubbard  and  Kellogg,  and  Cothren,  for  the  respcmdi 
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Bj  Court,  Ellsworth,  J.  This  is  an  application  to  the 
court  for  relief  i^ainst  an  injory  threatened  to  or  impending 
over  the  petitioner's  title,  from  the  record  of  a  certain  deed  and 
from  certain  judicial  proceedings;  or  in  other  words,  it  is  a  bill 
^ia  timet. 

That  there  is  such  a  branch  of  equity  jurisdiction,  which 
may  afford  a  preventiye  remedy  in  certain  cases,  will  not  be 
denied;  but  the  power  is  not  exercised  as  a  matter  of  course, 
nor  under  any  xmiversal  rule  or  principle  of  law  requiring  its 
exercise.  It  is  preyentive,  as  we  have  said,  and  very  much 
must  depend  upon  the  extent  and  imminence  of  the  danger 
threatened,  and  the  view  which  will  be  taken  of  the  case  by  a 
discreet  judge.  The  general  rules  and  principles  relating  to  the 
subject  are  well  established,  and  familiar  to  every  jurist,  and 
they  are  eminently  beneficent  in  their  operation.  These  prin« 
ciples  are  sufficient  in  themselves,  we  think,  to  decide  the  case 
before  the  court;  but  in  the  application  of  these  principles 
much  must  be  left,  as  a  general  rule,  to  the  circumstances  and 
necessities  of  each  particular  case. 

We  are  satisfied  that  no  case  is  made  out  here  by  the  peti« 
tioner,  rendering  it  incumbent  upon  or  even  proper  for  a  court 
of  equity  to  interpose  and  grant  Uie  relief  asked  for.  The  court 
cannot  indeed  grant  that  relief  without  establishing  a  prece- 
dent, the  bearing  and  extent  of  which  we  cannot  foresee. 

On  his  own  showing,  the  petitioner  has,  we  think,  adequate 
and  complete  remedy  at  law.  He  has  the  legal  title.  The  re- 
spondents are  in  possession  without  the  shadow  of  a  right,  and 
of  course  liable  to  be  ejected  as  soon  as  the  petitioner  shall 
bring  his  suit.  There  is  no  apparent  cloud  on  Uie  title  he  dis- 
closes in  himself  which  needs  to  be  removed.  His  title  is  some 
six  years  earlier  in  date  than  the  title  he  complains  of,  so 
that,  so  £Eur  as  we  can  see,  his  way  is  clear  at  law,  and  his  rem- 
edy certain  and  adequate.  The  only  objection  which  might 
seemingly  be  urged  against  the  petitioner's  title  lies  in  the 
fact  that  the  deed  to  Noble  W.  Munson,  though  later  in  exe- 
cution by  some  years  than  the  deed  to  the  petitioner,  was  re- 
corded first;  but  the  existence  of  the  petitioner's  deed  was  well 
known  to  Noble  W.  Munson,  when  he  took  his  deed,  and  the 
petitioner's  delay,  too,  though  extending  over  some  years,  was 
the  result  of  an  agreement  with  his  grantor  that  the  deed  was 
not  to  be  put  on  record;  an  omission  not  entitled  to  any  pecu- 
liar favor  from  the  court,  nor  is  it  made  the  ground  of  the  relief 
prayed  for.    It  is  not  pretended  that  the  said  Noble  has,  by 
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greater  diligence  on  his  part,  outstripped  the  petitioner  in  get- 
ting his  deed  recorded  first;  not  a  word  of  the  kind  is  mentioned 
in  the  bill;  nothing  is  heard  about  the  recording  of  the  conflict- 
ing deeds  until  the  committee  make  their  report  to  the  court,  and 
the  fact  as  there  presented  is  certainly  of  no  kind  of  importance. 

The  cases  in  the  books  on  this  particular  remedial  interposi- 
tion by  a  bill  of  quia  timet  are  quite  numerous  in  England  and 
the  United  States,  and  in  many  of  their  features  are  like  thia 
case,  and  are  without  contradiction  or  question. 

Our  principal  question  has  been,  whether  equity  will  ever 
interfere  by  such  a  bill,  if  the  writing,  deed,  or  instrument 
prayed  to  be  canceled  appears  on  its  face  to  be  of  no  legal  va- 
lidity; as  in  that  case  it  is  certain  no  action  can  be  brought 
and  maintained  on  it  at  law.  It  will  of  course  relieve,  such 
relief  being  otherwise  proper,  if  the  ground  of  objection  or  the 
invalidity  of  the  instrument  does  not  thus  appear,  and  is  to  be 
proved  by  matter  aliwnde^  for  such  evidence  may  be  lost  by 
time  and  accident. 

In  Minshaw  v.  Jordan^  8  Bro.  C.  C.  17,  the  master  of  the 
rolls  seemed  to  favor  this  distinction.    In  Ryan  v.  MaeknuUhj 
Id.  15,  Lord  Thurlow  inclined  to  a  different  opinion,  that  is,  to 
the  opinion  that  such  a  distinction  did  not  prevail  in  all  cases. 
In  Jachman  v.  Mitchelly  13  Ves.  684,  Sir  Samuel  Romilly  said, 
citing  the  last  case,  that  the  decision  was  not  approved  at  the 
time  as  the  note  was  void,  not  upon  the  face  of  it,  but  from  col- 
lateral circumstances.    In  Newman  v.  MUner^  2  Ves.  jun.  483, 
Lord  Loughborough  ordered  a  bill  of  exchange,  avowedly  given 
by  one  partner  in  the  name  of  the  firm  for  his  private  debt,  to 
be  delivered  up  with  costs,  without  waiting  for  a  trial  at  law; 
but  in  Franco  v.  Bolton^  3  Ves.  368,  and  Chray  v.  Mathia^^  5  Id. 
286,  doubts  were  thrown  on  this  last  case.    In  Bromley  v.  J7o{- 
land,  7  Id.  3,  Lord  Eldon  asserted  the  general  jurisdiction,  and 
did  not  concur  in  the  decision  in  Franco  v.  Bolton^  mpra.  The 
general  jurisdiction  is  asserted  and  decided  in  Jaehman  v. 
Mitchellj  13  Id.  581,  and  in  many  other  English  cases.    In 
Hamilton  v.  Cummingsy  1  Johns.  Ch.  521,  all  the  cases  are 
brought  together,  and  examined  by  the  chancellor  with  his 
usual  learning  and  ability.    He  seems  inclined  to  a  liberal 
exercise  of  the  power,  leaving  it  to  the  sound  discretion  of  thn 
court  to  act  or  refuse  to  act    This  is  his  language:  '^But 
while  I  assert  the  authority  of  the  court  to  sustain  such  bills,  I 
am  not  to  be  understood  as  encouraging  applications  where  the 
fitness  of  the  exercise  of  the  power  of  the  court  is  not  pretty 
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BtroDgly  displayed.  The  exercise  of  tUs  power  is  to  be  regu- 
lated by  a  sound  discretion,  as  the  circumstances  of  the  caso 
may  dictate,  and  the  resort  to  equity,  to  be  sustained,  must  be 
expedient,  either  because  the  instrument  is  liable  to  abuse  from 
its  negotiable  character,  or  because  the  defense  not  arising  on 
its  face  may  be  difficult  or  uncertain  at  law,  or  from  some 
other  special  circumstances  peculiar  to  the  case  and  rendering 
a  resort  here  highly  proper,  and  clear  of  all  suspicion  of  any 
design  to  promote  expense  and  litigation." 

Judge  Story,  after  reviewing  the  cases  on  this  subject  in  hie 
work  01  equity  jurisprudence,  closed  his  comments  upon  them 
with  ti  3  following  remarks:  ''  But  where  the  illegality  of  the 
agreement,  deed,  or  other  irstrume?>t  appears  on  the  face  of  it, 
so  that  its  nullity  can  admit  of  no  doubt,  the  same  reason  for 
the  interference  of  courts  of  equity,  to  direct  it  to  be  canceled 
or  delivered  up,  would  not  seem  to  apply;  for  in  such  a  case, 
there  can  be  no  danger  that  the  lapse  of  time  may  deprive  the 
party  of  his  full  means  of  defense;  nor  can  it  in  a  just  sense 
be  said  that  such  a  paper  can  throw  a  cloud  over  his  right  or 
title,  or  diminish  its  security;  nor  is  it  capable  of  being  used 
as  a  means  of  vexatious  litigation  or  serious  injury.  And  ac- 
cordingly, it  is  now  fully  established  that,  in  such  cases,  courts 
of  equity  will  not  interpose  their  authority  to  order  a  cancella- 
tion or  delivery  up  of  such  instruments.  Upon  an  analc^ue 
principle,  courts  of  equity  have  refused  to  entertain  a  bill  for 
the  delivery  up  of  a  bill  of  exchange,  on  which  the  holder  had 
obtained  a  judgment  at  law  against  the  plaintiff,  which  wae 
satisfied  though  retained  in  possession,  as  there  was  scarce  a 
pretense  of  damage  from  future  litigation:"  2  Story's  Eq.  Jur., 
•ec.  700  a.  The  case  of  Fidd  v.  Holbrooke  6  Duer,  597,  is  a 
very  strong  one  to  the  same  effect 

These  remarks  of  Judge  Story  and  others  seem  to  us  to  be 
quite  applicable  to  and  decisive  of  the  present  ease,  whether 
we  consider  it  as  involving  a  strict  question  of  jurisdiotioii  or 
an  appeal  to  the  discretion  of  the  court. 

We  advise  that  the  bill  be  dismissed. 

In  this  opinion  the  other  judges  concurred. 
Bill  to  be  dismissed. 


Whxbb  Pabtt  has  Adiquats  Buoedt  at  Uw»  coorto  of  ^qui^  will  not 
snfcertain  Jvriadiation:  Lexhiffion  lAft  In§.  (7a  y.  Page,  66  Am.  Deo.  166^  and 
acta  188^  ooUeotiiig  prior  oaMt;  Bowiamd  y.  FkrU  £hAool  DUtria  i/ Weitan,  4M 
CatOL  9i,  dtiDg^  9adAldmy.  Tmbet,  44  U.  40S,  diafcingaiahfas^  tha  priaoifal 
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00  ttis  poftst    'Bqpdtj  will  no*  aid  In  okoving  titlo  to  land  wfaon 
^binttil%  Nmdj  at  law  ia  oomplatot  Mcrtm  t.  Fulnerp  IS  Mioh*  970^  ate 
citing  tto  principal  oaaa. 

Boa  io  Rmon  Cloud  oir  Tsuiwill  notliowlMn  tlio  instmMDt  oon^ 
plainod  of  aa  olond  la  Tcid  on  iU  faoa^  or  Toid  for  omiaiioB  of  praiimlnaij 
proooodingi  iHiich  any  ono  olaimlng  nndor  it  would  bo  raqnirod  to  protm 
5oott  T.  Omlsrdoni^  e7  Am.  Doo.  106^  and  oztandod  noto  on  tfaia  onbjool^  lia 

CbAVCIBT   BA8   JUBIBDIOnOV   IO   OaHCBL   DuD  JkRD  THMMMBT  BmOVS 

Cloud  from  oomplainant'a  titlo^  whera  aaoh  daod  ia  prima  /aek  Talid,  if  ili 
tooitala  aro  anatainod:  Xyon  y.  Bmi^  46  AnL  Doo.  216;  aao  alao  Domimgr. 
Wherrkm,4»  Id.  139^  and  nofea  147;  bat  tiie  par^  alloging  tho  olood  on  bfa 
titio  mnat  ahow  ita  Yalidi^,  and  the  Invalidity  of  hia  oppoBiMi^as  Anii  ▼• 
48  Id.  7H  «Bd  atationa  In  note  742. 
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Tijaam  FUnm  mat  Shjuv  m  OBjion  ov  Tazazhw,  aid 

htmk  and  ifae  anumnt  of  Uxm, 
ExMMmom  ow  TmotwnT  ibom  Tazatidit  d  Quvnoir  ov  Poum;  and  aol 

of  powwr. 

TAZinOH  MAT  n  LdDTID  BT  LlOnLATUBB. 

State  has  Powie  to  Make  Oomteaot  WmoH  bhau.  Bivd  It  nr  Wuruwm^ 

State  mat  Make  Valid  Cohtraot  to  Exempt  Pik>pebtt  vbom  Tatatw, 

€k>HTmAor  bt  State  to  Exempt  Pbofxbtt  ibom  Taxahoe  will  nofl  1m 
implied,  but  will  be  enf oroed  when  clearly  expreieed. 

Coetobatiov^  Like  Natcbal  Pbb8om8»  are  Oapable  ov  MAKUia  Gov* 
TBAon»  even  with  the  power  thmi  crefttee  them. 

BiBKizro  CoBVOBATioir'B  Pbopebtt  is  Liable  to  TAXAXioir,  like  the  prap> 
erty  of  indiTidnala,  imlees  it  is  otherwise  agreed  upon  in  their  ohsrtwi 
sad  snoh  property  oonsiBts  in  their  fnnohise,  or  ri^t  to  do  banking 
business  within  the  limits  of  their  oharter;  thmr  aqpital  inTested  in  sooh 
btisineM;  their  surplns  earnings^  set  apart  nndiyided;  and  snoh  other 
property,  real  and  personal,  as  th^  may  be  anthoriaed  to  haye. 

laBUff.iTOBE  SAB  PowER  TO  BiND  State  bt  Cobtraot  with  oorpontimi 
created  by  iti  charter  not  to  tax  for  a  given  time  the  franohiae  or  prop- 
erty of  snoh  corporation  further  than  is  agreed  upon  in  the  charter. 

Cbabxeb  Pboyidivo  that  Fraiichibb  OB  Pbopebtt  or  OoBTORAnxni 
SHALL  HOT  BE  Taxed  for  a  given  time,  or  farther  than  agreed  upon  in 
the  charter,  is  contract  between  the  state  and  the  oorporatois,  which  Is 
imiolable  under  the  constitntion  of  the  United  States;  and  an  agreemsBt 
to  limit  or  restrain  the  power  of  the  state  to  impose  farther  taxes  on  the 
franchise  of  a  corporatioD  daring  the  oontinnance  of  ita  oharter  may  so- 
t«  into  soch  a  contract  and  hare  hinding  force. 

loMim  »  Peioe  Paid  bob  Fbabohisb,  ob  Poweb  to  DoBahxieo  Hiisiii—^ 
sad  may  be  measared  by  tax  on  capital  stock,  or  by  a  spedilc  snm  stipo* 
latsd;  bat  unless  otherwise  stipalated  and  agreed  opoa  in  the  chartar. 
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the  payment  of  a  price  for  a  franchise  no  more  exempts  from  tazatio» 
other  property  of  the  corporatian,  sneh  as  the  snrplns  accnmnlatinin  of 
esmings  derived  from  that  bosinees  while  in  its  hands  undivided,  tha» 
it  does  the  dividends  in  the  hands  of  the  stockholders^  or  the  hanking 
house,  or  any  other  real  property  which  it  holds. 

VkANOHISX  OF  OOBPORATION  ICAT  BK  EXEMPTED  YBOH  TAXATION  BT  CbAA-^ 

TIB;  but  this  affords  no  snch  immunity  beyond  what  is  ezpreasly  sttpo- 
lated  in  the  charter.   The  franchise  is  one  property  and  the  oapital  stook 
anotlier. 
Tax  on  Bank's  Capital  Stock  will  not  Exempt  Bank  ibom  Tax  Im* 

POSED  ON  ITS  SUBPLXTS  OB  CONTINOENT  FUND— CoNBTBUCnON  OF  StAT^ 

I7TBS. — ^The  Bank  of  Smyrna  was  incorporated  nnder  the  legislative  ocn* 
dition  that  the  company  should  pay  the  state  semi-annually  at  the  rat» 
of  one  half  of  one  per  cent  per  annum  on  the  stock  actually  paid  in,  dn^ 
ing  the  continuance  of  the  charter.  This  provision,  however,  was  repealed 
at  the  ensuing  session  of  the  legislature,  snd  before  the  bank  was  organ* 
iied.  This  repealing  supplement  or  act  provided  that  "  in  lieu  of  other 
tezes  "  the  bank  should  pay  a  tax  semi-annually  at  the  rate  of  one  fourth 
of  one  per  cent  on  the  whole  of  the  oapital  stook  actually  paid  in,  during 
the  continuance  of  the  charter.  By  a  subsequent  act»  a  tax  of  one  fourth 
of  one  per  cent  was  imposed  on  seventy-live  per  cent  of  the  surplus  or 
contingent  fund  of  the  state  banks  generally.  The  words  '*  in  lieu  of 
other  taxes,**  contained  in  the  supplemental  act  to  the  charter,  were  held 
not  to  exempt  the  bank  from  the  payment  of  the  last-mentioned  tax  im- 
posed on  its  surplus  or  oontingent  fund,  by  the  general  act  of  the  logisli^ 
ture.  It  was  also  held  that  these  words  would  not  warrant  the  inferenoo 
that  the  state  thereby  agreed  not  to  impose  any  tax  thereafter  on  this  or 
iny  other  property  of  the  bank.  The  general  act  imposing  the  tax  on  tho 
surplus  or  contingent  fund  of  the  state  banks  generally,  so  far  as  it  re- 
lated to  the  Smyrna  bank,  was  also  held  constitutional,  and  the  bank 
bound  to  pay  it. 
BiJUuriioN  OF  Pb5pebt7  of  Cobporatidn  fbom  Taxation  can  last  only 
during  the  continuanoe  of  the  charter  granting  this  immunity.  And 
unless  this  exemption  is  expressed  when  the  charter  is  renewed  wad  ex- 
tended, the  power  to  tax  will  revive. 

Action  in  the  court  of  errors  and  appealB,  authoruBed  by  a 
resolution  of  the  legislature,  ''in  relation  to  the  Bank  of 
Smyrna,"  adopted  February  25, 1857,  to  adjudicate  the  ques- 
tion of  the  constitutional  validity  of  an  act  of  the  legislature 
entitled  ''An  act  to  tax  the  surplus  or  contingent  fund  of  the 
banks  of  the  state  of  Delaware,"  passed  February  24, 1865,  ao 
far  as  it  concerned  the  Bank  of  Smyrna.  The  other  fiftota  are 
stated  in  the  opinion. 

W  SauUlmryf  for  the  plaintiff. 

Fiiher^  aitomey^eneralj  for  the  state. 

D.  If.  Bates  and  SmitherSj  for  the  defendant* 
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By  Court,  HABBiNaTON,  Chancellor.  This  case  involves  the 
qaestion  of  the  constitutionality  of  an  act  of  the  legislature  of 
1855,  taxing  the  surplus  earnings  of  the  banks;  the  Bank  of 
Smyrna  contending  that  by  its  charter  it  is  exempt  from  tax* 
ation,  otherwise  than  to  the  amount  of  one  fourth  of  one  per 
cent  of  its  capital.  Some  of  the  banks  having  accumulated  a 
large  surplus  fund,  the  legislature  thought  proper  to  impose  a 
tax  on  these  surplus  funds,  as  a  part  of  their  banking  capital, 
which  the  bank  of  Smyrna  resists  tmder  a  claim  of  exemption, 
and  a  case  was  agreed  upon  to  settle  the  question,  which  in- 
volves several  fundamental  questions  touching  the  powers  of 
the  legislature  to  impose  additional  taxes  on  corporations:  the 
power  of  one  legislature  to  bind  subsequent  legislatures  not  to 
impose  farther  taxes,  the  immunities  of  corporations  generally, 
and  the  particular  exemptions  of  this  company  under  the 
terms  of  its  chapter. 

The  Bank  of  Smyrna  was  incorporated  on  the  condition  of 
paying  a  tax  of  one  half  of  one  per  cent  on  its  capital.  The 
other  banks  of  the  state  at  that  day  paid  but  one  fourth  of  one 
per  cent;  and  because,  probably,  of  this  discrimination,  the 
amount  of  stock  required  to  be  subscribed  for  its  organization 
was  not  taken.  At  the  next  session,  the  legislature  repealed 
the  tax  of  one  half  of  one  per  cent,  and  enacted  that  '4n  lieu 
of  other  taxes,"  the  bank  should  pay  one  fourth  of  one  per  cent 
on  its  capital;  and  with  this  change,  the  bank  went  into  opera- 
tion. It  was  several  times  renewed,  and  it  continued  to  do 
business  without  further  taxation  until  1855,  when  ia  the  act 
renewing  its  charter,  the  legislature  imposed  a  tax  of  one  half 
of  one  per  cent.  The  bank  submitted  to  this;  but  by  a  subse- 
quent general  law,  all  the  banks  were  required  to  pay  tax  also 
on  seventy-five  per  cent  of  their  surplus  earnings,  which  was 
the  tax  now  objected  to  by  the  defendants. 

Since  the  decision  of  the  supreme  court  of  the  United  States, 
in  the  case  of  Btmk  of  Ohio  v.  Knoop,  16  How.  869,  S.  C,  21 
Curtis  Cond.  R.  190,  and  the  many  cases  which  have  succeeded 
it,  the  question  cannot  be  considered  open  for  argument, 
whether  the  legislature  can  bind  the  state  by  contract  with  a 
corporation  created  by  its  charter  not  to  tax  for  a  given  time 
the  franchise  or  property  of  such  corporation  further  than  is 
agreed  on  in  the  charter.  It  was  long  before  that  case  settled 
that  such  a  charter  was  a  contract  between  the  state  and  the 
corporators  which  was  protected  by  the  constitution  of  the 
United  States  and  was  inviolable.    And  it  is  now  settled  that 
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an  agn^ment  to  limit  or  restrain  the  power  of  the  state  to  im- 
pose further  taxes  on  the  franchise  of  a. corporation  during  the 
continuance  of  its  charter  may  enter  into  such  a  contract  and 
have  binding  force.  The  argument  that  the  power  of  taxation, 
being  an  essential  attribute  of  state  sovereignty,  cannot  be 
limited  by  the  legislature,  has  been  fully  considered  and  re- 
futed by  the  supreme  court  of  'the  United  States;  and  the 
theory  revived  again  in  this  case,  which  supposes  there  are 
restrictions  on  legislative  power  not  to  be  found  in  the  con- 
stitution,  but  existing  above  it  and  to  be  enforced  by  the 
courts,  is  also  exploded. 

Every  power  of  government  may  be  said  to  be  a  sovereign 
power;  most  of  them  are  essential  to  its  sovereignty;  all  of 
ihem  are  liable  to  be  abused;  yet  it  cannot  be  said  that  lie- 
cause  they  may  be  abused  they  shall  not  be  used;  and  the 
proper  use  of  many  of  them  requires  prospective  arrangement 
that  shall  not  be  liable  or  subject  to  change  at  each  succeed- 
ing legislature.    The  power  to  make  contracts  is  equally  m 
sovereign  attribute  with  the  power  to  tax;  and  yet  a  contract 
which  is  to  be  subject  to  change  or  annulment  by  one  of  the 
parties  at  pleasure  is  no  contract;  and  unless  the  state  can  re- 
strain its  own  power  so  to  change  its  will  in  this  respect,  the 
power  of  making  contracts,  essential  to  sovereignty,  is  de- 
stroyed.   The  exemption  of  property  from  taxation  is  a  ques- 
tion of  policy,  and  not  of  power.    Such  an  exemption  would 
generally  be  impolitic,  and  should  not  be  granted  except  for 
great  public  objects;  but  the  legislature  is  the  proper  judge  of 
this.    It  selects  the  subjects  of  taxation,  and  arranges  the 
basis  and  the  amount  of  taxes.    Practically,  it  is  always  ex- 
empting some  species  of  property  or  other  from  taxation,  or 
preferring  one  mode  of  raising  revenue  by  taxation  to  another, 
as  policy  dictates;  and  if  such  policy,  in  the  judgment  of  tlie 
sovereign  taxing  power,  dictates  the  entire  exemption  of  any 
species  of  property  from  taxation  for  a  given  time,  it  is  the 
proper  exercise  of  such  power  so  to  exempt  it;  and  as  the  state 
haA  the  power  also  to  make  contracts,  it  is  the  proper  exercise, 
and  not  the  relinquishment,  of  the  power  of  taxation  to  stip- 
ulate for  exemption  in  a  given  case,  and  on  a  sufficient  consid- 
eration.   Such  a  contract  for  exemption,  however,  will  not  be 
implied;  though  it  will  be  enforced  when  clearly  expressed. 
It  will  not  be  presumed  that  the  state  has  lightly  parted  witb 
the  power  of  taxation.    The  state  may  own  and  sell  in  fee* 
simple  an  estate  in  land.    While  so  owned,  it  would  not  be 
taxed.    When  sold,  though  for  its  full  value,  it  would  be  sub- 
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ject  to  tax,  as  other  property  of  the  same  kind;  and  the  pnr- 
ohaier  could  not  claim  that  because  he  bought  of  the  state  at 
its  full  value  it  was  exempt,  as  before,  from  taxation;  but  if 
in  the  contract  of  sale  the  legislature  should  think  fit  to  agree 
that  it  should  for  a  limited  time  be  exempted  from  taxation, 
it  would  be  perfectly  competent  for  it  to  make  such  a  contract, 
which  would  then  be  under  the  protection  of  the  federal  con- 
stitution. 

Corporations  are  the  creatures  of  the  legislatures,  created 
for  public  and  useful  objects,  and  are  often  the  only  means 
of  effecting  these  objects.  Their  character  and  extent,  their 
powers  and  immunities,  as  well  as  their  duties  and  obliga- 
tions, are  just  such  as  the  legislature  pleases  to  make  them; 
but  when  made,  like  natural  persons,  they  are  capable  of 
making  contracts  even  with  the  power  that  creates  them,  or 
with  subsequent  legislatures,  and  their  contracts,  when  made, 
are  under  the  same  protection  as  other  contracts.  Their  prop- 
erty, in  the  case  of  banking  corporations,  is  their  franchise,  or 
right  to  do  banking  business  within  the  limits  of  their  charter; 
their  capital  invested  in  such  business,  their  surplus  earnings 
set  apart  undivided,  and  such  other  property,  real  and  per- 
sonal, as  they  may  be  authorized  to  have.  All  this  is  liable 
to  taxation  just  as  the  property  of  individuals  is  liable  to  taxa- 
tion, unless  otherwise  agreed  upon  in  their  charters.  They 
may  trust,  as  all  others  on  acquiring  property  trust,  that  the 
legislature  will  not  tax  them  beyond  certain  limits;  but  this 
imposes  no  obligation  on  the  legislature.  It  is  a  mere  calcu- 
lation of  chances,  or  reliance  on  public  justice  or  policy,  and 
affords  no  legal  immunity  beyond  what  is  expressly  stipulated 
in  the  charter.  The  bonus  is  the  price  paid  for  the  franchise — 
the  power  to  do  banking  business.  Whether  measured  by  tax 
on  capital  stock,  or  by  a  specific  sum  stipulated,  it  is  the  price 
paid  for  doing  business  as  a  bank;  and  unless  otherwise  stipu- 
lated and  agreed  upon,  it  no  more  exempts  other  property, 
such  as  the  surplus  accumulation  of  earnings  derived  from 
that  business  while  in  its  hands  undivided,  than  it  does  the 
dividends  in  the  hands  of  the  stockholders,  or  the  banking- 
house,  or  any  other  real  property  which  it  holds.  These  views 
are  fully  sustained  by  the  supreme  court,  in  Oordan  v.  Appeal 
Tax  Court,  3  How.  133,  15  Curt.  Cond.  B.  388.  In  that  case 
the  court  says:  *^The  franchise  is  their  corporate  property,, 
which,  like  any  other  property,  would  be  taxable  if  a  price 
had  not  been  paid  for  it,  which  the  legislature  accepted  as  the 
OonaideratioL  lor  al1owiii{(  them  to  use  the  franchise  iurinj; 
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the  continuance  of  their  charters.  The  capital  stock  is  another 
property,  corporately  associated  for  the  purpose  of  banking; 
but  its  parts  are  the  individual  property  of  Uie  stockholder  in 
the  proportions  they  may  own  them.  Being  their  individoal 
property,  they  may  be  taxed  for  it,  as  they  may  be  for  any 
other  property  they  may  own." 

We  have,  then,  only  to  look  at  the  several  laws  constituting 
the  charter  of  the  Bank  of  Smyrna  to  see  if  the  legislature  has, 
by  contract,  exempted  its  surplus  earnings  from  the  conmion 
liability  of  all  other  property  to  taxation,  having  ascertained 
that  it  was  competent  for  the  legislature,  by  contract  binding 
on  subsequent  legislatures,  to  exempt  this  or  any  other  part  of 
its  property  from  taxation.  It  was  incorporated  in  1821  for 
twenty  years,  and  by  the  eighteenth  section  of  its  charter  it 
was  provided  that  if  the  sum  of  seventy-five  thousand  dollars 
should  not  be  subscribed  for  in  its  capital  stock  by  the  first  of 
September,  1822,  the  charter  should  cease  and  be  of  no  efifect; 
And  by  the  twentieth  section  it  was  enacted  '^  that  as  a  condi- 
tion of  the  passing  of  this  act "  the  company  should  pay  to  the 
state  treasurer  semi-annually,  for  the  use  of  the  state,  "  at  the 
rate  of  one  half  of  one  per  centum  per  annum  on  the  stock  ac- 
tually paid  in  for  and  during  the  continuance  of  the  present 
charter."  But  before  the  organization  of  the  company  pursuant 
to  this  provision  of  the  charter,  a  supplement  to  it  was  passed  by 
the  legislature  on  the  seventh  of  February,  1822,  continuing  its 
<x>rporate  powers  until  1843,  repealing  the  twentieth  section  ol 
the  original  charter,  and  enacting ''  that  in  lieu  of  other  taxes,  the 
president,  directors,  and  company  of  the  Bank  of  Smyrna  shall 
pay  the  treasurer  of  the  state,  for  the  use  of  the  state,  a  tax  semi- 
annually at  the  rate  of  one  quarter  of  one  per  centum  on  the 
whole  capital  stock  of  the  said  bank  actually  paid  in,  for  and 
-during  the  continuance  of  the  said  bank,  from  and  after  the  first 
•day  of  September  next."  In  1837  the  corporation  was  extended 
to  February,  1857,  with  ^^all  its  rights,  powers,  and  privileges, 
franchises,  and  immunities  vested  in  it  by  any  law  of  tiie  state; " 
jmd  on  the  thirteenth  of  February,  1855,  the  charter  was  again 
renewed  and  extended  for  twenty  years.  But  it  is  to  be  remarked 
that  in  this  last  act  of  renewal,  the  act  of  1822,  which  contains 
the  expression  relied  on  in  the  argument  of  the  counsel  for  the 
•defendants  as  conferring  an  immunity  from  further  or  future 
taxation,  '^  in  lieu  of  other  taxes,"  is  not  referred  to,  nor  are  the 
words  ''rights  and  immunities,"  occurring  in  the  renewal  and  ex- 
tension of  the  charter  in  1837,  contained  in  this  act;  the  second 
section  of  which  pmvKlop  thnt  **fho  tax  to  Iw  h#»roi[ifter  paid  by 
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the  said  bank  shall  be  one  half  instead  of  one  qoarter  of  one 
per  eentom  per  annum;  provided  that  no  tax  shall  be  required 
on  any  stock  held  for  the  benefit  of  the  school  ftind.^ 

The  qnestion,  therefioe,  is,  whether  xmder  this  act  of  the 
thirteenth  of  Febmaryy  ISSS^  which  now  oonstitatee  its  charteri 
incorporating  as  it  does  all  the  previoos  acts  to  the  extent  to 
which  it  proposes  to  incorporate  them,  the  Bank  of  Smyrna  has 
any  right  or  immtmity  to  be  exempt  from  any  other  taxation 
than  that  imposed  by  the  act  of  1822,  which  was  one  fourth  of 
one  per  cent  on  its  capital  stock.  The  powers  of  the  company 
are  derived,  exdnsively,  from  the  act  of  extension.  That  act 
might  adopt,  by  reference,  the  langoage  of  any  other,  bnt  the 
exemption  mnst  be  expressed  at  the  time  of  renewal.  In  the 
case  before  referred  to,  Oordon  ▼.  Appeal  Tax  Cowriy  8  How.  188, 
8.  C,  16  Curt.  Cond.  R.  888,  it  is  said  the  exemption  lasts  onl;^ 
during  the  continuance  of  the  charter,  and  when  extended  with- 
out any  such  promise,  the  power  to  tax  revived.  In  that  case, 
the  exemption  was  in  the  most  formal  terms,  as  foUows:  ^^And 
the  faith  of  the  state  is  hereby  pledged  not  to  impose  any  ftarther 
tax  or  burden  upon  them  during  the  continuance  of  their  char* 
ters  under  tliis  act;''  yet  these  words  being  omitted  in  the  act 
of  extension,  it  was  held  that  they  were  after  that  liable  to 
further  taxati<m.  And  this  is  peculiarly  the  case  in  our  state, 
since  by  constitutional  limitation  these  charters  are  restricted, 
in  the  grant  and  duration  of  them,  to  a  period  not  exceeding 
twenty  years,  and  the  power  of  the  legislature  to  confer  such 
immunity  must  have  the  same  limit.  The  exemption  in  ques- 
tion must  therefore  be  shown  to  exist  by  the  express  grant  of 
the  legislature  in  the  act  of  1855.  But,  as  we  have  before  re- 
marked, the  legislature,  in  that  act  of  renewal,  not  only  omitted 
to  extend  the  rights  and  immunities  granted  in  the  previous 
act,  but  wholly  omitted  to  notice  the  particular  act  under 
which  the  exemption  is  now  claimed.  It  extends  only  the 
^  powers,  privileges,  and  franchises  "  belonging  to  or  vested  in 
the  bank  created  by  the  act  of  1821,  and  renewed  and  con- 
tinued by  the  act  of  1837;  whilst  this  assumed  immunity  is  by 
force  of  a  supplement  i>assed  in  1822. 

The  court  might  properly  rest  its  judgment  on  the  failure  to 
repeat  in  the  last  renewal  of  the  charter  a  supposed  pledge 
given  in  a  former  act,  which  by  its  own  limitation,  as  well  as  by 
constitutional  necessity,  has  expired;  but  the  words  ^'  in  lieu  of 
other  taxes,"  used  in  the  act  of  1822,  are  an  insufficient  founda- 
tion for  the  surrender  of  the  taxing  power.  They  are  capable 
An.  dml  vob  ixxm— tf 
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of  oxplanation  otherwiae  and  without  anj  forced  con8troctu» 
of  the  act  The  prerious  act  of  1821  impoBed,  though  not  bj 
the  name  of  tax,  as  a  condition  for  the  grant  of  the  bankmg 
fianchise,  an  obligation  to  pay  the  atato  one  half  of  one  per 
cent  on  the  capital  paid  in;  the  act  of  1822  repealed  this,  and 
added  that  in  lieu  of  other  taxes  the  bank  should  paj  one 
fourth  of  one  per  cent  on  its  capital  The  one  half  per  cent 
is  the  thing  in  the  law  repealed,  in  whose  place  was  substi*^ 
tuted,  by  the  law  repealing  it,  the  one  fourth  of  one  per  cent  in 
lieu  thereof;  and  it  would  be  rather  a  strained  inference  to 
draw  a  solemn  agreement  by  the  state  not  thereafter  to  impose 
any  other  tax  on  this  or  any  other  property  of  the  bank.  For 
the  act  of  the  twenty-fourth  of  February,  1855,  taxing  the  sur- 
plus fund  of  all  the  banks,  is  not  a  tax  upon  Uieir  stock;  and 
the  objection  to  it  goes  to  the  full  extent  of  denying  the  power 
to  tax  any  property  of  the  bank  other  than  its  stock,  and  might 
as  well  extend  to  its  real  properly  as  to  its  surplus  fund.  On 
the  contrary,  the  tax  upon  stock  which  would  come  within  the 
exemption,  if  there  was  an  exemption,  was  imposed,  not  by  the 
act  of  the  twenty-fourth  of  February,  1855,  which  is  now  ob* 
jected  to,  but  by  the  act  of  the  thirteenth  of  February,  1856» 
which  is  not  objected  to;  and  that,  too,  notwith8tan<Uing  the 
renewed  charter  of  1837  was  not  to  expire  until  1857,  two  years 
after  the  latter  act  was  passed.  The  latter  act  was  therefore 
more  clearly  a  violation  of  the  contract  of  1822,  if  there  was 
such  a  conlaract  not  to  lay  any  other  tax  on  the  capital  stock 
of  the  bank,  than  is  the  former  act  now  under  consideration^ 
for  imposing  a  tax  on  a  distinct  spedes  of  property,  its  surplus 
dividends. 

The  court  is  therefore  of  opinion  that  the  act  of  February  24^ 
1855,  entitled  ^'An  act  to  tax  the  surplus  or  contingent  fund 
of  the  banks  of  the  state  of  Delaware"  is,  as  to  the  Bank  ot 
Smjrma,  a  constitutional  law,  and  that  the  defendants  are  lia* 
ble  by  virtue  of  that  act  to  pay  to  the  state  semi-annually  a 
tax  at  the  rate  of  one  fourth  of  one  per  centum  per  annum 
upon  the  surplus  or  contingent  fund  of  said  bank  exceeding 
twenty-five  per  cent  of  said  fund;  and  it  is  ordered  that  this 
opinion  be  certified  to  the  superior  court  in  and  for  Kent  county. 

PowxB  ov  LxGiSLATxraB  nf  Bevebencs  to  Taxation  is  limited  only  oy 
their  own  discretioii  and  constitational  pnmaionB:  WUtkum  ▼.  Oammaek,  61 
Am.  Dec  608,  and  reference  to  collected  casae  in  note  thereto  510;  NkMs  t. 
OUyqf  Bridg^pmrt,  eo  Id,  &3l^  The  taxing  power  is  an  inotdant  of  aorereigntyr 
the  exercise  of  which  belongs  ezdnsively  to  every  atate^  and  attachea  alika 
upon  eyerything  that  comes  within  its  jurisdiction:  People  ▼.  CMemanf  Id» 
681,  and  notes  69i;  Baitie  v.  Mobile,  44  Id.  43a 
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LiomLATDBa  BA8  Ho  FowiE  TO  BzxifPT  wtum  TkTATKm  any  ipec&M  of 
pwpartjt  howevw  owned,  under  aeetkni  IS  of  ertiele  11  of  the  CUifoniift 
CQOstitatiaii,  wliioh  dedaiee  that ' '  all  property  in  this  atate  ahall  be  taxed  in 
pfopofrUon  to  ita  Talne:  **  ifJafMni  ▼.  ITma^  66  Asl  Dee.  906. 

BzEMPnoN  iBOM  Tixianoir  ab  Oomtraov:  See  Aiwater  t.  IfMbUemlB  fif 
Woodbridge,  16  Am.  Deo.  46^  and  extended  note  thereto  51,  diaeoaaing  th« 
anbjeot 

Frakohib^  wHjrrHiR  BiLOiraiHo  to  OoKKOuxum  or  Natural  Pib80W, 
ia property:  BcMnorer.  SaUlmonS  O.R.B.O(k»4B  AnL  Deo.  631;  A|^ 
T.B.09.T.ff.SN.mB.It.€kK,4AU.66^ 

FRAVOHm  18  SuBjRcr  TO  TAXATioir  aooording  to  iti  Talney  whether  paid 
for  by  a  bomia  or  not:  BaiUmore  ▼.  Baliimere  S  O.  B.  B.  Oa^^  4B  Am,  Deo. 
631,  and  note  639;  EnJMd  T.  B.  Co.  v.  ff.  Sif.  IT.  J2.  J2.  Cb^,  44  Id.  666. 

Cbabtir  is  CoMTRAcr:  Linooin  Bank  ▼.  Biehardmm,  10  Am.  Dee.  84.  Bat 
the  eharter  of  a  oerpontien  is  a  contract  only  as  between  the  atate  and  the 
oorporation;  and  where  it  makea  the  stockholders  liable  for  ooiporate  debti^ 
the  liability  dees  not  arise  eat  of  contract,  se  as  to  giye  a  oonrt  of  eqnity 
jurisdiction  of  suits  by  stookholdars  against  the  corporation:  Hodge§  ▼.  Nem 
Englcmd  Screw  Co.f  53  Id.  624.  But  such  a  contract  may  haye  implied  or  ex- 
prssa  reservations  embraced  in  it:  Crease  y.  Boibeoek^  84  Id.  61*  That  oocpo* 
rate  charter  or  franchise  is  a  contract,  see  also  BaO^iy  y.  P.  W.SB,  B.  B.  Chht 
44  Id.  503;  Begenta  r.  WUSams,  31  Id.  72;  Btukus  y.  Lebanon,  35  Id.  466,  and 
cases  cited  in  note  to  aamo  471.  But  these  cases  show  that  the  charter,  to  be 
a  contract,  must  first  be  accepted.  Acts  granting  franchises  are  contraoti^ 
and  ought  to  be  construed  by  the  well-established  principles  which  regulate 
oontraots:  State  y.  Real  Estate  Bank^  41  Id.  109,  and  note  12a  LegialatiYe 
grants  to  priYate  corporations,  and  conferring  powers,  rights,  and  priYilegee 
for  special  purposes,  are  contracts:  Tamwuth  y.  North  Tarmouth,  56  Id.  666^ 
and  note  671;  Deri/y  Tun^f&e  Co.  y.  Parke,  27  Id.  700,  and  note  707;  Proton 
Y.  HummeB,  47  Id.  431;  note  to  (hmmKmumUh  y.  Outten,  63  Id.  473.  And  a 
eonsidwration  is  unnecessary  to  render  binding  the  executed  legislatiYe  grant 
of  snoh  rights:  Derby  Turnpike  Co.  y.  Parke,  27  Id.  700. 

BioHn  Lboallt  Vrstrd  in  Priyati  Corforatior  oahhot  rr  Ooif- 
TROLLRD  OR  Drbtrotrd  without  the  ocmsent  of  the  oorporation  by  any  sub- 
sequent statute,  unless  a  power  for  that  purpose  be  resenred  to  the  legisUture 
in  the  aet  of  incorporation:  Wdlee  y.  Stetson,  8  Am.  Deo.  89;  Eng  y.  Ikdham 
Bank,  8  Id.  112;  note  to  Gcehen  y.  Stmingttm,  10  Id.  184»  showing  what  are 
Yssted  rights;  LetuU  y.  Braekenridge,  12  Id.  228;  Crease  y.  Babeoei,  34  Id.  61, 
and  note  69;  ooUected  cases  in  note  to  Sh^d  T,  B.  Co.  y.  Bartfbrd  B.  B. 
Co.,  42  Id.  728;  Miners*  Bank  qf  Dubuque  y.  Umied  States,  48  Id.  115,  and 
note  thereto,  showing  the  power  of  the  legislature  to  repeal  a  corporate  fran- 
chise under  a  conditional  reeerYation;  CommtmweaUh  y.  Culkn,  53  Id.  460; 
Tarmouth  y.  North  Yarmouth,  56  Id.  666;  Thorpe  y.  Rutland  etc.  B.  B.  Co., 
62  Id.  625.  The  grant  of  a  charter  or  franchise  to  a  oorporation  is  a  contract 
within  the  meaning  of  the  clause  in  the  constitution  of  the  United  Statee 
which  prohibits  the  states  from  passing  laws  impairing  the  obligation  of  con- 
traefai:  Trustees  qf  N.  O.  S.  F.  y.  Bradbury,  26  Id.  515;  Derby  TurnpOe  Co. 
Y.  Parks,  27  Id.  700;  note  to  Badnm  y.  LAamm,  35  Id.  471;  Brown  y.  Hwn^ 
met,  4tl  Id.  431.  And  independently  of  any  express  prohiUtion  in  the  state 
or  federal  constitution,  the  property  of  such  a  corporation  is,  in  this  country 
at  leasts  under  the  protection  of  the  fundamental  principle  of  right  and  Ju» 
tioe  inherent  in  the  social  compact,  which  protects  the  property  of  prirats 
pseaons:  BsgMte  y.  WUUams,  31  Id.  72. 
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Hayes  v.  Hates. 

[9  VmEtAMAMB  OHAVeSBT,  ItL] 

FAmiRT  Of  Dnv  mtn  rwr  Dua  aunrof  n  Ehiobgbd  bt  Wat  ov  SMEmif 

vntO  it  is  due. 
Law  or  Sxr-ovTy  as  AmjOABUi  ToDuAirss  hot  Dui^  ii  ifae  noM  in  oonrfci 

of  Miiiitj  as  it  is  in  conrts  of  Uw. 
Lmaot,  now  Patabl«»  oannot  bb  Sbv^w  IB  Bqvitt  against  legataa%  dabt 

to  tlia  sstato  not  yet  due. 
Dbomb  iaimfxr  Lbqatbb  fob  Cobib  zb  Suit  to  onforoo  ezaontion  of  new 

bond  is  CO  ground  for  injunction  to  restrain  an  action  at  Uw  bj  tho 

Ugatea  fov  his  legacy,  as  such  costs  could  be  set-off  in  the  action  at 

law. 
Rbootbbt  of  Lboaot  at  Law  will  bot  bb  Bbjoibbd  ib  Bqvitt  on  the 

ground  that  the  legatee  is  indebted  in  a  bond  to  the  testator  payaUa  at 

a  fatore  day. 
Ijwatbb'b  AonoB  at  Law  fob  Leoaot  will  bot  bb  Bbjoibbd  or  Eofoirr 

en.  the  ground  that  he  is  in  contempt  for  not  performing  a  decree  mads 

in  another  suit  for  the  ezecntion  of  a  new  bond,  in  the  place  of  tho 

original  one  given  to  the  testator  and  snbseqnently  lost 

Bill  in  equity.  Defendant,  John  Hayes,  owed  his  father, 
John  Hayes,  deceased,  during  the  tatter's  life-time,  the  sum  of 
one  thousand  five  hundred  dollars  upon  a  judgment  bond,  dated 
April  24, 1864,  and  payable  in  ten  years  from  date.  The  con* 
sideration  for  the  bond  was  certain  real  estate  conveyed  by  the 
ISetiher  to  his  son.  John  Hayes,  the  father,  died,  but  by  his  last 
will  had,  after  provision  for  his  widow,  devised  all  his  estate 
lemaining  to  be  equally  divided  between  his  ten  children,  in* 
Blading  the  defendant.    On  Januaiy  10, 1866^  the  complainant 
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as  administrator  showed  a  balance  in  his  hands  of  five  thoii- 
sand  seven  hundred  dollars  and  fbrfy-three  cents,  distribiitabis 
under  the  residuary  clause  of  the  will.  The  administrator  re- 
fused  to  pay  defendant  his  share  of  the  residuary  fond,  and 
the  latter  brought  an  action  at  law  for  such  share  on  the  ad- 
loiidstrator's  official  bond.  This  bill  was  filed  to  enjoin  the 
action  at  law.  The  bill  claimed  that  the  administrator  had, 
by  way  of  equitable  set-off,  the  right  to  retain  the  defendant's 
legacy,  and  to  apply  the  same  as  a  credit  upon  the  debt  duo 
fix>m  the  defendant  to  the  testator's  estate.  The  bill  further 
alleged  that  the  bond  could  not  be  found  after  testator's  death, 
and  that  the  bond  having  been  mislaid,  lost,  or  destroyed,  the 
administrator  had  obtained  a  decree  on  February  17, 1857,  for 
a  new  bond,  and  that  the*  defendant  should  pay  the  costs  in 
the  suit  in  equity.  An  attachment  for  the  non-performance  of 
said  decree  had  been  issued  and  returned  nan  egt.  Defendant 
was  a  non-resident  of  the  state,  and  could  not  be  reached  by 
the  process  of  its  courts.  It  was  further  alleged  that  he  had 
sold  and  conveyed  away  the  real  estate  for  the  purchase  of 
which  the  bond  in  question  was  given.  The  complainant 
argued  that  as  the  debt  secured  by  the  lost  bond  was  a  part  of 
the  testator's  assets,  the  defendant  was  in  equity  bound  to 
make  the  estate  secure  by  executing  a  new  bond,  in  accordance 
with  said  decree,  before  he  would  be  permitted  to  recover  his 
share  of  the  estate,  that  being  not  a  debt  of  the  estate,  but  a 
gift  from  the  testator.  Besides  the  prayer  for  an  injunction, 
settlement,  set-off,  etc.,  the  bill  prayed  that  so  much  of  the 
defendant's  share  of  the  residuary  estate  of  the  testator  as 
might  be  necessary  be  allowed  to  the  complainant  for  his  costs 
in  the  suit  in  equity.    To  this  bill  defendant  demurred. 

0.  B.  Rodney^  for  the  comnlainant 
D.  M.  BateSf  for  the  defendant 

By  Court,  Habbinoton,  Chancellor.  The  question  presented 
is,  whether  there  is  any  equitable  y^eir  to  prevent  a  party 
fifom  collecting  at  law  a  debt  due  him  because  he  owes  to  the 
defendant  a  debt  not  due,  and  which  the  defendant  may  not 
be  able  to  collect  when  it  is  due,  if  this  fund  is  not  stayed  in 
his  hands. 

There  is  another  question  growing  out  of  the  loss  of  the  evi- 
dence of  the  debt  and  proceedings  in  this  court,  to  supply  that 
evidence;  the  defendant  being  in  contempt  for  not  re-executing 
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a  bond,  aooording  to  the  decree  of  this  oonrty  and  also  for  hodp 
payment  of  costs  incurred  in  that  proceeding.  It  was  also  ar- 
^ed  that  the  costs  are  a  debt  now  due  to  the  complainani^ 
which  pro  iarUo  should  prevent  or  stay  proceedings  at  law 
against  him  for  the  legacy. 

Both  points  involve  the  question  of  set-off;  the  former  of  a 
<lebt  not  due,  the  latter  of  a  debt  due,  if  the  costs  have  been 
l^d  by  complainant;  but  which  in  that  case  the  defendant 
4X>ntends  would  be  a  set-off  at  law,  and  that  therefore  it  is  no 
ground  of  injunction  here. 

In  Jeffs  V.  Woody  2  P.  Wms.  128,  the  master  of  the  rolls, 
while  owning  that  it  was  against  conscience  that  A  should  be 
demanding  a  debt  against  B,  to  whom  he  is  indebted  in  a 
larger  sum  and  would  avoid  paying  it,  expresses  merely  a 
doubt  whether  an  insolvent  person  may  in  equity  recover 
against  his  debtor,  to  whom  he  at  the  same  time  owes  a  greater 
sum;  but  there  is  no  necessity  to  go  the  length  of  establishing, 
as  a  principle  of  equity,  that  chancery  will  arrest  proceedings 
at  law  for  the  recovery  of  a  debt  due  and  recoverable  there  on 
Che  ground  that  the  plaintiff  owes  the  defendant  a  sum  not  yet 
due,  the  pajrment  of  which  he  may  evade,  if  permitted  to  re* 
cover  in  his  suit  at  law.  The  law  of  setoff  as  applicable  to 
such  demands  is  in  this  respect  the  same  in  both  courts.  Ap- 
plied to  such  a  case,  it  would  be  to  anticipate  the  payment  of 
a  debt  not  due,  and  to  prevent  the  collection  of  a  debt  which 
by  the  contract  of  the  parties  is  due  and  collectible.  If  there 
could  be  any  question  of  this  equity,  where  the  aid  of  a  court 
of  equity  is  asked  to  enforce  the  demand,  I  think  there  is  none 
io  justify  one  in  enjoining  proceedings  at  law,  either  on  the 
^ound  of  equitable  set-off  or  as  a  means  of  enforcing  obedience 
to  a  former  decree  of  the  court  in  reference  to  costs.  I  do  not 
doubt  that  these  costs,  if  paid  by  this  complainant,  would  be  a 
set-off  at  law  to  an  action  for  the  distributive  share  of  the  de* 
fendant,  who  by  the  chancellor's  decree  is  made  responsible 
46t  them. 

Demurrer  allowed,  injunction  dissolved,  and  bill  dismissed 
with  costs. 

Decree  afiSrmed  by  the  court  of  errors  and  appeals  at  the 
June  term,  1859.    The  case  on  appeal  is  not  reported. 

SsT-OTV  Appues  only  to  MutCal  Debts  Bxrwmr  PLAnmrr  a5d  Ds* 
ViNiuinr:  Dunecm  r,  Ljfon,  8  Am.  Dec  613:  Cfregg  r,  Jamea^  12  Id.  151| 
Bunting  t.  Jiiekt,  82  Id.  699;  Foot  r,  Ketdmrn^  40  Id.  678;  Annan  v.  Honck,  45 
Id.  183.    This  rabjeot  ii  diicimed  at  length  in  the  note  to  Ortgg  ▼.  Jamm, 
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12  Id.  10^107.  Am  towhftfc  oonvtitatM  lei-off  in  tqphff  im  rctoaoMt  im 
nofce  to  ^wtf^  T.  iUdb^  32  Id.  705.  In  Okemdkr  r.  Drm,  2$  IL  TOi,  Hk  Im 
held  thftfc  the  law  of  set-off  before  judgment  ie  r^gnlated  entiielj  hj  etatnta, 
Mntnal  eredita  are  a  ground  for  aet-off  hi  equity,  thoni^  not  at  laws  8oa  note 
J^frie§Y.  Sv(m$,  43 Id.  160. 

Sxr-OTV  nr  EQumr  ia  governed  by  the  aama  mlaa  aa  at  law:  McZhmald  ▼. 
HeUtcm,  14  Am.  Deo.  431;  JemUngiT.  fTe&ito*,  86 Id.  722;  BdMMY.MeKnigki, 
46  Id.  406;  Blahe  t.  Lanffdon,  47  Id.  701;  nnleei  lome  apeeial  abeamatanoea 
oooor  to  justify  mterposition,  aa  where  peculiar  equities  intervene  between 
the  parties:  MUb  ▼.  XflmqiBn,  44  Id.  677.  The  right  to  an  ofibet  in  cbanoery 
aodaia  independently  of  statnte^  and  ia  oontroQed  only  by  the  gananl 
plea  of  equips /^^  ▼.  JRRMMb  43  Id.  166b 


CASE 

or  TBI 

SUPREME    COURT 

FLORIDA* 


KAmnr  v.  Pbhbaoola  and  Obobgia  B.  R  Ga 

[8  VLOBDAt  upl] 

Qbil  TunifORT  n  iNABiaasiBui  lo  Vast  th«  ttnnt  of  a  •abtoriptiioii  to 
nilwmy  stock,  nnloM  it  tend  to  show  frmnd  or  miitake. 

Qeal  Tbidcoht  n  Ivai>ki88iblb  to  FftOTB  Iirvi70iiaMT8  AXD  Oaauu* 
STAXOM  which  led  to  nibecription  for  railwmy  itock,  and  the  understand- 
ing  of  sabscriben  when  they  subscribed  for  it^  nnlees  sach  testimony 
goes  to  establish  frand  or'mistaka. 

UnaynnuAis  Subbobibxe  iob  Railway  Stock  Sgnwmiw  man  Dmorat 
KvowLSDGB  AKD  VvDMBnjjnaxQ  that  the  terms  of  the  oontraot  may 
be  Taried  or  totally  altered  at  any  time  by  a  ooncnrrenoe  between  the 
majority  ol  his  associates  and  the  legialatore,  so  that  the  odporation  may 
be  anthcriied  to  embark  in  new  enterprises,  wholly  and  essentially  differ- 
ent from  those  originally  contemplated;  and  this  may  be  done  without 
the  snbsoriber's  assent,  and  in  defiance  of  his  dissents  His  only  remedy 
is  to  dissent  and  withdraw  from  the  aasooiation. 

Umosr  Good  Fazih  boowd  bx  Bioidlt  Ehvqboxd  between  chartered 
coipotaticps  and  their  stockholders;  bnt  such  oorporaticns  are  to  be  held 
to  a  strict  aoconntability  and  to  the  careful  obsemooe  of  the  limitatimie 
cl  their  chartered  powers. 

iHiHTiDUAL  Shabxholdbb  ov  Bailwat  Stock  18  BouBD  by  actum  of  board 
of  stockholders^  so  long  as  sach  acts  are  regnlarly  passed,  and  within  the 
scope  cl  the  cdporaticn's  legitimate  powers^  sad  limited  to  the  promo- 
tioQ  el  the  particolar  enterprise  contemplated  in  the  crigiDal  charter  of 
hiccipcntioii;  and  the  stockholder's  dissent^  even  in  the  most  formai 
manner,  will  not  reUere  him  from  his  duty  and  obligation. 

Wbbbbtxb  OoBroBATioM  AooKRB  Matbbial  Altxbaixoji  of  its  charter 
front  Itgislatnr^,  by  regolar  action  cl  stockholders  in  fanenl  meetings 
dilj  etgnlBad,  the  aet  Is  binding  npon  eadh  iadividnal  msmber^  nnles» 
kt  dhaQ  eiprwly  dissent  theraCrom  before  any  dabli  are  eontraoted  ov 
l||^  iflttiB  to  tUrd  parties  In  eanyiitg  oat  the  Bifwdarigna  or  enteprissb 
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10  ACSWOM 


fan  tha  atter- 
aad  bate*  oqr  Mili  bad  bM 

{he  eotponOin  to  ahov  tha  flloekboU«%  MMt  m  ordar  to 


baa  atrieOj  aonpliad  wiili 
in  tiia  body  of  tiia 
tiflo,  tfaara  ia  a  itipnlatMn  £or  a  paiticnUr  aotetpriaa,  aa  for  the  hnildiig 
of  tiba  raad  toa  particobv  placi^  or  £or  ifti  loeatioa  vpana  ipad6ad  rootiu 
Sodi  a  atipolatun  fanna  a  cnnditinn  paeeadflBt^  and  mnai  ba  conapliad 
with. 

TO  Taks  Stock  d  KAn.w>Ai>  OoBPOKATnnr,  ahp  JtaFAXBOov* 
TMACOf  aianot gofaraad by  tha aame iiiIeaL 
OoBRHLATioxB  ASM  BoDVB  BT  AciB  ov  ILkiOBZR;  whaA  tiioaa  acta  are  oon- 
loraialile  to  the  artidea  of  tiw  eonstitataan. 

SlMPLB  FAMIJimiBiHIF  AW>  IaOMP0aai«D  AgOOf  ATBMff, 

tiie  oompaajr  nndertakea  to  depart  fraoi  or  add  to  tiw  la  filial 
object  or  deaigii,  aa  aet  forth  m  tha  artidaa  of  aaaoriatinn  or  ofaarter  ol 
inootporation,  ia  that  in  the  famar  eaaa  tba  aaaeot  of  tba  iodiridiial 
Tnamber  ia  not  to  be  aaaomeds  it  ia  to  be  affirmatmljr  eataUiahad  by 
oompetant  proof;  in  tiw  latter,  hia  aaaant  will  be  praaomed,  imleaa  ha 
affirmatively  prorea  bia  diaaflDt. 

taABIBOLDKB   DT   BaILWAT    COBPOBAnatf   WIUL   BB    FUEnTMED    TO    BATB 

AaBiHTKD  TO  Acm>H  of  tha  atoekboldera  in  imanimrnialy  aooapting  a 
legialathre  altaratioii  of  tbe  charter,  in  the  abae&oe  of  proof  to  the  ooii> 
trary;  and  eapecially  will  thia  preanmptioa  be  proper  where  the  oon^aay 
baa  oontraeted  debta  to  a  laige  amnwnt  before  any  objeetioa  ia  made. 

AasuMPBiT  to  reoover  the  amoont  of  a  sabeoription  for  nil- 
way  stock.  The  action  was  broogbt  by  the  appellee  againsfc 
the  appellant,  and  judgment  was  rendered  for  the  plaintiflL 
Defendant  appealed.  The  facts  are  sufficiently  stated  in  tte 
opinion. 

W,  Call  and  D.  P.  Hogw^  for  the  appellant 

/.  T,  Afcher  and  R.  B.  Hilton^  for  the  appellee. 

By  Court,  Dupont,  J.  This  is  a  case  of  a  chartered  railroad 
company  suing  a  recusant  stockholder,  to  recoYer  in  im  action 
of  a$8ump9U  the  amount  assessed  upon  his  subscription  to  the 
capital  stock  of  the  company.  The  stockholder  pleaded  simply 
nan  assumprity  with  the  privilege  of  giving  in  evidence,  under 
that  plea,  all  substantial  matters  of  defense.  The  defense  at- 
tempted to  be  set  up  at  the  trial  was  that  the  company,  by  tho 
acceptance  of  the  provisions  of  the  internal-improvement  act 
of  1855,  and  by  amendmente  obtained  from  the  legislature  sub- 
sequent  to  the  dato  of  the  subscription  for  stock,  had  materially 
filtered  and  varied  from  the  object  and  design  contemplated 
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4Uid  set  forth  in  the  origmal  charter  of  inoorporatioii;  that  he, 
the  defendant,  did  not  assent  to  this  alteration;  and  that  he 
was  consequently  discharged  from  his  obligation  to  pay.  A 
large  amonnt  of  evidence,  documentary  and  oral,  was  adduced, 
with  the  purpose  to  sustain  this  point  of  the  defense,  and  tht 
defendant  also  offered  a  witness  to  prove  the  inducements  held 
out  at  the  time  to  individuals  to  subscribe  to  the  capital  stock 
of  the  company,  but  the  court  refused  to  permit  him  to  be 
questioned  to  that  point. 

The  exceptions  taken  below  embrace  as  well  the  rejection  of 
this  witness  as  the  instructions  to  the  jury  given  and  refused. 
The  assignment  of  errors  in  this  court  corresponds  with  the 
exceptions.  The  case  here  was  elaborately  argued  and  ably 
contested  by  the  counsel  on  either  side.  The  discussion  took 
a  wide  range,  and  resulted  in  bringing  to  the  notice  of  the  court 
a  very  large  number  of  adjudicated  cases,  embracing  the  entire 
fiubject  of  the  rights  and  duties  of  corporations.  We  are  ad- 
monished by  the  discursiveness  of  the  opinions  delivered  5t« 
those  cases,  and  the  many  mere  dicta  to  be  found,  of  the  great 
caution  which  ought  to  be  observed  in  giving  an  expression  of 
opinion  on  points  which  do  not  legitimately  arise  out  of  the 
ease  before  us. 

In  this  age,  when  all  the  great  improvements  of  the  country 
are  inaugurated  under  the  influence  of  and  owe  their  success- 
ful consummation  to  associated  capital,  it  would  be  dangerous 
for  the  court  to  anticipate  questions  which,  whenever  they  shall 
legitimately  arise,  may  tax  to  their  fullest  powers  the  most 
gigantic  intellects.  The  law  applicable  to  railroad  charters  in 
particular  is  just  now  in  its  formation  or  chrysalis  state.  They 
are  of  recent  origin,  and  the  rules  to  be  applied  to  them  are  yet 
to  be  definitely  settled.  It  would  be  well  for  the  interest  of 
the  coimtry,  and  creditable  to  the  judiciary  as  an  institution, 
that  in  the  establishment  of  these  rules  the  commendable  cau- 
tion of  those  great  judges  under  whose  plastic  hands  the  com- 
mon law  was  brought  into  beiug  should  be  closely  imitated. 
Under  these  impressions,  and  influenced  by  these  considera- 
tions, we  desire  to  enter  upon  the  examination  of  the  law  which 
is  to  govern  in  this  case. 

The  first  question  that  addresses  itself  to  our  consideration 
grows  out  of  the  refusal  of  the  court  to  permit  a  witness  who 
had  been  offered  to  testify  as  to  the  ^'  inducements  and  circtmi- 
stances  which  led  to  the  subscriptions  to  the  railroad  at  the 
time  of  the  first  subscription,"  and  also  as  to  'Hhe  understand* 
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log  of  UiB  Bubocribcn  lAca  ^^y  oubocribod.*  Wo  do  not 
ffamk  that  tlno  ezcepCioo  k  vdl  taken.  II  la  an  elementazj 
principloof  tholawof  efideneo  thatond  teatiinony  ahaU  not 
be  adftilttfid  to  raij  the  tenna  of  a  written  oontnct^  and  upon 
Hob  pmaple  it  haa  been  mled  that  such  eridenee  la  inadTnia- 
eible  to  Tuj  the  tenna  of  a  aobacriplian  to  the  stock  of  a  rait 
wa J,  UDjeea  it  tend  to  wbaw  fiand  or  nnatake:  See  Bedfield  on 
Banwaya.  70,  citing  IF^Al  T.  SM6f  JL  JL  Cd^  16  B.  Mon.  5  [63 
Am.  Dec.  522];  BlodgeU  T.MarnO,  20  YL  609;  Kemnebee  &  P. 
JL  iZL  T.  WiOen^  34  Me.  369. 

There  waa  no  psetenae,  even  in  aigomenl^  that  theie  had 
been  any  frandnlent  mifliqaceentationa  made  to  the  defendant 
to  induce  him  to  become  a  anbecriber  to  the  stock  of  this  com- 
pany, or  that  he  had  made  his  subecriptiQn  nnder  a  mistake 
aa  to  the  terms  of  the  charter  of  incotpuistion  Indeed,  tho 
point  was  not  greatly  inaJsted  npon. 

Of  the  other  ezoeptiona,  all  of  which  are  groonded  npon  tho 
instroctions  to  the  jury,  either  granted  or  refosed,  we  will  con- 
rider  first  the  fiffli  instroction  pven,  which  is  in  the  foUowing 
words,  Tis.: 

'*  Tliat  the  defendant  mnst  show  that  he  made  timely  objec- 
tion to  the  acceptance  of  the  interDal-imim>Tement  act,  and  the 
presumption  is,  in  the  absence  of  proof  to  the  contrary,  that  he 
assented  to  the  action  of  the  stockholders  who  unanimously 
accepted  the  act;  and  espedally  is  the  presumption  proper  where 
the  company  has  contracted  debts  to  hurge  amounts  before  any 
objection  is  made.'' 

The  evidence  in  the  record,  of  which  the  instruction  is  pred- 
icated, is  a  resolution  passed  at  a  meeting  of  the  stockholders^ 
under  date  of  the  tenth  of  February,  A.  D.  1855,  instructing 
the  secretary  of  the  company  to  notify  the  trustees  of  the  in- 
temal-improyement  fund  of  ''the  full  acceptance  by  the  com- 
pany of  the  provisions  of  the  act  to  provide  for  and  encourage 
a  liberal  system  of  internal  improvements  in  this  state,  ap- 
proved the  sixth  of  January,  1855/'  There  was  no  evidence  to 
show  whether  or  not  the  defendant  was  present  at  that  meet- 
ing, nor  was  it  shown  or  attempted  to  be  shown  that  he  ever 
objected  to  the  act  of  acceptance.  The  only  objection  he  ap* 
pears  ever  to  have  made  was  when  he  was  called  on  by  Mr. 
Flagg,  the  secretary  of  the  company,  to  pay  the  assessment  on 
his  shares  of  stock.  He  then  objected  to  pay,  but  his  objection 
was  based,  not  on  any  alteration  of  the  charter  by  the  acceptance 
ainesaid  or  otherwise,  but  expressly  upon  the  alleged  ground 


1869.]  Mabxik  v.  Pxnbaooia  btc.  B.  B.  Co.  717 


''that  Genexal  Shine  had  persuaded  him  and  promifled  to  tab 
it  off  hiB  handSy  as  he  did  not  want  if 

This  infltraction  raises  the  question,  how  fiur  an  individual 
ehareholder  in  an  incorporated  company  is  bound  by  the  action 
of  a  board  of  stockholders  duly  ccmvened  and  (Hrganised.  It 
is  too  clear  to  require  any  argument  or  authority  to  support  it^ 
that  so  long  as  the  action  of  the  board  is  within  the  sc(>peof  its 
legitimate  powers  and  limited  to  the  promotion  of  the  particular 
enterprise  contemplated  in  the  original  charter  of  incorporation^ 
«o  long  do  their  acts,  regularly  passedi  bind  the  indiyidual 
ehareholder^  and  he  has  no  right  to  claim  any  immunity,  nor  can 
he  relieve  himself  from  his  duty  and  obligation  as  a  shareholdeTi 
even  though  he  should  dissent  in  the  most  formal  manner.  It 
is  only  when  the  action  of  the  board  is  such  as  proposes  to  vary 
^m,  add  to,  or  radically  alter  the  character  of  the  original 
•enterprise,  and  thereby  impose  new  duties  and  obligations,  that 
the  question  can  ever  arise.  For  the  purposes  of  this  argument, 
it  will  be  assumed  that  the  act  of  the  board  of  stockholders,  in 
accepting  the  provisions  of  the  intenial-im]»K>vement  act,  was  of 
the  latter  character.  Much  error  has  crept  into  the  books  by 
the  attempt  to  assimilate  corporations  to  ordinary  partnerships, 
and  to  apply  to  the  one  the  rules  of  law  peculiarly  applicable  to 
the  other.  Thus,  in  Angell  &  Ames  on  Corporations,  where 
reference  is  made  to  the  liabilities  of  individual  members  of  a 
partnership,  it  is  said:  '^  Such  precisely  is  the  law  with  regard 
to  partnership  associations  which  are  incorporated,  and  no  point 
of  law  is  more  clearly  and  firmly  settied  than  that  if  a  corpora- 
tion procure  an  alteration  to  be  made  in  its  charter  by  which  a 
new  aud  different  business  is  superadded  to  that  originally  con* 
templated,  such  of  the  stockholders  as  do  not  assent  to  the 
alteration  will  be  absolved  from  liability  on  their  subscription 
to  the  capital  stock." 

This  proposition  as  enunciated  is  not  suffidenUy  qualified. 
If  by  the  term  ^  assent "  it  is  designed  to  convey  the  idea  that 
in  such  case  each  individual  corporator  must,  in  order  to  have 
his  liability  fixed,  signify  his  concurrence  by  express  assent,  the 
proposition  is  certainly  incorrect,  as  it  ignores  the  flEU^t  that, 
from  the  very  nature  and  constitution  of  these  respective  asso- 
ciations, the  individual  in  the  one  case  speaks  through  his  rep- 
resentative, the  majority;  in  the  other,  he  speaks  in  propria 
per$onm.  In  the  same  authority  it  is  said:  ''  Corporations  are 
subject  to  the  emphatically  republican  principle  (supposing 
the  charter  to  be  silent)  that  the  whole  are  bound  by  the  acts 
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of  the  majorityi  when  those  acts  aie  conformable  to  the  artideft 

of  the  constitation." 

''It  seems/'  says  Mr.  Eyd,  ''to  he  the  first  suggestion  of 
reason  that  an  act  done  by  a  simple  majority  of  a  collective' 
body  of  men,  which  concerns  the  common  interest,  should  be 
binding  on  the  whole,  and  this  is  the  principle  of  the  rule 
adopted  by  the  'common  law'  of  England  with  respect  to  ag» 
gregato  corporations:"  1  Eyd  on  Corporations,  422. 

Upon  these  principles,  it  would  seem  that  where  the  com* 

Sany  undertakes  to  depart  from  or  add  to  the  original  object  or 
esign,  as  set  forth  in  the  articles  of  association,  or  charter  of 
incorporation,  there  is  this  manifest  difference  between  a  simple 
partnership  and  an  incorporated  association:  in  the  former,  the 
assent  of  the  individual  member  is  not  to  be  assumed:  it  is  ta 
be  affirmatively  established  by  competent  proof;  in  the  latter, 
his  assent  will.be  presumed,  imless  he  affirmatively  proves  his 
dissent.    The  ground  of  difference  will  be  obvious  to  any  re- 
flecting mind.    In  the  former  case,  the  association  being  usually 
limited  to  a  few  members,  they  are  generally  competent  to  act 
in  mass;  *  whereas  the  latter  being  composed  of  numerous  in* 
dividuals  residing  in  remote  localities,  they  are  constrained,  by 
the  very  necessity  of  the  case,  to  speak  through  a  conventional 
medium,  viz.,  an  organized  majority.    If  this  were  not  so,  then 
would  great  inconvenience  arise  whenever  it  should  become 
necessary  for  the  interest  of  the  association  to  vary  from  or  add 
to  the  objects  of  the  original  enterprise.    How  would  it  ever  bo 
possible  to  obtain  the  express  assent  of  each  corporator  ?    la 
many  cases,  their  particular  localities  would  be  unknown,  and 
if  originally  known,  may  have  been  changed  from  place  to 
place.    If  this  were  not  so,  then  in  every  case  of  the  decease  of 
a  stockholder,  the  corporation  could  accept  no  alteration  of  ita 
charter,  however  such  alteration  might  promote  its  interest,  and 
the  consequent  interest  of  each  individual  corporator,  without 
reducing  the  original  capital  by  the  amount  of  Istock  standing 
in  the  name  of  the  deceased;  for  it  would  not  be  pretended  that 
the  executor  or  administrator  would  have  the  authority,  in 
such  case,  to  assent,  however  clear  it  is  that  he  would  have  the 
right  to  dissent  from  the  attempt  to  involve  the  estate  in  the 
new  enterprise.    Again:  if  this  were  not  so,  the  rights  and  in- 
terests of  the  creditors  would  be  at  the  mercy  of  the  corpora- 
tion; for  upon  discovering  that  the  prosecution  of  the  original 
design  of  the  charter  had  involved  it  in  debt,  and  that  its  fur- 
ther pursuit  was  likely  to  prove  unprofitable  and  disastrous,  in 
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order  to  absolve  its  members  fixnn  liability  fiom  any  ftirther 
oalls,  it  would  only  be  necessary  to  obtain  from  the  legislature 
an  alteration  of  the  charter,  accept  it  by  a  meeting  of  stock* 
holders  composed  of  a  bare  qnoranii  under  the  provisions  of 
the  charter;  and  as  each  individual  might  be  sued  upon  his 
subscription,  he  would  plead  a  want  of  express  assent,  and  un« 
lees  it  could  be  aflSrmatively  proved  that  he  was  present  at 
the  meeting,  he  would  be  released,  and  the  creditors  defrauded 
of  their  just  rights.  But  how  is  llie  bd  of  his  presence  to  be 
proved  ?  Who  is  the  witness  that  will  prove  that  he  was  at 
the  meeting  and  consented  to  the  alteration? 

The  case  before  us  fully  illustrates  our  views;  finr,  of  all  the 
witnesses  interrogated,  none  could  remember  whether  or  not 
the  defendant  was  present  at  the  meeting  which  accepted  the 
provisions  of  the  internal-improvement  act,  which,  it  is  alleged, 
made  a  material  alteration  in  the  object  contemplated  in  the 
ftrfgi"«^l  charter.  And  yet  he  may  have  been  present,  consent- 
ing to  the  act  of-ncceptance,  and,  for  the  lack  of  this  proof,  he 
Is  to  be  absolved  from  his  liability  on  his  subscription,  and  the 
creditors,  contractors,  and  laborers,  who  had  given  credit  in 
part  upon  the  fiedth  of  his  subscription,  be  deprived  of  their  just 
rights,  and  this,  too,  without  the  slightest  pretense  that  any 
injury  or  loss  has  or  was  likely  to  accrue  to  him  from  the  al- 
lied alteration. 

It  seems  to  us  that  the  distinction  rests  upon  the  most 
rational  grounds,  and  that  the  rule  to  be  observed  on  this  sub- 
ject is,  that  whenever  the  corporation  accepts  from  the  legis* 
lature  a  material  alteration  of  their  charter,  if  the  same  be 
done  by  the  stockholders  in  general  meeting,  duly  organised,  it 
is  bincQng  upon  each  individual  member,  unless  he  shall  ex- 
pressly dissent  therefrom  before  any  debts  are  contracted  or 
rights  inure  to  third  parties  in  carrying  out  the  new  design  or 
enterprise.  In  this  case  the  defendant  stands  by  from  Febru- 
ary, 1856,  sees  the  work  progressing  under  the  provisions  of  the 
internal-improvement  act,  silentiy  acquiesces  in  the  contraction 
of  a  large  indebtedness,  makes  no  whisper  of  disapprobation 
until  he  is  called  on  to  pay  his  assessment  by  the  agent  of  the 
company,  when,  for  the  first  time,  he  objects  to  pay,  not,  how- 
ever, on  the  ground  of  any  alleged  alteration  of  the  charter, 
but  tor  the  avowed  reason  that '' General  Shine  had  persuaded 
him  and  promised  to  take  it  [the  stock]  off  his  hands,  as  he 
did  not  want  it" 

To  nleaae  the  defendant  from  liabilify  on  his  subscription 
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upon  the  ground  particularly  inslBted  on  at  the  argument,  un* 
der  the  drcumstimces  developed  by  the  record,  would  be  to  in- 
troduce into  our  jurisprudence  a  system  of  naked  technicalities, 
disorganizing  in  their  application,  and  pregnant  with  disaster 
and  ruin  to  all  the  great  enterprises  in  which  our  young  and 
growing  state  has  so  largely  embarked.  We  here  rqieat  in 
substance  what  has  heretofore  been  enunciated  by  the  court, 
that  while  these  corporations  are  to  be  held  in  strict  accounta- 
bility uid  to  the  careful  observance  of  the  limitations  of  their 
chartered  powers,  the  cause  of  justice,  the  best  interests  of 
society,  and  the  general  weal  of  the  commonwealth  require 
that  the  practice  of  the  utmost,  good  fSaith  should  be  rigidly 
enforced  between  them  and  their  stockholders. 

Another  prevalent  error  upon  this  point  is  that  of  holding 
that  an  agreement  to  take  stock  in  a  raikoad  corporation  is  to 
be  viewed  simply  in  the  light  of  a  contract  between  individu- 
als, and  that  it  is  subject  to  the  same  rules  that  are  applicable 
to  private  contracts;  but  such  is  not  the  case,  and  for  very 
manifest  and  obvious  reasons,  which  commend  themselves  to 
the  commonest  understanding,  as  being  based  upon  considera- 
tions  of  the  highest  import.  When  a  man  enters  into  a  private 
agreement  with  another,  the  individual  interests  of  each  (with 
which  the  public  have  no  concern)  are  alone  involved,  and  no 
change  or  alteration  of  the  slightest  character  may  be  made 
without  the  mutual  consent  of  the  parties  expressly  given. 
Each  stands  to  the  '^bond,"  even  to  the  exaction  of  ''the  pound 
of  flesh."    Not  so,  however,  in  the  case  of  a  subscription  to  the 
stock  of  an  incorporation,  which  owes  its  existence  to  the 
creative  power  of  the  legislature,  and  is  always  designed  and 
intended  to  subserve,  in  some  measure,  the  public  good.    In 
such  case,  the  stipulations  of  the  contract  are  contained  in  the 
charter  alone,  and  are  of  a  general  character.    The  individual 
subscribers  to  the  contract,  with  the  distinct  knowledge  and 
understanding  that  its  terms  may  be  varied  at  any  time  by  a 
concurrence  between  a  majority  of  his  associates  and  the  legis- 
lature, and  that,  too,  without  his  assent  and  in  defiance  of  his 
dissent.    Nay,  he  subscribes  with  the  distinct  knowledge  that» 
with  such  concurrence,  the  terms  of  the  charter  may  be  totally 
altered,  so  that  the  corporation  may  be  authorized  to  embark 
in  new  enterprises  wholly  and  essentially  different  fix>m  those 
originally  contemplated,  and  that  his  only  remedy  is  to  dissent 
and  withdraw  from  the  association. 

With  these  distinguishing  features,  can  it  be  seriously  con- 
tended that  a  mere  subscription  to  the  stock  of  a  corporatioii 
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stands  upon  the  same  fiMting  and  ia  to  be  governed  in  all 
respects  by  the  general  law  of  contracts  as  applicable  to  prirate 
or  individual  agreements? 

The  conrt  has  not  been  neglectfhl  of  the  abjudicated  cases 
which  were  cited  by  the  counsel  on  both  sideSi  but  upon  a 
careful  examination  of  these  cases,  we  have  found  so  much 
looseness  of  expression,  so  much  mere  dieta^  and  such  a  con« 
flict  of  views  upon  the  various  questions  discussed,  that  we 
have  chosen  rather  to  base  this  argument  upon  a  few  phiin 
fundamental  principles  than  to  attempt  to  reconcile  author!* 
ties  which  are  clearly  irreconcilable.  To  guard  against  mis- 
apprehension, we  remark  in  this  connection,  that  where,  in 
the  body  of  the  subscription,  there  is  a  stipulation  for  a  par- 
ticular enterprise,  as  for  the  building  of  a  road  to  a  particular 
place,  or  for  its  location  upon  a  specified  route,  such  a  stipula- 
tion,  being  outside  of  the  terms  of  the  charter,  is  in  the  nature 
of  a  condition  precedent,  and  unless  strictly  complied  with  b^ 
the  corporation,  the  party  subscribing  is  absolved  from  his 
obligation  to  pay.  We  hold,  then,  that  this  instruction  was 
in  strict  conformity  with  the  law,  and  upon  the  state  of  the 
evidence,  as  developed  in  the  record,  that  it  was  conclusive  of 
the  case. 

For  the  purposes  of  the  foregoing  argument,  it  was  assumed 
that  the  original  charter  of  the  Pensacola  and  Georgia  Bail- 
load  Company  had  been  radically  changed  and  altered  by  the 
4U^ceptance  by  the  company  of  the  provisions  of  the  internal* 
improvement  act  But  if  this,  upon  examination,  should  torn 
out  to  be  so  in  point  of  £act,  it  will  be  readily  perceived  that 
«uch  conclusion  would  not  avail  the  defendant;  for,  from  the 
view  which  we  have  taken  of  the  question  involved  in  the  dis- 
cussion of  the  fifth  instruction,  the  <mu$  of  proving  affirma- 
tively his  dissent  to  the  alleged  alteration  was  upon  him.  It 
therefore  become  unnecessary  to  the  decision  of  the  case  to  in- 
quire as  to  the  effect  of  the  acceptance  of  the  provisions  of  the 
act  upon  the  charter  of  the  company;  and  we  pass  to  the  sixth 
exception  embraced  in  the  assignment  of  errors,  which  com- 
plains of  the  instructions  given  by  the  court  as  having  been 
•calculated  to  mislead  the  jury  in  the  formation  of  their  ver- 
<dict  We  have  carefiQly  examined  the  instructions  with  refer- 
•once  to  this  exception,  and  have  come  to  the  conclusion  that 
the  defendant  has  no  cause  to  complain  of  them  in  this  r^ 
•opect,  for  they  are  certainly  more  favorable  to  the  defionse  than 
lie  was  entitled  to  demand. 

Am   Die  Val.  LXXni-46 
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It  is  therefore  ordered  and  adjudged  that  the  judgment  ol 
the  dTCuit  court  of  Leon  circuit,  rendered  in  this  causa,  be 
affirmed,  with  costs. 


Pabol  TESTDcomr  is  not  ADxisstBui  TO  Vast  Tkbio  ov  Wbirbi  Gov- 
TAACT,  bat  it  may  be  introduced  to  explain  them:  Inoin  t.  Iven,  S8  Am.  Dee. 
420;  SaOiffT.  EllU,  Id.  471;  Bodtmore  ▼.  Davenport,  SS  Id.  182;  ANiimerfiaT. 
ffuUrfy,  Id.  639;  Sullivan  v.  McLenam,  Id.  780;  Coui^r  v.  Berrp^  6S  Id.  468, 
and  coUeoted  cases  in  notes  theretow  This  mle^  however,  iterates  to  the  ex- 
elmdon  of  parol  evidence  of  any  prior  or  oontemporaneoas  agreement  to  vajry 
the  terms  or  legal  effect  of  the  written  contract:  Rockmore  v.  DoBopo/i, 
iupra;  or  of  oral  negotiations  leading  to  a  written  instrument  with  a  view  to 
inflnenoe  its  construction:  Note  to  Bryofn  v.  HumL,  70  Id.  264;  Bhmom  t. 
Oriffin,  67  Id.  75,  and  note  to  same,  considering  at  some  length  the  snnoand- 
ing  circomstanoes  and  pre-existing  relations  of  psrties  in  constnung  ooii!* 
tracts. 

AocxFTAiTca  or  Matxrial,  Rabioal,  ahd  Fuhdaiuhtal  Csahox  ih  Cbabt 
TKR  will  bind  only  the  majority  of  snbecribers  who  accept  it;  and  a  dismit- 
ing  snbscriber  wiU  be  discharged  from  his  oontract  of  snbecriptian:  See  dooid 
of  cases  cited  to  this  point  in  the  extended  note  to  CommouweaUk  v.  Oidkn, 
S3  Am.  Dea  462;  Union  Loch  and  Canalt  v.  Towne,  8  Id.  32;  and  note  36; 
extended  note  to  ffartfbrd  etc  H.  H.  Co.  v.  Crrmoell,  40  Id.  368,  showing  how 
a  stockholder's  liability  on  subeoription  is  affected  by  amendment  of  charter. 

MAJORnr  or  Stockholdsrs  or  Corporation  mat  Bind  MnrosirT  hf 
acceptance  of  altered  or  amended  charter,  when:  See  extended  note  to  Coar 
momoeaUh  v.  OuUen,  53  Am.  Doc.  463,  showing  what  fundamental  alteraticos 
require  the  consent  of  all  the  stockholders.  Amendment  of  charter  wiO  not 
exonerate  previous  subscribers,  when  the  change  produced  is  bat  trifling: 
MiyMl  4s  O.  7*.  Co.  V.  Bruth,  40  Id.  358.  So  the  obligation  of  the  oontnMt 
of  a  corporation  with  a  subscriber  to  its  stock  is  not  impaired  by  a  law  ex* 
tending  the  powers  and  privileges  of  the  corporation  in  accordance  with  the 
original  design  and  objects  of  its  organization.  Thus,  a  change  in  the  line  of 
location  of  a  railroad  wiU  not  enable  a  stockholder  to  set  np  aa  a  defense  te 
an  action  for  his  subscription  that  he  subscribed  upon  oonditiaift  that  the 
road  should  be  located  as  originally  projected:  See  note  to  CTrtqr  v.  Mononr 
gahela  Nov.  Co,^  37  Id.  606.  And  see,  to  same  effwt^  Paef/k  B.  B,  v. 
SugheBp  64  Id.  266,  and  note^  in  which  the  above  prindpleB  ai«  ^^nr^r^ 
•t  length. 

Stookholdib  iCAT  Loss  HIS  Dmirai  bt  Laobbi:  See  extended  note  t» 
ChmmMweaUhY.  CuOm,  63  Am.  Deo.  467. 

CovBinoirB  Prsgkdkit  to  Right  or  OoRroBAnoir  to  »^^»*w  OoBro»> 
JOB  PowHBS  must  be  first  performed  or  waived  by  shaieholden^  belore  the 
corporation  can  enfcroe  the  stock  saheoriptions:  BroabriOB  S  O.  T,  Ox  v. 
JieOart^,  66  Am.  Dec  768. 

Fraud  as  DHrnvsi  to  Aonov  oir  SuxsoRmiov:  See  extended  note  te 
JVtidMfa  Qtot  Ox  ▼.  iitewder,  0  Am.  Dea  96-101^  dieoHMCT^ 
liability  on  his  nhseription  at  length;  Okmr.IfmoeaitkttcB.  B.  0».,miL 
663. 

DmiBonmr  kbwsss  Sdcpui  PAsransBiPAHB  LrooBraRAssD 
mm  PoDcap  oori  Paef/hB.  B.  t.  Avie^  M  Am.  Dec  S6& 
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Bailwat  Ck>]rPAima  mrar  Stahd  utov  Snucr  Corarrsvonoir  of  their 
ehartar«d  prrnlegea:  CommomoeaUh  ▼•  PUtdmrgh  tic*  R,  R,  Oo>f  92  Am.  Dml 
•72. 

Tmomaam  or  OoBroKAra  Chabtib  abb  Pbbiuiibd  Kbowh  to  8ub- 
■OBiBKiut  to  tho  ttook  of  tho  oorpomtum:  Wight  ▼.  SMbfB.  R.  Ox*  6S  Am. 
Deo.  522. 

lliJORITT  or  COBFOBITOBS  MAT  KTHBOmB  POWBBB  OOVJBBBBD  UTOS 

ISBIB  BoDT  BT  Bt-laws  or  Ck>BFOBATioir,  WHBB:  Jb|»fi«  VFtflbocb,  17  Am. 
Doo.  026;  DetpaUh  Line  ▼.  BeUamg  M,  Oo.^  87  Id.  203»  and  note;  BUiott  t. 
^»oa,Id.227;  CamT.  KalamamMviMalIfi$.Ci>.,4SJd.4B6,9ndw^4!Ui 
Migerlif  t.  Enyawn^  65  Id.  207,  and  note  221. 

Whbb  Act  or  Majobitt  will  hot  Bind  MnroBXir:  See  Ptktt  ▼•  Nem 
Oridom  BuikUng  Co.,  2a  Am.  Deo.  448;  JCnHsfe  t.  Tttmim  qf  Okkago,  »  UL 
44S|  and  note  io  DownkiifT.  Rtigar,  84  Id.  227,  ihowing  how  aatiifltttj  dafe- 
fBlad  to  aofwal  te  poUio  or  private  pnipoee  la 
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QEORGIA. 


Powell  v.  Powell. 

[S7  QmomojL,  S8.] 
IbRm  nr  VteiVaxABT  Died  ov  Mothxe  to  Cmu)^  whowiby  ahe  outtfiytd 
to  tbe  ohM  tbe  haU  of  lot  Na  168,  when  aho  mtQDdad  to  oonTi^j  <iM  b^ 
ol  lot  Now  167,  caimot  be  oomcted  at  the  matanoe  ol  aaid  «liild  after  iha 
daatluof  tha  mothor,  inteatate^  leaYiiig  tliia  and  oifaar  oiiOdTCB. 

Bill  against  adminktrator  to  correct  miBtake  in  Tolnntaiy 
deed  of  the  intestate,  the  mother  of  plaintiff  and  other  children, 
fai  conveying  to  plaintiff  the  half  of  lot  Na  168^  when  aba  id* 
tended  to  conTey  to  him  the  half  of  lot  Na  157.  The  olfaer 
children  of  decedent  were  living.  The  oonrti  on  the  trial, 
charged  the  jury  that  complainant  was  entitled  to  have  said 
mistake  corrected  and  the  cteed  reformed.  Defiandantexceplad 
to  this  charge,  and  makes  each  exception  the  basis  of  iUs 
appeaL 

TFeU&onii  Johnrnm^  and  Stoan^  fiar  the  jflaintiflBi  in  enor. 

BlanJ{fard  and  Crawford^  ewUra. 

By  Coort,  Bbnkinq,  J.  Was  fift  charge  of  the  court  ii|^t 
The  charge  was  as  follows:  ^  That  complainant  was  entiiled  ta 
have  said  mistake  corrected  and  the  deed  refiormed,  althoof^ 
the  consideration  was  voluntary." 

The  deed  here  meant  was  doubtless  the  deed  made  by  Mrs. 
Powell  to  Josiah  C.  Powell,  the  complainant.  The  real  partifla 
to  the  question  were  this  Josiah  C.  Powell,  a  child  of  Mrs. 
Powell,  as  plaintiff,  and  the  other  children  of  Mrs.  Powell  ai 
defendants,  the  latter  represented  by  her  administrator.  Sba 
died  intestate.    And  it  was  conceded  that  if  Josiah  recovered 
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the  land  meant  (as  he  alleged)  by  the  deed,  he  would  get  mora 
than  hiB  share  of  the  mother's  estate. 

The  deed  by  mistake  conveying  the  half  of  No.  158  instead 
of  the  half  of  No.  157,  the  legal  title  to  the  half  of  No.  157  did 
not  by  it  pass  ont  of  Mrs.  Powell;  and  consequently  that  title, 
when  she  died  intestate,  was  cast  by  the  law  on  her  heirs. 

The  question  then  is,  Was  a  court  of  equity  authorized  to 
interfere  against  the  legal  title  thus  held  by  all  her  heirs  in 
favor  of  one  of  those  heirs  claiming  by  a  defective  voluntary 
deed?    And  the  answer,  we  think,  must  be  in  the  negative. 

The  general  principle  on  this  subject  governing  courts  of 
equity  is,  that  where  the  equities  are  equal  the  legal  title 
prevails. 

In  the  present  case,  if  there  is  any  difference  in  the  equities, 
it  is  a  difference  in  favor  of  the  heirs  of  Mrs.  Powell,  and 
against  her  voluntary  donee.  It  is  the  dictate  of  equity  and 
natural  justice  that  one's  property  should  be  bestowed  on  one's 
children  rather  than  on  strangers;  and  on  those  children  equally 
rather  fhan  unequally.  This  is  certainly  so,  if  our  statute  of 
distributions  be  taken  as  the  exponent  of  what  is  equity  and 
natural  justice;  for  that  makes  estates  go  to  the  intestate's 
children,  and  puts  the  children  all  on  an  equality.  According 
to  this,  then,  equity  would  say  to  Jodah  that  he  ought  to  be 
content  to  stand  on  the  same  footing  with  his  brothers  and  sis- 
ters. They,  in  addition,  have  the  legal  title.  If,  then,  the 
general  principle  is  to  govern,  they  must  be  allowed  to  prevail 
over  him. 

Is  there  anything  to  take  his  case  out  of  the  general  prin- 
ciple? It  is  said  that  there  is.  It  is  said,  in  the  first  place, 
that  the  case  of  a  voluntary  conveyance  in  favor  of  a  wife  or 
children  is  an  exception  to  that  principle.  But  we  are  not 
prepared  to  admit  this  proposition.  The  English  decisions 
seem  to  be  against  it:  See  1  Story's  Bq.  Jur.,  sec.  176,  and 
cases  cited;  Adams's  Bq.  78.  And  if  we  were,  this  is  not  a 
deed  in  favor  of  children;  it  is  a  deed  in  favor  of  a  child,  at 
the  expense  of  the  children. 

In  the  second  place,  it  is  said  that  this  case  is  like  that  of 
Wyehe  v.  Qreene^  16  Ga.  49,  and  that  in  that  case  this  court 
ordered  the  mistake  in  the  deed  to  be  corrected.  But  this  case 
is  not  like  that.  In  that  case,  taken  as  presented  to  this  courts 
the  contest  was  between  parties  all  of  whom  claimed  under  the 
veory  deed  sought  to  be  corrected. 

According  to  the  bill  filed  by  some  of  the  children  against 
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5[r.  Greene,  the  fEtther,  he  held  tinder  the  deed  under  which 
they  claimed.  That  deed,  they  insisted,  was  intended  to  be  a 
'  deed  giving  a  life  estate  to  Mrs.  Greene,  and,  by  consequence, 
to  him,  Mr.  Greene,  and  the  remainder  to  her  children — an  in* 
tention  which  they  alleged  was,  by  mistake,  defeated,  so  &r  as 
the  children  were  concerned,  the  deed  being,  by  mistake,  so 
expressed  as  to  give  the  whole  interest  to  Mrs.  Greene.  Mr. 
*  Greene,  they  insisted,  was  holding  under  this  very  deed.  If 
'he  was,  then  he  was  bound  to  let  the  deed  have  full  effect^ 
whether  it  was  a  deed  with  or  without  a  valuable  consideration; 
ft>r  it  is  a  principle  of  law,  that  he  who  elects  to  claim  under  an 
instrument  must  let  the  instrument  have  its  full  operation. 
The  law  will  not  suffer  him  to  set  up  so  much  of  it  as  makes 
in  his  favor  and  reject  the  rest.  By  his  election  to  claim  under 
ttie  instrument,  he  himself  gives  it  validity  in  all  its  parts.  If 
Mr.  Greene  had  been  claiming  by  inheritance,  through  his  wife, 
the  case  would  have  been  more  like  the  present.  The  defend* 
ants  to  the  present  bill  claim  as  heirs  of  Mrs.  Powell.  They 
do  not  claim  under  the  deed  made  by  her  to  Josiah  C.  Powell, 
their  brother. 

We  see  nothing,  then,  to  take  the  present  case  out  of  the 
general  rule,  that  when  the  equities  are  equal  the  legal  title 
prevails.  Consequently  we  think  that  the  court  below  errad 
in  its  charge  to  the  jury. 

New  trial  granted. 

Dud,  whkf  Rkforkxd  voa  Mibtakb:  See  Ih^ner  ▼.  MiOowmi,  SS  Am. 
Deo.  8622,  and  cases  cited  in  note  366. 

Thb  fbincipal  oasb  IB  ciTBD  in  Perbina  v.  Keith,  83  Ga.  628^  to  the  pomi^ 
mentioned  in  the  opinion,  that  it  is  no  objection,  in  the  month  of  an  admin- 
ktrator,  to  a  biU  by  an  equitable  owner  for  a  oonveyanoe  of  tiie  legal  title^ 
that  the  bill  seeks  enforoement  of  the  decedent's  vokintuy  agreement  te 
eonrey. 


Hbndbioe  V.  Davis. 

rar  GioBoiA,  1S7.] 

•cATim  DsoLABDro  THAT  Shsbot,  dt  Humro  Sali  oh  Kjliuutioh, 
SHALL  Advsbtibs  Suom  Salb  in  three  of  the  most  pnUio  places  of  the 
ooonty  is  directory  only,  and  if  the  sheriff  omit  to  do  so^  snch  omission 
does  not  vitiate  the  sale;  bat  any  person  injured  by  snch  omission  has  a 
lemedy  against  the  sheriff  in  an  action  for  damages. 

!■  AonoN  los  RnruaiirG  to  Complt  with  Tibmb  of  Shsbdtv's  Sals 
against  the  person  who  bid  off  the  property,  he  cannot  set  np  as  a  de-> 
f  ense  that  a  deed  was  exhibited  at  said  sale,  and  asserted  to  be  a  ooamf*' 
ance  ci  the  property  sold,  if  snch  deed  was  not  examined  nor  read  by  hioL 
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Ih  Aonov  lOB  RouBDio  to  Makb  GKmd  Bid  at  BiumufVi  Bmim,  In  ofder 
to  enable  defendant  to  anign  ae  enor  the  refnaal  of  the  ooort  to  admit 
in  evidence  icpreeentatioM  and  atatementi  made  by  the  aheriff  at  anoh 
nle^  tbe  reoord  most  ahow  what  anoh  repreientationa  and  atatementi 


Is  AonoH  AaAoan  Pkrson  Who  Betubed  to  Oomflt  with  Tbemb  of 
Bbmbiwh^b  BjoJb,  In  order  to  hold  him  lialde  for  the  difbrenoe  between 
the  price  at  which  he  bid  off  the  proper^  and  the  price  at  which  it  waa 
aabeeqnently  aold,  the  aame  property  mnat  have  been  resold,  and  reaold 
ns  the  proper^  of  the  identical  parties  aa  whose  property  it  had  been  bid 
off  by  him. 

Assumpsit.    The  tsLcia  are  stated  in  the  opinicoi. 

PerhinB  and  E.  H.  BeaUy  for  the  plaintiff  in  error. 
Hood  and  Bobinsonj  contra. 

By  Conrt,  McDonald,  J.  The  defendant  in  the  ooort  below, 
who  is  the  plaintiff  in  error  here,  was  sued  by  the  sheriff,  for 
the  use  of  Lodwick  B.  Lard,  to  recover  the  difference  between 
the  price  at  which  the  defendant  had  bid  off  certain  properly 
at  sheriff's  sale,  he  having  refused  to  comply  with  the  terms  of 
flale  when  required  to  do  so,  and  the  price  at  which  the  prop- 
erty was  afterwards  sold.  The  suit  was  brought  under  the  act 
of  1831:  CobVs  Dig.  513. 

On  the  trial,  the  plaintiff  in  the  court  below  introduced 
the  deputy  sheriff  as  a  witness.  The  counsel  for  defendant 
proposed  to  ask  him  if  the  land  had  been  advertised  in  three 
of  the  most  public  places  in  the  county.  The  question  was  ob- 
jected to  and  the  objection  sustained,  and  error  is  assigned  on 
that  decision.  Ic  is  made  the  duty  of  the  sheriff  to  advertise 
the  sales  of  property  levied  on  by  him  in  three  of  the  most 
public  places  in  the  county.  This  is  merely  directory  to  the 
sheriff,  and  his  failure  to  do  it  does  not  vitiate  the  sale.  But 
if  the  omission  of  this  duty  should  result  in  injury  to  any  one, 
the  injured  person  would  no  doubt  have  an  action  against  him 
to  recover  damages  commensurate  with  the  injury  sustained. 

We  do  not  see  the  relevancy  of  the  deed  of  Douglass,  offered 
in  evidence,  to  the  issue  between  the  parties.  A  deed  was  ex- 
hibited at  the  time  of  the  sale,  said  to  be  a  deed  to  the  property 
that  was  selling.  But  that  had  nothing  to  do  with  the  matter 
before  the  court.  The  defendant  did  not  ezatnine  it,  and  he 
cannot  claim  to  have  been  misled  or  prejudiced  in  any  way 
by  its  exhibition.  He  was  content  to  purchase  by  the  levy 
and  advertisement.    The  court  very  properly  rejected  the  deed. 

In  regard  to  the  third  assignment  of  error,  I  will  remark 
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that  it  nowhere  appears  in  the  record  what  had  been  the  repre-^ 
eentations  and  statements  made  by  the  sheriff  about  the  prop-^ 
erty  and  what  he  was  selling,  and  tiiis  court  has,  therefore,  no^ 
means  of  determining  whether  the  court  erred  in  ruling  thera 
out.    Error  is  not  to  be  presumed. 

The  defendant's  counsel  moved  to  withdraw  firom  the  jury 
the  leyy  upon  the  fi.  fa.  in  favor  of  E.  H.  Martin  against  L.  E. 
Lard  and  M.  D.  Hendrick,  makers,  and  Thomas  Douglass  and 
William  T.  Callier,  indorsers,  deciding  that  said  levy  on  said 
fi.  fa.  authorized  the  sheriff  to  make  sale  of  the  one-third  in- 
terest of  either  of  the  said  defendants  separately,  in  and  to  the 
property  levied  on.  Error  is  assigned  on  this  decision.  In 
determining  this  assignment  of  error,  we  refer  to  the  principles 
upon  which  the  plaintiff's  suit  depends.  The  plaintiff  in  error 
had  purchased,  at  the  sheriff's  sale,  the  interest  of  two  of  the 
defendants  in  tiie  third  part  of  the  property  sold.  He  bid  it  off 
at  one  thousand  eight  hundred  and  ten  dollars.  He  refused  to 
comply  with  the  terms.  The  property  was  advertised  subse- 
quently, and  sold  for  one  thousand  dollars,  as  the  property  of 
Lodwick  E.  Lard  only.  For  Hendrick  to  be  liable,  the  same 
property  must  have  been  resold,  and  resold  as  the  property  ol 
the  identical  defendants  as  whose  property  it  had  been  bid  off 
by  him.  If  it  had  been  offered  the  second  time  as  the  property^ 
of  both  defendants,  and  especially  if  each  owned  a  tiiird, 
who  can  say  that  the  property  would  not  have  sold  for  the 
amount  of  Hendrick's  bid?  The  decision  of  the  court  must  be 
construed  to  mean  that  notwithstanding  the  sheriff  offered  for 
sale  the  interest  of  two  defendants,  and  it  was  bid  off  by  Hen- 
drick, he,  not  having  complied  with  the  terms  of  sale,  must  be 
held  liable  for  the  difference  between  his  bid  and  the  prioe  at 
which  it  was  sold  at  the  second  sale  as  the  property  of  one  de- 
fendant only,  inasmuch  as  the  sheriff  was  authoriied  by  the 
levy  to  make  sale  of  the  one-third  interest  of  either  of  the  de- 
fendants separately  in  the  property  levied  on.  The  question  in 
the  case  was  not  on  the  authority  of  the  sheriff  to  sell,  but  upon 
the  liability  of  the  defendant  below  to  respond  for  the  difference 
between  his  bid  and  the  price  of  the  second  sale,  when  he  had 
bid  off  the  interest  of  two  of  the  defendants,  and  the  subsequent 
sale  was  of  the  interest  of  one  only.  The  decision  was  wrong 
in  reference  to  the  facts  of  this  case  and  the  law  of  the  defend- 
ant's liability. 

A  matter  appears  in  the  reoord,  but  on  which  no  point  seeme 
to  have  been  made  in  the  court  below,  and  there  has  been  no 


J^n.  1859.]  Elmors  v.  Spsab.  72^ 

allusion  to  it  here.  The  plaintiff  in  error,  as  repeatedly  already 
remarked,  bid  off  the  interest  of  two  of  the  defendants  in  the 
property  offered  for  sale;  when  the  sheriff  demanded  of  him  a 
oomjdiance  with  the  terms  of  sale,  he  tendered  a  deed  conyey- 
ing  the  interest  of  one  of  them  only. 

We  reverse  the  judgment  on  the  fourth  assignment  of  error 
appearing  in  the  record,  for  the  reasons  stated. 

Judgment  reversed. 

RiBALi  or  Laud  oh  Vaxxmbm  or  Pubcbisbb  at  JxmoiiL  Smim  to  Cokflt 
WfiH  OonDinoHB  of  fint  nla^  how  oondnoted,  and  liability  ol  ppwhaaar  ai 
flntflOe:  See  iMlMi  ▼.  i2d6erii»  43  Aiil  I)m.  690^  and  xioto  fhan^ 


Elmobb  V.  Sfbab. 

[37  GaoBoiA,  isa] 
BamM  Onanroa  hat  Fiui  Bill  los  I>iBooyxBT  AOAjmn  DiBioa  to  «iaU* 

Um  to  raaoh  l^gal  aneta^  and  if  he  thereby  gaina  a  priodtj  am  other 

areditoi%  he  wiU  be  entitled  to  retain  it. 
fbanuM  Cbxdxtob  nr  FunauiT  ov  Lioal  Asms  cAiriroT  bb  Foboid  to- 

Drvma  with  other  ereditoi%  nor  compelled  to  make  other  araditon  par* 

tiea  to  hia  bill  in  equity  to  enforce  hia  l^gal  right. 

Bill  in  equity  against  Wiley  Spear,  John  Spear,  Samuel  M. 
Strong,  and  Davis  (damage.  The  bill  states  that  Wiley  Spear^ 
being  indebted  to  his  son  John  Spear,  gave  him  his  promissory 
notes  for  two  thousand  and  twenty-five  dollars,  and  that  John 
Spear,  in  the  course  of  btisiness,  transferred  and  indorsed  them 
to  plaintiflT;  that  John  Spear  then  absconded,  but  at  about  that 
time  he  placed  in  Strong's  hands  certain  negroes  to  be  con- 
verted into  money;  that  certain  of  said  negroes  were  sold  to 
Gktmage,  and  that  Oamage  and  Strong,  in  purchasing  the  ne- 
groes, or  in  dealing  with  them,  had  full  knowledge  of  the  facts. 
Complainant  then  asks  for  a  judgment  against  Wiley  Spear^ 
and  asks  that  Oamage  and  Strong  be  compelled  to  account 
and  pay  to  him  the  money  realized  &om  the  sale  of  said  negroeSy 
and  otherwise  account  to  him  as  trustees  for  John  Spear.  De- 
fendants, on  the  trial,  moved  to  dismiss  the  bill,  on  the  ground 
that  it  was  a  creditor's  bill,  and  that  complainant  was  prose- 
cuting it  in  his  own  name  alone,  and  that  it  was  necessary  that 
Wiley  Spear's  other  creditors  should  be  made  parties.  The 
court  ordered  the  complainant  to  amend  so  as  to  make  such 
other  oreditora  parties,  or  make  them  an  ofler  to  come  in  as 
parties. 
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liiZbr  Mil  ilUE,  Cv  the  plaintiff  in 
Cook  amd  Mamtfortj  eomira. 

By  Coaii,McDasALDjJ.  Thia  is  not  todinigJ^  a  creJiiurt 
InlL  The  aaeeta  which  the  creditor  propoaee  to  reach  aze  noi 
equitable  but  legal  aaKte.  The  only  cizciimataooe  which  an- 
ibanxeo  the  comphdnant  to  go  into  chancery  ia  his  inabOify  to 
identify  the  property  or  make  the  neoeesaiy  proof  to  enstain  a 
femedy  at  law,  which  otherwise  would  be  adequate  without  a 
diacovery  from  the  defendant^  which  he  avers  to  be  necessary. 
A  single  creditor  may  file  a  bill  to  reach  legal  assets,  and  if  he 
gains  thereby  a  priority  over  other  creditors,  he  will  be  en- 
titled to  retain  it:  2  Darnell's  Ch.  Pr.  204,  etc.;  1  Story's  Eq. 
Jur.,  sec.  646,  etc  • 

The  defendant  in  such  cases  has  no  interest  in  the  question 
eo  fEU*  as  the  rights  of  the  creditors  among  themselves  are  con- 
cerned. If  the  complainant  succeeds  in  holding  the  defendant 
to  account,  the  costs  must  be  paid  from  the  fund,  and  expenses 
also,  except  those  incurred  by  the  defendant  in  sustaining  hia 
purchase,  or  his  right  to  retain  the  amount  actually  paid  by 
him.  The  creditors  are  not  moving  here  to  be  made  parties; 
not  even  Boetick,  whose  evidence  was  taken  in  this  case,  and 
who  must  of  couTise  know  of  the  entire  proceeding.  The  com- 
plainant may  control  his  own  case:  McDougald  v.  Dougherty^ 
11  Ga.  988.  And  when  a  single  creditor  is  in  pursuit  of  legal 
assets,  he  cannot  be  forced  to  divide  with  other  creditors.  It 
is  otherwise  with  equitable  assets.  In  this  case  the  bill  alleges 
that  the  defendant  holds  the  property  in  trust  for  complainant 
and  other  creditors,  but  it  discloses  also  that  the  trust  arises 
from  the  alleged  fraud  of  the  defendant  and  is  implied  in  law, 
and  not  that  there  was  any  trust  created  by  contract  for  the 
payment  of  creditors. 

Judgments  reversed. 


Habdaway  V.  Dbummond. 

[27  GlOBOlA,  22LJ 

Iir  Ben  BT  AincnnBTRATOB  or  Estati  tob  BsmEnr  or  Hdbs  at  Law, 
RxooYSRT  BT  OR  AQAIS9T  the  latter  may  be  pleaded  in  bar,  thare  being 
no  debti  due  or  owing  by  the  intestate. 

Action  by  heirs  at  law  of  Robert  Drummondi  an  idiot, 
against  Robert  S.  Hardaway,  who  was  security  on  the  bond  of 
George  S.  Hardaway,  administrator  of  the  estate  of  John  Dram- 
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mond,  the  &iher  of  said  idiot.  The  actioQ  was  brought  for  an 
acooimting  and  pajrment  to  the  plaintiff  of  the  yalne  of  prop* 
erty  which  it  is  alleged  William  F.  Dnunmond,  the  guardian 
of  the  said  idiot,  and  the  defendant  Robert  8.  Hardaway,  who 
was  security  on  William  F.  Drummond's  bond,  and  (3eorge  8. 
Hardaway  by  collusion  and  conspiracy,  fraudulently  withheld 
from  said  idiot  and  his  heirs.  The  point  raised  on  this  appeal 
is  that  the  administrator  of  William  F.  Drummond  should 
have  been  made  a  party  to  this  bill. 

Dougherty  J  for  the  plaintiff  in  error. 
Holt  and  Hutchins^  and  B.  HiU^  contra. 

By  Court,  Lumpkin,  J.  This  case  has  been  up  before  (see 
21  Oa.  433),  and  the  only  new  point  presented  is  that  the  ad- 
ministrator of  William  F.  Drummond,  with  whom  it  is  alleged 
the  defendant  fraudulently  settled  for  the  property  of  the  idiot, 
is  not  made  a  party  to  the  bill. 

William  F.  Drummond  died  many  years  ago.  He  is  unrep- 
resented, and  his  estafe  is  insolvent.  Why  make  his  admin- 
istrator a  party?  It  is  argued  that  the  protection  of  Robert  8. 
Hardaway  requires  this  to  be  done.  Otherwise  an  administra- 
tor might  at  some  future  time  be  appointed  who  might  recover 
this  property. 

The  heirs  of  the  idiot  are  the  complainants  in  the  bill;  and 
a  decree  against  them  could  be  pleaded  in  bar  of  any  suit 
brought  by  an  administrator  for  their  benefit — ^there  being  no 
debts  owing  by  the  idiot.  This  court  has  often  recognized  and 
enforced  this  doctrine,  in  attempts  which  have  been  made  to 
recover  property  indirectly  through  the  representative  of  an 
estate,  for  the  benefit  of  the  heirs,  when  the  heirs  themselves 
were  barred. 

Judgment  aflSrmed. 


Phillips  v.  Lamab. 

i 

[97  OlOBOXA,  228.J 

^wfciw  CoQULioniro  Momr,  aud  of  bd  Owir  Aoookd  Diposmiro  It  n 
Bahk  which  sabMqneatly  fai]%  ii  penonaUy  liable  to  the  piftintiff  in  es- 
Mutioii  tbersfoF* 

RuLS  against  sheriff  to  show  cause  why  he  should  not  pay 
over  to  plaintiff  the  amount  due  on  a  fi^fa.  The  defendant 
answered  that  he  had  collected  the  amount  on  the  writ  and 
had  deposited  it  in  the  Columbus  Bank,  and  that  it  was  ready 


ta  be  paid  to  phdntiff  upon  demand,  bat  thai  liefim  Bald  de-^ 
mand  the  bank  fiifled;  that  said  monejia  to  defiaidanfa  credit 
on  the  booka  of  the  bank,  and  that  he  offisn  to  ghre  plaintifr* 
diedc  upon  said  bank,  or  aadgn  the  aame  to  him.  After  hear* 
in^  the  mle  waa  diachaiged,  and  plajntiff  iqipealed. 

R.  W.  DenUrn^  tor  the  plaintiff  in  error. 
WUey  WmiamBj  eominu 

By  Courts  McDqsau>,  J.  The  hew  makea  Ihe  aheriff  ih» 
collecting  officer  nnder  final  prooeea  of  the  conrta,  and  it  holds 
him  liable  to  a  stringent  and  aamnuuy  liabilify.  If  he  fiula 
to  do  hia  duty  according  to  the  exigency  of  the  process  in  his 
hands,  the  plaintiff  is  not  compelled  to  resort  to  the  tardy 
remedy  of  an  ordinary  siiit^  bnt  he  may  proceed  against  him 
by  mle,  as  for  contempt,  and  coerce  the  payment  of  the  money 
Ififtantery  which  heon^t  to  have  in  court,  and  would  have  had 
bat  for  his  miscondnct. 

The  strictness  of  the  law  as  enacted  by  oar  legidatare,  and 
as  enforced  by  oar  coorts,  in  regard  to  sheriflb,  grows  oat  ol 
the  important  relations  which  that  officer  sastains  to  the  com- 
manity,  as  the  executor  of  the  final  jadgment  of  the  law.  The 
interests  of  every  litigant  who  obtains  a  jadgment  in  the  coart 
mast  necessarily  be  committed  to  his  hands,  if  the  jadgment 
cannot  be  otherwise  enforced  than  through  the  ase  of  the  pro> 
cess  of  the  courts.  The  courts  of  Georgia  had  ever  held  (prior 
to  the  passing  of  the  act  of  1839  to  make  valid  certain  bonds, 
Crobb's  Dig.  634  and  536),  where  I  have  practiced  before  the 
establishment  of  this  court,  that  contracts  made  by  sheriffii 
with  defendants,  whose  property  had  been  taken  in  execution, 
for  leaving  the  property  executed  in  their  hands,  were  void  for 
ease  and  fovor,  as  being  against  the  policy  of  law.  The  act 
referred  to  validates  contracts  as  between  sheri£b  and  other 
officers  named  therein,  and  defendants  made  for  the  above 
purpose;  but  such  contracts,  it  is  expressly  declared,  shall  not 
affect  the  rights  of  plaintiffs  or  their  remedies  against  sheriffii 
and  other  officers. 

This  act  expresses  strongly  the  legislative  mind  that  private 
arrangements  made  by  sheriffs,  who  are  officers  of  the  law, 
with  defendants  whose  property  they  may  have  levied  on,  for 
the  forthcoming  of  the  property,  shall  not  prejudice  the  interest 
of  plaintiffs.  It  certainly  cannot  be  held  that  contracts  or  ar- 
rangements in  regard  to  the  money  by  sheriffs,  after  it  is  in 
hand,  by  means  whereof  it  is  exnosed  to  loss  and  ultimately 
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lost,  can  be  allowed  to  exonerate  them  firofn  liability  and 
throw  the  loss  on  plaintiffs.  The  prooees  requires  them  to 
haye  the  money  in  court,  and  after  haying  collected  it,  notb* 
ing  but  inevitable  accident  can  relieve  them  from  liability. 
The  sheriff  had  collected  the  plaintiff's  money,  and  without 
authority  from  him,  and  of  his  own  accord,  had  placed  it  on 
deposit  in  bank  as  sheriff.  It  was  put  in  bank  on  general 
deposit.  Such  a  deposit  creates  the  relation  of  debtor  and 
creditor  between  the  bank  and  the  depositor.  It  is  not  a  bail- 
ment, for  the  bank  has  a  right  to  use  the  deposit  as  its  own 
money,  and  is  liable  to  pay  on  demand,  and  no  interest  accrues 
but  firom  the  time  of  demand  and  refusal  to  pay.  It  is  a  loan. 
In  the  case  of  Browning  v.  Hanfordj  6  Hill,  691  [40  Am.  Dec. 
869],  it  was  held  that  the  sheriff,  after  levying  on  the  goods  oi 
a  defendant  and  having  deposited  them  with  a  person  solvent 
and  responsible,  who  receipted  to  him  for  them,  was  not  liable, 
the  goods  having  been  casually  burned  and  without  fault. 
The  solvency  of  the  receptor  was  not  questioned.  Judge  Cowen, 
in  delivering  his  opinion,  seems  to  have  thought  that  if  there 
had  been  any  doubt  of  tiie  ability  of  the  receptor  of  the  goods 
in  that  case,  the  determination  would  have  been  different,  and 
remarks  very  truly  that  the  sheriff  was  under  no  obligation  to 
deliver  over  the  goods,  and  must  see  at  his  peril  that  the  sub- 
fltituted  security  be  available.  And  again:  "It  is  of  the  nature 
of  every  trust  that  when  the  trustee  parts  with  the  fund  and 
takes  a  substituted  security,  he  is  guilty  of  a  oonversicm,  and 
must  answer  at  all  events."  It  is  difficult  to  perceive  on  what 
principle  the  case  was  decided  as  it  was. 

I  will  remark  that  it  cannot  be  recognised  as  law  here.  Our 
statute,  which  authorises  sheriffs  to  take  bonds  for  the  forth- 
coming of  property  on  the  day  of  sale,  but  holding  the  sheriffs, 
nevertheless,  liable  to  plaintiffs  if  the  property  should  not  be 
produced,  forbids  it.  I  repeat,  I  do  not  see  how  the  case  can 
be  supported  on  principle.  It  seems  to  me  that  the  analogies 
referred  to  are  not  apposite,  and  are  therefore  not  good  author- 
ity for  it  The  case  of  a  factor  dd  credere  is  not  the  case  of  a 
public  officer  on  whose  fEuthful  conduct  the  whole  community 
are  forced  to  rely  fbr  the  attainment  of  their  rights  through 
the  courts,  and  a  receiver  is  a  spedal  officer  of  a  court  of 
chancery. 

A  man  has  a  choice  in  the  selection  of  a  factor,  but  not  so  of 
a  sheriff;  and  a  receiver  is  under  the  order  and  control  of  the 
court  to  which  he  owes  his  appointment,  and  is  aoooontable  as 
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that  court  shall' order  and  direct.  If  a  sheriff  can  excuse  him* 
self,  by  delivering  over  property  taken  in  execution  by  him  to 
the  custody  of  an  individual  of  ability  to  pay  for  it,  if  it  be  not 
forthcoming  to  answer  the  plaintiff's  demand,  and  it  be  casually 
lost,  plaintiffs  are  subjected  to  injury  and  loss  at  the  hands  of 
those  in  whom  the  law  does  not  require  them  to  confide.  But 
the  same  learned  judge,  whose  remarks  I  have  already  quoted, 
says  that  '^  no  case  goes  the  length  of  saying  that  if  the  goods 
be  destroyed  without  any  fault  of  the  sheriff,  the  plaintiff  shall 
not  be  entitled  to  sue  out  a  new  execution,  or  the  sheriff  to  make 
a  new  levy."  I  would  say  it  would  be  an  extremely  hard  case  foi 
the  defendant  to  be  subject  to  a  second  levy,  and  of  consequence 
to  a  second  payment  of  the  debt,  if  his  property  sufficient  to 
satisfy  it  had  been  taken  in  execution  and  lost  or  destroyed 
without  his  fault.    I  cannot  regard  that  as  sound  law. 

Sheriffs  cannot  force  on  plaintiffs  the  risk  of  the  solvency  of 
any  bank  in  which  they  may  choose  to  deposit  money  which 
they  collect.  That  risk  is  their  own.  There  are  not  banks  in 
every  county  where  sheriffs  may  deposit  money  collected  by 
them.  If  a  sheriff  in  a  city  may  loan  money  collected  by  Lim 
to  a  bank,  and  every  general  deposit  is  a  loan,  a  sheriff  in  the 
country  may  loan  to  an  individual  in  good  credit  at  the  tiuie, 
and  if  the  failure  of  the  bank  should  excuse  the  city  sheriff, 
the  fiEdlure  of  the  individual  ought  to  protect  the  oountiy  sheriff. 
This  court  cannot  countenance  or  affirm  a  rule  apt  to  openite 
so  injuriously  to  plaintiffs.  The  sheriffs  will  run  but  little  risk 
if  they  make  the  plaintiffs  or  their  attorneys  the  depositaries 
of  theii*  own  money,  which  may  generally  be  done  with  the 
slight  inconvenienoe  of  notifying  them  by  mail  or  otherwiBO 
that  the  money  is  collected,  and  ready  to  be  paid. 

Judgment  reversed.  

Hntftiwr  OoLUDOxnro  Momr»  ahd  or  his  Owv  Aooomrr  DaRisiiiBo  It  n 
Bavx,  baoomM  perionally  liable  to  pUintiif  in  azeootioQ  tiMrcior:  Awt* 
Bammm,  U  Ohio  8t  83;  dting  ilia  prinidptl 


Stanford  v.  Fbubt. 

(V  GioniA,  SOL] 

taooni  ov  Ajnaam  Beaxs  our  m  Pinmmrr Hotbi i  im|ytj  ■  mil"'* 
ooey. 

Wnsa  Gbbotoibs  Aaan  lo  Taxb  Non  worn  Bno^  if  Tmmr-*  hf  » 
ovfeMB  penoa  randiag  in  aaofliflr  dtite^  ■adinpmnaaoetiMtwtABoli 
fa  diawi^  dated  at  Oolnmbnii  G«ocgia»  sad  is  cmisd  by  Ika  nafan  ti 
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AUhftinii,  where  gach  party  indonea  it^  and  ratorna  it  to  the  nmktm^ 
who  delirer  it  to  the  ereditor  in  Georgia^  aaoh  indotaaiiiBiit  ii  a  Geocgii^ 
and  not  an  AlahanuH  oantraot. 

Absumpsit.    The  opinion  states  the  facts. 

WeObam^  Johmanj  and  Sloan^  for  the  plaintiff  in  enor. 

Dougherty  and  LawSj  contra. 

Bj  Court,  LuHPKiNy  J.  Can  the  laws  of  another  state  b» 
/roved  in  this,  by  a  book  purporting  to  contain  those  laws,  and 
to  be  published  by  authority  of  the  other  state  ? 

It  is  conceded  that  they  cannot  be  at  common  law;  but  that 
an  exemplified  copy  of  the  statute  must  be  produced.  In  the 
state  courts  there  is  a  conflict  of  practice  upon  this  subject;  an 
overwhelming  majority  adhering  to  the  common-law  rule.  Ii 
would  be  a  great  convenience  to  admit  the  book  as  evidencew 
We  admit  their  reports  without  questioning  their  authenticity^ 
And  we  often  form  our  judgment  upon  the  citation  of  state 
statutes  in  these  reports.  Still  I  am  not  prepared  to  say  that 
we  are  authorized  to  depart  from  the  common-law  rule  without 
l^islation,  when  the  point  is  made  and  insisted  upon.  I  trust 
the  legislature  will  interpose  and  regulate  this  matter.  It  puta 
parties  to  unnecessary  delay,  expense,  and  trouble,  and  for  no 
compensating  benefit.  It  is  much  easier  in  this  age  of  sleight 
of  hand  to  forge  the  exemplification  of  a  statute  than  to  palm 
off  a  spurious  book  upon  the  courts.  And  especially  should 
this  courtesy  be  extended  to  our  next-door  neighbor,  Alabama,, 
where  Cobb's  Digest  is  constantly  read  as  evidence  of  our  law^ 
without  objection. 

Is  the  indorsement  of  Pruet  an  Alabama  or  a  Georgia  con* 
tract  7  The  note  was  for  a  debt  due  to  the  plaintiff  by  Strip- 
ling A  Alley.  He  resided  at  Columbus,  Georgia,  where  the 
note  is  dated,  and  required  city  security.  Stripling  A  Alley 
refused  to  give  it,  but  promised  to  give  the  defendant  PrueL 
Alley  took  the  note  to  Midway,  Barbour  county,  Alabama^ 
where  Pruet  indorsed  it,  returned  it  to  Alley,  one  of  the  makers,, 
who  delivered  it  to  the  plaintiff  at  Columbus. 

Had  Alley  been  the  agent  of  Stanford  to  get  the  indorsement^ 
a  delivery  to  him  in  Alabama  would  have  been  a  delivery  ta 
Stanford.  And  that  would  have  been  the  case  of  Levy  v.  Cohen^ 
4  Ga.  1,  where  we  held  that  the  deposit  of  the  note  in  the  poet* 
office  at  Savannah  was  a  delivery  to  the  plaintiff  there,  the 
mail  being  the  common  agent  of  the  contracting  parties  toot 
that  purpose.    In  Cox  v.  Adame^  2  Id.  168,  the  oontraot  of  in-^ 
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4aniement  was  complete  in  Alabama;  and  of  ooone^  gufocued 
by  the  laws  of  that  state. 

Bat  here  Alley  was  not  representing  Stanfixrd,  but  acted  tat 
himself  and  Stripling.  He  was  not  bound  to  deliver  this  note 
at  all.  He  would  haye  violated  no  obligation,  been  goiltj  of 
no  breach  of  tmst,  had  he  £BdIed  or  refused  to  do  sa  His  cred- 
itor agreed  to  this  arrangement,  provided  the  debtor  would 
make  it.  Still  he  might,  even  after  the  note  was  indorsed  and 
retomed  to  him,  have  repented  or  changed  his  mind;  and  ad- 
justed his  liability  in  some  other  way.  It  was  his  paper,  and 
optional  with  him  to  deliver  or  withhold  it.  The  contract  was 
not  binding,  and  consequently,  not  consummated  untQ  the  de- 
livery of  the  note  to  Stanford  at  Columbus.  This  being  so^ 
was  not  the  note  made  and  indorsed  at  Golumbas,  and  there* 
fore  to  be  considered  a  Georgia  contract,  as  much  so  as  if  Proet 
had  actually  and  manually  indorsed  it  there,  or  had  written 
his  name  in  blank,  to  be  fiUed  up  at  (Jolumbaa  by  AUsj,  Us 
agent?    We  think  sa 

Judgment  reversed  on  first  ground. 

HcDoNALD,  J.,  did  not  sit  in  this  casa 

Vaaaaaa  L4W%  PImmv  on  SeeOMwiT.  B^yit^SS  AblBmi  141^ 
14S|  B^ifbrd  t.  MoOkmrn^  6S  Id.  288^  and  notof  ngttmi  r. 
gSS^aadnoteOSL 


Tatlob  V.  Baldwin. 

(v  OacMMiAt  «aj 
Vdoi  is  aor  m  Hhshob  ov  OosraAor,  unusi  vbu  au  W<i 

loQ'WlOff  SUOU  SB  xUvflftUillB. 

CoanxBOOK  or  Oonnucr  mm  Pdbobasi  ovLahih  tlitft  pnty  la*  bto 
■Mrionmaypnwh— en  pajnimlof  a  Bwteln  Mm  cl  ■wy,  tit 
Ubgol  tfaeeeMttoe  of  the  oontmol^  wmUI  «iliae  As  pHty  to 
«uhpajineDt  within  a  rwecmUa  tinis  eftor  tts  eoaoMBOHMBl  <l  m 
^otiiQii  in  ejeocnMut 

Bill  in  equity  to  eiyoihLaotion  of  cgjeotment  Hie  ftols  sie 
•tated  in  the  opinion. 

Hood  and  iio&tnson,  tost  the  plaintiff  in  error. 

IhugUuB  and  Douglau^  and  E.  H.  BeaUj  eowtra. 

By  Ck>urt,  BxRKDro,  J.  The  question  is,  whether  the  seoood 
charge  of  the  court  was  right  That  charge  amounts  to  tlii% 
that  time  was  not  of  the  essenceof  Ihe  contract;  that  althou^ 


i 
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Baldwin  did  not  offer  to  pay  the  pnrohme  monoy  on  the  day  it 
&I1  dne,  yet  the  contract  of  porchaae  ftill  aabsistedi  and  he 
imd  still  a  reasonable  tame  within  whioh  to  pay  that  money. 
Was  this  charge  right? 

The  general  principle,  no  donbt,  is,  that  in  equity  time  is  not 
of  the  essence  of  the  contract.  That  this  is  true  of  mortgagM 
and  bonds  with  penalties  is  familiar  doctrine.  Indeed,  it  is 
tme  at  law,  of  bonds  with  penalties;  and  we  may  say  aJso  of 
mortgages  in  this  state,  for  in  this  state  we  may,  if  not  most^ 
foreclose  mortgages  at  law. 

And  I  think  it  doubtful  myself  whether  the  conclusion  to  be 
drawn  from  the  Bnglish  authorities,  as  they  at  present  stand, 
is  not  that  time  is  in  no  case  of  the  essence  of  the  contract  I 
think  it  is  certain  that  they  at  least  do  not  go  fbrther  than 
this,  that  it  is  possible  so  to  frame  a  contract  that  time  shall 
be  of  its  essence. 

Conceding,  however,  that  a  contract  may  be  so  framed  that 
time  shall  be  of  its  essence,  the  question  is  whether  the  con* 
tract  in  the  present  case  was  so  framed. 

What  is  the  test?  This,  I  suppose,  we  may  say,  that  the 
words  shall  be  such  that  they  clearly  show  the  intention  to  be 
that  time  shall  be  of  the  essence  of  the  contract:  2  White  & 
Tudor's  Lead.  Cas.  19;  and  what  words  will  be  sufficient  for 
this?  Words  at  least  as  strong  as  these:  " That  the  agreement 
shall  be  void  unless  the  purchase  be  completed  on  a  certain 
day:"  Id. 

Are  there  any  such  words  in  this  agreement?  There  are  not 
This  agreement  is  evidenced  by  a  bond  for  titles,  and  the  con* 
dition  of  that  bond  is  as  follows:  "The  condition  of  this  obli- 
gation  is  this,  that  if  the  said  Benjamin  Crabb  shall  make, 
or  cause  to  be  made,  to  the  said  Baldwin  ....  a  good  and 
sufficient  titie  ....  to  lot  No.  142,  .  •  •  .  when  the  said 
Moses  F.  Baldwin  shall  have  paid  to  the  said  Crabb  the  sum  of 
one  hundred  and  fifty  dollars,  which  payment  is  to  be  made  by 
the  twenty-fifth  of  December,  that  then  the  above  bond  or  obli- 
gation shall  be  null  and  void,  otherwise  to  remain  in  fiill  force." 

There  is  nothing  in  these  words  importing  that  the  contract 
of  purchase  was  to  be  void  if  the  purchase-money  was  not  paid 
on  the  appointed  twenty-fifth  of  December.  They  merely  say 
that  the  vendor's  bond  shall  be  void  when  he  makes  a  title; 
and  that  he  must  make  a  titie  when  the  purchase-money  is 
paid,  and  that  the  purchase-money  is  to  be  paid  on  the  twen- 
ty-fifth of  December.    They  do  not  go  further,  and  say  that  if 
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the  purchase-money  is  not  paid  on  that  day  the  oontraci  of 
the  purchase  is  to  be  void. 

We  think,  then,  that  these  words,  taken  by  themaelvee,  are 
not  sufficient  to  show  it  to  have  been  the  intention  that  the 
contract  of  purchase  was  to  be  void  unless  the  purchase-money 
was  paid  on  the  twenty-fifth  day  of  December. 

And  this  yiew  from  the  words  is  confirmed  1^  the  conduct 
of  the  parties.  Baldwin,  the  purchaser,  went  into  possession 
at  the  time  of  the  purchase,  and  he  and  his  assignee,  Du  Bose, 
have  remained  in  possession  ever  since. 

In  this  conduct,  Crabb  and  his  assignee,  Taylor,  acquiesced 
until  the  bringing  of  the  ejectment,  which  was  brought  only  a 
short  time  before  the  commencement  of  the  bill.  They  did  not 
complain;  they  did  not  demand  repossession  of  the  land,  or  of 
the  bond  for  titles;  they  did  not  ofier  to  return  the  note  given 
for  the  purchase-money  until  they  came  to  answer  the  bilL 
All  this  goes  to  show  tiiat  the  parties  themselves  interpreted 
their  contract  as  not  meaning  that  time  was  to  be  of  its  essence. 

We  think,  then,  that  the  court  was  right  in  the  part  of  its 
charge  in  which  ittoldthe  jury  that  time  was  notof  theessenoe 
of  the  contract. 

Was  the  court  also  right  in  the  other  part  of  its  chargef  in 
which  it  told  the  jury  that  Baldwin  was  entitled  to  a  reason- 
able time  within  which  to  pay  the  purchase-money?  We  think 
so.  This  part  of  the  charge  was  but  a  corollary  from  the  first 
part.  Bo  if  that  was  right,  this  was,  of  necessity,  right  This 
indeed  was,  I  believe,  not  disputed. 

The  first  charge  was  in  favor  of  the  plaintiff  in  enor.  The 
two  charges  are  all  the  decisions  stated  in  the  bill  of  exceptions. 

There  was  no  motion  for  a  new  trial.  Therefore  the  action 
of  the  jury  cannot  come  before  this  court;  consequently,  there 
can  be,  for  this  court,  no  further  question  in  thia  oasa 

Judgment  affirmed. 

McDonald,  J.,  did  not  preside  in  this  case. 


Tdix,  whik  of  Esskroi  of  CtoNTRAOT  FOB  Sali  OF  Lasdi  8m  Qrmm  ▼• 
OoMtrnd,  70  Am.  Deo.  817,  where  this  doctrine  ia  eztenimly  daoowiw^ 
Me  OMM  in  note  739;  iTaay.  2>eiyMifl^  SSIcL  S7»  and  note  «. 
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Williams  u  Gash. 

[27  OaoaaiA,  M7.] 

BiKDmABT  nr  EnonaRT  BHTKBiiro  ok  Labi>  Suxd  job,  vndor  plainliff's 
le8Bor»  whether  by  pnrcbMe^  gift,  or  leaae^  oannot  difptato  the  title  imdav 
which  he  entered. 

If  l>xMESDAJBrr  or  Ejsoimiht  Skm  up  "Dtsnanm  HomLi  to  Tiuji  inn>XB 
Which  Hb  ExnsBXDb  he  cannot  afterward  daim  to  be  a  tenant  at  wiU 
and  entitled  to  notice  to  qnit  before  rait. 

Seazittb  of  LnoxAXioira  dobs  hot  Baom  to  Buv  in  favor  d  a  perMn  who 
entered  into  the  poeaeasion  of  prenuaea  under  a  oontraot  for  title,  ao  aa  to 
oonatitate  an  adverse  posBeaaion,  until  he  haa  repudiated  aach  contract^ 
and  claimed  to  hold  in  defiance  of  the  title  under  which  he  entered,  and 
the  pttrfy  under  whom  he  entered  haa  notice  of  aneh  advatae  holding. 

Bjuctmsmt.    The  opinion  states  the  facts. 

MUner  <md  Parrottj  for  the  plainti£Fin  ttfor 
Wofford  and  Crawford^  contra. 

By  Court,  McDonaXiI),  J.  This  was  an  action  of  ejeotmeot 
m  1^6  superior  court  of  Cass  county.  The  jury  rendered  a 
rerdict  for  the  plaintiff,  and  the  defendant  moved  for  a  new 
trial,  on  the  several  grounds  set  forth  in  the  foregoing  state* 
ment  by  the  reporter.  The  presiding  judge  refused  to  grant  a 
new  trial,  and  error  is  assigned  on  his  judgment  refusing  it* 
According  to  the  record  before  us,  the  defendant  entered  into 
possession  of  the  premises  sued  for  under  the  lessor  of  the 
plaintiff,  Jesse  Cash,  either  under  a  verbal  donation  or  of  a 
promise  to  give  the  land  to  the  defendant,  or  to  his  wife,  or  to 
bis  wife  and  children,  or  under  a  lease,  he  to  pay  rent  in  com 
or  cotton.  There  is  some  evidence  to  each  of  these  points,  but 
the  weight  of  the  evidence  is  that  he  entered  into  possession  of 
the  land  under  a  verbal  promise  that  as  soon  as  certain  im- 
pediments were  removed  he  would  execute  a  title  to  the  de- 
fendant's wife  and  children.  If  the  defendant  entered  xmder 
the  lessor  of  the  plaintiff,  whether  by  purchase,  gift,  lease,  or 
otherwise,  he  cannot  dispute  his  title:  Leigh's  Nisi  Prius,  and 
cases  referred  to  in  the  note  925.  So  far,  then,  as  the  plain- 
tiff's right  to  recover  the  premises  in  dispute  depended  on  the 
evidence  adduced  by  him,  it  was  perfect  as  to  the  defendant. 

The  defense  of  adverse  possession  for  a  period  that  would 
bar  the  plaintiff's  right  of  action  was  set  up.  This  defense 
was  inconsistent  with  a  tenancy  at  will,  and  it  was  not  neces- 
sary for  the  plaintiff  to  prove  notice  before  he  brought  the  suit| 
that  he  had  determined  his  wilL 
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The  caae  of  the  plaintiff  in  enor,  UMn,  depends  on  the 
its  of  hie  defenee  nnder  the  etatote  of  limitetioofy  and  theao 
merits  may  be  fnlly  examined  oo  the  enors  aangned,  open  the 
lefosal  of  the  court  below  to  charge  the  jmy  as  requested  bjr 
the  ooonsel  finr  the  plaintiff  in  error,  and  jxpoa  the  charge  of 
the  coort  as  given  to  the  jmy. 

The  coonsel  for  the  plaintiff  in  error  requested  the  judge 
presiding  at  the  trial  to  charge  the  jury  that  if  the  defendant 
(plaintiff  in  ernnr)  went  into  possession  of  the  land  as  his  own, 
with  the  understanding  that  the  lessor  of  the  plaintiff  should 
execute  to  defendant's  wife  a  conyeyance,  that  does  not  consti- 
tute him  tenant  at  will  of  Ihe  plaintiff,  and  does  not  preruit 
the  statute  of  limitations  from  running. 

It  is  by  no  means  clear  that  the  evidence  in  the  cause  war- 
rants the  charge;  but  the  request  is  inconsistent  with  itself  for 
the  defendant  could  not  enter  into  possession  of  the  land  as 
his  own  while  he  acknowledged  the  title  out  of  him  by  stipa- 
lating  that  a  conveyance  should  be  executed  to  Us  wife  by  the 
person  claiming  title.  But  the  request  is  substantially  wrong, 
and  ought  not  to  have  been  given  in  charge  to  the  jury,  for  "a 
party  who  has  been  let  into  the  possession  of  land  under  a 
contract  of  sale,  or  for  a  letting  which  has  not  been  completed, 
is  a  tenant  at  will  of  the  vendor:"  BaU  v.  CvUimorey  2  Cromp. 
M.  A  R.  122;  Dwnb  v.  HwOer,  7  Bug.  Com.  L.  116.  The  re- 
quest implies  that  the  title  to  the  land  was  in  the  lessor  of  the 
plaintiff,  and  that  a  conveyance  was  necessary  to  pass  it  out 
of  him.  If  the  defendant  entered  under  a  contract  of  any 
sort  for  a  title,  the  statute  of  limitations  could  not  begin  to  run 
in  his  favor  until  he  repudiated  the  contract  and  claimed  to 
bold  in  defiance  of  plaintiff's  title  and  the  plaintiff's  knowl- 
edge  of  such  adverse  holding. 

The  court  charged  the  jury  that  if  the  defendant,  previous 
to  the  year  1852,  took  possession  of  the  land,  claiming  it  as  his 
own,  and  kept  that  possession,  and  continued  that  claim  for 
seven  years,  the  defendant  acquired  a  good  statutory  title,  and 
the  jury  ought  to  find  for  the  defendant.  This  charge  is  cer- 
tainly as  favorable  to  the  defendant  below,  under  the  evidence 
in  the  record,  as  he  could  have  asked.  But  the  court  pro- 
ceeded to  charge  the  jury  further,  that  if  the  defendant  took 
possession  of  the  land  under  a  promise  finom  the  plaintiff  to 
execute  a  conveyance  to  the  defendant's  wife  and  children,  the 
statute  would  not  run  until  the  plaintiff  had  notice  that  the 
defendant  claimed  the  land  in  hostility  to  the  plaintiff,  and 
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Hub  charge  is  also  aangned  as  error.  We  are  in  a  conrt  ol 
law,  and  the  cause  must  be  decided  on  legal  principles.  We 
express  uo  opinion  npon  the  right  of  the  defendant  below,  and 
his  wife,  if  he  can  establish  satisfactorily  a  contract  of  the  sort 
alluded  to  in  this  charge,  and  that  he  entered  and  made  the 
improvements  under  that  contract,  which  are  testified  to  by 
some  witnesses,  as  stated  in  the  record,  to  have  said  contract 
executed.  But  the  contract  as  here  stated,  a  promise  to  exe- 
cute a  conveyance  to  the  defendant's  wife  and  children,  admits 
the  legal  title  to  the  land  to  be  in  the  lessor  of  the  plaintiff, 
and  if  the  defendant  took  possession  of  the  land  under  such 
promise,  he  recognized  the  title  under  which  he  entered,  and 
the  statute  cannot  run  in  his  favor  until  he  gets  dear  of  the 
force  and  effect  of  that  recognition  by  assuming  an  adversary 
position  to  it,  with  notice  to  the  parly  under  whom  he  entered. 
We  think,  therefore,  that  in  no  aspect  in  which  we  have  been 
able  to  view  this  case,  under  the  proofs  before  us,  can  the  plain- 
tiff maintain  either  a  title  or  possession  under  the  statute  of 
limitations. 
Judgment  affirmed. 

Vekdem  nr  Poesisnoiv,  Ebioffil  nr  BjionaiiT  to  Dksy  Vshdob's 
Ttels:  8ee  Seabury  y.  Stewartf  68  Am.  Bee  264^  and  note.  The  principal 
oaae  ia  cited  in  Miller  v.  Lanon,  17  Wia.  625,  to  the  point  that  the  relatioii 
ef  vendor  and  vendee  ia  ao  mxtdh  in  the  nature  of  a  tenancy  that  the  pnrohaaer 
ia  eatopped  from  denying  the  vendor'a  title  ao  long  aa  he  retaina 
under  their  agreement  ef  aala. 


East  Tennessee  and  Georgia  Railroad  Company 

V.  Whittle, 

[^  GSOBOIA,  68&] 

BjJLao4i>  GoMPAiffT  IS  vor  Liabli  nr  Vamaou,  as  Commov  CiJuuxB»  te 
one  who  hirea  or  dbartera  can  abaoLately,  in  caae  of  injniy  to  hia  prop- 
arty.  Hie  remedy  of  the  latter  mnat  be  on  the  contract  of  hire,  and  the 
implied  nndertaking  of  the  company  that  the  hired  oara  are  anbatantia^ 
and  wiU  be  doly  carried  to  their  deathnafcion. 

Oasb.    The  opinion  states  the  facta. 

D.  A.  Waller,  for  the  plaintiff  in  error. 

C  D,  MeOuiehin,  contra. 

By  Court,  McDonald,  J.  The  plaintiff  in  error  was  sued  aa 
a  oommon  carrier  in  the  court  below,  and  the  proof  established 
the  &ot  that  the  defendant  in  error  chartered  of  the  said  plain- 


742  Ba8T  Tbnn.  btc.  B.  R.  Co.  v.  Whittlx.     [Georgia, 

dff  two  box-cars  for  the  transportatioii  of  hogs  from  Cleaveland, 
in  Tennessee,  to  Dalton,  in  Georgia.  The  hogs  were  put  on 
board  the  cars  at  Cleaveland,  were  shut  up,  and  many  of  fhem 
suffocated  on  that  night,  before  the  train  of  cars  was  put  in 
motion  on  its  trip. 

The  principal  question  arising  upon  the  pleadings  and  evi- 
dence and  the  rulings  and  decisions  in  this  case  is,  whether 
the  plaintiff  in  error  is  liable  for  damages  as  a  common  carrier. 

A  railroad  company,  fix>m  the  nature  of  its  occupation,  is  a 
common  carrier,  unless  there  is  something  in  its  charter  to  re- 
lieve it  from  the  heavy  responsibilities  of  that  character.  It  is 
conceded  that  there  is  nothing  in  the  charter  of  the  plaintiff  in 
error  to  restrict  or  limit  its  liability  in  that  resi>ect.  But  be- 
cause it  is  a  common  carrier,  and  has  an  exclusive  right  of 
transportation  of  passengers  and  freights  over  its  road,  in  its 
own  cars,  and  by  means  of  its  own  motive  power,  does  that 
deprive  it  of  the  right  to  charter  or  hire  an  entire  train,  or  any 
part  of  it,  to  another  company  or  an  individual?  If  it  does 
not,  and  it  charters  the  whole  or  a  part  of  its  train,  so  as  to 
give  up  the  possession  of  the  part  chartered  to  the  charterer,  is 
the  company  liable,  as  a  common  carrier,  for  damages  or  injury 
to  property  put  into  the  chartered  cars? 

A  ship  may  be  chartered  in  whole  or  in  part  to  another: 
Abbott  on  Shipping,  Story's  ed.,  210.  Whether  the  owner  or 
charterer  is  liable  as  a  carrier  for  the  damage  depends  on  the 
terms  and  construction  of  the  charter-party,  etc.  That  d^ 
pends  entirely  on  whether  the  owner  of  the  vessel  or  the  char- 
terer has  possession  of  the  merchandise  or  commodity  to  be 
transported.  There  must  be  a  trust  and  confidence  in  the 
owner,  manifested  by  the  delivery  into  his  possession  of  the 
article  to  be  transported,  before  he  can  be  charged  as  a  com- 
mon carrier.  In  the  case  of  East  India  Company  v.  Putten^  1 
Stra.  690,  where  the  defendant  was  sued  as  a  common  lighter- 
man on  the  Thames,  it  was  the  usage  of  the  company  to  plaoe 
an  officer,  called  a  guardian,  in  the  lighter;  the  court  held  that 
'4t  altered  it  from  the  common  case,  there  being  no  trust  in 
the  defendant,  and  the  goods  were  not  to  be  considered  as  ever 
having  been  in  his  possession,  but  in  the  possession  of  the  com- 
pany's servant,  who  had  hired  the  lighter  to  use  himself.''  In 
most  of  the  cases  which  have  arisen  under  charter-parties  in 
England,  the  principal  question  arising  under  the  conshtiotiaD 
of  the  contract  has  been  ''whether  there  was  an  entire  letting 
or  parting  with  the  ship  for  given  purposes,  so  that  during  that 
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time  the  owner  had  no  efficient  control,  but  the  charterer  had 
the  full  difiposition  of  the  ship: "  Paah,  J.,  in  the  case  of  Chri$' 
tie  v.  LewiSy  6  Eng.  Com.  L.  410.    If  there  was  an  entire  letting 
or  parting  with  the  ship,  the  charterer  became  the  owner  for 
the  time,  and  the  ship  was  delivered  to  him,  and  not  the  freight 
to  the  owner.    If  the  ship  is  chartered  or  hired  in  a  manner 
that  the  charterer  shall  retain  the  possession  of  his  own  mer- 
chandise or  articles  for  transportation,  the  owner  of  the  ship 
cbh  have  no  lien  thereon  for  the  freight  or  the  payment  of  the 
sum  stipulated  for  the  use  of  the  ship,  for  there  can  be  no  lien 
where  there  is  no  possession.    When  the  owner  of  the  ship  has 
neither  the  possession  of  the  articles  to  be  transported  nor  a 
lien  for  freight,  as  to  them  he  cannot  be  a  common  carrier. 
But  it  is  said  there  is  a  difiTerence  between  the  chartering  or 
hiring  of  a  ship  and  of  a  railroad  car;  that  the  charterer  of  a 
ship  may  sail  where  he  pleases  on  the  seas,  and  there  are  no 
ezdusiye  rights  and  privileges  to  limit  his  power  or  control 
his  movements;  but  in  respect  to  the  charterer*  or  hirer  of  a 
railroad  car  it  is  not  so.    Grant  it  that  there  is  a  difference; 
that  does  not  restrict  the  right  of  the  parties  to  make  a  con* 
tract,  and  if  it  be  a  contract  which  violates  no  principle  or 
policy  of  the  law,  it  will  surely  bind  the  parties  to  it;  and  if 
the  parties  make  a  contract,  and  it  be  in  relation  to  a  new  con- 
dition  of  things,  it  must  be  construed  by  known  and  estab- 
lished principles,  applied  to  such  new  state  of  things.     A 
railroad  train  is  made  up  of  separate  cars,  cars  capable  of  being 
let  or  hired  separately,  but  all  are  necessarily  obliged  to  pass 
over  the  same  route,  and  to  be  drawn  by  the  same  power.    The 
power  which  moves  it  from  place  to  place  is  owned  by  the  pro- 
psetors  of  the  road,  unless  the  whole  train  with  the  power  and 
employees  be  let,  and    then  the   ownership  is  temporarily 
changed.     If  the  whole  train,  including  motive  power,  or  a 
part  of  the  train,  be  absolutely  chartered  or  hired  to  another 
for  a  particular  trip,  or  from  one  place  to  another,  without 
further  stipulation  expressed,  and  the  possession  is  delivered, 
that  other  becomes  the  owner  for  the  time,  and  has  the  right 
to  control  the  freighting  and  loading  of  the  chartered  or  hired 
<^ar8.    There  is  always  and  must  be  in  such  contracts  certain 
implied  undertakings  by  both  parties:  on  the  part  of  the  hirer, 
ihat  he  will  not  overload  the  car  or  freight  it  in  a  manner  to 
injure  it,  etc.;  on  the.  part  of  the  owners,  ifaal^  |he  car  is  in 
good  condition  and  substantial;  that  it  will  be  carried  safely, 
iind  in  the  usual  time,  to  the  ix>int  of  its  destination;  that  if 
la-.ier.  tvith  Ft<vk.  ihuo  Jin<l  opportunity  will  be  afforded  to  give 
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hiring  as  the  evidence  in  this  case,  in  one  aspect  of  it^pieeents; 
for  the  charge  and  the  requeets  to  charge  must  be  understood 
in  reference  to  the  proof  in  the  case.  It  will  be  understood 
that  if  there  was  no  contract  of  charter  or  hire  other  than 
what  is  to  be  inferred  fix>m  the  published  rates  and  roles  d 
transportation  as  giyen  in  evidence  by  the  plaintiff  in  eneri 
then  the  plaintiff  in  error  is  liable  as  a  common  carrier;  but 
we  must  construe  the  charge  and  the  requests  to  charge  1^  the 
proofs  as  exhibited  in  the  record,  and  two  or  three  of  the  wit- 
nesses prove  that  there  was  a  chartering  or  hiring  of  the  oars. 
Judgment  reversed. 

EAnatOAD^  WHEV  LxABia  as  Goiuoir  OiBBixa:  See  tiie  oeeee  died  in  Um 
note  to  OhMMBier  y.  Straiham,  47  Am.  Deo.  661,  wbeve  tiie  dootdne  Ui  dmn 
In  the  prineipel  oaae  is  ooneidared  and  diaooMed. 


Leb  v.  Gato. 

(97  GaoBnx,6l7.] 
yiriw'Wirff  ov  Laud  wxtbout  Nonoi,  vbom  Qnb  Wbo  ^"^*i*ff— * 

NorraB-of  a  prior  nnieoorded  deed,  eoqiiiiee  a  good  title  if  Hie^oldNdaal 
ia  still  unreoorded  at  the  time  of  the  oonveyaaoe  to  tiie  lonnac. 

Ejectment.    The*  opinion  states  the  facts. 
Walker  and  Underwoodj  for  the  plaintiff  in-enor. 
J,  R,  Brown  and  Jftlner,  contra. 

By  Court,  Lumpkin,  J.  The  only  question  we  deem  it  our 
duty  to  consider  and  decide  in  this  case  is  this:  Concede  that 
<3eQrge  W.  Slappey  bought  of  Daniel  Cato,  the  orphan  of  John 
Cato,  deceased,  with  notice  of  the  prior  unrecorded  deed,  mads 
by  Daniel  Cato  to  Blijah  Johnson,  and  sold  to  Samuel  Bntlh 
«rford,  who  had  no  notice  of  the  conveyance  to  Johnson:  li 
Rutherford  protected  in  his  purchase? 

As  between  Johnson  and  Slappey,  the  two  immediate  grantees 
of  Cato,  the  act  of  1887  declares  Ihat  Johnson's  title  shall  pre- 
Tail.  That  act  settles  nothing  beyond  this;  and  such  was  tbe 
general  decisions  of  our  state  courts  before  tiiat  act  was  passed. 
A  departure  from  this  doctrine  led  to  the  passage  of  this  ad, 
as  I  am  induced  to  believe  finom  information  derived  from  one 
of  the  old  circuit  judges.  And  so  fSar  as  we  are  advised,  the 
adjudications  were  equally  well  settled  and  uniform  upon  the 
other  point;  namely,  that  if  A  buys  land  of  B,  and  takes  s 


March,  1859.]  Leb  v.  Gato.  747 

deed  which  he  fails  to  record  in  time,  and  B  Babseqnently  sella 
the  same  land  to  G,  who  records  his  deed  in  time,  with  notice^ 
and  G  conyeys  to  D  without  notice  of  A's  deed,  and  both  C's 
and  IVs  deeds  are  registered  within  the  twelve  months,  that  D 
has  priority  over  A. 

Without  citing  any  other  authority,  which  is  scattered  broad- 
cast over  the  books  of  reports,  we  rest  our  judgment  upon  the 
case  of  Truluck  y.  PeepUs^  8  Ga.  446.  That  case,  it  is  true,  was 
not  decided  under  the  act  of  1837.  But,  as  we  have  already 
said,  the  point  we  are  discussing  is  not  provided  for  by  that 
act.  But  Truluck  v.  Peeples,  supra,  was  referred  to  and  affirmed 
in  Hemdon  v.  Kiwhall,  7  Id.  432  [50  Am.  Dec.  406].  And 
this  latter  decision  was  upon  a  deed  made  in  1839. 

The  facts  of  the  case  in  8  Georgia  were  identical  with  the 
£EUsta  in  this  case.  The  learned  judge  (Warner),  in  delivering 
the  opinion  of  the  court,  says:  "  It  is  a  settled  rule  that  if  one 
affected  with  notice  conveys  to  one  without  notice,  the  latter 
shall  be  protected  equally  as  if  no  notice  ever  existed.  So, 
where  one  without  notice  conveys  to  one  with  notice,  the  pur- 
chaser with  notice  shall  be  protected;  for  otherwise,  a  bona  fide 
purchaser  might  be  deprived  of  the  benefit  of  selling  his  prop- 
erty for  its  fiill  value."  And  this  rule  is  sustained  by  innu- 
merable precedents. 

And  it  occurs  to  me  that  it  is  founded  in  reason.  If  the 
eecond  grantee,  from  the  same  vendor  who  buys,  acquires  the 
priority  over  the  old  unrecorded  deed,  why  should  not  the  ven- 
dee of  the  second  grantee,  who  purchases  without  notice,  be 
equally  protected?  If  the  laches  of  the  first  grantee,  in  not 
having  this  deed  recorded  in  time,  is  made  the  reason  for  giv- 
ing precedence  to  the  second  purchaser,  without  notice,  does  it 
not  operate  with  equal  force  in  favor  of  the  innocent  purchaser 
without  notice,  from  the  second  grantee  with  notice.  It  is  by 
the  same  laches  that  this  second  purchaser  is  enabled  to  per- 
petrate a  fraud  upon  his  innocent  vendee. 

It  is  said  that  he  may  resort  to  his  warranty,  and  thus  cause 
the  loss  to  taH  upon  the  right  person.  The  same  argument 
would  apply  as  between  the  two  original  grantees  from  the 
aame  vendor.  And  yet  the  legislature  has  not  deemed  that  a 
satisfactory  reason;  and  hence  passed  the  act  of  1837.  A  war- 
ranty is  not  always  given,  and  the  warrantor  may  be  irrespon* 
Bible.  Moreover,  it  is  not  disputed  but  that  there  is  a  class  of 
cases  where  this  principle  does  obtain.  Why  should  it  prevail 
in  any  case  if  the  foregoing  reply  is  satisfactory?  Neither  law 
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nor  equity  ever  looks  beyond  an  innocent  pnTchaser,  but  spveads 
its  broad  fegiB  over  bim. 

Again:  it  is  contended  tbat  this  doctrine  is  illogical.  For, 
say  counsel,  if  the  first  purchaser  with  notice  takes  nothing^ 
how  can  he  convey  a  title  to  a  bona  fide  vendee?  When  A  sells 
in  fee  to  B,  has  he  anything  left?  And  yet  it  is  yielded,  for 
the  statute  so  declares,  that  if  B  fails  to  record  in  time,  A  may 
subsequently  sell  the  same  land  to  C.  The  rig^t,  in  both 
cases,  depends  upon  the  law,  which  may  regulate  the  rights  of 
the  parties  as  to  justice  shall  seem  proper. 

But  I  forbear  to  elaborate  any  further.  Such  being  the  set- 
fled  rule  in  this  state  and  out  of  it,  prior  to  the  passage  of  the 
act  of  1837  (which,  so  far  from  discountenancing,  rather  favors 
the  doctrine,  by  inference  at  least,  for  which  we  are  contend- 
ing), and  of  this  court  since  the  unanimous  decision  of  this 
court  in  Truluek  v.  PeepleSy  3  Ga.  446,  in  1847;  and  the  general 
assembly,  with  full  knowledge  of  the  old  law,  not  having  seen 
fit  to  disturb  it,  we  think  it  best  to  adhere  to  the  practice,  how- 
ever ingenious  and  plausible  the  argtunents  submitted  to  the 
contrary,  untQ  changed  by  statute  to  operate  proepectivply. 
To  overrule  all  past  adjudications,  whether  ill  or  well  founded, 
whether  with  or  without  sufficient  authority,  and  establish  a 
contrary  rule,  would  be  to  overthrow  a  vast  number  of  land 
titles  in  this  state.    No  court  ought  to  do  this. 

Judgment  reversed. 

McDonald,  J.,  concurred. 

Benning,  J.,  filed  a  dissenting.opinion. 


B(nr A  Fn>a  Pdbohasib*  wtehout  Koraoi^  ibom  FBAinxjUDfr  GBAin% 
will  be  protected  in  his  porohMe:  See  SenkUmT.  KMbatt,  SO  Am.  Deou  M| 
M  to  title  ecqaixed  by  a  iona/de puPobaMr,  see  HaUr.  Dabphim,  IS  U.  S7f 
Mid  note  d& 


Mayor  and  Goxtkoil  of  Bomb  v.  Ombbbb. 

(9B  Gbomxa,  «.] 

MmnoPAL  OoBFOBAnoH  d  hot  Lubls  fOE  Dahaosbi  Oauoo^  nr  GftASOW 
SiBBR  bj  digging  lo  new  plaintiff's  lot  ths*  tbs  eectfa  syjiyiipf  il 
onunbled  awsy  and  his  fsnoe  fall,  if  the  oixponitifln  had 
grade  the  street  and  did  not  aet  in  ezosss  oi  its  a«tfaocil(f • 

Case  by  the  defisndant  in  error  against  the  plaintiff  in 
ibr  digging  and  cutting  down  a  streei 
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his  ftnce  built  along  the  Ime  of  the  itreet  was  tmdemiiiied  and 
thrown  down.  After  the  dose  of  the  plaintifTs  testtmoiiy  the 
defendant  moved  to  dismiss  the  aclion  on  the  groond  that  the 
defendant^  being  a  municipal  corporation,  was  not  Uahle  in 
this  finrm  of  action.  This  motion  being  overruled,  the  defend* 
ant  excepted.  The  defendant  then  introduced  evidence  under 
its  pleas  of  the  general  issue  and  the  statute  of  limitations. 
Verdict  and  judgment  were  for  the  plaintiff,  and  the  defendant 
assigned  error  upon  the  overroling  of  his  motion  and  other 
grounds. 

T.  W.  Alexander^  for  the  plaintiff  in  error. 
Und&rwoodand  Smiih.  cawtra. 


By  Coort,  Lumpkin,  J.  The  question  involved  in  this  case 
is  one  of  great  practical  importance,  and  I  confess  my  con- 
Ticticms  are  not  so  strong  as  I  could  wish  them  to  be. 

It  is  not  denied  that  the  mayor  and  council  had  authority  to 
grade  the  streets  of  the  city  of  Borne.  There  is  no  excess  of 
authority  charged.  In  the  exercise  of  this  acknowledged  right, 
is  the  city  which  they  represent  to  be  assessed  with  damages 
for  digging  so  near  defendant's  lot  that  the  earth  which  sup- 
ported afterwards  crumbled  away,  and  his  fence  fell? 

It  cannot,  we  think,  with  any  propriety  be  contended  that 
this  is  taking  private  property  for  public  use.  They  were 
simply  using  their  own  property  for  the  purpose  for  which  it 
was  appropriated,  by  reason  of  which  this  consequential  dam- 
age resulted  to  the  plaintiff. 

This  question  has  been  mooted  both  in  England  and  in  this 
country,  and  there  are  strong  precedents  in  both  against  the 
claim  here  set  up:  See  Ferguson  v.  BabeTf  24  Ga.  402,  and  the 
authority  there  cited. 

In  Oovemar  etc.  of  Ca$t  Plate  Manufacturen  y.  Meredithy  4 
T.  B.  794,  a  case  which  in  principle  is  like  the  one  now  under 
consideration,  it  was  said  by  Lord  Kenyon:  ''If  this  action 
eould  be  maintained,  every  turnpike  act,  paving  act,  and 
navigation  act  would  give  rise  to  an  infinity  of  actions.  If  the 
legislature  think  it  necessary,  as  they  do  in  many  cases,  they 
enable  the  oonmiisBioners  to  award  satisfaction  to  individuals 
who  happen  to  suffer.  But  if  there  be  no  such  power,  the  par- 
ties are  without  remedy,  provided  the  commissioners  do  not 
exceed  their  jurisdiction.  The  interests  of  individuals  must 
^ve  way  to  the  accommodation  of  the  public.^'    See  also  Sut^ 
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ion  y.  Clarke,  6  Taunt  29;  Hall  v.  Smithy  2  Bing.  166;  Leader 
V.  Moxorij  8  WflB.  461;  S.  C,,  2  W.  Black.  924. 

The  same  principle  was  elaborately  argued  and  carefully  oon« 
sidered  in  WiUon  v.  Mayor  etc.  of  New  Yorhj  1  Denio,  695  [43 
Am.  Dec.  719],  and  the  supreme  court  held,  upon  a  review  of 
all  the  cases,  that  the  corporation  of  the  city  of  New  York  was^ 
not  liable  to  actions  for  injuries  done  to  individuals  in  the  ex- 
ercise of  its  authority  to  direct  the  ditching,  paving,  and  grad- 
ing of  the  streets;  and  that  when  the  corporation,  in  grading- 
two  public  streets  which  formed  an  angle  in  which  the  plain* 
tiff's  premises  were  situated,  raised  those  streets  so  as  to  pre- 
vent the  water  from  flowing  off,  whereby  damages  ensued  to  the 
plaintiff,  who  brought  case  against  the  corporation,  that  the 
action  could  not  be  sustained:  See  Ex  parte  Mar^iaUan  Co.,  22 
Wend.  658;  Gale  &  Whatley  on  Easements,  156,  note  17,  and 
page  181;  King  v.  Commrnsumere,  8  Bam.  &  Cress.  855. 

It  being  conceded  that  these  proceedings  are  regular,  that 
what  has  been  done,  it  was  lawful  to  do,  the  corporation  not 
having  transcended  its  authority,  our  conclusion  is  that 
although  the  plaintiff  has  been  injured,  it  is  damnum  abtque 
injuria.  People  purchase  property  and  build  in  towns  with 
full  knowledge  of  public  necessity  to  level  streets  by  exca- 
vating or  elevating  as  the  case  may  demand;  and  they  must 
take  the  chances  and  consequences.  No  part  of  the  plidntiff's 
land  has  been  touched. 

Why  should  the  corporation  be  required  to  furnish  a  prop 
from  their  street  to  keep  up  the  plaintiff's  inclosure?  Has  he 
the  right  to  take  the  public  highway  for  that  purpose ?  Is  it  not 
more  reasonable  for  him  to  furnish  the  stone  wall  than  for  the 
corporation  to  erect  it?  They  do  not  need  it.  He  does.  He  has 
used  his  property  with  an  eye  single  to  his  interest  and  con« 
venience;  why  should  not  the  public  be  suffered  to  do  the  same 
with  theirs?  Why  did  he  erect  his  fence  so  near  the  street  as 
to  make  this  support  necessary?  The  public  necessities  com- 
pel the  opening  of  streets  of  a  certain  width.  But  there  is  no 
such  imperative  necessity  for  the  plaintiff's  having  his  yard  or 
garden  a  few  feet  wider.  There  is  more  of  selfishness  at  the 
bottom  of  all  these  claims  than  appears  at  first  blush. 

Judgment  reversed.  

MuinaiPAL  COBPOBATIOH    D   NOT   LlABU   VQR  OcUmQinEIITIAL   DaMAOBS 

▲oGBunro  nr  GaADnra  Stbests,  saoh  as  the  fall  of  fenoea  and  the  like:  Note 
to  Perry  t.  City  qf  Worcester,  66  Am.  Beo.  437,  438.  When  a  mimieipal 
oorporatioa  ia  faUy  yeated  by  law  with  power  oyer  the  atreeta  of  the  oity^ 


March,  1859.]  Evans  v.  Smith.  751 

nd  it  it  guilty  of  no  cocoeM  of  aatharity,  a  pcivata  aotion  oaanot  be  maiA- 
tuned  Against  it  for  oonseqnentud  dunagae  reralting  from  the  grading  ol 
moh  street!  or  the  ooDstmotion  of  wnj  otiier  unproyement  neoceoary  and 
proper  for  the  benefit  of  the  city  in  using  the  samex  BoIIt,  Otif  Ckmndl^ 
iliVmta>  84Qa.  326;  SmUhw.  Cfi^Cmmeaqf  Alexandria,  SSOratt  212;  OilU^ 
mmr.  C%  ^CSkrteon,  16  W.  Va.  290,  dtmg  the  prmoipal  owe.  An  ad- 
faoent  property  owner  is  not  entitled  to  an  injunctian  upon  the  ground  thai 
the  sewer  whioht  in  the  discretion  of  the  munioipal  anthoritias»  is  about  to  be 
inserted  may  be  too  small  for  the  Tolnme  of  water  whioh,  at  the  time^  will 
aeoesasrily  pais  tfarooi^  it,  thus  flooding  his  lot^  osnsing  sioknsssj  and  othsr» 
damaging himt  ifflfprr,  AJdndge,  64Ga.  5g7. 


Etans  V.  Smith. 

138  QBOaoxA,  MLJ 

tnaxnaan  or  VoaM^  Subsxahtiallt,  "I,  A^  odt  ov  mt  Lots  bob  mt 
SnviB  B^  do  agree  to  make  her  my  heir  if  she  outtives  me;  and  I,  B^  out 
of  my  love  for  my  sister  Af  do  agree  to  make  her  my  heir  if  she  outliTee 
me^"  if  properly  attested  and  otherwise  rsgnlsr  in  form,  is  a  will,  and 
parol  eyidenoe  to  establish  it  as  a  will  is  admissible. 

iBRBUifBrr  MAT  BS  WxLL  THOVOH  IN  FooM  ov  Dm>  if  it  IS  reytM»Ue  at 
pleasure^  not  to  take  effect  until  the  death  of  the  maker,  and  properly 
attested  and  otherwise  regular  in  form. 

FiBOL  BviDKiroi  Ck>vai8TBRT  WRR  Wsnow  10  Whub  It  RKLAm  is 


Caveat  to  a  will  propounded  for  probate  by  Martha  (Patsey) 
T.  Smith  as  the  will  of  Jane  ( Jincey)  B.  Smith,  and  in  tiie 
following  words:  ^*  Georgia,  Baldwin  connty.  Know  all  per* 
icms  by  these  presents,  that  we,  Jane  B.  Smith  of  the  one  part, 
and  Patsey  T.  Smith  of  the  other  part,  both  of  the  state  and 
oounty  aforesaid,  have  this  day  covenanted  and  agreed,  and  by 
these  presents  do  each  of  ns  covenant  and  agree,  with  each 
other,  that  for  and  in  consideration  of  the  love  and  affection 
we  have  for  each  other,  that  we  agree  and  covenant  and  bind 
ourselves  to  each  other  that  whichever  of  us  it  may  please  the 
hand  of  Providence  to  remove  first  by  death,  the  other  shall 
be  sole  heir  to  all  the  estate  which  the  deceased  shall  or  may 
own  at  the  time  of  her  death,  both  real,  personal,  and  perish- 
able; that  is  to  say,  that  should  the  said  Jane  B.  Smith  die 
and  leave  the  said  Patsey  T.  Smith  living,  the  said  Patsey  is 
to  be  sole  heir  to  all  the  estate  the  said  Jane  B.  may  or  shall 
own  at  the  time  of  her  death;  or  that  should  the  said  Patsey 
T.  die  first  and  leave  the  said  Jane  B.  living,  then  the  said 
Jane  B.  is  to  be  sole  heir  to  all  the  estate  the  said  I  atsey  T. 
may  or  shall  own  at  the  time  of  her  death;  and  we  further 
oovenant  and  agree  that  it  shall  be  the  privilege  of  the  one 
Cbat  may  or  shall  be  the  longest  lived  to  make  whatever  die* 
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poBal  of  all  the  property  both  real,  personal,  and  periahaUe^ 
that  may  in  her  judgment  be  most  suitable.    Given  nnder  oar 
hands  this  the  twenty-fifth  of  Maich,  1866,  and  in  witness 
whereof  we  have  this  day  written  oar  names  and  seals  in  pres> 
«nce  of  [signed]  R.  L.  G.  Boseman,  T.  C.  Mathews,  Joseph  B. 
Williams.    [Signed]  Jmoey  B.  Smith  [l.  &],  Patsey  T.  Smith 
(l.  8.].''    B.  T.  Evans,  the  husband  of  another  sister  of  Jane 
E.  Smith,  filed  a  caveat  to  the  probate  of  this  paper,  on  the 
ground  that  Jane  B.  Smith  did  not  intend  it  to  operate  as  a 
will,  that  it  was  executed  under  undue  influence,  that  she  was 
not  of  sound  and  disposing  mind  and  memory,  that  such  in* 
fitruments  are  contrary  to  public  i>olicy  and  void,  and  that  the 
paper  was  not  a  will,  but  a  covenant  or  agreement,  which  re- 
quired the  assent  of  both  parties  to  alter  or  revoke.    Upon  the 
trial,  R.  L.  G.  Boseman  testified  to  the  circumstances  of  the 
execution  of  the  paper,  and  the  intention  of  the  parties  thereto, 
and  his  testimony  tended  strongly  to  show  tliat  they  intended 
the  paper  to  be  a  will,  that  neither  was  under  undue  influence, 
that  the  deceased  was  a  woman  of  determination  and  force  of 
oharacter,  and  that  as  to  her  the  paper  was  duly  attested  by 
three  witnesses,  who,  at  her  request,  in  her  presence  and  in  the 
presence  of  each  other,  signed  as  witnesses  the  paper  which 
she  then  and  there  declared  to  be  her  last  will  and  testament 
Bozeman  testified  that  Jincey  and  Patsey,  who  were  his  aunts, 
and  who  were  thus  called  in  the  family,  were  twin  maideo 
sisters,  and  had  lived  much  of  their  life  together;  that  thqr 
each  declared  their  intention  to  leave  their  property  to  the  other, 
and  requested  him  to  draw  their  will.    He  told  them  that  he 
knew  nothing  about  wills,  but  had  drawn  up  deeds.    But  they 
etill  insisted  in  his  drawing  their  wills,  and  because  he  had 
but  one  sheet  of  paper  he  wrote  their  wills  together  upon  the 
same  sheet.    Bozeman  and  other  witnesses  testified  to  the  do> 
ceased's  often  expressed  intention  to  will  all  her  property  to 
her  sister  Patsey,  and  to  her  sound  and  disposing  mind  and 
memory.    Counsel  for  the  caveator  objected  to  all  of  this  testi- 
mony so  far  as  it  was  intended  to  affect  the  language  or  terms 
of  the  instrument  or  to  give  it  the  effisct  and  operation  of  a 
will.    The  paper  was  then  read  in  evidence,  contrary  to  the 
caveator's  objection.    Verdict  for  the  propounder,  and  assigD* 
ment  of  error  by  the  caveator. 

Overby  and  BlecUeyj  a/nd  TidtoeU  and  IFbottoM,  fiv  the  plaintW 
in  error. 

Wuie  and  Connor,  and  B.  JJ.  HiU.  contra. 
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By  Ckmrty  Bismso^  J.  The  exceptions  are  two:  one  to  the 
ftdmission  of  the  verbal  evidence  as  tp  intention,  the  other  to 
ihe  admission  of  the  paper  as  a  will. 

The  object  of  this  verbal  evidence  was  to  show  that  the  paper 
was  a  will;  and  whether  the  evidence  was  admissible  or  not 
depended  on  whether  showing  that  would  have  been  to  contra- 
dict the  paper.  If  showing  that  would  have  been  consistent 
with  the  tenns  of  the  paper,  then  to  show  that  would  not  have 
been  a  violation  of  any  rule  of  which  we  are  aware.  There  is 
no  rule  that  excludes  parol  evidence  consistent  with  the  writ- 
ing to  which  it  relates. 

The  question,  then,  is  this:  Was  the  paper  such  that  it  might, 
<m  its  face,  be  read  as  a  will — as  the  will  of  Jinoey  Smith? 
And  we  think  it  was. 

The  words  will  bear  that  construction.  If  we  take  the  mere 
words,  we  may  say  that  the  instrument  was  a  double  will — ^the 
will  of  each  sister.  The  words  will  well  bear  the  following 
meaning,  viz.:  ^'I,  Jincey,  out  of  my  love  for  Patsey,  do  agree 
to  make  her  my  heir  if  she  outUves  me;  and  I,  Patsey,  out  of 
my  love  for  my  sister  Jincey,  do  agree  to  make  her  my  heir  if 
she  outlives  me.''  The  consideration  of  each  sister  is  her  love 
for  the  other;  not  this  agreement  of  the  other.  The  making  of 
the  instrument  by  the  one  sister  is  not  the  consideration  for  the 
making  of  it  by  the  other.  No;  the  making  of  it  by  the  one  is 
an  act  entirely  independent  of  the  making  of  it  by  the  other. 
The  case  is,  in  substance,  precisely  the  same  as  it  would  have 
been  if  each  sister  had  executed  a  separate  paper,  and  had  said 
in  that  paper  just  what  makes  her  part  in  the  joint  paper.  The 
mere  words  ^^I  say"  authorise  this  conclusion.  Suppose,  then, 
that  each  sister  had  executed  a  separate  instrument^  and  in  it 
had  expressed  the  same  ideas  which  she  expressed  in  the  joint 
instrument,  would  these  instruments  not  be  wills?  What 
•would  there  be  to  prevent  them  from  being  wills,  assuming,  of 
course,  that  they  were  properly  attested,  and  were  otherwise 
'regular  as  to  form?  Nothing,  as  far  as  we  can  see.  They 
would  be  instruments  merely  in  consideration  of  love;  therefore 
ihey  would  be  revocable  at  pleasure.  They  would  be  instru- 
ments not  to  take  effect  until  the  death  of  their  respective 
makers;  therefore  they  would  not  be  deeds,  for  deeds  take  effect 
si,  their  execution.  Then  they  would  be  wills,  or  they  would 
he  nothing.  It  is  true  that  they  would  be,  in  form,  covenants 
io  convey,  and  not  actual  conveyances.  But  a  will  may  take 
4he  form  of  most,  if  not  of  all,  other  instruments.    It  may  take 
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the  form  of  a  covenant.  In  Corp  y.  Corp,  the  instrument  was 
in  these  words:  ^'By  this  deed  I  bind  myself  to  give  to  my 
wife,  either  upon  the  demise  of  her  mother,  or  the  sale  of  the 

Yorkshire  estate I  do,  therefore,  hereby  ordain  that 

my  executors,  administrators,  and  assigns  consider  this  deed  aft 
the  most  solemn  obligation^  in  confirmation  of  which  I  set  my 
hand  and  seal."  This  instrument,  though  in  form  only  a  bond 
or  covenant,  was  held  to  operate  as  a  will:  Note  to  ThoraJd  v. 
Thoraldj  1  Phillim«  11.  Indeed,  mere  precatory  words  often 
amount  to  a  will. 

Two  cases  were  read  to  show  that  this  was  an  instrument 
''unknown  to  the  testamentary  law."  The  first  was  the  case  of 
Hohaon  v.  Blackburn^  1  Add.  Ec.  274.  But  in  that  case  the 
execution  of  the  pnper  by  each  one  of  the  parties  to  it  was 
clearly  the  consideration  for  the  execution  of  it  by  the  other; 
and  that  distinguishes  the  case  from  this. 

The  other  case  was  Clayton  v.  Liverman^  2  Dev.  &  B.  558^ 
and  it  seems  to  be  distinguishable  in  the  same  way  fixun  thi& 

If,  then,  we  confine  ourselves  to  the  mere  words  of  thi» 
instrument,  we  must  conclude  that  it  is  a  will. 

It  follows,  therefore,  that  verbal  evidence  going  to  show  thai 
it  was  a  will  was  entirely  consistent  with  it,  and  was  therefore 
admissible. 

And  that  evidence  once  in,  the  case  became  clear  beyond  a> 
doubt  that  the  paper  was  a  will.  The  evidence  of  Bozeman  ma 
the  point  is  so  full,  so  minute,  so  simple,  and  every  way  01^ 
likely,  that  it  is  irresistible. 

We  think,  then,  that  the  court  was  right,  both  in  admit- 
ting the  verbs  1  evidence  and  in  holding  that  the  instrument 
was  a  will. 

Judgment  affirmed. 

Parol  Evisekgb  is  ADiaaaiBLi  to  Explain  Writing:  Pribble  v.  Ke^ 
71  AnL  Dec.  327;  Bowen  ▼.  Slaughier,  Id.  135. 

iNSTRtrMisMT  IN  F6rm  OF  DvBD  MAT  BB  Wtll  if  it  IS  in  cihflr  respecti  » 
will:  BaJbb  ▼.  Harriaon,  70  Am.  Dea  203^  ind  note. 

Joint  Wills.— This  sabjeot  ia  treated  in  the  note  to  Lewis  t.  So^idd^  6^ 
Am.  Deo.  407-410.  In  WdOcerw.  Walker,  UOhio  St.  166,  it  wm  held  that » 
Joint  will  is  unknown  to  the  testamentary  law  of  Ohio;  and  where  a  hnsbaad- 
and  wife,  each  being  the  separate  owner  of  prqperfy,  join  in  the  execntion  of 
an  instmment  in  the  form  of  a  will,  and  treating  the  separate  property  of 
Moh  as  a  joint  fond,  and  bequeathed  legaciea  and  devised  lands,  it  cannot  \» 
admitted  to  probate  as  the  joint  will  of  both  partiesy  nor  as  the  separate  will 
of  either,  distingniBhing  the  principal  case  on  the  groond  that  there  the  wiH 
thoogh  joint  in  form  was  Tirtnally  the  separate  will  of  each  testatrix,  la. 
Betie  r,  Edrper,  89  Ohio  St  641,  it  is  held  that  tenants  in  common  of  real  estat«v 
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who  art  also  owners  serenJly  of  penonal  property,  may  dispose  of  the  aamo  by 
will  by  uniting  in  a  single  instmment,  where  the  beqnests  are  severable  and 
the  instrnment  is  not  in  the  nature  of  a  oompact,  bnt  is,  in  effect,  the  will  of 
each,  revocable  by  him  and  subject  to  probate  as  a  several  will;  and  where 
the  instrument  is  not  offered  for  probate  until  the  death  of  all  ezeeating  it,  il 
may  then  be  probated  as  the  will  of  each  and  all  such  persons;  and  the  prin- 
oipii  ^ase  was  dted  and  Waiker  v.  Walhar^  ^^pra^  limited. 


Logan  v.  Sumteb. 

[38  OSOMIA,  948.] 

Oioir  QcvnoH  of  Bioht  ot  AssiQinDi  ot  Eziodteon  to  Rioovse  thboow 
against  the  defendant  therein,  it  is  proper  to  inquire  Into  the  right  of  the 
tzeontion  plamtiff  to  recover  thereon,  sinoe  the  awignee  stands  in  his 
place,  and  has  no  better  right. 

Iv  AonoN  BT  EzioonoN  DzFBirDAKT  AOAiNBT  AanaNBi  or  Bzioution  to 
BaoovxE  MoNXT  Paid  thkbbov,  the  exemplification  d  the  judgment 
and  the  execution  against  the  defendant,  and  the  exemplification  of  a 
Judgment  and  an  execution  against  another  defendant  for  the  same  debl^ 
which  show  that  the  execution  plainti£^  through  whose  personal  repre* 
sentatives  the  assignee  claimed  title,  had  received  payment  for  the  deb^ 
are  admissible  in  evidence,  notwithstanding  the  objection  that  the  judg- 
ments snd  executions  are  not  between  the  parties  to  the  soil 

(hn  MAT  RxoovsB  Monet  Paid,  uvdeb  Bblucf  or  LiABiLrrT,  otoh  £x>* 
ounoN  upon  which  he  was  not  liable 

Action  by  J.  M.  Sumter  against  Logan  to  recover  monej 
paid  on  an  execution  against  J.  M,  Sumter  as  first  indorser  of 
a  note  made  by  T.  W.  A.  Sumter.  The  opinion  states  the 
case. 

D.  R.  Mitehellj  for  the  plaintiff  in  error. 

Underwood  and  Smith,  contra. 

By  Court,  McDonald,  J.  The  action  of  the  court  below  was 
brought  to  recover  money  which,  it  was  alleged,  was  paid  with- 
out  consideration.  The  plaintiff  in  error  became  possessed  of 
an  execution,  issued  on  a  judgment  obtained  in  Habersham 
superior  court,  in  favor  of  B.  F.  Patton  against  the  defendant 
in  error,  on  the  indorsement  of  a  note  of  one  thousand  dollars, 
made  by  T.  W.  A.  Sumter,  and  indorsed  by  several  persons, 
and  among  them  Jacob  Stroup,  who  was  the  last  indorser.  The 
maker  and  indorsers  were  all  sued  in  separate  actions  by  Pat- 
ton,  the  holder;  and  Jacob  Stroup,  the  last  indorser,  paid  the 
entire  debt,  all  which  appears  in  an  exemplification  of  the  case, 
and  an  execution  against  Stroup.  B.  F.  Patton  died,  and  his 
administrators,  finding  amongst  his  papers  the  execution,  opem 
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and  ODBatisfied,  against  Sumter,  the  defendant  in  error ,  sold  it 
aa  an  insolvent  or  doubtful  debt.  Through  that  sale  the  plain* 
tiffin  error  became  the  holder  of  it,  and  under  it  received  the 
money  sought  to  be  recovered  back.  Whether  he  is  the  holder 
under  an  administrator's  sale,  or  by  transfer  of  the  plaintiff 
himself,  he  is  the  assignee  of  it^  and  is  authorized  to  collect  it 
in  as  full  and  ample  a  manner  as  the  plaintiff  could  have  done 
if  there  had  been  no  transfer  or  assignment  of  it:  Cobb's  New 
Dig.  699.  He  stands  in  his  place,  and  can  have  no  better  or 
higher  claim.  It  is  always  legitimate,  then,  in  controversiee 
arising  between  the  assignee  of  an  execution  and  the  defend- 
ant, to  inquire  into  the  rightof  the  plaintiff  against  thedefend- 
ant;  and  whether,  if  it  had  not  been  transferred,  the  plaintiff 
could  have  collected  it. 

On  the  trial  of  the  cause  in  the  court  below,  the  defendant 
in  error,  who  was  plaintiff  in  that  court,  offered  in  evidence  the 
copy  of  records^  fix>m  the  superior  court  of  Habersham  county, 
of  tiie  judgments  in  favor  of  B.  F.  Patton  against  Jacob  Stroiqs 
and  against  the  defendant  in  error,  and  the  executions  and  eii!- 
tries  thereon,  issued  on  said  judgments,  to  the  admission  of 
which  the  plaintiff  in  error,  by  his  counsel,  objected,  on  the 
ground  that  they  were  ^^  irrelevant  and  improper,"  not  being 
between  the  parties  litigant  in  the  cause.  The  execution  and 
the  exemplification  of  the  judgment  on  which  it  was  founded, 
against  the  defendant  in  error,  was  admissible,  for  it  was  the 
subject  of  the  contract  on  which  the  money  was  paid  by  the  d^ 
fendant  to  the  plaintiff  in  error.  The  other  record  and  ezecu* 
tion  were  admissible  as  showing  the  rights  of  the  plaintiff  in 
)I./a.  against  the  defendant  in  error  at  thetimeof  thetranaao- 
tion  between  the  plaintiff  and  defendant  in  error.  Again:  the 
plaintiff  in  error  daimed  through  B.  F.  Patton,  the  plaintiff  in 
fi.  fa^  and  stood  precisely  in  his  place,  and  "the  declarations 
of  an  intestate  are  admissible  against  his  administrator,  or  taaj 
other  claiming  in  his  right:"  1  Greenl.  Ev.,  sec  189.  This 
does  not  differ  fix>m  the  ordinary  case  of  a  claim,  where  the 
claimant  is  allowed  to  prove  the  pasrment  of  an  assigned  exe- 
cution, while  it  was  in  the  hands  of  the  original  plaintiff  by 
any  evidence  which  would  be  admissible  if  that  plaintiff  had 
not  transferred  it. 

After  the  evidence  was  dosed,  the  plaintiff  in  error  mored 
in  the  court  below  for  a  nonsuit,  on  the  ground  that  the  evi- 
dence of  the  plaintiff  did  not  make  out  a  case  of  legal  liability 
by  the  defendant  to  the  plaintiff.   The  oourt  overruled  the 
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tion,  and  this  decision  is  assigned  as  error.  It  was  contended 
before  ns  that  in  the  original  transaction  between  the  plaintiff 
and  defendant  in  error  there  was  a  sufficient  consideration 
to  support  the  contract,  and  that  if  there  was,  the  plaintiff  in 
the  court  below  ought  not  to  recover.  This  argument  seems 
have  been  sustained  on  the  assumption  that  the  main  ground 
on  which  the  plaintiff  relied  for  a  recovery  was,  that  the  exe- 
cution was  at  the  time  dormant,  and  could  not  be  enforced 
against  him.  If  that  had  been  the  only  ground  of  objection  to 
the  execution,  the  consideration,  unquestionably,  would  have 
been  sufficient,  for  it  might  have  been  revived  against  him. 

But  the  plamtiff  in  error  had  no  title.  He  derived  the  exe- 
cution from  a  party  who  had  been  paid,  and  who,  had  he  been 
the  plaintiff  in  a  proceeding  to  revive  the  judgment,  must  have 
been  defeated.  The  plaintiff  in  error  could  occupy  no  better 
position;  and  if,  in  a  proceeding  of  that  sort,  he  must  have 
been  defeated,  either  because  he  had  no  title,  or  because  the 
execution  had  been  paid,  the  defendant  in  error  was  not  liable 
to  him  in  any  respect,  and  all  that  he  paid  for  a  discharge  from 
the  execution,  believing  that  he  was  liable  on  it,  was  a  payment 
without  consideration,  and  he  is  entitled  to  recover  it  back. 

Judgment  affirmed. 

Momnr  PAn>  bt  Mibtaxi^  Bsoovxbt  cr,  mrnoL  Oooht  ioe  Mmrar  Ha> 
JNB  BnsnvxD:  Note  to  WeOBY.  Brig^kun^  02  Am.  Dm.  769,  76a 


Johnson  v.  Bebsb. 

[28  GSOBAIA,  86S.J 

Omnow  BT  SHMRify  to  Auvebtim  Salb  at  Thbsi  Pubuo  Plaou  nr 
OousTT  doM  not  zender  the  nle  void,  where  the  statute  proridee  merely 
tlMititie''thednt7"oftheBheriff  to  lo  edyertiBe;  but  the  eheriff  may 
bo  liable  for  any  loas  oocaaioned  by  such  omieaion  to  any  one  mtereeted. 

Bill  for  vacation  of  sheriff's  sale,  and  for  an  injunction  filed 
against  Reese,  sheriff,  and  others.  Land  of  the  complainant 
was  levied  upon  and  sold  by  the  sheriff,  who  advertised  the 
sale  in  a  newspaper,  but  failed  to  advertise  it  at  any  public 
place  within  the  county.  On  the  day  of  the  sale  the  com* 
plainant  protested  agahist  the  sale,  on  the  ground  that  it  had 
not  been  legally  advertised,  but  the  sheriff  proceeded  with  the 
sale,  and  sold  to  Brinkley,  the  highest  bidder,  for  an  alleged 
inadequate  price,  and  Brinkley  soon  afterwards  sold  the  land 
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to  another.  The  bill  prayed  that  the  sheriff's  sale  be  set  aside; 
that  the  sheriff's  deed  to  Brinkley  and  the  deed  exectited  by 
Brinkley  be  canceled;  and  that  the  sheriff  be  enjoined  from 
putting  the  purchaser  or  his  assigns  into  possession.  Injnno- 
iion  issued,  which,  after  answer  filed,  was  dissolved  npon  d^ 
fendant's  motion.    Complainant  excepted. 

E.  H.  Pottle,  for  the  plaintiff  in  error. 
Warden  and  NelmSj  and  A.  H.  Stephens^  contra. 

By  Court,  Benning,  J.  Was  the  court  below  right  in  su^' 
taining  the  motion  to  dissolve  the  injunction?  One  of  the 
grounds  of  the  motion  was  that  there  was  no  equity  in  the  bilL 
If  that  ground  was  good,  the  answer  must  of  course  be  in  the 
affirmative. 

Is  it  true,  then,  that  there  was  no  equity  in  the  bill? 

Both  the  first  and  the  second  purchaser  bought  with  notice 
of  the  sheriff's  omission  to  advertise  the  sale  of  the  land  ^  in 
three  of  the  most  public  places  in  the  county;"  but  there  was 
no  collusion  between  them,  or  either  of  them,  and  the  sheriff. 
The  question  therefore  is.  Did  this  omission  in  the  sheriff  and 
Ibeir  notice  of  the  omission  render  the  sheriff's  sale  void? 

If,  notwithstanding  the  omission,  the  sheriff  had  still  au- 
thority to  sell,  the  sale  was  not  void,  but  was  valid.  Did  the 
sheriff,  then,  have  authority  to  sell?  It  is  conceded  that  he 
had,  unless  the  thirty-third  section  of  the  judiciary  act  of  1799 
deprived  him  of  the  authority.  That  section  is  as  follows:  ''  No 
sales  in  future  shall  be  made  by  the  sheriff  of  property  taken 
under  execution  but  on  the  first  Tuesday  in  each  month,  and 
l)etween  the  hours  of  ten  and  three  in  the  day;  and  it  shall  be 
the  duty  of  the  sheriff  to  give  thirty  days'  notice  in  one  of  the 
public  gazettes  of  the  state  of  all  sales  of  lands  and  other  prop* 
erty  executed  by  him,  and  also  advertise  the  same  in  three  ol 
the  most  public  places  in  the  county  where  such  sales  are  to 
be  made,  and  shall  give  a  full  and  complete  description  of  the 
property  to  be  sold,  making  known  the  name  of  the  defendant 
and  the  person  who  may  be  in  possession  of  the  property,  ex- 
cept horses,  hogs,  and  cattle,  which  may  be  sold  at  any  time 
by  the  consent  of  the  defendant;  and  in  which  case  it  shall  be 
his  duty  to  give  the  plaintiff  ten  days'  notice  thereof,  and  also 
to  advertise  the  same  in  three  or  more  of  the  most  public  places 
in  the  county  where  such  property  may  be,  at  least  ten  days 
before  the  sale: "  Cobb's  Dig.  609.  This  section  says,  then, 
that  it  shall  be  *^  the  duty  "  of  the  sheriff  to  advertise  his  sales 
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in  three  of  the  moet  public  places  in  the  coonty.  But  is  that 
saying  that  if  he  fidls  so  to  advertise  his  authority  to  sell  shall 
eease,  and  any  sale  made  by  him  shall  be  void?  We  think 
not.  The  first  part  of  the  section  says:  '^  No  sales  ....  shall 
be  made  ....  but  on  the  first  Tuesday  in  each  month,  and 
between  the  hours  of  ten  and  three.''  This  is  stronger.  This 
amounts  to  saying  that  the  sheriff  shall  not  have  authority  to 
sell  at  any  other  time.  After  this,  when  it  comes  to  speaking 
of  the  advertisement,  the  form  of  expression  changes  and  be- 
comes weaker.  It  shall  be  the  duty  of  the  sheriff  to  advertise 
his  sales,  etc.,  not  that  no  sale  shall  be  made  unless  he  does  so 
advertise  them.  Such  is  the  form  the  expression  then  assumes. 

Some  effect,  ought,  we  think,  to  be  given  to  this  charge,  in 
the  form  of  the  expression.  And  the  least  effect  to  be  given  to 
it  seems  to  be  to  say  that  the  intention  was  that  the  sale  should 
be  valid,  notwithstanding  the  omission  to  advertise  it,  but  that 
the  sheriff  should  be  liable  to  make  good  any  loss  happening 
to  any  one  interested,  occasioned  by  the  omission  to  advertise. 
And  giving  this  effect  to  it  would  be  doing  what  would  be  best 
for  both  the  plaintiff  and  the  defendant  in  the  fi.  fa.;  for  it 
would  operate  to  encourage  persons  to  become  bidders  for  the 
property,  and  to  encourage  bidders  to  run  the  property  to  its 
value. 

We  think,  then,  that  the  only  effect  of  the  sheriff's  omission 
to  advertise  this  land  in  three  of  the  most  public  places  of  the 
county  was  to  render  himself  liable  to  whomsoever  the  omission 
injured  to  make  good  the  injury.  We  think  that  the  effect  did 
not  go  further,  and  render  the  sale  void.  Consequently,  we 
think  that  there  was  no  equity  in  the  bill,  and  therefore  that 
the  judgment  dissolving  the  injunction  was  right.  Taking  this 
view  of  the  case,  it  becomes  unnecessary  to  notice  several  other 
questions  which  were  argued. 

If  there  had  been  a  fraudulent  collusion  between  the  pur- 
chaser and  the  sheriff,  the  case  might  have  been  diflforent. 

Judgment  affirmed. 

StaTDTORT    PbOVDIONS   OONGBBIOKO    NOTIOB    07   SaLB   4BB   DotBOIOBT, 

And  a  failure  to  comply  therewith  doee  not  render  the  nls  voldy  and  the 
remedy  for  a  fiuhire  of  oomplianoe  la  against  the  offioer:  SfmUh  t.  StmdaUf 
66  Am.  Deo.  475,  and  oaaea  dted  in  the  note  480;  Hobdn  t.  Mmrphih  64  Id. 
194,  note  IM.  In  JchimH  r,  Beete,  SI  Ga.  603,  it  was  held  that  the  sheriff  ia 
liable  personaUy  for  the  damages  aooniing  from  his  &iliire  to  advertise  the 
sale  in  three  paUio  plaoes,  as  pronded  by  the  statate,  and  thai  this  potel 
was  not  decided  in  the  principal  case. 
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RuLB  ooHdERmo  Lkadino  QuBsnoxs  18  AS  Stbutoiht  KMPaunjio  Wd* 
siaeBS  Oalud  to  Imfxagh  Wmrassss  as  it  is  respedang  oUmt  wiir 


iMBTBVCnOir  THAT   DflnNDAlTT  WAS  JUSTIIIBD  IV  ShOOTOTO    AT 

TOBy  after  prosecntor  had  attempted  to  shoot  him,  is  properly  refnsedr 
sinoe  it  assumes  that  the  proeecator  had  attempted  to  shoot  him,  and 
beoansa  this  fact  alone  is  not  a  justification  of  the  shootings  ainoe  the 
prosecntor  may  hare  abandoned  the  combat  after  attempting  to  shoot. 

To  CSoNSTrnm  JugTDnoATiON  vob  Shootino  at  Another,  something  more 
must  appear  than  the  single  fact  that  the  defendant  did  not  shoot  nntil 
an  attempt  had  been  first  made  to  shoot  him. 

Wbmfhib  or  not  Gun  is  Loaded,  and  how  Loaded,  is  Vert  Material 
on  the  qnestion  of  intent^  upon  an  indictment  nnder  a  statate  against 
shooting  at  another. 

INDIGTME19T  for  assault  with  intent  to  murder^  and  "for 
ehooting  at  another/'  contrary  to  the  statute  in  such  caaes 
made  and  provided.  The  jury  found  the  defendant  guilty 
upon  the  latter  count  The  defendant  moved  for  a  new  trial, 
upon  three  grounds:  1.  Because  the  court  erred  in  allowing 
the  attorney-general,  after  asking  a  witness  for  the  defendant 
whether  or  not  he  had  made  certain  statements  concerning  the 
case  to  one  Ponder  at  two  places  and  times  designated,  to  in- 
troduce  Ponder  for  the  purpose  of  impeaching  such  witness, 
and  to  read  to  Ponder  from  a  paper  in  his  hands  the  state- 
ments denied  by  the  witness,  and  to  ask  Ponder  whether  or 
not  the  witness,  at  the  designated  times  and  places,  had  made 
such  statements  to  him.  After  counsel  for  the  defendant  had 
objected  to  this  method  of  interrogation  as  leading  and  illegal, 
and  insisted  that  the  attorney-general  should  ask  Ponder 
whether  or  not  the  witness,  at  the  designated  times  and  places, 
had  made  any,  and  what,  statements  to  him  relative  to  the 
case,  or  should  propound  questions  of  a  like  effect.  2.  Because 
the  court  erred  in  refusing  to  give  the  defendant's  requested 
instruction,  ^'  that  if  the  constable  was  acting  de  faeto  or  de  jurtf 
the  defendant  was  justified  in  shooting,  after  the  attempt  of 
that  constable  to  discharge  a  rifle  at  defendant^  by  snapping  it 
three  or  four  times  before  resistance  by  defendant."  8.  Because 
the  court  erred  in  instructing  that  under  the  second  count  in 
the  indictment  for  ^'  shooting  at "  the  prosecutor,  it  is  immate- 
rial upon  the  question  of  the  defendant's  guilt  whether  the  pis- 
tol discharged  by  him  was  loaded  with  ball  or  shot,  or  not 
The  motion  for  a  new  trial  was  denied,  and  the  defendant  ex<^ 
oepted,  and  assigns  as  error  the  decision  npon  the  motioD. 
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Jenkinsj  John  K.  Jaehonj  and  A.  H.  H.  Daioaon,  for  the  plain* 
tiff  in  error. 

IfcZaiMy  aUomey^eneralj  contra. 

By  Court,  Stephens,  J.  The  questions  put  to  the  impeach* 
ing  witness  in  this  case  were  excessively  leading,  and  we  think^ 
fivr  that  reason,  were  irregular  and  improi)er.  There  can  be 
no  good  reason  for  relaxing  in  favor  of  an  impeaching  witness 
the  general  rule  against  the  asking  of  leading  questions.  This 
is  a  case  where  it  devolves  upon  the  jury  to  weigh  testimony 
in  a  peculiar  sense,  and  it  is,  therefore,  important  that  the 
witness  shoujd  first  be  left  to  exhaust  his  memory  on  the  sub- 
ject, without  the  aid  of  leading,  in  order  that  the  jury  may  see 
how  £Eir  he  speaks  from  his  own  memory,  and  how  far  from 
suggestion.  This  is  an  important  test  in  weighing  the  value 
of  testimony. 

The  charge  requested  by  defendant,  that  he  was  justified  in 
shooting  at  the  prosecutor  after  the  prosecutor  had  attempted 
to  shoot  him,  is  wrong  in  two  respects.  It  assumes  that  the 
prosecutor  had  attempted  to  shoot  him — a  fact  which  was  con* 
tested  in  the  case,  and  should  have  been  submitted  to  the  jury. 
But  it  also  states  the  law  erroneously.  It  does  not  follow  that 
the  defendant  was  justified  merely  because  he  shot  after  the 
prosecutor  had  attempted  to  shoot  him.  The  prosecutor  might 
have  abandoned  the  combat,  and  then  the  defendant  clearly 
would  not  have  been  justified  in  shooting.  To  constitute  a 
justification,  something  more  must  appear  than  the  single  tad 
that  the  defendant  did  not  shoot  until  an  attempt  had  been 
first  made  to  shoot  him. 

We  think  it  is  a  most  material  matter  whether  the  gun  is 
loaded  or  not,  and  how  loaded,  under  an  indictment  for  shoot- 
ing at  another,  contrary  to  the  act  of  1856.  To  shoot  at  im- 
plies an  aim,  and  intent  to  hit,  and  therefore  the  nature  of  the 
load  is  important  in  judging  of  this  intent.  If  the  character 
of  the  load  at  a  distance,  as,  for  instance,  a  mere  powder-gun 
at  twenty  yards  distance,  renders  it  impossible  that  the  load 
could  take  effect,  a  reasonable  man  could  not  be  presumed  to 
intend  that  consequence.  So  the  nature  of  the  load  is  an  im- 
portant matter  in  enabling  the  jury  to  judge  whether  the  de- 
fendant merely  shoots  or  shoots  at — ^whether  he  has  or  has  not 
an  intent  to  hit.  This,  we  are  satisfied,  is  the  sound  construc- 
tion of  this  act  And  for  myself,  I  do  not  hesitate  to  say  that 
the  act  is  one  which  ought  to  be  most  strictly  construed  against 
the  proseoutkm,  and  most  liberally  in  favor  of  the  accused. 
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80  far  from  its  being  a  salutary  law,  as  pronoonoed  by  the 
court  below,  I  regard  it  as  a  very  hard  law,  and  as  inyolTing 
absurd  consequences.  The  only  justification  it  allows  is  self- 
defense,  which  properly  cannot  include  more  than  defense  of 
life  and  person.  Now,  there  are  many  cases  under  our  law 
where  a  man  may  kill  another  not  in  self-defense,  as  in  defense 
of  habitation,  and  in  some  cases  in  defense  of  property.  In 
these  cases,  he  kills,  and  is  justified;  but  if  he  shoots  and 
misses,  he  incurs  the  penalty  of  this  act,  af/cording  to  its  strict 
terms.  The  penalty  falls  not  on  him  who  shoots  and  kills, 
but  on  him  who  shoots  and  misses.  Its  penalty,  therefore, 
seems  to  be  leveled  at  bad  shooting,  and  yet  no  such  thing 
can  be  presumed  to  have  entered  into  the  intention  of  the 
legislature.  This  is  enough  to  show  that  the  act  is  one  which 
calls  loudly  for  the  enforcement  of  that  rule  which,  in  penal 
laws,  construes  strictly  against  the  prosecution,  and  liberally 
in  favor  of  the  accused. 
Judgment  reversed. 

Pbagtiox  X7P0N  iMPBAOHDfo  WiTinnsES. — The  groonda  for  impeaching  wit- 
nesses are  stated  in  the  note  to  Blue  v.  Kibby,  15  Am.  I>ec.  96-100.  The 
enbject  of  the  impeachment  of  a  witness  by  the  party  caUing  him  is  treated 
in  the  note  to  BurhhdUer  ▼.  Edwards.  60  Id.  749-762,  and  also  in  the  notes  to 
Blue  V.  Kibbyf  supra,  and  State  v.  NorriSf  1  Id.  574.  And  upon  the  impeach- 
ment of  witnesses  in  bastardy  proceedings,  see  the  note  to  Weatherford '7, 
Weaiherford,  56  Id.  210.  One  of  the  most  important  phases  of  the  subject  of 
the  impeachment  of  witnesses  is  the  practice  to  be  pursued  by  an  attorney 
when  he  finds  it  advisable  in  the  ooorae  of  a  trial  to  attack  the  credibility  of 
«  witness. 

Prior  Ck)NTitAi>iCTORT  Statements.— Z^yiiij^  FowidaiUon  for  Introdwdmg 
Evidence  qf  Prior  CofUradidory  Statements  by  Directing  Mind  qf  Witness  to 
Time,  Place,  Person,  and  Circumstances  Involved  in  Supposed  Contradiction, — 
An  attorney  who  desires  to  impeach  a  witness  of  the  opposite  party,  by  pror* 
ing  that  he  has  made  statements  concerning  material  matters  inconsistent 
with  or  contradictory  to  his  testimony  on  the  trial,  must  first  lay  the  proper 
foundation  before  he  can  legally  introduce  evidence  of  the  sapposed  contra- 
dictory declarations.  While  he  is  cross-examining  the  witness  to  be  izn* 
peached,  he  must  ask  him  whether  or  not  he  has  said  or  done  what  is  intended 
to  bo  proved  for  the  purpose  of  impeaching'him.  It  is  necessary  to  do  this  in 
order  that  the  witness  may  have  an  opportunity  to  explain  the  inconsistency. 
It  is  a  serious  thing  thus  publicly  to  assail  the  integrity  and  truthfulness  of 
a  witness,  and  to  expose  him  possibly  to  a  prosecution  for  perjury.  It  la 
furthermore  manifestly  in  the  interests  of  truth  that  the  witness  should  bo 
allowed  to  explain  away  a  merely  apparent  inconsistency.  Therefore  tho 
witness  to  be  impeached  must  first  be  interrogated  oonoeming  the  contra- 
dictory statements  or  acts  before  evidence  of  them  is  introduced:  Queem\ 
Case^  2  Brod.  &  Ring.  290;  Begkia  v.  St.  Oeorge,  0  Oar.  &  P.  483»  489;  Car- 
penierr.  Wall,  11  Ad.  &  El.  SOS;  MeKmney  v.  ^et;  1  McLeui»  640,  547; 
Weaver  v.  Traylor,  5  Ala.  564;  Powett  v.  Stale,  19  Id.  577;  AtweUr.  Siaie, 
i3  Id.  61|  Beebe  v.  Ik  Bam,  8  Ark.  510;  Drtnmn  v.  IMlsa/,  15  UL  8801 
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i?to0  y.  CWifil^0toii»  29  0«L  482;  Svtkm  t.  Seagtm,  6  Bbokl  217|  S.  a,  81 
Am.  Deo.  466;  McInHre  t.  ToMNg,  6  BUekf.  496;  B.  0.,  89  Am.  Dee.  448| 
WekmorpJImr.  State,  7  Blaokf.  186;  Siaier.  Angda,  82Lk  Ann.  407;  Abkw. 
ShiddB,  7  Ma  120;  State  t.  Da^ie,  29  Id.  891;  Leer,  Ohadee^,  8  K^yeii  88B| 
Patchin  ▼.  Aetor  Ina.  Co.,  13  N.  T.  268;  Bvereon  t.  Carpenter,  17  Wend.  419| 
^tote  y.  Wright,  75  N.  0.  439;  £>a»ie  r.  Franie,  83  Qmtt  418;  ZaiyAorM  t. 
CoimmmiseaAlA,  76  Va.  1012.  In  directing  the  attention  of  tiie  witneee  to  tiie 
prior  acts  or  declarations^  it  is  necessary  to  inform  him  not  only  what  the 
«iatement  or  act  was,  bat  when,  where^  and  imder  what  cirenmstanoes  it  waa 
made  or  doML  and  to  whom,  and  in  the  presence  of  whom.  The  yery  oecft- 
flion  mnst  be  presented  to  the  mind  and  attention  of  the  witness  as  well  as  it 
can  be  within  the  limits  of  reasonable  endeavor.  It  will  not  suffice  meiely 
to  inqnire  of  him  whether  he  has  oyer  made  a  specified  statement.  The  most 
tmthfnl  man  might  answer  ''No  "  to  such  a  question,  whereas  had  his  memory 
been  asosted  with  a  statement  of  the  time,  place,  cirenmstanoes,  and  persons 
present,  he  woold  hare  remembered  the  occasion,  and  perhaps  have  explained 
the  apparent  inocosistenoy.  And  it  is  equally  important  that  in  the  queetion 
asked  the  witness  the  precise  matter  supposed  to  be  oontradictory  should  be 
presented  to  him.  That  the  foundation  for  introducing  contradictory  state- 
ments may  be  properly  laid,  counsel  must,  on  cross^zamination,  ask  the 
witness  whether  at  a  certain  time,  at  a  certain  place,  under  certain  oircom- 
stances,  mentioning  such  as  would  be  likely  to  direct  the  mind  of  the  witness 
to  the  occasion,  and  to  and  in  the  presence  of  certain  persons,  he  made  such 
statements.  If  the  question  is  reasonably  specific  in  tiiese  particulars,  so  as 
probably  to  direct  the  mind  of  the  witness  to  the  occasion,  and  the  witness 
denies  directly  or  qualifiedly  the  making  of  the  statements,  the  foundation 
is  properly  laid,  and  the  eyidence  of  the  contradictory  statements  may  be 
introduced  at  the  proper  time,  which  is  when  the  cross-examining  attorney 
has  the  case,  and  the  priyilege  of  introducing  eyidenc^ :  Queen's  Caee,  2  Brod. 
&  Bing.  313,  314;  Angue  v.  StoUH,  I  Moo.  ft  BL  473;  Crowleg  r.  Page,  7  Gar. 
ft  P.  789;  Pain  y.  Beaton,  1  Moo.  ft  R.  20;  Conrad  y.  Orifeg,  16  How.  38; 
McKinney  v.  Neil,  1  McLean,  540;  Lewie  v.  Poet,  1  Ala.  65;  State  y.  Markr, 
2  Id.  43;  S.  C,  3G  Am.  Dec.  398;  ffmoeU  y.  lieynolde,  12  Id.  128;  CarUekr. 
ffunley,  15  Id.  623;  ArTnetrong  v.  Huffetutler,  19  Id.  51;  PoweU  y.  State,  Id. 
677;  Nelson  v.  Ivereon,  24  Ala.  9;  S.  C,  60  Am.  Dea  442;  Ilughee  y.  TTtftMi- 
eon,  35  Id.  453;  Bradford  y.  Barclay,  39  Id.  33;  ffdley  r.  State,  63  Id.  88; 
WaeldngUm  y.  State,  Id.  189;  Dabney  y.  Mitchell,  66  Id.  496;  Hendereon  r. 
Stale,  70  Id.  29;  Oriffitli  v.  State,  37  Ark.  324;  Baker  y.  /oeepA,  16  GsL  178; 
People  V.  Deeine,  44  Id.  452;  People  y.  Bush,  2  West  Coast  Bep.  675  (OsL); 
StoUe  y.  Sealy,  1  Oa.  213;  8.  C,  44  Am.  Deo.  641;  Wright  v.  Bieke,  16  Oa. 
160;  S.  C,  60  Am.  Dec.  687;  Matthie  v.  State,  33  Ga.  24;  Galena  etc.  R.  R, 
Co.  y.  Fay,  16  HI.  558;  a  0.,  63  Am.  Dec  323;  Boot  y.  Wood,  84  HL  283, 
Wiwlow  y.  Newlan,  45  Id.  145;  Bock  v.  Weigant,  5  IIL  App.  648;  HiU  y. 
Q^ut,  66  Ind.  45;  Meyneke  y.  State,  68  Id.  401;  Latoler  y.  MePheetere,  78  Id. 
077;  State  y.  ColHne,  32  Iowa,  36;  State  y.  Kinley,  43  l(L  294;  State  y.  Me- 
LoMghUn,  44  Id.  82;  Keleey  y.  Layne,  28  Kan.  218;  State  v.  Johneon,  86  La. 
Ann.  871;  WkUtford  y.  Burdemyer,  1  Oill,  127;  8.  C,  39  Am.  Dee.  640; 
JVtMUii  Bank  y.  Penneyhania  etc.  Co,,  11  Oill  ft  J.  28;  &  a,  83  Am.  Deo. 
687;  Smith  y.  People,  2  Mich.  416;  State  v.  Boyt,  13  Minn.  132;  Spaunhani 
T.  Link,  46  Ma  197;  Pahnerr.  HaiffiU,  2  Barb.  210;  PeMiUtonv. Empire  etc, 
Co.,  19  N.  Y.  18;  Shan  y.  BaUroad,  46  Id.  125;  Ckffneyr,  People,  60  UL 
428;  MariT.  Btideon  Bieer  Bridge  Co.,  84  N.  Y.  66;  Qitberi  y.  Sage,  6  Lsna. 
t89;  Bmrmmr.  Cmifenier,  17  Wend.  419;  StaU  y.  PaUermm»  S  Ired.  L.  846g 
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&  CL,  38  Aa.  ])te  «§;  iGy  T.  ir%i%  »  OUo^  87;  Att  T.  JTcOBMiid;  8  Or. 
113;  aiifyirf  T.  rOTM,  10  Id.  40^  Mmn  t.  iMi<  11  HuiqIl  87;  a  a» 
B  Am.  DiecL  771;  TVmAiiqr  ▼.  Siate^  1  IVs.  i^  668;  Dmmer  t.  I^bm^  1^ 
▼«L  338;  A* T.  <»yn»  51  Id.  577;  D^/nmmT.  W€me,4BM9^2KH  rrtfteiy 
«wi  ▼•  fiM<  8  Id.  ^6^  43L  Where  the  proper  faimdatiwi  CMmot  b>  laid 
the  witiiw  MNi^it  to  be  diseredited  k  deed,  proof  of  the  eontA- 
vill  not  be  admitted:  State  t.  Jokmmm,  35  La.  Aim.  871; 

It  is  Bot  aoffidoit  to  direct  the  attention. 
«£  the  wihw  merelj  t»  datei^  naaae^  and  otiier  attendant  ebcomatanoea;  he 
■net  alee  be  aaked  vhelher  or  not  be  bee  aud  or  deciared  what  is  intended 
tebeprored:  iTig^HeT.  OirlhM,  28Md.  115;  Baier  r.  Jotepk,  16  ObL  173. 

Diferemt  FraeHee  iVepaOi  m  /be  /Seofes.— In  Maine,  MaaaaehoeettB,  and 
KevHampehire  it  ia  not  neeeaaaiy  to  hj  any  foundation  for  the  introdnction 
«£  evidiBoe  «£  prior  eontndictory  8tatement%  and  the  witneae  need  not  be 
mtBROSited  at  an  eoneeniog  them:  ITorvT.  ITon^  8  GieeoL  42;  WiOmBV. 
BaUerAia,  32  Mol  18i;  JTem  I\tr1kmd  t.  EagfUid,  55  Id.  172;  Tiidber  t. 
Wdak^  17  Mml  160;  a  CL,  9  Am.  Dee.  137;  QomU  t.  JTmfoik  Lead  Co,,  0 
Onh.  388;  a  O,  87  Am.  Docl  60;  Oouummweakk  t.  HawiBuu,  3  Ormy,  483; 
Da^T.  Sddtmeg.  14  Alkn,  260;  RgermmY.  AhiaQtam,  102  Maae.  531;  Blake  ▼. 
AtocUoni;  107  UL  112;  nto  ▼.  .djft,  24  N.  H.  319;  Cbdfe  y.  .ShMPa,  34  Id.  460; 
A*T.  jr«ft^41  Id.80^89;  aee  IToielaiitfT.  CbatR^,  1  Abb.  Adm.281.  li 
the  witneaa  baa  explanitiona  t»  make^  he  may  do  ao  on  re-ezamination,  or 
may  be  recalled  for  that  pvpoae:  AMe  t.  WkJdejf,  14  N.  H.  480;  Ttee  t. 
.del,  24  Id.  319;  Aafe  t.  iSeed;  62  Mol  129. 

In  Conneeticnt  and  Pemuylvania,  it  ia  a  matter  within  the  aoond  diecretiott 
of  the  trial  ooort  whether  the  witneaa  moat  fint  be  aaked  whether  be  made 
the  anppoaed  contradietofy  atatemente:  Hedge  t.  Cfaffpt  22  Conn.  262;  a  C, 
68  Am.  Dea  424;  TomBnmm  ▼.  Toami^  Derbg,  45  Conn.  565;  Sharp  ▼.  En^- 
met,  5  Wbart  288;  S.  C,  34  Am.  Deo.  554;  McKm  ▼.  J<mee,  6  P^  St  421^ 
Slerm  y.  MerfhamU  Bamk,  53  Id.  498;  Kag  t.  Frtdngal,  3  Id.  221;  WiOdem  t. 
iWA,  70  Id.  460;  conim:  ITr^  ▼.  Cmm^,  41  Id.  102;  McAteer  r.  McJiuOen, 
2  Id.  32.  When  the  witneasea  are  all  preeent,  and  the  oontradictioa  tends 
aerionsly  to  impair  the  credibility  of  the  witneae  or  afiect  hia  oharaotery  he 
ahoold  haye  an  opporlimity  of  explanation  or  dental:  Waldem  y.  Aid^  70  Biw 
St.  46a 

Beaeonabie  CerfahOy  onlg  ie  Neeeeearg  ae  to  T^tne,  Piaee,  etc. — It  ia  not  snfll* 
cient  in  laying  the  f oondation  for  the  introduction  of  prior  oontndietofy 
atatemente  to  give  only  the  name  of  the  pereon  to  whom  the  stateoientB  worn 
made^  but  the  drcomatanoea  likely  to  recall  the  oocaaion  to  the  witneaa  maet 
alao  be  mentioned;  Pendleton  v.  Wmpre  etc  Co.,  19  N.  Y.  13b  The  phMS 
where  the  coutradictoxy  atatementa  were  made  nraat  not  be  omitted  from  thn 
qneation:  H%U  y.  Outt,  55  Ind.  45.  But  reaaonabie  certainty  in  deaoribing 
the  time  and  place  of  the  making  of  the  atatementa  ia  anffieient:  Pemdkkm 
r.Empireete.  Co.,  19 N.  Y.  IZ.  The  role  "is  aatiafied  when  the  attentioo 
of  the  witoeaa  ia  called  with  reaaonabie  certainty  to  the  aabjeot  of  the  preyi* 
ooa  declarationa.  The  precise  words  need  not  be  repeated,  and  in  many 
eaaei  the  preoiBe  time  oonld  not  well  be  atated,  and  yet  the  witneaa  might  ho 
••  fully  guarded  against  imposition  aa  if  the  exact  langoage  and  time  had 
been  giyen:**  IfeUom  r.  Ivermm,  24  AU.  9;  &  C,  60  Am.  Deo.  442;  444. 
The  exaot  boor  or  day  need  not  be  named.  Beasonable  certainty  ia  snffi* 
olenti  The  object  ia  to  direct  the  mind  of  the  witneaa  to  the  partionlar 
etatament^  and  if  this  ta  donoy  it  is  ■nffioient;  KeU^  y.  LaipM,  28  Kan.  218t 
(Tfltoi  PaHah  School  Boardr.  Trimble,  331a.  Ann.  1073;  Stater,  ffau^km. 
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Id.  1262;  StaU  T.  IIo^  18  HiniL  132.  The  time  need  aol  be  fixed  with  ab> 
■olute  preeiBioD.  If  the  attention  of  the  witnev  has  been  direetsd  to  date 
and  the  attendant  oironmataaoeB  with  a  reaaonable  d^grae  of  oerteintyy  io  aa 
to  aflbrd  him  an  opportunity  to  refredi  hia  leooUeotftoOy  it  ui  inffioianti  And 
where  the  place  and  penons  in  ynttoae  preeenoe  the  dedlarationa  were  made 
were  apecifioally  named,  and  the  time  was  mentioned  aa  alxmt  Anguti  1882; 
Ihia  was  niffioiently  eertam:  Jli^er  v.  Appel,  13  IlL  App.  87.  The  time  is 
enfficifflitly  fixed  when  the  attention  of  the  witness  is  caUed  to  the  partieolar 
eenTeraation,  and  where  the  witness  was  asked  whether  at  a  certain  plsoe^  in 
eonvenation  with  a  certain  person,  in  December,  1860,  he  did  not  make  cer- 
tun  specified  statements^  and  he  answered  in  the  nCgatiye,  this  was  a  suffi- 
cient foundation:  BameU  v.  O'Byrne,  23  Ind.  60i.  An  impeaching  qnestion 
wfaidi  caUs  for  a  statement  made  "in  Jxme  last,  in  Haselton,  Indiana,"  is  snf- 
lleiently  definite  as  to  time  and  pUoe  when  the  principal  witness  admits  a  con- 
venation  at  each  time  sad  pUos^  though  denying  the  paarticalar  statement 
imputed  to  him:  IhantvUle  etc  B,  B.  Co.  v.  Montgomery,  85  Id.  494.  A  qnes- 
ticn  whidk  directed  the  attention  of  the  witness  to  the  "examining  trial  in 
this  oanse^saffieisntly  laid  the  predicate  aa  to  time  and  place:  Oroeeev^State, 
II  Tax.  App.  864.  When  the  witness  was  asked  whether  he  made  a  certain 
•tatement  to  a  certain  person  in  the  spring  of  1830,  and  he  denied  it,  counsel 
was  allowed  to  show  that  the  witness  made  that  statement  to  that  person  in 
Febmary,  1830.  This  variance  in  time  was  immaterial,  as  the  witness's  mind 
was  sufficiently  directed  to  the  time  of  making  the  statement:  Ifeleon  ▼.  /twr- 
•on,  24  Ala.  9;  S.  a»  60  Am.  Dec  442.  It  was  held  that  the  time  and  place 
were  not  fixed  witii  sufficient  definiteness  where  the  witness  was  asked 
whether,  abont  the  month  of  Angnst»  at  Wabash,  be  had  made  certain  state- 
ments to  certain  penons:  /oy  t.  State,  14  Ind.  139.  It  is  not  necessary  that 
the  impeaching  witness  should  be  able  to  swear  to  the  exact  date.  It  is 
enough  if  it  appear  that  he  is  abont  to  speak  In  reference  to  the  same  decla- 
ration or  conversation  to  which  the  attention  of  the  principal  witness  has 
been  oaUed:  Lawier  v.  McPkeetere,  73  Id.  077. 

Praetke  <a  Questioning  Impeaehing  WUneee  a§  to  Language  Ueed. — ^Where  a 
witoeas  is  called  to  oontradiot  another  witness,  who  has  stated  that  certain 
expresBions  were  used,  tiie  proper  practice  is  to  aak  whether  sneh  erpressioBi 
were  used,  without  patting  the  qnestion  in  a  general  form,  by  inqiiiring  what 
was  said:  Farmere'  MuL  Fkre  In$.  Co,  v.  BcAr,  87  P^  St.  124;  Peopie  v.  Ak 
Tute,  60  CaL  95.  Bat  see  the  principal  case.  But  where  a  witness  in  eroM- 
examination  <^'w^^^  having  used  particular  expreesiona  in  the  preeence  of  the 
pertiee,  the  opposite  counsel  examining  a  person  to  contradict  the  witness  is 
not  at  liberty  to  lead  his  witness  by  reading  from  his  brief  the  words  de- 
nisd.  For  the  conversation  spoken  of  being  in  the  presence  of  the  parties^ 
and  evidence  of  itself^  cannot  be  thus  nsed,  bat  the  witnees  must  be  asked 
what  passed  on  that  occasion:  HaUeti  v.  Coueene,  2  lioa  it  R.  238.  The  pie> 
case  words  nsed  in  making  a  prior  contradictory  statement  need  not  be 
proved:  Oomldr.  Norfolk  Lead  Co.,  9  Gush.  338;  &  C,  67  Am.  Dec  M.  If 
the  mbetance  of  it  is  proved,  it  is  sufficient:  Armetrong  v.  HtffeMihr,  19 
Abk  61.  It  is  not  necessary  that  the  impeaching  witness  be  able  to  state  all 
that  the  other  witness  said;  it  is  sufficient  if  he  is  able  to  prove  the  repng* 
nancy  ••  to  tba  particular  fact  with  regard  to  which  it  is  alleged  to  existx 
JUMMtb  V,  ArfSsom  8  Ired.  L.  802. 

ffWIbDeaeAnamreAat  ffedoeenei  Benmmber  hoeing  Made  Staiemmtie,  TkU 
AdmMw  Prm^  pf  Tkem^  If  tba  witness  admits  making  the  oontradietoKy 
•tatsments  looted  to  hioif  of  course  no  further  proof  of  them  is 
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45  Md,  290;  MeOme^  r.  JTefl;  1  McLe«a,  54ft  547;  OhppT.WUaom^liDmo, 
fi86^  S87.  Tli6  aathe&tieity  of  a  depositian  may  b«  prof«d  bj  ahoiiiiig  ft  to 
iha  witoen  and  obtaining  hia  admiam'nn  that  t^  aignatnio  ia  hia:  Cl^ff  ▼. 
IFIbofi,  mipra.  In  that  caao  it  ia  held  that^  reapecting  a  awom  atalaiiMiil 
In  writings  it  ia  not  neoeamy  to  oall  the  attention  of  tfao  witnaaa  in  tlieflial 
inataiioa  to  tbo  partioolar  atetamenta  in  it  intended  to  be  lelied  on  Car 
Impeaehment  with  a  yvbw  to  explanation.  Tiua  ia  neeeiaiy  onlj  Titii 
feapeot  to  naked  oontradiotory  atatementa.  Bat  the  doonment  ta  not  in  tri- 
denoe  ao  aa  to  permit  it  to  be  read  aa  a  matter  of  right  on  the  aigamentuiitfl 
aiot  only  ita  anthentieity  ia  proved,  bnt  alao  it  ia  read  to  the  oonrt  and  jury, 
and  thia  mnst  be  done  before  the  evidenoe  doeea  nnleaa  the  reading  ia  waived 
by  the  oppoeite  party.  Still,  even  if  not  thua  formally  plaoed  in  el▼ide&o^ 
If  it  haa  not  been  ao  read  or  ita  reading  waived,  it  ia  within  the  diaeretaan  of  the 
oonrt  to  permit  ooonael  to  read  it  on  the  azgoment;  and  then  if  the  advecaa 
party  ia  aorpriaed,  and  makea  oot  a  caae  ahowing  thenednaity  of  the  preaence 
«f  hia  witneaa  to  explain  the  evidence  thna  vnexpectedly  introdnoed,  the  new 
«videnoe  ahoold  not  be  admitted  withoat  giving  time  for  reoalling  the  wit- 
aaaaea.  ''The  reqneat  of  the  defendant  did  not^  however,  reaoh  the  point  m 
thia  reapeot  He  aaked  to  have  the  witneaa  reoalled  if  andi  new  evidenoe^  in 
the  eatimation  of  the  relereea,  ahoold  afifoct  their  opinion  of  Garr'a  evidenoa 
It  waa  for  the  defendant  to  determine  what  injlnenoe  anbh  new  evidenoe  waa 
likely  to  have  npon  the  minda  of  the  retoeea,  and  to  reqneat  nnoonditiooally 
to  have  the  witneaa  reoalled  if  thoof^t  neoeamy,  and  not  make  it  depend 
«pQn  the  inflnenoe  which  anoh  evidenoe  mi^t  in  point  of  faot  haTO  npon  the 
tefereea:"  Chppw.  ITIboH^  5 Denio^  286^  287-289. 

Swom  StatemnUi  Made  btfcm  Ccmmiuuig  Magi§lraie$, — In  aome  jnxiadi^ 
tian8»  it  iseatabUahed  that  a  depoeition  taken  before  a  oommitlnig  magiatratt 
la  receivable  aa  original  evidenoe  on  the  trial  of  the  aeeoaed  for  tiie  aU^^ad 
«rime^  to  diMsredit  the  witneaa  who  made  tl^  withoat  crnaa  OTamining  bin 
•oonoeming  it:  PSeopfe  t.  BvOer,  21 N.  W.  Bep.  885  (Mioh.),  foQowiqg  Ugkt- 
/ootv.  Peopkt  16  Mioh.  507;  Wcrmekffr.  CommomonftA,  10  Qratt  668  (dip- 
«axtion  on  ooroner'a  inqaeat);  aee  iVopfe  t.  iSaeCor,  10  Wend.  560.    Whila 
alaewhere  the  nanal  role  of  laying  the  fonndation  by  aaking  tha  witaaH 
whether  he  made  anch  atatementa  or  not  prevaila:  Ndum  t.  Adtfo^  2  Swav 
^37;  PeojpU  t.  Desme,  44  OaL  452L    The  written  evidenoe  givan  at  a  paa- 
liminary  examination  and  awom  to  by  the  witneaa  mnat  firat  be  read  or 
ehown  to  him  before  he  ie  obliged  to  anawer  aa  to  what  he  teatilled  to  on  tW 
•oocaaian:  .Miia^vr  v.  People  8  Wend.  605^  508;  CTroaie  v.  A^  11  Tax.  Afp. 
364;  iSeylna  V.  TV^tor,  8  Gar.  &  P.  726.    A  depoeition  taken  belora  a  eoroMi^ 
jury  ia  adnuaaible  on  the  trial  to  oontndiot  the  witneaa  after  the  pnpv 
fonndation  baa  been  laid:  Pwpk  v.  Dtnim,  44  GaL  462.    Ihe  swom  atat^ 
anent  before  the  committing  magiatrate  ia  not  admiaaible  nntil  ita  antfaantiei^ 
la eatabliahed:  BelUngerr.  Peqpfa^  8 Wend. 505;  aeeCbfipT.  IFabaH^ 5 Dam% 
285,  287.    If  the  depoeition  itaelf  ie  to  be  need  for  the  pozpoee  of  oontradiel* 
Ing  the  witneaa,  it  mnat  be  ahown  that  he  anbaoribed  it  or  pat  hia  marie  to  ii 
Bnt  if  the  depoeition  waa  inadmiaaible  beoaoae  not  aigned  or  antiMntieatrii 
It  ia  oompetent  to  oontndiot  the  witneaa  by  oral  proof  of  hia  oonflietinj 
etatementa  in  tha  examining  ooart^  if  they  were  of  a  material  natora:  Onm 
▼.  i8to(0^  11  Tax.  App.  864.    It  ia  not  neoaaaaiy  to  aak  the  witneaa  if  hia  d^- 
«aition  waa  read  over  to  him  in  the  examining  oonrt    The  £mI^  bowaWf 
that  it  waa  not  read  over  to  him  mi|^t  be  elioited  aa  a  drnniiietanna  tail- 
ing to  aooooat  for  diaorcpaaeiea  between  it  end  hia  taatiaonjrat  thatal 
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Md  of  llie  MM:  Id.  Ilkancv  toalUnr-portiiBwof  awiiHen  itetoiiientM 
gmn  by  tho  witnoH  to  the  pnaeoatiiig  sttonMy  and  chief  of  polieo  to  bo 
tetd  in  oyidenoe,  bat  tho  whole  of  it  should  bo  introdnoed:  Pwple  t.  Bwemeff^ 
S2  N.  W.  Bep.  50  (Mich.).  A  doooued  witnoH  whoM  tartbnony  tikon  hi 
tiie  eomittittiiig  oooit  is  read  in  tho  saperior  ooort  may  bo  impooohed  by  prior 
oontradictory  Btatcmonta^  provided  tiio  pioper  foondetion  wm  laid  in  tho 
emnining  ooart;  and  if  the  written  examination  fails  to  show  snoli  foand»- 
tioo,  although  it  wm  really  made,  tho  oommitting  magistnto  may  amond  it 
to  show  tho  iMt:  (3>r^  T.  iStftfe^  37  Ark.  S24.  Ihe  Jndgo  may  qneotian  tho 
witaeoa  as  to  any  discrepancy  which  iq;ipear8  between  his  deposition  and  Uo 
evidence  on  the  trial:  Rex  v.  Edwirds,  8  Oar.  ft  P.  20. 

Tertimony  at  Other  Triab. — ^Before  introdnoing  evidenoe  of  what  the  wit- 
nsM  testified  to  on  a  former  trial,  he  most  be  asked  whether  or  not  on  that 
occasion  he  testified  to  the  sapposed  contradictory  statements:  Taiiflor  v.  ifor- 
(fon,  61  Oa.  46;  ib^T.  Bdl,  24  Bl.  444}  Terry  v.  8hMy,  03  Ind.  413;  8iat% 
V.  Oetrander,  18  Iowa»  435;  State  v.  ColUns,  32  Id.  36;  contra.*  United  States  t. 
White,  5  Granch  C.  C.  457.  The  minntM  of  a  witoess's  evidence  belbre  tho 
grand  jury  cannot  be  introduced  on  the  trial  for  the  pnrpoM  of  impeaching 
him,  without  giving  him  an  opportunity  to  deny  thdr  conectneM  or  state 
what  he  did  testify  to,  before  the  grand  jury:  State  v.  Oetrander,  mipra.  If 
a  witness  in  answer  to  a  question  m  to  what  testimony  he  gftve  on  a  former 
trial  neither  directly  admits  nor  denies  the  act  or  declaration  spoken  ol^  it  is 
then  competent  to  prove  the  statement:  JRay  ▼.  BeU,  mtprck.  A  witnsM  can- 
not bo  impeached  by  showing  that  certain  ctrcumstancM  to  which  he  hM  tes- 
tified were  omitted  by  him  when  testifying  concerning  the  same  matter  on  a 
former  trial  of  the  action  unless  at  the  former  trial  his  attention  was  partica- 
larly  called  to  the  circumstances  which  he  then  omitted  to  state:  Hudm&r  t. 
EooeemU,  7  Daly,  111;  McAteer  v.  MeMMOen,  2  Fft.  St.  32.  Contradictory 
statements  cannot  be  introduced  to  impeach  the  testimony  of  a  witnoM  taken 
at  a  former  trial,  who  has  since  died,  unless  he  has  been  questioned  as  to  such 
statements:  Jiunifan  t.  Prtce,  15  Ohio  St.  1.  NotM  of  testimony  of  witness 
taken  by  a  judge  on  atrial  before  him  cannot  be  read  to  discredit  the  witnen 
on  a  second  trial,  when  tho  jndge  is  unable  to  testify  to  their  correctnessi 
Huffy,  Bennett,  ^N.Y.  931.  In  iS'tate  t.  CoOwm,  32  Iowa,  36,  it  is  said  that 
after  the  proper  foundation  is  laid,  the  minutes  of  tho  testimony  made  by  the 
magistrate  are  admissible.  But  in  Webster  v.  Caiden,  55  Me.  165,  it  is  held 
that  the  report  of  evidence^  .though  signed  by  the  judge,  is  not  admissible  to 
prove  what  a  witnen  testified  on  a  former  trial,  for  the  purpose  of  contradict- 
ing him.  Evidenoe  stated  in  a  caM  made  on  a  former  trial  cannot  be  ad- 
mitted to  impeach  a  witness,  since  the  com  stated  is  not  evidenoe  npon  oathi 
Neilson  v.  Ineuranoe  Co.,  1  Johns.  301.  A  bill  of  exceptions  purporting  to 
contain  evidenoe  of  a  witness  given  on  a  former  trial,  tho  witness  not  being  a 
party  thereto^  cannot  be  read  in  evidenoe  to  impeach  him,  npon  his  denial 
that  he  testified  m  the.  bill  shows:  Terry  v.  ShMy,  93  Ind.  413;  Beyd  v. 
Firet  NoL  ^ank,  25  Iowa,  255;  ambra:  Baylor  v.  SnMera,  1  T.  B.  Mon.  6. 
While  a  brief  of  the  evidence  agreed  npon  at  a  former  trial  is  admissible  to 
attack  the  testimony  of  witnessM  who  swore  at  both  trials,  the  proper  founda- 
tion should  be  laid  by  asking  the  witnesses  if  they  did  not  swear  to  certain 
facts  on  the  former  trial,  and  then  if  they  deny  that  they  so  swore^  that  por- 
tion of  the  brief  should  be  offered  and  specified  which  attacks  them:  Taylor 
r,  Morgan,  61  Ga.  46.  Whether  a  reporter's  transcript  of  his  notes  of  testi* 
numy  in  another  caoe  is  admissible  to  impeach  a  witness,  gucBre.*  Caee  t.  Bwt' 
rmee,  54  Iowa,  679.  A  transoript  of  reporter's  notes  at  a  former  trial  is  not 
Ax.  Dsa  Yok  LXXm— iO 
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tiM  eontndietej  fltaftaoMBfti  Mij  be  prof«d  by 

Imfiacbiivo  WiTsni  vw  Wmarwm  OovnuunDnsr  ftui 
it  IS  MD^t  to  JmpeMh  a  wihw  by  kttan^  or  othar  wiitiq^ wiittan  lijliiiiH 
■od  eontaming  rtitumwiti  eoBtndktory  to  Ida  fMtiimwy,  Hie  wriiiBg  anul 
flfit  be  diown  to  the  wftngii,  and  then  he  maybe  lefriwl  wlwlbti  ha  wrote  it. 
The  proper  comae  ia  to  put  the  writing  into  thehandaof  the  witngei,  or  to 
attach  it  to  Ua  inteRogatoriei,  and  than  to  aak  him  wiwthv  it  is  hie  writiBg; 
Stamper  t.  Chrijjtm^  12  Ga.  450;  Pett  ▼.  Pordbea,  tt  Iow%  46;  h&mmrd  t. 
Bngdfy,  00 CU.  028;  Quem*§  Cam,  2B^od.  ft  Bing.  286;  Stqkem  t.  PeDple^ 
19 N.  Y.  649;  Neweon^r.  OHMSoid;  24 Id.  296;  ^qfaeyr.  IVififa^ 60 Id. 223; 
Ca/tean  v.  i9iba»v  ^  Io«n^  441;  see  iSandb^p*  t.  Wcodatodt,  35  YtL  291;  1 
Whart  Er.,  eea  68;  1  OraanL  Er.,  eea  465.  It  la  not  proper  to  ateto  the 
oonteats  of  the  letter  to  the  wxtneei  and  aak  him  if  ha  wrote  cadi  a  letter; 
the  letter  moat  be  shown  to  him:  Qmm'»  Oam^  2  B^od.  &  Bing.  286;  Maedim^ 
•mM  T.  Ehf(m$f  11  Com.  R  930.  And  when  the  letter  is  shown  to  him,  ha 
most  be  allowed  time  to  notice  his  contents:  Morrimm  v.  Mpen,  11  Iowa« 
538.  A  witness  osonot  be  asked  on  cmss  eraminstinn,  after  a  letter  in  his 
own  handwriting  haa  bean  shown  to  hiniy  "Did  yon  not  write  that  letter  in 
answer  to  a  letter  chaiging  joa  with  forgery  T"  for  it  sssnmes  the  eriBtenee 
of  the  latter  letter,  and  is  an  attempt  to  get  at  the  contente  of  it  withont 
producing  ik  It  must  either  be  prodnced  or  ite  aheence  aoooonted  for:  Miao- 
domndlT.  Bvam,  11  Com.  R  930l  It  has  been  held  that  a  party  te  an  action 
may  be  asked  in  crosa-ezaminatioa  as  to  the  conteate  of  a  p^er  written 
1^  him,  without  producing  the  ^ik^i  Siaddm  v.  Bergtami,  1  F.  4  F.  322; 
Farrow  ▼.  Blom/M,  IdL  663.    But  these  eaaea  can  hardly  be  considered 

Two  or  three  lines  of  a  letter  may  be  ezhibtted  to  tiie  wit- 
and  he  may  be  asked  whether  he  wrote  that  part:  Qwaa'c  Oate^  2  Brod. 
ftBing.286b 

Where  a  party  prqpoaea  to  impeach  a  witness  by  proring  inconsistent  writ- 
ten statements,  it  is  sufficient  to  show  the  wxtnees  or  read  to  him  the  paper, 
and  if  ite  genuineness  is  admitted,  the  party  can  introduce  it  whea  he  has  the 
case  and  the  right  to  introduce  eyidenoe;  and  it  is  not  the  legal  right  of  the 
other  party  or  the  witness  to  enter  into  any  explanation  of  the  contente  of 
the  paper  until  after  it  has  been  introduced  in  evidence.  It  is  within  the 
discretion  of  the  courts  however,  to  vary  the  order  of  proof:  MomaiaB  v.  BaM 
River  NaL  Bank,  49  N.  Y.  577.  If  the  counsel  who  cross-ezanunes  pute  a 
paper  into  the  witness's  hand  and  questions  him  upon  it,  "  if  anything  comee 
of  thoee  questions, "  the  adverse  counael  haa  a  right  to  aee  tiie  paper  and  re- 
examine upon  it  But  if  nothing  comes  of  the  cross-examination,  the  oppoeite 
oonnsel  has  no  right  to  see  the  peper:  Regkia  v.  Dfrnambe,  8  Car.  h  P.  309. 
When  the  witness  on  cross-examination  admite  that  he  wrote  a  paper  con- 
taining a  contradictory  stetement^  the  paper  may  be  read  to  the  jury,  and  the 
party  introducing  the  witness  may,  if  the  paper  really  contradicto  his  testa- 
mony,  recall  the  witness  and  question  him  conceniing  the  paper:  Orowkg  t. 
Fage,  1  Id.  789.  And  where  the  witness  has  admitted  that  he  wrote  the 
latter,  it  may  be  offered  in  evidence  without  examining  him  as  to  ite  contente: 
9talST.<8lriN,79Mo.33a    And  when  the 
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that  he  wrote  a  latter  ooBteiHTng  a  different  etatemeat  6em  the  rtetrnnent  he 
fKve  in  evidence,  and  with  the  letter  hef on  him  etatee  iti  eontanti  to  the 
jory,  the  adyeree  party  is  entitled  to  read  the  letter  to  the  jnry:  Lewk  ▼• 
Poat,  1  AhL  6ft.  When  the  oroaa-ezamining  oomuel  aaka  the  wxtneaa  whether 
he  haa  made  eertain  atatementa^  the  adverae  ooonael  ia  jnatified  in  breaking 
in  open  the  eroaa-examination  by  immediately  aaldng  whether  anch  atate- 
menta  were  made  orally  or  in  writing.  Then,  if  the  anawar  ia  that  they  ware 
made  in  writing,  the  writing  moat  of  oonrae  be  prodnoed  and  ahown  to  the 
witneaa:  Quem'a  (km,  2  Brod.  &  Bing.  292r'2»L 

iKPmAonaDrr  oh  Obouvd  of  CBAMAonat  ok  Rbfittation.— Thia  anbjeel 
ia  treated  in  the  note  to  Emns  y.  SmUh,  17  Am.  Deo.  76^  77;  aee  alao  the 
note  to  Peopie  v.  Oamngf  26  Id.  fi9i»  note  598.  The  general  character  of  a 
witneaa  may  be  ahown  for  the  pnrpoae  of  impeaching  hia  credibility,  bnt  par- 
ticolar  acta  or  a  particnlar  evil  pnraoit  cannot  be  prored:  Cramr*  7%aifar,  46 
Id.  142;  Suae  ▼.  SikkU,  53  Id.  147;  PhOUpe  t.  Oisi/ield,  86  Id.  760;  ffari 
▼.  Iteed,  86  Id.  179;  Ocfimnomoeakh  ▼.  ChmrddU,  46  Id.  229;  AUm  v.  Tmmg. 
17  UL  180;  8taU  ▼.  Dewo^,  20  Id.  90;  QUokrUt  y.  MeKte,  28  Id.  721; 
Anna  y.  QmUh,  17  Id.  74^  and  note  76^  77;  PeofU  v.  Qmmg,  26  Id.  59^ 
note  696. 

Laghig  FoundaHtm/cr  Proqf  qf  Chmraeler /cr  VeraeUif, — ^The  piopar  form 
of  interrogatoty  ia  fint  to  aak  the  impeaching  witneaa  whether  he  knowa  the 
character  or  repntation  of  the  witneaa  in  hia  neighborhood;  then  whether  it 
ia  good  or  bad;  and  then,  if  he  anawera  thai  it  ia  bad,  whether,  from  hia 
knowledge  of  that  reputation,  he  would  believe  the  witneaa  under  oath; 
2>i|/reaiie  y.  Ifaiaa,  46  Wia.  290;  fFitoa  y.  ifftale,  8  Id.  698;  Mt^Motr.  8ta^ 
68  Ihd.  401;  Pkmp9  y.  Kkiqfidi^  19  ICe.  876;  &  a,  86  Am.  Dec  760;  Pe^ 
pfey.  Jfottar,  4  Wend.  229;  &  a,  21  Am.  Deo.  122;  Cook  y.  HmO,  24  DL 
636;  retiharfteey.  JVcrrfa,  108  Maaa.  666;  A^r ▼•  i^icfamMi  20 N.  J.  Bq.  818; 
Bo^fe  y.  JTffvilMr,  46  Pa.  81  466;  Fotrd  y.  Ford,  7  Humph.  92.  The  witaaaaea 
mnat  fizat  awear  that  thqr  know  hia  gaoatal  character  for  truth  and  veracity, 
otherwiae  th^  cannot  be  heard:  CookT.  ffmU,  24  DL  635.  When  impeach- 
lag  witneaa  atatea  that  he  doea  not  know  the  gaoatal  diaraotar  of  the  witnea^ 
he  Bboald  be  told  to  atand  aaide.  Ckmnaal  have  no  right  to  croaa-ezamine 
theb  own  witaaaaea:  Siato  y.  PerUni^  66  N.  O.  126w  When  a  witneaa  teati- 
flea  that  he  haa  not  heard  the  reputaticn  of  another  witneaa  for  troth  and 
verad^  talked  of  a  great  deal,  it  ia  not  error  to  refnaa  to  allow  him  to  be 
aaked  the  queaticna,  "  Have  yon  heard  hia  character  for  troth  and  veradtj 
called  in  qneaticnt*'  "If  ao^  atate  what  ia  hia  general  reputation  for  trutii 
and  yeracity  among  thoae  who  apeak  of  it  at  all:  **  Commanwoaith  v.  Lawkr, 
12  Allen,  686.  In  Wetherhee  y.  Norrio,  10  Maaa.  666,  it  waa  hdd  that  it  ia 
diacretumaxy  with  the  judge  to  require  the  impeaching  witneaa  fint  to  be 
aaked  nHiether  he  knowa  the  repntation  of  the  witneaa  for  truth  and  veracity. 
Where  the  witneaa  ia  to  be  queationed  aa  to  hia  opinion  of  the  credibilify  of 
the  other  witneaa  (aee  k^ra),  the  queationa  muat  be  ao  framed  that  the  wit- 
neaa ahall  give  hia  anawer  aa  baaed  upon  hia  knowledge  of  the  general  repu- 
tation d  the  other  witneaa.  The  full  form  given  above  need  not  be  f ol^ 
lowed,  but  the  witneaa  cannot  be  aaked  without  preliminariea^  ''Would  yon 
believe  him  under  oath  T"  The  witneaa  mnat  firat  be  aaked,  "  Do  yon  know 
the  general  reputatkm  of  thia  witneaa  T"  then,  "  IVom  your  knowledge  of  hia 
reputation,  would  yon  believe  him  under  oath  t  **  Hia  opinion  aa  to  the  wit- 
neea'a  cradibili^  on  oath  mnat  be  baaed  on  hia  knowledge  of  the  witneaa'a 
reputation:  P^opio  r.  Rector,  19  Wend.  669;  Peopk  y.  MaOer,  4  Id.  229; 
&  a,  21  Am.  Deo.  122;  Okeeer.  Oheee,  I  Penr.  4  W.  82;  a  a,  21  Am.  Daa^ 
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r.  JCKy.  1  I  &  XoB.  196;  SL  C,  15  Aa.  Ste  «B;  MM^  ▼. 
1  A.  K.  ytmA,  aO:  rs^'sr  T.S-^dA.  IC  Ga.  7;  dMv  t.  AM;  IS 
U.  IT:  Am^t.  U^kH:,  9  S.  H.  4S^  &»  t.  Aibl^  2  D^.  L.  908^  2U; 
Jiif  ■«■,  1  HE3  Sl  CA  S»;  WZgT.  Lij^Imer,  11  So^.  4K  19B;  Lfmm 
w.  PLL'^Ui^Ja^  SS  PL  S:.  488;  EzAtri  t.  AMk;  9  Tec  Ajf^  219;  a  GL,  39 
Aa.  BepL  7»;  Stife  T.  JfoiiTa,  IS  W.  Va.  €58;  ITfaiB  t.  Atf^  3  Wk.  MB; 
r»^Rf  Skai9T.r«i  5.^5%2  XcLhb,  219.  THe  fizsfc  qwrtiai  pst  is  tbs 
ionB,  "  Wkxt  B  kis  c&azaetcr  sor  trmih  aaiTcncxtjf'imidto  ba 
Uc»MBA«dizwt:  Pwp^T.  jebEtDT,  19Wcnd.5eiL  A  ■itwwho 
not  cf  the  gnoal  chsacter  of  SMlker  vitMM  camoi  be  ponifeted  to  tMtxfy 
Mto  Lis  bcikf  cf  ilie  CTCi  ability  «£  aKkviSBeK:  S^to^^iM  t.  Porfar,  6  Bob. 
(U.)  199;  &  C,  39  Ao.  Dec  5S8;  SMfc  T,irawnH2  Der.  L.  908^  211;  Xy- 
«Km  ▼.  PWirie^pUa.  56  F^  St.  4881  Li  Ciy  ▼.  Itmrhmm,  2P  K,  J,  B^.  818^ 
tl  WM  beld  that  tbft  repataUioB  of  tlw  witacM  nHl  ba  pn««d  biid  m  o^ 
impea^  hna,  Kkl  that  the  teitiiDOBy  of  a  witBCM  tbat  from  bia  knovladga  of 
his  geoenl  lapqtatioB  be  vtoald  not  believa  him  vnder  oath  ia  not 
The  opinSoa  of  a  witaeaa  aa  to  the  credT^illtj  of  a  witaeaa  andar  oaih 
he  b\sed  aoleiy  npca  hia  general  repvtatimiv  and  it  is  cmr  to 
oL;ecticKi  to  the  qaesdoo,  "From  that  repntation,  voeld  job  or  not^  ma 
eaae  vfaera  be  waa  penonaDy  interested,  believe  him  voder  oath?"  Tfaia 
allows  the  witness  to  encroach  opoB  the  pfoiioca  of  tha  jviy  io  ww^rigg  tha 
effect  of  interest  vpao  credTaility:  Jfoiaey  t.  Farmer^  Bmk^  IM  HL  3S7; 
tontra:  Kniyht  ▼.  Bc'ue,  29  Md.  194. 

Lrpearhinj  Wknem  may  he  Adxd  wMker  from  kk  JTmmitdjB  ^  Qmenk 
Rrp^ctcukm  of  Other  Witnen  He  womld  Seiiem Him  mmderOoA.  Hub  ia  Hkm 
ancient  and  well-established  practice  in  England:  1  FhilL  Ev.  229;  Feaka'a 
Ev.  88;  1  Stark.  Et.  182;  Mamam  t.  HirUimk^  4  Eap.  101;  CoHm  t.  Br9ok^ 
10  Vea.  60;  Rexw.  Brmm,  10  Cox  C.  C.  453;  &  a,  L.  R.  1  a  a  70;  and  ia 
now  the  practioa  in  moat  of  the  United  Statea:  BMllard  t.  Lamberif  40  Al*. 
204;  McOuldteH  T.  MtCntehen,  9  Port.  650;  Si^fkam  t.  /rma,  12  CU.  306; 
Tas^r.  Smith,  19  GtLli  Stolrs  t.  Stale,  18  Id.  11 1  Ma$aeif  r.  Fannen'  Bamk, 
104  BL  327;  Moble^  ▼.  Hamit,  1  A  K  Marsh.  590;  Bhe  t.  Ktbtf,  1  T.  BL 
Mon.  195;  a  €.,  15  Am.  Bee  95;  StaiUom  ▼.  Poder,  5Bob.  (U.)  108;  a  a, 
39  Am.  Dea  628;  Kmaktv.  Homse,  29  Md.  194;  HandUomY.  People,  29 Mkh. 
173,  185,  et  aeq.;  KeatorT.  Ptopte,  32  Id.  484;  State  ▼.  Howard,  9  N.  H.  486; 
Pmjfle  y.  Mather,  4  Wend.  229;  S.  C,  21  Am.  Dec  122;  People  ▼.  Boetor,  19 
Wc-nd.  5C9;  Peopfe ▼.  Dams,  21  Id.  309;  StaUT.  BoeteeO,  2  Dev.  L.  209,  211; 
CfWjvt  ▼.  Cheee,  1  Penr.  ft  W.  32;  8.  C,  21  Am.  Dec.  350;  Wihe  ▼.  Lighimer,  11 
Scrg.  &  R.  198;  ^o^fo  ▼.  Kreiiser,  46  Pa.  St  465;  Ly^n  v.  PMnto^p^ifl,  66 
M.  4S8;  Afionjfmoue,  1  Hill  (a  C),  258;  Ford  t.  i'orvf,  7  Hmnph.  92;  Staie 
V.  J/c^z^/ouT«,  18  W.  Va.  658;  WiUon  y.  State,  3  Wis.  698;  C^nstei  iS^lofet  ▼. 
Va,i  Sickle,  2  McLean,  219.  In  acme  few  statea  it  is  held  that  the  witnaai 
may  not  be  asked  whether  he  woold  belieye  the  impeached  witneaa  onder 
oath;  and  that  this  case  forms  no  ezoeptian  to  the  general  role  that  tha 
opinions  of  witnesses  are  not  admissible:  PMOipe  t.  Kingfidd,  19  Me.  876; 
S.  C,  36  Am.  Dec  760;  WaUm  y.  State,  88  Ind.  9;  Hooper  y.  Moore,  3  Jones 
L.  428;  see  Oaee  t.  Stiruon,  2  Sumn.  610;  Wood  y.  Mamm,  Id.  321.  Hie  con- 
trr.veray  npon  this  matter  has  arisen  mostly  out  of  a  statement  made  in  1 
Orecnl.  Ey.,  sea  461,  to  the  effect  that  tha  American  anthoritiaa  diaCayored 
the  English  mle.  Bat  the  aathorities  cited  are  few,  and  contain  mere  dieta> 
The  only  case  in  which  the  matter  was  really  considered,  though  oven  there 
it  was  not  directly  inyolved,  ia  PhilSpe  v.  Kmg/ield,  19  Me.  376^  a  U,  36 
Am.  Dao.  760,  and  that  caae,  which  is  carefolly  reasoned,  bald  that  the 
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q— tion  was  nol  p«rmtMibK  m  h  nbititatsd  tfaa  opiaioD  of  witnMWt  £of 
thedeienmnation  of  the  jury  upon  a  point  pre-omiiMatly  for  tiieir  •ale  doew- 
ion,  that  is,  tho  ciodilnlity  of  mtaommL  Thii  caao  wm  oitad  iaaiioto  toS 
I^ylor'a  Bv.  1250,  and  meoting  the  ayes  of  the  Rnglitih  bar»  it»  roeioiiiiv;  wm 
Qigod  bofore  the  En^^iah  judges  as  a  gromid  for  changing  the  old  nds^  aad 
ezduding  the  question,  ^t  the  oooxt  of  msi  prut»  refaaed  to  da  lo^  on  the 
ground  that  the  practioe  was  too  ancient  to  be  ohanged,  and  this  derision  was 
affirmed  on  appeal:  Bex  v.  Brown,  10  Cox  O.  C.  463;  &  C.  L.  B.  1  C.  a  70l 
In  the  great  majority  of  the  eourts  of  the  United  States,  notwithstanding  the 
reasoning  of  Phittipt  ▼.  SMgfiM,  trnpra,  it  has  boon  deemed  expedient  to 
regard  this  matter  as  one  of  the  well-recognized  exceptions  to  the  rule  oon* 
ceming  the  opinions  of  witaaases;  for  it  is  very  neoeeaary  that  the  jury  ahonld 
know  what  the  witness  means  by  a  bad  reputation  for  truth  and  yeracity,  and 
to  what  extent  it  aflfoota  the  credit  of  the  witnoon.  There  is  no  way  ao  effeo* 
tual  of  finding  out  how  bad  the  reputation  is  as  by  asking  whether  the  witness 
is  worthy  of  belief  xmder  oath.  Therefor^  optniozu  as  to  the  credibility  ol  a 
witness  are  to  be  admitted  upon  the  same  ground  as  opinions  oonoeniing 
insanity,  disposition  or  temper,  distances  and  velocities,  and  many  other  casse 
wkete  the  witness  is  required  only  to  show  his  means  of  information,  and 
then  is  allowed  to  state  his  oondnsiens  or  beliel»  based  on  these  meansT  Per 
Campbell,  J.,  in  HamOUm  ▼.  Peopfe,  29  Mich.  187.  The  opinion  in  tiua  caaa 
is  well  worth  reading. 

The  Texas  supreme  court  is  subtlob  It  is  there  maintained  that  the  iuk- 
peaohing  witness,  after  testifying  thai  the  witness's  reputation  for  truth  ia- 
bad,  may  be  asked  whether  he  is  worthy  of  belief  on  oath,  but  not  whether 
he  would  beliefre  him  on  oath.  The  witness  must  be  asked  to  teatity  whai 
Ae  general  reputation  of  the  impeached  witness  is  as  to  deeerving  oredit  on 
oath:  BlmMy.  SUde,  12  Tex.  A^.  39;  Sotberiy.  State,  9  Id.  219;  a  C,  3ft 
Am.  Bep.  738;  MankaUr,  SteOe,  5  Tex.  App.  273.  J&ren  admitting  the  the- 
oretical accuracy  of  this  distinction,  its  practical  efficiency  is  doubtful.  In 
answer  to  such  questions,  the  vast  majority  of  witneeaes  would  testify  from 
their  own  opinion  of  the  witneaa's  credibility  on  oath,  being  unaUe  or  too 
caieless  to  make  the  distinction  between  th^  own  opinion  and  the  general 
reputation.  The  distinction  may,  however,  provide  an  attorney  with  an  ad* 
ditional  ground  of  exception,  and  may  perhaps  be  the  meana  of  saving  somn 
wretch's  life.  It  may  thus  procure  the  approbation  at  least  of  both  attooMya 
and  philanthrqpista 

{Aioaf-esamliwi(Jon.— Great  latitude  ia  to  be  allowed  in  the  crosa-eTamination 
of  witneases  who  impeach  the  character  of  a  witness  touching  their  means  ol 
knowledge:  StcUe  v.  PerJdnB,  66  N.  C.  126;  Lower  v.  Wtntcr^  7  Cow*  263} 
aiate  V.  Hitter,  71  Mo.  91;  Weeke  v.  Bull,  19  Conn.  376;  S.  C,  50  Am.  Dec. 
ai9;  ffolberi  v.  SteUe,  9  Tex.  Appw  219;  S.  C,  35  Am.  Bep.  738^  For  it  ia 
bi|^y  important  that  the  witneas  should  understand  what  is  meant  by  zepn^ 
taticn,  and  that  it  should  appear  that  he  is  not  influenced  in  his  testimony  by 
personal  prejudice  or  mere  unfounded  impreasions.  The  latitude  of  the  croas> 
5»^^ipiii^fcim>  of  the  impeaching  witnees  ia  a  matter  for  the  diwcretion  of  the 
oonrt^  and  is  not  reviewable  unlees  there  has  been  a  clear  ahuae  of  legal  dia- 
cretion:  Amoldy.  17^  23  Mich.  286;  Stewart  v.  People,  Id.  63.  The  cioaa^ 
examination  may  bring  out  the  souroes  ol  the  reports  cenceming  the 
reputation  for  truth:  Anak  v.  People,  13  Id.  511.  It  may  extend  to  the 
opportnnitiee  for  knowing  that  reputation,  for  how  long  a  tim%  aAd  how 
genenlly  the  unfavorable  reports  had  prevailed,  and  from  whom  the j 
heaidt  PMOpey.  KJmgJiieUL,  19  Me.  875;  &  C.  86  Am.  Dec  760.    U 
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tiM  MUM  of  knowlB^gB  of  tiM  npcteOoQ  of  fh0 

of  tllO  H|MMto  a^UDrtUiHy  how  ^jBUBtmUy  MMSI  TCpOrtilUEVO 

from  wlMm  aad  whok  tiio  witiiw  bend  tiMBu  Ai*  v.  JBmomd^  t 

N.  H.  48S;  /Vaffe  t.  JToAer,  4  Wond.  229;  a  a,  21  Am.  Docl  122|  Wmb 

v.BmH  19O0O1I.376;  a  C,  60  Am.  Docl 2fa    An impmfthing  witnam m>y 

ba  mkad»  on  iii—  iimiiiiMtinnj  to  olato  tlie  munoo  of  all  peraona  wlum  ha 

haa  baaid  ipaak  a^Mmak  ilia  lapntalion  of  tha  wxtnam  impaadiad:  Batea  w. 

Barker,  4  Onh.  107;  Siatt  t.  JfiBer,  71  Ma  91;  Lower  ▼.  WkUen,  7  Ckm. 

98;  AttfcT,Aiian,66N.aia6;  and  wfaan  tlia  witnam  haa  giyan  tha  namrn 

af  aadi  paiaiBM;  ho  naj  ba  nqjaind  to  atata  what  waa  laid  by  tham  reapact- 

ivc^:  ^«wT.Pta9J^131Gdi.611;  Ai*T.PMmi^06N.ai2&    Homay 

ba  aakod  vhaliMr  bia  ofunoB  ia  mada  vp  from  Ua  own  knowledlgo  or  from 

what  ha  haaid  bia  ne^^boaa  my:  Aoit  ▼.  ifaadom^  18  W.  Va.  658;  and 

wbaUim  bo  had  otar  baai d  n  m^jia  ity  of  bia  uaj^iboia  apmk  of  thawitnaaa's 

ahaxader:  Id.    He  may  ba  cgom  WTamhwwl  aa  to  what  oonititatm  Tepntation: 

liytoT.  Ihttib  OB Ind.  214;  a  G,  Id.  210;  and  nmybeahown  nottonndor- 

ftand  what  ia  maaot  by  dianotar  in  ita  praper  le^  aignifiratifln;  JMIard  ▼. 

i;mnkH;  40  AbL  204.    Wbew^  bowofor,  in  rtom  mramiwitinn  of  an  impaaeb» 

ing  witngai,  a  party  oaQa  ont  paitiflolar  faeta  tandiog  to  ahow  that  bia  wifr* 

nam  ia  noi  wortiiy  of  boliet  tbam  faeta  m^  ba  coMderad  bj  tha  jiixy:  £Efea. 

fim  T,  Nemtom,  7  Or.  lia 

NdioB iff  /flfcaimi to Imfnek  mid Keetmari^ — Wbara  npavty to n eaaao  bm 

baan  awom  aa  n  witngai,  tbo  oppoaito  party  may  offer  endanoa  impaadnm 

bia  Toneitywitbontfirat  giving  notiea  of  aadiitttantMB.    Inthaoamof  ordi- 

naiy  witnaaaea^  tha  praotiea  ia  to  allow  aadi  ovideBoa  withont  any 

notioa^  the  praannption  being  that  evaiy  witnam  abodLd  ba  prapaxedto 

tain  Ua  diaraetar.  and  there  ia  no  reaaon  why  tbo  praotiea  aboald  be  changad 

when  a  party  beeomm  a  wxtnma:  KrigkiT.  ffcmK,»UL  194. 

Qmmiiom  ooncenmy  BeB^  m  OaUk  mi  luiUafentMi  .—An  inrtmction  that  a 

witnem  ia  not  impeaohed  nnlam  the  inpeadung  witnaaam  not  only  teatify  te 

bia  bad  diaraotar,  bat  aim  that  they  would  not  bdievo  bim  on  oath,  ia 

coa.    The  credibility  of  the  witnam  ia  for  the  jnxy  to  doeide^  and  the 

fact  that  the  inqwarbing  witnmam  fail  to  atate  that  thqrwooldnot  bdiem 

the  witnem  nndar  oath  dom  not  anthorim  the  oout  thna  to  roMyve  the  q[aaa- 

tionof  the  witnem'a  credibiUty  from  the  jnxy:  P^opUr.  T^Jbv  36 CU.  fiSlL 

A  witnem  cannot^  bowerer,  be  aaked  oonoeming  the  general  bad  character  of 

a  witaaaa^  nnkm  he  ia  alao  to  be  aaked  whether  be  would  belioTO  the  witnam 

ander  oath,  or  nnlem  in  addition  to  the  proof  of  the  witnem'a  general  bad 

chanuster  it  ia  alao  prored  that  hia  diaraoterfor  tnitband  Teraoityia  badx 

€fUbeHv.8kddom,lZ^aarh.92X     ' 

JfiwelZciiietwa.— A  witnem  who  teatifim  that  be  bm  no  knowledge  of  ilia 

general  character  of  another  witnem  except  from  report  may  then  be  aaked 

to  teatify  aa  to  the  general  character  for  tmth  of  audi  witneaa.    Hia  knoirt- 

eilgefrom  common  report  uiaofQcient:  Atmniel v.  Awnd;  38erg.  4B.338; 

8.  C,  8  Am.  Dec  065.    Ooe  who  teatifim  that  be  knowa  tlie  general  diaiao> 

ter  of  a  witneaa»  bnt  nothing  of  hia  character  for  tmth  and  reradty,  may  ba 

asked  whether,  from  hia  knowledge  of  tha  witnem'a  gonatal  chancier,  ha 

wmild  beUere  the  witnem  nnder  oath:  Johwm  ▼.  Pwpk^  8  Hill  (N.  T.),  178; 

8.  C,  38  Am.  Dec  024.    Aqneation,  ''Hare  yon  heard  of  othem  whether  the 

witnem  ia  a  diahoneat  man  and  a  bad  characterT"  ia  bad,  aa  it  ia  too  narrow; 

the  qnmtion  ia,  What  ia  aaid  by  people  in  general?  fFtfo  v.  Liffhimr,  11  Serg. 

4  K  198.    The  witnem'a  diaracter  or  repatalion  for  tmth,  npon  whatever 

baaed,  ia  to  be  proved  aa  a  fact  in  the  cam:  PMIigM  t.  Aig/6eU;  19  Me.  376| 
a  0..  36  Am.  Dec  760. 
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NwmJber  ff  TFibMMet  DtbereCfenary  iohA  CMif<.*-T)ie  munlMr  of  impaadiiiig 
witoMMs  to  be  ezammed  as  to  ehanoter  is  a  nuitter  witfaiii  the  diaeretum  of 
the  ooort:  ifftafe  y.  UmrUr^  2  Ala.  43;  Cm  v.  /Vdtt;  25  Ind.  00;  Qm^  y.  8L 
Jokn^  36  HL  322;  and  the  proper  exerciae  of  sneh  dlacretion  is  not  ground  of 
error:  BwmeU  y.  BuUer,  23  Conn.  65.  When  the  first  witness  to  impeach  the 
general  charaoter  of  a  witness  was  called,  the  ooort  limited  the  nnmber  to 
six  on  each  side:  Id.  Where  the  number  of  witnesses  sworn  on  each  sids  is 
equal,  it  is  discretionary  with  the  judge  whether  more  witnesses  shall  be  ex- 
amined: Bi&&ellY.  CornO,  2i  Wend.  354.     . 

HbMUy  or  JBhmtUg  qf  WUneaa  agahui  Party  may  be  proyed  by  eyidenoe  of 
preyions  acts  or  declarations,  or  of  a  dispute  or  quarrel:  Note  to  Blm  r,  KSbby^ 
15  Am.  Dec  100;  Meffugh  y.  State,  31  Ala.  317;  Bvttard  y.  Lambert,  40  Id. 
804;  Pofty.  8iaitt,e2I±  237;  HoI^y.  State,  63  Id.  83;  Conym  y.  Fl^d,  61 
Ga.  258;  Langr.  j&am&JUn,  9 Cuah.  361;  Dagv.  Stidbneg,  14  Allen, 260;  TUm 
y.  i<«ft,24K.  H.319.  The  impeaching  witness  may  be  asked  whether  he  has 
had  a  quarrel  with  the  witness  whom  he  discredits:  Lang  y.  LambUm,  9  GOsh. 
861. 

The  same  foundation  as  is  laid  for  introdneing  prior  contmdiotoiy  state- 
ments is  equally  necessary  to  the  introduction  of  eyidenoe  of  declarations  or 
acts  of  hostility  or  ill  feeling  on  the  part  of  the  witness:  Baber  y.  Joeeph,  16 
CU.  173;  Stata  y.  Stewart,  3  West  Coast  Rep.  229  (Or.);  Roofer  y.  State,  4Tex. 
App.  664.  A  witness's  partiality  to  the  party  introducing  him  cannot  be  shown 
unless  the  witness  has  been  previously  questioned  himself  on  that  point:  MA^ 
warda  y.  SMvan,  8  Ired.  L.  302. 

It  ia  not  competent  for  either  party  to  inquire  into  the  cause  of  the  quarrel 
cr  the  perticolars  of  the  difficulty.  This  would  introduoe  too  mudi  irrela- 
yant  matter.  Sbnply  the  bias,  and  the  declarations  and  acts  eyideneing  il^ 
may  be  shown:  PoSfey.  i^ftile^  62  Ala.  237;  Munden  y.  BaOeg,  70 Id.  63;  But- 
krv.  mate,  34  Aik.  480^  484;  Cfomelme  y.  State,  12  Id.  78S^  800;  Cangen  y. 
JWd,  61  Qa.  258;  CkeUonY.  State,  45  Md.  664;  Langhome  y.  Cammonweaitk, 
76  Va.  1012;  State  y.  Cffynn,  51  Vt  577.  Therefore  a  witness  cannot  beasked 
en  cross-examination  if  she  had  not  heard  from  a  certain  perscm  that  the  de- 
fendant had  spoken  scandalous  matter  about  her  impugning  her  character  and 
yirtne:  BuOerv.  State,  34  Aik.  480^  484:  In  New  Hampshire,  a  partymay 
proye  not  only  the  fact  that  there  was  a  quarrel  between  himself  and  the  wit- 
ness, but  also  the  circumstances  thai  show  that  it  was  serious  and  yiolent: 
Tituer.  Aek,  24  N.  H.  319.  It  has  also  been  held  that  where  it  is  shown 
that  a  prisoner  is  generally  unpopular  in  the  neighborhood,  and  the  eyidenoe 
of  his  guilt  rests  solely  on  the  testimony  of  one  witness  who  was  also  un- 
friendly to  the  prisoner,  the  prisoner  shoidd  be  permitted  to  show  the  cause 
of  his  unpopularity:  Durham  y.  State,  45  Qa.  516.  When  bias  in  fayor  of  a 
party  has  been  attempted  to  be  proved,  it  is  permissible  to  prove  a  bias 
against  such  party:  Clapp  y.  Wikcm,  5  Denio^  289.  Where  the  plaintiif  to 
show  bias  and  prejudice  against  him  of  a  witness  called  by  the  defendant  in- 
troduced two  letters  addressed  to  him  by  the  witnesi^  he  may  introduce  a 
letter  written  by  himself  to  which  the  second  letter  was  a  leplyx  Triadmi  y. 
HamUtan Ine.  Co.,  14Gray,  456^ 

CoRyionoH  ow  Ihvamous  Oboci. — ^For  the  purpose  of  Impeaditng  a  wit- 
ness's incredibility,  he  may  be  shown  to  have  been  convicted  of  an  inlMiiwis 
crime:  CamnumweaUkr.  Knapp,  9  Pick.  49;  CammameeaUh  y.  Chrkam^  99 
Mass.  420;  In  ft  Meal,  55  Barb.  186;  DonahMe  v.  Peofk,  56  N.  J.  L.  806| 
IMdUamy.  Duetin,  21  ICich.  561;  G/sfmy.  C/oee,  42  Ind.  62;  J^entm  B.  B. 
y.  BOtg,  80  Id.  368;  Jchntm  y.  State,  48  Ga.  116;  Whart  Bv.,  aeo.  667.    A 
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psrtgriiiio would  tricA  •dwitaig*  of  the  iiT<w|itittn  ilnii 
MmTiofeed  of  tfao  erimm  falU  miut  luwe  a  ocypy  ol  the  loeord  of 
leady  to  prodnoe  in  ooart:  Peopk  ▼.  fTerridl^  13  Johns.  82;  S.  CI,  7 
Dea  864;  Bkttf/k9Y.  People,  60  K.  T.  lia  The  oonviotkn  mnsfe  be  proved 
by  the  record:  Bartholonmo  t.  People^  104  OL  601;  S.  a,  44  Am.  Bep.  97; 
Farley  ▼.  ^ta^  67  Ind.  331;  and  tiie  record  ie  ooooliuive:  Cbiwo— egftt  v. 
QaUaghtrf  126  Maaa.  64.  The  reoord  of  the  penitentiasy  ia  not  adnriaaihla  to 
ahow  a  equTiotioa:  BartholomBW  y.  People,  104  SL  601;  S.  a,  44  Am.  Bepb 
07.  To  impeach  a  witneaa'a  credibility,  it  ia  oonyetant  to  prodooe  the  reoord 
of  hia  oonvictiony  in  another  atate^  for  ahop-breaking  with  intent  to  etaal: 
Csmmofiwaoftft  y.  Knapp,  9  Pick.  496;  8.  a,  20  Am.  Deo.  491.  Bat  the  reo- 
ord of  a  conviction  of  a  felony  in  another  atate  ia  not  ooncfaiaiye;  and  after 
the  introduction  of  anoh  a  record,  the  witnees  may  be  aaked  by  his  wwraawl 
whether  he  waa  goilly  ol  the  offense:  8im»  y.  Sime,  75  K.  Y.  466.  Under 
aeotion  2061  of  the  Galifonua  code  of  ciyil  prooednre^  a  witneaa  nay  be  ina- 
peached  by  aaking  him  if  he  baa  been  oonyioted  of  a  felany.  13ie  coi&yiction 
of  a  miademeanor,  howeyer,  moat  be  proyed  by  the  record  of  oonyictian: 
PwpU  y.  Sdnetdck,  4  West  Coaat  Rep.  77;  People  y.  OhmMvikSom,  61  CU. 
697;  and  the  party  aaking  the  qneatioa  may  introdooe  the  reoord  of  hia  ooor 
viction:  People  t.  Chin  Hook  Bow,  aiipfti.  It  ia  not  admiaaible  to  aak  a  wit- 
neaa if  he  haa  not  been  conyioted  of  an  ofifonae  which  doea  not  inyolye  hia 
eharacter  for  tnith  on  oath:  Jxmghome  y.  Commompealth,  76  Va.  1012.  A 
defendant  indicted  for  a  felony,  if  he  be  a  witnoaiy  may  be  aaked  whether 
he  haa  preyiooaly  been  oonyicted  of  a  felony:  People  y.  Jokmeim,  67  OaL  67L 
The  question,  "How  many  timea  have  yon  been  arreated?"  cannot  be  aaked 
of  a  witness^  thongh  he  be  the  defendant  in  a  criminal  tna],  aa  it  tenda  to 
degrade  the  witnesa,  but  whether  it  waa  competent  aa  bearing  npon  the  ered- 
ibility  of  the  witness  waa  not  decided:  Peoplev.  Brmm,  72  K.  Y.  671.  It  is 
aaid  to  be  discretionary  with  the  court  to  allow  thia  qnestion,  in  Peopk  y. 
Cmmiiae,  47  Mich.  334;  see  Farl^  y.  Siate,  67  Ind.  33L 

JjiFBAOBianiT  or  Piuenr  to  Action.— In  aoitft  atatae  the  faet  that  the  wit- 
neaa  ia  a  party  to  the  aait  doea  not  change  the  mle  aa  to  the  "**»^*^t  of  im- 
peachment, bnt  the  aame  method  moat  be  poraned,  and  the  aame  foondation 
laid,  aa  in  the  caae  of  any  other  witneaa:  Keleep  y.  La^fae,  28  Kan.  218;  Ikmk 
y.  Fratihe,  33  Gratt.  413;  Vdrona  t.  Soearrae,  8  Abb.  Fr.  302.  In  ether 
jnriadiotiona  it  makea  a  material  difference  in  the  manner  of  impeaehmant 
that  the  witneaa  to  be  impeached  ia  a  party  to  the  aoik  Thna  in  ArV*iT** 
and  Pennaylyaniak  where  a  party  to  a  aoit  becomea  a  witnoas^  it  ia  not  neoea- 
aary  to  lay  the  nanal  foondation  for  proying  previooa  admiaainna  oootradiotaqr 
to  the  party'a  testimony:  OoUmey.  liads,  31  Ark.  684;  KreHerY,  Bon^berger, 
62  Pa  St.  69.  And  it  haa  been  held  in  England,  at  smi  prtei^  that  a  par^  te 
the  action  may  be  asked  in  cross-examination  aa  to  the  eontenta  of  a  pepar 
wxitten  by  him,  without  prodadng  the  paper;  Sladdem  y.  Sergeamt^  1  F.  &  F. 
122; /Vimni?  y.  ^/07/|/Se&2,  Id.  663.  WhenapUdntiffaaawitneaa  teetifiaaia 
hia  own  behalf,  the  original  yerified  complaint  ia  admiaaiMe  to  imjpeanh  bin, 
tfaonc^  an  amended  onmplaint  haa  been  filsdi  Jokmaem  ▼.  Pomtn,  2  Weat 
Coast  Bep.  740  (CaL). 

iMPBAcaoNO  On'a  Own  Wranv:  See  note  taJhnrHnHer  t.  Aimmdv,  60 
Am.  Dec  749-762.  A  par^  after  froea  emmhifrig  a  witneaa  of  the  ofljar  aide 
may  by  permiaaion  of  the  eonrt  reoall  and  qnaation  him  for  the  pnipeea  of 
fanpeadhmghin^and  afterwiidiintrodnoeotiier  taatimeBy  tothaftend.  Ha 
doea  not  ^  ao  veeaUing  him  make  him  hia  own  witneaa  i  AMs  y.  Jerne,  64 
licSn.    Under  the  M  aaaanhnBrtta  atatnta  of  186^  a  pea^y  nwy  eontwidiel 
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hit  own  witoMS  hj  pironBg  prior  oontnidiotory  ■tetenMntib  *^ter  first  oiJliBg 
hk  Kttantkn  to  the  eboamttuioM  of  tha  rtatanmnt:  CommonweoM  ▼•  Ikma^ 
koe,  133  Haw.  407;  ITewOl  y.  Earner,  120  Id.  277.  Merely  caUing  attentuMi 
to  penoD,  without  time  or  place  or  circamstuiceay  is  not  saffioient:  Oommom^ 
wtaUh  Y.  7%^mg,  134  Id.  191. 

IVTOZiaATXON. — ^A  witness  may  be  impeached  by  showing  that  at  the  time 
the  facts  sworn  to  occnned  he  was  intoxicated.  The  intoxication  most^  bow- 
eysTy  be  proved  by  direct  evidence,  or  by  the  acts  and  conduct  of  the  witnesi^ 
and  not  by  the  quantity  of  intoxicating  liquor  he  had  imbibed:  TSittle  t«  Aet^ 
980,  2  Day,  201;  S.  C,  2  Am.  Dec  89;  see  1  Whart  Er.,  sec  104. 

IxrKACBKEsr  or  Medioal  Wmniss.— A  medical  witness  who  has  isstifled 
from  his  own  knowledge  and  experience  cannot  be  impeached  by  reading  ta 
the  jury  extracts  from  medical  works:  KnoQ  y.  State,  65  Wis.  249. 

IkFBAfiHicxwT  or  Equxtt.— If  a  party  would  object  to  the  eredibiliij  of  a 
witness  in  a  ooort  of  equity,  he  must  make  a  spedal  application  by  pstitioa 
to  tha  court  for  liberty  to  exhibit  artidesp  stating  the  facts  and  objections  to 
the  witness,  and  praying  leaye  to  examine  other  witnesses  to  estabUsh  the 
allegations  in  the  artides,  and  upon  this  petition,  leave  is  ordinarily  graatsd 
bytheoonrt.  It  seems  that  the  application  may  be  made  by  motianupon  the 
foondation  of  igaoianoe  at  the  time  of  the  eramination;  6^ass  t.  Stktmm^  9 
8onm.  6O61. 

IsRBuonns  wboold  vov  AaKna  OmmtanD  Vmobi  Tifmr  t.  8toop$f  71 
Am.  Dec  341,  and  cases  cited  in  the  note  348. 

Kon>  or  CNnr  UaiD  avd  or  Saor  with  Whiob  It  jtab  CaiBaxp  need 
not  be  speeiiled  in  indietoMnt  lor  hcraioide  by  shooting:  /HifasT.  AM^  71 
Am.  Dec  370,  note  S8O1 

AlOT  Dora  wiiH  Fiunrnm  iHrnrr  Cknarmvna  Ko  Fslort  unless 
coupled  with  present  ability  and  means  to  execute:  8taie  v.  Swaiis,  66  Am. 
Dec  772.  The  doctrine  of  this  oaee  is,  however,  limitsd  in  Kunkk  v.  BicUe, 
32  Ind.  232;  which  holds,  citing  the  principal  case,  that  to  justify  a  conviction 
of  an  intent  to  murder,  in  the  oomnnssion  of  an  assault  and  battery,  there 
must  be  some  adaptation,  real  or  apparent^  in  the  act  done  and  the  means 
used  to  accomplith  the  alleged  pnrpoee.  If  it  be  evident  to  every  reaeonable 
mind  that  the  means  used  are  entirely  inadequate  to  the  consnmmation  of 
the  intent  charged,  that  fact  will  rebut  or  disprove  the  felonious  intent^  snd 
a  conviction  cannot  be  justified.  But  where  the  object  is  not  accomplished 
because  of  an  inqpedxmsnt  which  ia  of  such  a  nature  as  to  be  wholly  unknown 
to  the  ofisnder  who  usse  appropriate  means*  though  not  fully  or  only  appar- 
ently adapted  to  the  object,  the  criminal  attempt  is  committed.  See  also  the 
note  to  State  v.  Stoaile,  euprcu 

To  GoHBRTon  JusTiviGATiDir  rcna  HoMXonn^  ^sibb  nun  Eznor  Kiob> 
BUTT  TO  FumRT  OoMMiMiwr  ow  Fhokt  or  gnat  bodily  harm,  or  a  isason 
ahU  bettef  in  the  mind  of  the  slayer  that  sudi  neoenity  exista:  i^ote  V.  iSiM% 
es  Am.  Dsa  711,  aadaots;  OampbeUw.Pm^  61  Id.  48^  and  acta. 
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[28  Gbomia,  »&] 

BxnnDi  Pabtt  mat  Bxokft  to  Awjju)  on  Gboukd  ov  Mbeak^  IIhmi^ 
the  ■tetote  oomoommg  arbitrfttioii  provides  foreocoeptioDs  to  awaarde  only 
on  the  ground  ol  fnmd  or  corruption  in  the  arintntorB,  wheroi  vhiU  t 
oese  is  pending  in  oonrt^  a  role  referring  the  oaee  to  arlutmtoca  is  mad* 
by  order  of  the  court  with  the  consent  of  the  parties^  which  role  poRmdai 
for  an  exception  to  the  award  on  the  ground  of  tand,  aocidwil^  or  mis- 
take^ and  that  the  arbitrators  be  guided  by  tiio  rules  laid  down  in  the 
statute  for  the  regulation  of  arbitrators;  and  in  a  subsequent  sabmisBOD 
of  the  same  and  additional  matters  to  srbitration.  the  parties  adopt  both 
the  rule  of  court  and  the  statute  to  control  the  arbitration;  for  from  tin 
rule  of  court  and  the  submission  it  will  be  concluded  tiiat  tiie  parties  in* 
tended  that  the  srbitrators  should  be  guided  in  their  proeeedingi  by  tfat 
statute^  but  that  the  award  mig^t  be  excepted  toon  the  ground  of  **fxwmd, 
accident^  or  mistake." 

AKBmuTos  SHOULD  KOT  BB  Allowbd  TO  Impbaoh  bd  Awabd  m^A  da^ 
after  it  has  been  rendered,  eemUs. 

PuBuo  NuiBAVcai  IB  SuBJBOT  ov  iNmomBBT^  Bor  ov  AonoH. 

OBBIBOCnON  OV  NaYIOABLB  BxTBB  IB  PUBLZO  KlIlBAirCB. 

PBB80M  SuniBZHO  PaBXDOULAB  DaIKAOB  VBOM  PUEUO  NuiBAJMni  MAT  BATB 

Fbztatb  AcnoN. 

Aanxur  Lisa  bob  Damaobb  Rbsulxibq  ibom  AonrAL  DBfannov  ov  Flaib- 
tuv'b  Boat  when  in  the  course  of  navigationt  by  reason  of  tha  ereetioB 
of  a  bridge  across  the  stream,  but  not  for  damageaiesultiDg  from  the  gn- 
eral  obstruction  of  the  plaintiff's  business;  the  only  remedy  in  the  IstfeK 
case  being  an  indictment  as  for  a  publio  nnissnce. 

Oouxv  WILL  Sbt  abidb  Awabd  bob  Mistakb  OB  Law  Hadb  bt  Abbrba- 
T0B8  and  appearing  upon  the  tace  of  the  award. 

Whbbb  bt  Pbotduobb  or  Submibsxox  to  Abbeibatobb  Fkbb  ov  Ooobbbl 
BOS  FLADmiBare  to  be  deducted  from  the  amoontawaided  to  the  plain- 
tifl^  and  are  to  be  paid  by  the  defendant  direetly  to  the  attofiisy%  tiis 
latter  are  not  neceasary  partiea  to  a  motion  to  set  asida  the  awird*  nor  to 
a  writ  of  error  to  the  judgment  upon  the  motaon. 

Gabb  by  Moore  &  Philpot^  who  were  the  owners  of  a  certain 
line  of  steamboats  on  the  Savannah  rivery  against  the  Soath 
Carolina  Raikoad  Company,  for  damages  aU^ed  to  have  re- 
sulted from  the  construction  of  a  railroad  bridge  across  the 
Savannah  river  at  the  city  of  Augusta,  which  obstructed  the 
navigation  of  the  river.  The  original  declaration  set  out  the 
obstruction  of  the  passage  of  the  plaintiffs'  steamboat  Fashion 
from  Augusta  to  Savannah  for  ten  days,  **  and  for  the  same 
length  of  time  at  each  subsequent  voyage  between  the  places 
aforesaid,''  to  the  plaintiffs' damage  in  the  sum  of  ten  thoosand 
dollars.  The  defendant  pleaded  the  general  issue;  that  it  was 
duly  authorised  to  build  the  bridge  by  the  authorities  of  the 
city  of  Augusta  and  the  county  of  Richmond;  and  thai  any 
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damage  cansed  to  the  plaintifb  resulted  finom  their  own  negli* 
genoe  or  a  providential  cause.  The  jury  found  for  the  plain* 
iiffB  in  the  sum  of  two  thousand  doUarSi  and  the  defendant 
appealed.  After  the  trial  the  plaintiffs,  by  order  of  court, 
amended  their  declaration,  setting  out,  in  addition  to  the  dam- 
age alleged  in  the  original  declaration,  that  on  account  of  the 
difficulty  and  risk  in  taking  their  boat  above  the  railroad  bridge 
they  were  obliged  to  abandon  doing  so  altogether,  and  to  un* 
load  their  freight  below  the  bridge,  at  some  distance  from 
Augusta,  whence  it  was  necessary  to  transport  it  by  drays, 
which  increased  the  time  and  expense  of  carriage;  that  other 
earriers  on  the  river,  who  used  tow*boat8  and  barges,  could 
pass  under  the  bridge,  and  thus  took  much  business  from  the 
plaintiffs,  who,  in  order  to  save  the  expense  of  lighterage,  had 
coDStructed  steamboats  of  such  light  draught  as  to  pass  under 
another  bridge  upon  the  river,  higher  than  the  defendant's 
bridge,  which  was  built  afterwards;  and  by  this  mean^  to- 
gether with  the  damages  set  out  in  the  original  declaration,  the 
plaintiffs  alleged  that  they  had  been  injured  in  the  sum  of 
thirty  thousand  dollars.  While  the  case  was  pending  on  ap- 
peal, a  rule  of  reference  to  arbitration  was  taken  and  passed  by 
the  court,  upon  the  consent  of  the  parties.  The  material  con- 
tents  of  this  rule  are  stated  in  the  opinion.  Afterwards  the 
parties  entered  into  an  agreement  for  submission  to  arbitration 
of  all  the  matters  involved  on  the  appeal,  and  submitted  by  the 
rule  of  court,  and  in  addition,  the  plaintiffs'  claim  for  damages 
accruing  to  them  from  the  construction  of  the  bridge  since  the 
commencement  of  the  suit  and  up  to  tiie  date  of  the  award  to 
be  rendered.  And  it  was  agreed  to  submit  all  these  matters  to 
arbitration,  subject  to  the  terms  and  provision  of  the  statute  of 
1856  concerning  arbitration,  and  to  the  rule  of  reference  made 
by  the  court  The  arbitrators  awarded  to  the  plaintiffs  twenty- 
nine  thousand  nine  hundred  and  ninety-two  doUars  and 
seventy-seven  cents.  The  plaintiffs  moved  that  the  award  be 
entered  upon  the  minutes  of  the  court  The  defendant  filed 
exceptions  to  this  motion,  and  moved  that  the  award  be  set 
aside,  on  the  ground  of  mistake  of  the  arbitrators  in  estimating 
damages:  1.  Because  they  allowed  damages  for  possible,  pros- 
pective, and  speculative  profits,  which  the  plaintiffs  might  have 
realiaed  but  for  the  erection  of  the  bridge,  though  the  defend- 
ant's counsel,  on  the  hearing  before  the  arbitrators,  insisted 
that  Bueh  proAts  were  not  legal  ground  for  damages;  2.  Be- 
eaose  after  allowing  damages  for  such  profits,  they  made  nc 
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dedoctkm  from  their  estimate  on  aooount  of  the  piofita  actaall j 
realized  by  the  plaintiflh  during  the  time  while  the  alleged 
injury  was  accruing.  The  defendant  annexed  as  exhibits  to 
these  exceptions  copies  of  communications  addressed  by  one 
of  the  three  arbitrators  to  his  associates,  and  duly  furnished  by 
him  to  the  parties  in  the  case,  or  their  counsel,  the  £Eu:t8  stated, 
in  which  communications  were  verified  by  tha  affidavit  of  the 
arbitrator.  The  exhibits  were  two  letters,  addressed  by  the 
arbitrator  to  his  two  associates  respectively,  in  each  of  whidi 
he  stated  that  since  the  making  of  the  award  he  had  oome  to 
a  positive  conviction  that  he  was  wrong  in  allowing  damages 
tot  prospective  fireight,  and  in  not  deducting  "a  part  of  the 
probable  income  that  Mr.  Moore's  boats  had  received  in  the 
prosecution  of  their  trips  for  the  two  years  after  they  com- 
menced running  to  the  Central  wharf,  as  testified  by  Captain 
Philpot,  and  subsequently  below  the  bridge."  The  defendant 
further  excepted  to  any  judgment  being  rendered  in  behalf  of 
the  plaintifii3,  since  "it  appears  on  the  face  of  the  recoird  that 
the  plaintifls  have  not^  and  never  had,  any  sufficient  cause  of 
action  against  the  defendant;  but  on  the  contrary,  said  plain- 
tifiis,  in  their  said  action,  claim  damages  for  what  by  their  own 
showing  is  a  public  nuisance,  for  which  no  private  action  lies.*' 
The  court  overruled  the  defendant's  exceptions,  and  allowed 
the  plaintiffs'  motion,  on  the  ground  that  the  defendant  could 
not  except  to  the  awurd  on  the  ground  of  mistake,  and  that  the 
plaintifib  had  stated  a  cause  of  action.  To  this  deddon  the 
defendant  excepted. 

WiUiam  T.  Oould  and  James  L.  PeUgrUj  for  the  plaintiff  in 
error. 

MUUn  and  JacUon,  a/nd  E.  Stames^  contra. 

By  Court,  Lumpkin,  J.  1.  The  first  question  made  in  the 
record  and  discussed  by  counsel  is,  Was  this  an  arbitratioD 
under  the  rule  of  court,  or  under  the  act  of  1856»  or  both? 

There  was  a  case  pending  in  court  between  these  parties,  and 
there  was  a  rule  of  reference  made  of  it  by  order  of  the  courts 
with  the  consent  of  parties.  Subsequently  there  was  an  agree- 
ment entered  into  out  of  court  to  submit,  not  only  the  matton 
embraced  in  the  writ^  but  other  matters  in  dispute  not  included 
therein,  but  germane  to  them.  The  agreement  to  submit  pn^ 
vides  distinctly  that  the  arbitration  shall  be  subject  to  the  role 
of  reference  taken  in  the  case,  as  well  as  to  the  terms  and  ]/» 
wions  of  the  act  of  1858. 
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Now,  the  role  of  Tefeienoe  expressly  declares  that  the  awud 
may  be  excepted  to  for  *^  firand,  accident,  or  mistake.''  And  yet 
connsel  for  the  defendants  in  error  insist,  and  so  the  conrt  de* 
cided,  that  inasmuch  as  the  act  of  1856  anthorizes  an  award  to 
be  excepted  to  only  for  frand  or  oorroption  in  the  arbitrators, 
the  alleged  mistake  in  this  award  is  not  examinable  inta 
His  honor  the  presiding  judge  remarks:  ''  Bat  when  the  sub- 
mission of  the  seventh  of  July,  1858  [it  should  have  been  the 
eleventh  of  June,  1858],  the  case  of  the  parties  as  therein 
stated  was  brought  strictly  within  the  provisions  of  the  act 
under  which  the  submission  was  made; "  meaning  the  act  of 
1856.  Is  this  so?  and  is  this  conclusion  drawn  firom  the  fact 
that  the  submission  was  subsequent  to  the  rule  of  reference? 
This  inference  would  have  been  legitimate  had  the  submission 
fiEoled  to  adopt  the  rule  of  reference,  and  the  terms  of  the  law 
had  been  repugnant.  But  instead  of  this,  it  recites  the  pend* 
ing  of  the  action  between  these  parties,  and  the  order  of  the 
court  referring  the  matters  in  issue  to  arbitrators;  and  then 
stipulates,  as  we  have  already  stated,  that  the  arbitration 
shall  be  "  subject  to  the  rule  of  reference  taken  in  the  case." 
We  confess  we  are  unable  to  see  how,  under  these  circum* 
stances,  the  rule  of  reference  is  superseded  or  abrogated  by  the 
submission,  although  the  former  be  prior  in  point  of  time. 

The  most  that  can  be  said  is  that  the  submission,  from 
inadvertence  or  some  other  cause,  has  presented  two  contradic- 
tory rules  to  control  the  arbitration  and  award.  Upon  what 
principle  are  the  defendants  in  error  entitled  to  the  full  benefit 
of  the  fifteenth  and  sixteenth  sections  of  the  act  of  1856,  and 
to  insist  that  the  award  can  be  attacked  only  for  fraud  and 
corruption  according  to  the  fifteenth,  or  fraud  or  corruption 
according  to  the  sixteenth,  section  of  said  act?  May  not  the 
plaintiffs  in  error  contend  with  equal  plausibility  and  propri- 
ety that  the  award  may  be  revised  for  "  fraud,  accident,  or 
mistake,"  according  to  the  rule  of  reference? 

It  is  the  duty  of  the  court  to  harmonize,  if  possible,  these 
apparently  inconsistent  stipulations  in  the  submission  so  as  to 
give  effect  to  every  part  of  it.  The  terms  of  the  rule  of  refer- 
ence itself,  if  carefully  scrutinized,  settle  this  difficulty  conclu- 
sively. After  providing  that  the  award  of  the  arbitrators  shall 
be  final  between  the  parties,  no  appeal  to  any  court  lying 
therefrom  "except  for  fraud,  accident,  or  mistake,"  it  was 
further  ordered  "that  the  parties  have  leave  to  be  represented 
by  their  counsel  before  the  arbitrators;  and  that  the  latter  be 
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guided  by  the  rules  laid  down  for  the  regulation  of  arbitratota 
in  the  act  of  March  6, 1856." 

Here  we  have  a  key  to  unlock  the  true  intent  of  the  parties, 
when  they  agreed  in  the  submiBsion  that  the  arbitration  ahall 
be  subject  both  to  the  terms  of  the  act  of  1856  and  of  the  rule 
of  reference;  they  intended  that  the  arbitrators  should  be 
guided  in  their  proceedings  by  the  act  of  1856,  examining  the 
parties  as  witnesses,  etc.,  but  imposing  no  restriction  upon  the 
right  of  either  to  except  to  the  award  for  ^'  fraud,  accident^  or 
mistake."  This  we  hold  to  be  the  obvious  and  undoubted  con- 
struction of  the  submission. 

2.  Was  the  alleged  mistake  inquirable  into,  upcm  the  dis* 
closures  made  by  Joseph  Milligan,  one  of  the  arbitrators?  We 
do  not  find  it  necessary  to  decide  this  point  under  the  further 
view  which  we  have  taken  of  this  case.  We  will  say,  however, 
that  we  see  serious  objections  against  permitting  an  arbitrator 
to  impeach  his  award,  as  well  as  a  juror  his  verdict,  long  sub- 
sequent to  the  time  when  the  finding  has  been  rendered.  The 
award  in  this  case  was  signed  the  sevmith  day  of  July,  1858, 
the  parties  were  furnished  each  with  a  copy  on  the  eighth,  and 
no  complaint  is  made  by  the  arbitrator  until  the  fifteenth  of 
that  month.  Jurors  no  doubt  often  become  dissatisfied  with 
their  verdicts,  and  courts  with  their  judgments;  still  they  must 
stand  as  the  law  of  the  case.  If  the  £EUst  be  as  all^^  in 
Hilligan's  letter,  that  the  arbitrators  awarded  to  the  plaintiffs 
a  gross  amount  of  possible  profits  and  deducted  nothing  for  the 
profits  shown  to  have  been  actually  made,  the  law  certainly 
would  provide  some  way  to  enable  the  defendants  to  aacertain 
and  correct  an  error  so  gross. 

3.  This  brings  us  to  the  last  and  main  ground  of  objection 
to  the  award,  and  that  is  the  want  of  sufficient  cause  of  action 
against  the  defendants  apparent  on  the  fooe  of  the  record. 
The  plaintifiis  in  error  maint>ain  that  the  defendants  in  error 
claim  in  their  declaration  and  by  the  submission  damages  for 
what,  by  their  own  showing,  is  only  a  public  nuisance,  for 
which  no  private  action  lies. 

There  is  no  dispute  that  the  general  rule  of  law  is,  that  a 
private  action  will  not  lie  for  a  public  nuisance.  It  is  the  sul> 
ject  of  indictment,  not  of  action.  The  reason  of  the  rule  is, 
that  it  would  create  a  multiplicity  of  actions,  one  being  as  well 
entitled  to  bring  an  action  as  another,  and  therefore,  in  cases 
of  public  nuisance,  the  remedy  must  be  by  indictment:  Ca 
Lit  56  a;  Boll.  Abr.  88-110;  Anonymam^  Moose,  180;  2  BrownL 
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147;  Thomoi  ▼.  Sorrdl^  Vaiigh.  841;  Fimem  ▼.  Hovendm^  On, 
Elis.  664;  Rex  v.  BeUerUm^  5  Mod.  142;  Carth.  171;  Jpmm  t. 
Moarej  1  Salk.  15;  8  Bla.  Com.  219;  The  Ju9iiee$  r.  Qriffifn^  15 
Ga.  61y  62.  The  declaration  and  sabmisrion  set  out  a  pablio 
nniBance — ^the  obstraction  of  a  navigable  river. 

To  this  general  rule  there  is  an  exception,  namely,  that  if 
by  such  a  nuisance  the  party  suffered  a  particular  damage,  as 
if  by  stopping  up  the  highway  by  logs,  any  horse  throws  him, 
by  which  he  is  hurt  or  wounded,  an  action  lies:  Cro.  Jao.  446; 
Keb.  849.  Now  the  point  at  issue  is,  do  the  plaintiflb  come 
within  the  exception? 

In  this,  as  in  many  other  cases  where  the  general  principle 
has  been  departed  finom  by  ingrafting  exceptions  upon  it,  the 
line  of  demarkation  frequently  becomes  too  dim  and  attenuated 
to  be  distinctly  visible  or  clearly  stated.  We  have  examined 
with  some  care  the  numerous  precedents,  English  and  Amer^ 
ican,  upon  this  subject;  and  it  is  not  quite  satisfiactory  to 
myself  to  determine  on  which  side  the  weight  of  authority 
piepcmderates.  There  is,  therefore,  a  want  of  entire  confl* 
dence  in  the  result  at  which  the  court  has  arrived.  The  ques- 
taon  has  received  various  determinations,  according  to  the 
circumstances  of  each  case. 

In  PatM  V.  Pairichj  Carth.  194,  it  was  said  by  Lord  Holt 
that  if  a  highway  be  so  stopped  that  a  man  is  delayed  a  little 
while  on  his  journey,  by  reason  whereof  he  is  damnified,  or 
some  important  affair  neglected,  that  it  is  not  such  a  special 
damage  for  which  an  action  on  the  case  will  lie;  but  that  the 
damage  ought  to  be  direct,  and  not  consequential,  as  the  loss 
of  his  horse  or  some  corporal  hurt,  in  falling  into  a  trench  in 
the  highway. 

I  will  not  refer  to  the  case  of  Albert  t.  Oroees,  1  Esp.  148, 
decided  by  Lord  Kenyon,  and  a  strong  case  in  fiivor  of  the 
defendants:  1.  Because  the  authority  of  that  case  has  been 
greatly  shaken;  and  2.  Because  it  was  adjudged  since  the 
revolution,  and  consequently,  not  to  be  r^^arded  here  further 
than  its  intrinsic  merit  demands. 

The  case  of  ChiehuUr  v.  L^Mmdge^  Willes,  71,  appears  to 
be  the  last  adjudged  case  in  England  on  the  subject  prior  to 
the  revcdution;  and  is  the  leading  case  relied  on  to  uphold  the 
contrary  doctrine.  It  is  briefly  this:  The  defendant  obstructed 
the  highway  by  a  ditch  or  gate  across  the  road,  by  means  of 
which  the  plaintiff  was  obliged  to  go  a  longer  and  more  diffi- 
cult way  to  and  from  his  close;  and  the  defendant  opposed  the 
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OMJUUIUnOV    OV   HATmSLB    8lBBAM    II   PUBUD   HOBJJRn^    Ihtffam  ▼• 

Ap*^  Cbi,  07  Am.  Dm.  464^  aad  OMM  ttted  in  the  aote  471. 

VoB  Spksal  Damaob  RnuLTURi  nM»i  Onaimjuiioir  or  KAvnAU 
81BSAII,  RwoTBBT  MAT  SB  Had:  HhNM  Y.  Chodbomrm^  fiO  Am.  Dea  641s 
n^kr.  Lamrmce,  Id.  274;  iforttiT.  j9&^  S2Id.  6S. 

Statdtb  cuhubknoio  Abbrrition,  how  Ajimab  SuBMJBnni  BT  Pabxibi: 
8m  Comger  ▼•  Dion,  66  Am.  Deo.  93^  note  96. 

Awabdb  will  bb  8bt  abidb  ih  Equttt  bob  Fbaub^  Aouuwun^<mHiBrAEH 
in  the  ebeMM  of  etatiitM:  Samdr.  i?eeUiN0ftMs  88  Am.  Deo.  476t  MmUnw^. 
NcfTk,  66  Id.  313;  Xmermm  ▼.  UdaU,  37  Id.  604. 

BviiMEircB  or  Qvb  Arbrbatob  as  to  bu  Mibtakb  01  MAxna  Awakb 
ii  not  mfficient  to  eet  it  aaidBv  wh«n  the  mietake  dow  not  Appear  on  tiie  Imat 
of  the  award  or  elBewhere,  and  is  denied  by  hie  fellow-aitNtntor:  BoOar4  v. 
iMmfkm,  02  Am.  Deo.  126. 

AWABD  WILL    BB   8bT  ABISB   BOB   MnTAKB  OV   LaW    ApTBABIBO   02f    ITI 

f A€Bs  MfMrom  ▼.  Aorrii^  66  Am.  Deo.  613;  sm  B^fon  ▼.  Tkwmfmm,  67  Id. 
680. 


Tillman  v.  Davis. 

(BB  CtooneiA,  4M.] 

BHlMFFTi  RbTUBN  OV  SbKVJUB  oh  WbD  OAHBOr  BB 

or  pime%  exeept  for  band  or  eolhinMn. 

Action  on  promiBBory  note  against  Dennaid  and  Davis. 
From  the  entries  upon  the  original  and  second  original  deda* 
rations,  both  parties  appear  to  have  been  regolarly  Served. 
Verdict  and  judgment  were  for  the  plaintiff.    Davis  moved  to 
set  aside  the  judgment,  on  the  ground  that  he  was  only  a  smvt  j 
on  the  note,  and  that  he  gave  the  plaintiff  notice  to  sue  the 
principal;  that  the  suit  was  brought  against  himself  and  the 
principal  within  three  months  after  that  notice,  but  the  princi- 
pal was  never  duly  served  with  the  writ;  that  he  was  not  served 
until  after  the  term  of  court  passed  to  which  the  writ  was  Bued, 
and  therefore  the  court  had  no  jurisdiction  of  the  suit;  and 
that  Dennard  was  insolvent    And  these  fieu^  Davis  oflRned  to 
prove.     The  court  denied  the  motion,  and  Davis  excepted. 
The  court  overruled  the  exceptions,  and  Davis  sued  out  a  writ 
of  eertiofari.    Upon  the  hearing  of  the  c^rtioran  in  the  superior 
court,  it  was  admitted  that  the  interrogatories  of  the  riieriff 
had  been  taken  since  the  hearing  in  the  inferior  court,  and 
that  the  sheriff  admitted  that  he  had  not  served  DeonanI 
within  the  proper  time,  but  that  the  service  was  made  before 
the  term  to  which  the  suit  was  brought,  and  by  the  consmt  ci 
Dennard  was  dated  back  to  the  proper  time.    The  court  r»> 
ftised  to  consider  any  matter  not  disclosed  by  the  record  of  the 
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lower  oonrii  and  mutained  the  certiorari^  and  ofermled  the 
deciflioD  of  the  inCsrior  ooart  TUlman  excepted  and  aaaigned 
error. 

Wutf  and  Kimbwugh  and  JBoff,  fixr  the  plaintiff  hi  error. 

Va$on  and  Davts^  and  McCay  and  HamhimM^  contra. 

By  Court)  Lumpkih,  J.  Of  conrBe  the  testimony  of  Bojnton, 
the  sheriff  of  Dougherty  county — taken  after  the  case  was  do* 
dded  in  the  inferior  ooort — was  properly  disregarded  npon  the 
hearing  of  the  certiorari.  Had  that  evidence  been  in,  it  woald 
have  sostained  the  retom  of  Boynton,  the  sheriff;  and  we 
shoold  have  been  saved  the  necessity  of  inquiring  whether  the 
rotum  of  that  officer,  as  it  stands,  can  be  controverted.  The 
case  depends  upon  the  dedsion  of  that  question*  If  Dennard 
was  regularly  served,  as  he  appears  to  have  been  by  the  retom 
of  the  sheriff,  Davis  was  concluded  by  the  judgment. 

The  question  has  not  been  adjudicated  by  this  court  It  is 
true  that  in  Higge  v.  Hy^n^  8  Ga.  317,  this  court  said  an  offi- 
eial  retom  by  the  sheriff  on  a  ca.  $a.  or  fi.  fa.  could  not  be  con* 
troverted;  and  that  a  party  injured  by  a  fidse  return  of  this 
sort  is  remitted  to  his  action  against  the  sheriff.  But  that 
point  was  not  reaUy  in  the  case,  nor  waa  the  judgment  of  the 
court  put  upon  that  ground. 

So  in  Parker  v.  JewMfng9,  26  Ga.  140,  this  court  permitted  a 
defendant  in  execution  to  resist  the  payment  of  the  fi.  fa,  by 
affidavit  of  illegality,  where  there  was  an  entry  of  service  upon 
the  writ  by  the  sheriff,  that  he  had  left  a  capj  at  the  defend- 
ant's most  notorious  place  of  abode;  it  appearing,  or  at  least 
being  conceded,  that  the  defendant  at  the  time  resided  in  a 
different  county.  But  the  point  discussed  and  decided  there 
was  whether,  when  the  defendant  has  not  been  served,  he  can 
get  rid  of  the  judgment  by  affidavit  of  illegality.  And  the 
proposition  as  to  the  right  of  the  party  to  traverse  the  sheriff^s 
return  was  not  raised  or  considered. 

We  shall  treat  the  questicm,  therefixre,  as  ree  imiegra  in  this 
court. 

Upon  examination  it  will  be  found  that  the  conclusiveness 
of  the  sheriff's  return,  both  upon  mesne  and  final  process,  is 
assumed  as  one  of  the  axiomatic  truths  of  the  law,  and  the 
principle  is  found  scattered  broadcast  throughout  the  whole  of 
the  text-books  and  reports,  both  in  England  and  in  this  coun« 
try,  except  in  the  state  of  Ckmnecticut,  where  a  contrary  doc- 
trine  has  obtained. 

^'The  return  of  a  sheriff,"  says  Baron  Comyn,  ^^is  of  such 
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Ugh  regard  that  generaUy  no  ayennent  shall  be  admitted 
against  it  As  if  A  be  returned  to  be  ontlawedy  he  oannot  say 
that  he  was  only  ftuzrto  or  quinto  ex(ictU8:  Kit.  280.  If  the 
sheriff  return  issues  upon  B,  it  cannot  be  averred  by  A,  to  save 
the  issues,  that  his  name  is  not  B:  2  Roll.  462, 1.  6.  If  the 
sheriff  in  rediswirin  returns  accem  ad  terras^  etc.,  it  cannot  be 
assigned  for  error,  ^icod  nan  aecedrii :  1  Leon.  188.  If  ooroneiB 
make  a  return,  it  cannot  be  said  that  only  one  made  the  re- 
turn: Ld.  Baym.  486.  If  a  sheriff  returns  scire  feci  A  Centn' 
vn'meM'i  A  cannot  plead  nonfon^:  CraElis.872;  2MDd.lO:'' 
•  Com.  Dig.,  tit  Betom,  O,  290,  291. 

Sheriff's  return  is  not  traversable;  but  you  may  have  an 
action  for  a  false  return:  Loft.  631;  iZea;  v.  £IiifM,  4  Burr.  2129; 
Barr  v.  SatckmUj  2  Stra.  8ia 

But  I  will  not  multiply  citations  iqion  this  point  I  have  in- 
vestigated carefully  in  Brooke's  and  Viner's  abridgments,  and 
traced  the  question  to  its  fountain-head,  and  find  it  well  settled 
that  by  the  common  law  no  averment  will  lie  against  the  sher- 
iff's return,  and  one  reason  assigned  amongst  others  is,  that 
he  is  a  sworn  officer,  to  whom  the  law  gives  credit:  Jenk.  143^ 
pi.  98.  There  are  some  exceptions  to  the  general  role  in  favw 
of  life  and  liberty,  and  some  modifications  made  by  Beyenl 
ancient  statutes.  But  they  are  slight  and  restricted  to  retoma 
upon  particular  subjects,  and  do  not  affect  the  present  case. 
It  is  also  true,  that  while  the  return  of  the  sheriff  in  certain 
eases  will  not  be  allowed  to  be  controverted  in  the  same  action, 
an  averment  may  be  made  contrary  to  the  same  return  in 
another  action. 

I  lay  down  another  proposition,  which  seems  to  be  uniform 
and  incontrovertible:  that  a  return  of  the  sheriff  which  is  de- 
finitive to  the  trial  ctf  the  thing  returned,  as  the  return  of  the 
sheriff  upon  his  writs,  cannot  be  traversed:  Brooke's  Abr.,  tii. 
Averment;  19  Vin.  Afar.,  tit.  Betum. 

All  the  American  authorities  are  colleoted  in  appendix  to  S 
Phill.  Ev.,  Cowen  A  Hill's  Notes,  794,  note  d,  and,  as  I  stated 
in  the  beginning  of  this  opinion,  with  a  solitary  exceptioii, 
there  is  an  unbroken  array  ctf  American  cases  in  fovor  of 
the  well-established  English  rule,  that  as  between  the  parties 
to  the  prooess  or  their  privies,  the  return  at  the  sheriff  is 
usually  conclusive^  and  not  liable  to  collateral  impeachmeiEti 
except  for  firaud  or  collusion — a  rule  so  necessary  to  secure  the 
rights  ol  the  parties,  and  to  give  validity  and  effect  to  the  aets 
of  ministerial  officers,  leaving  the  persons  ii^ved  to  thsiff 
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redrees  by  an  action  for  a  &l8e  retom;  and  thai  thia  role  con- 
clnding  the  parties  applied  to  mesne  procefls,  by  wbieh  tba 
parties  are  brought  into  court 

I  will  not  consume  time  in  reviewing  the  Ckmnecticut  oaaaa. 
Suffice  it  to  say  that  in  Watson  ▼.  Watson,  6  Conn.  334,  Cliiel 
Justice  Hoemer,  who  delivered  the  meager  opinion  of  the  eomii 
says,  distinctly,  that  it  is  a  general  rule  of  the  English  eommea 
law  that  the  return  of  the  sheriff  is  conclusive,  both  as  it  ve- 
spects  mesne  and  final  process,  there  being  no  distinction  made 
between  the  two  in  Westminster  HalL  But  that  in  Connedi- 
cut  a  contrary  doctrine  had  prevailed;  and  that  he  was  unable 
to  assign  the  precise  reason  for  this  departure  from  the  English 
eonmion  law. 

This  concession  is  sufficient  to  satisfy  a  judge  in  Geaigja 
what  his  duty  is. 

It  may  be  supposed  that  to  make  the  returns  of  an  officer 
prima  facie  evidence  of  their  truth  would  be  a  sufficient  se- 
curity for  the  rights  of  the  people,  and  to  provent  the  perpe- 
tration of  irreparable  wrong.  But  that  is  a  matter  for  the 
legislature,  and  not  for  the  courts. 

By  the  act  of  1840  (Pamphlet,  p.  40;  Hotehkiss,  627),  » 
turns  made  under  oath,  by  virtue  of  any  rule  or  order  of  the 
court,  are  traversable.  But  the  legislature  has  not  seen  fit  to 
extend  the  right  to  the  ordinary  returns  made  by  a  sheriff  ea 
processes  in  his  hands.    Where  they  stop,  we  most  stop. 

Stbphxns,  J.,  concurred. 

BENNiNa,  J.,  delivered  a  dissenting  opinion. 


BsruBir  of  Sbbvks  or  Pboobm  d  CkmcLimiTs  oir  Pixnai  io 
when  ooUatarally  oallad  in  qnesfeioii:  Be^mtkU  y.  IngenoBf  49  Am.  Deo.  S7| 
JTeNteY.  Samnum,  84  Id.  646^  note 640;  £mowUi  ▼•  Lard,  Id.  026;  aee  Jamm 
r.  Oimmmrdal  Jkmk,  86  Id.  419. 


Bethunb  V.  Hughes. 

[28  OlOMIA,  MO.) 

BxATinn  Smomnuva  Orrr  to  Estabubh  avd  Kbsp  ur  ICabkst doasMt 
anthoriie  the  dty  to  prohibit  penone  from  eelling  elaewhere  merketiMe 
eitiolee  within  the  market  hoon,  though  the  etetate  ewitiAie  a  pnvioe 
•athoriiing  the  city  to  grant  lioeneee  to  aell  maiketable  artidee  elae- 
where  than  at  the 


ELkBSAS  CORPUS  sued  out  against  Hughes,  niarshal,  eta,  by 
Bethnne,  who  applied  to  be  disohaiged  fiom  imprisonmenti 
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under  a  warrant  issued  by  the  city  oonndl  of  Colombos  text  a 
violation  of  one  of  the  market  ordinances  of  that  city  which 
made  it  a  penal  offense,  punishable  by  fine,  for  any  person  to 
eontract  for  or  vend  any  marketable  articles  before  the  public 
market  opened,  or  at  any  place  within  the  city  limits  during 
market  hours  except  at  the  market-house,  or  to  deliver  such 
articles  at  any  place  save  the  market-house,  during  market 
hours.  The  legislative  enactment,  under  authority  of  which 
this  ordinance  was  passed,  is  contained  in  the  i^inion.  The 
court  refused  to  disdiarge  the  petitioner,  who  therefore  assigns 
error. 


James  N.  Bethunej  in  prt>pria  perwna^  and  B.  Y.  Matfinf  tot 
the  plaintiff  in  error. 

John  Peabodyj  contra* 

By  Court,  Lumpkin,  J.  The  only  question  which  we  pio* 
pose  to  consider  and 'decide  is.  Did  the  mayor  and  council  of 
the  city  of  Columbus  have  the  power  to  pass  an  ordinance 
making  it  penal  to  sell  such  articles  as  are  usually  vended  at 
a  public  city  market  at  any  other  place,  within  certain  hours, 
than  at  the  market? 

By  the  third  section  of  the  act  of  1868,  it  is  declared  that 
^fhe  mayor  and  council  of  the  city  of  Columbus  shall  have 
the  power  to  establish  and  keep  up  one  or  more  public  markets 
in  said  city  for  the  sale  of  poultry,  eggs,  butter,  milk,  fresh 
meats,  and  vegetables  of  any  kind,  and  all  other  such  articles 
as  are  usually  vended  at  tiie  city  public  market,  and  shall 
govern  the  same  as  such  mayor  and  council  shall  deem  neces- 
sary and  proper;  and  may  prescribe  and  enforce  fines  and  pen- 
alties for  a  violation  of  the  market  laws  and  regulations. 
Provided,  however,  that  said  mayor  and  council  may  grant 
private  licenses  for  the  sale  of  marketable  articles,  or  any  of 
them,  at  a  place  or  places  in  said  city  other  than  the  public 
market,  upon  such  terms,  regulations,  and  control  as  the  said 
mayor  and  council  may  adopt:"  Pamphlet  Acts  1858,  128. 

It  will  be  seen  that  tiie  act  contains  only  a  broad  grant  ^to 
establish  and  keep  up  a  market "  or  markets  at  one  or  more 
public  places  in  the  dty.  It  confers  no  power  to  prohibit  the 
sale  of  marketable  articles  elsewhere  than  at  the  market-place. 

Now,  it  is  lud  down  expressly  in  Grant  on  Corporations, 
176,  and  in  Mayor  of  MaceUfidd  v.  Chapman^  12  Mee.  A  W. 
18,  that  the  grant  of  a  market  does  not  of  itself  imply  thi 
power  to  exclude  all  perscms  finom  selling  elsewhere  markair 
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able  artiolefl  within  market  hours.  And  we  find  no  power  con- 
travening this.  Mr.  Grant  adds  that  ^^it  may  be  taken  fiur  law 
that  the  king  himself  ooold  not»  at  the  present  day,  wavej  the 
right  to  enforce  so  great  a  restriction  upon  trade:'*  Id.  Per^ 
haps  parliament  in  its  omnipotence  might.  Whether  cm 
repablican  legislature  has  this  power,  it  is  unnecessary  to  de-' 
oide.  It  is  enough  to  know  that  they  have  not  undertaken  to 
exercise  it  in  the  present  case. 

And  they  will  hesitate  long  before  they  will  knowingly  com- 
pel decent  poor  women  and  boys  to  attend  at  the  market-place, 
to  mingle  with  the  rabble  that  often  assemble  there,  in  order 
to  sell  a  few  pounds  of  butter  or  a  few  vegetables;  before  they 
will  coerce  poor  men  who  bring  in  poultry  and  eggs  on  their 
load  of  wood  to  wait  for  hours  before  they  can  return  to  their 
labors,  remaining  around  the  market  exposed  to  the  weather; 
or,  indeed,  before  they  will  restrict  any  person,  in  this  land 
of  liberty,  from  selling  his  cotton,  com,  wheat,  beef,  pork, 
chickens,  or  anything  else  when  he  pleases,  where  he  pleases, 
and  to  whomsoever  he  pleases. 

After  the  judgment  of  the  court  was  pronoonoed  in  this  case, 
my  attention  was  called  to  the  proviso  in  the  statute  authoris- 
ing the  mayor  and  council  to  grant  private  licenses  for  the 
sale  of  marketable  articles  at  places  in  said  city  other  than  the 
public  market.  It  was  supposed  that  the  power  was  deduci- 
ble  by  necessary  implication  from  those  words.  This  clause 
did  not  escape  observation.  It  does  not,  it  will  be  presumed, 
authorise  a  license  to  sell  generally  over  the  dty,  but  at  a  par- 
ticular place  or  places  other  than  at  the  market-house;  and 
therefore  does  not,  by  implication,  authorise  a  general  prohibi- 
tion,  such  as  that  contained  in  the  ordinance.  A  power  like 
that  under  consideration  should  not  depend  upon  doubtful  im- 
plication— one  which  it  is  exceedingly  questionable  whether 
the  legislature  itself  can  exercise  or  delegate  to  others. 

Again:  it  is  insisted  that  as  the  power  is  given,  not  only  to 
establish  but  to  keep  up  a  market,  and  as  this  cannot  be  done 
but  by  prohibiting  sales  elsewhere,  the  power  to  do  this  is 
necessarily  included  in  the  grant  as  indispensable  to  its  exer- 
cise. Bven  this  result  would  not  justify  the  assumption  of 
power  not  delegated.  The  most  that  could  be  said  would  be 
that  the  grant  would  prove  unavailable.  But  it  is  not  true  in 
point  of  foot  And  here  lies  the  fundamental  error  of  this 
whole  doctrine.  A  market  may  be  established  in  such  a  way 
as  to  induce  most  persons  who  vend  articles  to  go  there  fox 
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that  porpoBe.  It  poeeesses  inherent  adrantages  »yer  other 
places.  Property  sold  in  market  is  attended  with  certain  in- 
ddenta  which  do  not  attach  to  private  sales.  Besides,  stalls 
and  other  conTeniences  might  be  famished  without  expense  to 
the  producer.  Even  bounties  and  premiums  may  be  awarded, 
BO  as  to  encourage  both  the  quantity  and  good  quality  of  the 
articles  vended  at  the  market.  Individuals  are  compelled  to 
hold  out  inducements  to  secure  trade:  why  should  not  com- 
munities be  required  to  do  Ae  same  T  Private  persons  coax 
trade  to  their  doors;  whereas  municipid  corporations  force  it 
to  their  market-places  by  penal  enactments,  levying  a  tax  at 
the  same  time  upon  the  producer  to  supply  their  treasury  with 
revenue.  Let  the  burden  fall  where  it  ought  to  fall — ^upon  the 
consumer.  In  short,  let  anything  and  everything  be  done 
rather  than  restrict  commerce,  rather  than  force  and  inipris9n 
trades-people,  to  coerce  them  to  submit  to  all  kinds  of  discom- 
fort and  inconvenience,  not  to  say  loss,  to  gratify  the  selfish- 
ness or  avarice  or  convenience  of  a  favored  few;  to  be  taxed 
to  support  the  pomp  and  parade  of  a  few  municipal  lords. 

The  best  feeling  formerly  subsisted  in  our  country  towns 
between  the  consumer  and  the  producer;  they  were  mutually 
respectful  and  friendly;  the  country  people  frequently  con- 
tracting  with  the  citizen  consumer  for  weekly,  or  even  wintor 
or  summer,  or  yearly  supplies  of  certain  edibles.  Weights 
and  measures  were  satisfactory,  and  prices  remunerating. 
The  wives,  daughters,  and  boys  of  the  small  fiurmer  were 
treated  with  the  civility  due  to  their  sex  and  condition.  But 
how  changed  under  these  anti-free-trade  regulations.  No  won- 
der that  irritation  has  taken  the  place  of  good  feelingi 

A  convention  of  the  people,  called  by  the  people,  I  would 
most  respectfully  suggest,  is  imperiously  needed  to  impose  ad- 
ditional restraints  upon  the  powers  of  the  legislature,  now  mors 
unlimited,  in  the  opinion  of  some  of  our  ablest  jurists,  than 
those  of  the  British  parliament.  Our  honest,  simple-hearted 
ancestors  supposed  that  when  they  had  guaranteed  trial  by 
jury,  freedom  of  the  press,  and  of  religious  worship,  no  mors 
was  needed.  Our  state  constitution  contains  fewer  safeguards, 
perhaps,  than  any  other  in  the  Union.  The  new  states  are  ht 
ahead  of  this,  and  most  of  the  old  states,  in  this  respect.  But 
times  have  changed.  And  well  as  our  system  has  worked  in 
dajTs  past,  a  bill  of  rights  is  demanded.  The  great  funda> 
mental  principles  of  human  rights  should  be  put  beyond  tbs 
reach  and  control  even  of  constitutional  change  by  the  legi»' 
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lature.  Let  the  sovereign  people  convene,  and  say  to  the  law* 
making  power.  Thus  far  shalt  thou  go,  and  no  further. 

Excessive  legislation — ^the  vice  of  all  free  governments — ^Is, 
perhaps,  the  fault  of  the  state.  Through  haste,  inadvertence, 
and  other  causes,  case  legislation  and  class  legislation  is  to  bo 
found  frequently  upon  our  statute-book.  Something  should  be 
done  to  arrest  Uiis  evil.  The  dearest  rights  of  the  people  are 
jeopardised. 

A  peaceable  dtisen,  who  discharges  punctually  all  his  public 
duties,  and  respects  scrupulously  the  rights  of  others,  should 
be  left  free  and  untrammeled  as  the  air  he  breathes,  in  the 
pursuit  of  his  business  and  happiness.  Fetters  are  equally 
galling,  whether  imposed  by  one  man  or  by  a  community;  and 
I  am  not  ashamed  to  confess  that  the  best  sympathies  of  my 
heart  are,  and  always  will  be,  interested  for  one  who  is,  or  may 
be,  incarcerated,  because,  in  the  proud  consciousness  of  a  free- 
man, he  claims  the  right  to  oflfer  for  sale,  at  any  hour  of  the 
day,  on  the  highway  or  in  the  streets,  as  interest  or  inclination 
may  prompt  him,  any  conmiodity  he  may  possess,  the  traffic 
in  which  is  not  forbidden  by  the  laws  of  the  land. 

Judgment  reversed. 

Fowaa  10  HraisuiH  abb  Ksv  vr  Mabctt  win  eoabls  s  ei^  to  pro- 
bibit  the  nla  of  markotable  wtielM  alaewhore  during  aarkot  iMvn;  Imt 
Umo  is  a  eonfliot  of  mtfaority  npoa  this  point:  Koto  to  RMmom  ▼.  Maifor  f^ 
froMki^  S4  Am.  Deo.  68S.  \^  BU  L<mk  ▼.  Weber,  44  Ho.  661,  it  wm  hold 
that  the  oitj  of  St  Looi%  vnder  iti  oharter  eothoriimg  it  to  ''eetaUieh  mar- 
keto  and  market-plaoe^  and  to  regolato  the  Tending  of  meat^"  had  power  to 
proTide  by  ordinanoe  that  no  penon,  not  being  the  leHee  of  a  batdber'e  atall, 
ahoold  adl  or  offer  lor  aale  in  market  or  elaewhere  any  fieeh  meat  in  leea 
qtEumtttieethan  one  qnarter;  and  the  ooort  refoaed  to  adopt  the  prindplea 
laid  down  in  the  piinoipal  oaee^  and  in  ^f.  Ptml  t.  Laidhm,  2  Minn.  190^ 
whioh,  it  waa  aaid*  would  render  it  impoaaible  to  keep  np  the  market  eyetom. 
In  Badkkm  t.  JeoMieom  63  On.  616^  it  wae  held  that  a  market  ordinanoe  wm 
■sthoriaed  by  the  etatote^  and  waa  therefore  not  obooiiona  to  the  deeirien  ia 
the  ifiMQal  eaea 
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EzBOim  It,  when  it  ia  ezecnted  nnder  genenl  poww  ol  Attorney,  1^ 
whleh  fbe  a^^t  is  anthorized  "  to  make  and  ezeoate  eonTeyaaeei^'*  aa4 
where  the  pnrchaae-inoney  ia  reoeired  by  the  principal.    Id, 

lb  Ijabiliit  of  Pbdigifal  OB  Aobnt  fob  Sbllino  UNwsouaoiia  Pb^ 
TmoNi, — If  proviaiona  aold  for  conanmption  are  nnaonndy  and  the  aallar^ 
or  thoM  employed  by  him  in  preparing  them  for  market^  might  hBFo 
kBfltwn  it  by  the  ezerdM  of  ordinary  care  and  diligenoa^  tbo  pcinclpall% 
Ax.  Dml  Vol.  LZXm-ei  WBL 
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•rimiMlljrIidiKwiMttwiBpoiiifcof  fMlb«kBOTitorBOt    BlIaokM 
if  Um  dateduit  did  noi  know  i^  ud  Mold  not  bAve  knovm  il  by 
muj  uid  ptoper  prodHioe  and  oaie.    SmmUr  ▼.  Aofi^  16C 

lb  BftBACHOFlifnjiDPmiifinoFlimsicinTTAaAiinTLonMSaRi 
AaBVT  in  tha  Mope  of  hit  agonpy  is  ■nflUnwitly  ftTwiod  liy  on  ai 
tiiat  the  ifrina^al  had  aotioo  of  tho  lomm  and  damagw  witiinod  1^  tbo 
■pnt  anil  int  fnrth  In  thir  flnnlimtinn,  ■nfl  fiilnil  tn  ifij  the  imi  Ifoan 
▼.  ^iipiBtoN,  448. 

fk  JuDOMim  AOAonr  Pbdioipal  ahb  AaBHrni  Fatob  or  Owns  ov  Gbat 
»MJ  lortiauily  takon  by  tho  agent  nnder  oommand  of  tfao  principal  iaooar 
clnivo  nftm  the  prino^al  aa  to  the  ownonhip  of  tbo  puipaity  im  an 
■alion  by  tbo  agait  against  tha  principal  upon  tbo  impliad  pi«BiBa  «l 
bidsmaity.    Id, 

AGREED  CASE. 
»  flat  Plbaddto  abb  Piuoiici^  UL 

AMENDMENTS, 
flat  Boomry  11)  JiJiwiaara%  <  8L 

AimcALa 

L  OinnBOvHoHisaorGoiurrovKMUoiialBpMiBilli^giltonB  a 

iMga.    r«liri  T.  JfoM^  Ml. 
X  CoHinv-ii4w  Bvui  Baqoiuro  Owhsm  ov  diniaioKnr  TtaH  Oov- 

fivsD  witbfai  ttair  own  cioaa  doao  aok  pMfsQ  in  ObUfonhL    ML 

ANSWEBa 
Saa  ETii»nroi»9L 

AFPEALB. 
flat  PLBUxaro  ijn>  PEAoncflk 

APPEARANCE. 
Saa  JuuiuiKfucui. 

APPOINTMENT, 

Powns;  Wm^i^  A 


APPRAISEMENT. 
Saa  Oo^rKKAMOTp  14 

ABBTERATION  AND  AWARD. 

Paitt  mat  Exam  to  Awabd  oh  Obouvp  or  Miitiki^ 
tba  statata  aonomiing  vbitratioQ  proridea  for  azoeptiona  toawaida  asJy 
on  tba  groond  of  frand  or  oonuption  in  tbo  aibitmtQff%  wban^  wbllo  a 
mm  is  p—*^<»g  In  oonrt^  a  role  rufarring  tba  oasa  to  arintratea  ia  aaada 
by  ordar  ol  tba  court  with  the  consent  of  tba  partias^  wbieh  mlapnmdos 
lor  an  ezccpticn  to  tba  award  on  tbo  ground  of  fraad,  aooidsBt»  or  mia- 
takci  and  tbat  tha  arbitrators  bo  giudod  by  the  rales  laid  down  In  tba 
statute  for  the  regulation  of  arbitrators;  and  in  a  sabsaq^neat  Tiifwia 
of  tlm  Mfn-f  mnA  additional  matters  to  Mylwtggt4<m  Am  nartisB  atkiaa 
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both  the  rule  of  ooori  aod  tbe  BtatQtetooontral  the  %Mtndioai  for  froB» 
tho  rnl<»  of  ooart  and  the  labmisaion  it  will  be  eonelvded  that  the  paitii» 
intended  that  the  arbitrators  ahoold  be  guided  in  their  prooeedings  b^ 
the  statate,  but  that  the  award  mij^t  be  ezoepted  to  en  the  grooad  of 
''fraud,  accident*  or  miatake."    8.  O.  B.  B.  Ox  ▼.  Jfeore^  778. 

S.   ABBITBATOn    SHOCLD    NOT    BB  AlLOWMD  10    ImPIAOH  mS  AWABD  ei^^ 

dayt  after  it  hae  been  rendered,  eemUe.    Id, 

3L  OocKT  WILL  8r  asidm  Awajld  iob  Hdcakb  09  Law  IIadb  bt  Abb»» 
xmATOBB  and  appearing  upon  the  face  of  the  award.    Id, 

lb  Whxbb  bt  pBovmoHS  OF  SuBMnsiOH  TO  Abbitbaxobs  Fsfli  OB  CommiB. 
roB  Plaiktdt  are  to  be  dednoted  from  the  aoMNUit  awarded  to  thti 
plaintiff,  and  are  to  be  paid  by  the  detedant  direotlj  to  the  attomeyi^ 
the  latter  are  not  neeeHuy  pertaM  to  a  motion  to  set  aside  the  award^ 
Bor  to  a  writ  of  error  to  the  judgment  upon  the  BMitta.    AC 


ARREST. 
See  JvDOMBim^  23;  Rbwaxml 

ASSAULT  TO  MURDER. 
See  GBiMZirAL  Ltw»  S-& 

AflSIQHMEIIT  FOR  RKMEFIT  OF  OREDITQB& 
flee  BavKBunoT  axd  TnaLYmsor* 

ASSIONIOENT  OF  OOKTRAOI& 

1.  QuNOt  OmunB  ab  Bquitablb  AmniBicBMT  of  the  debt  or  fuad 

wUoh  It  la  diswB,  where  it  la  of  the  full  amoont  ef  the  demand,  and  i» 
ghen  for  a  ^faluable  ooniideration,  although  it  ie  not  arailable  ae  a  bilB 
ef  exohaage  for  want  of  a  written  aooeptanoe.     Wheatkif  ▼.  Sirobe^  8122, 

%  Wabt  OB  Wbtrbm  Aoobptahob  dobb  HOT  Amor  Patbb's  Riobt  t» 
Ifomnr  Dob  under  an  order  on  a  third  peraon,  but  onlj  the  mode  of 
eoforoing  il  With  the  aooeptanoe,  he  can  auataiB  an  action  upon  th# 
order;  but  without  it|  he  mnat  recover  upon  tbeoiiguial  diwnand  by  foro# 
oKheamignmenl    Id. 

See  EzsooTioira»  26-2& 

ATTAGHMEMTa 

L  WBIT  of  AfTAOHlfBHT  18  OHLT  EfFBCTUAL  TO  CbAHOB  TITLB  TO  000D» 

FBOM  TiMB  OF  IXB  Lbyt.     To^  ▼.  Jfat/ow^  610. 

%  Imrt  OF  Wbr  of  Attaohmbiit  mat  bb  Good  ab  aoAonr  Dbfeitvaht 
TKEBBDr,  and  not  ae  to  third  penona.  This  is  not  so  from  any  difference 
in  the  legal  requiaitee  of  a  levy,  but  ariaea  where  certain  acta  of  such  de* 
f endant  may  conatitnte  a  waiTor,  from  an  agreement  by  him,  or  by  wa^ 
of  eetoppeL    Id. 

t,  AoB  Hbld  bot  to  Oubbtatotb  iMfY  OF  Wbit  of  Attacum kxt.— Wri^ 
of  attachment  being  placed  in  aheriff 'a  hands,  he  proceeded,  in  company 
with  a  sworn  keeper,  to  levy  it  upon  goods  in  defendant's  st'.e.  0» 
arriving  at  the  atore  they  found  it  looked,  and  the  sheriff  placed  \t^ 
keeper  at  the  rear  door,  and  himself  stood  near  the  front  door,  thai  pre- 
venting  any  <me  from  entering  or  departing  from  the  store.  While  th# 
■heriff  waa  standing  thus  deliberating  how  to  effect  an  entranos,  defends 
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mA  iOtd  hit  petition  in  buokwrnaj^  and  preoured  an  order  from  lika 
■taying  all  prooeodingii  at  the  suit  of  hit  erediton  againak  him.  Delen^ 
aat  and  hi*  attorney  then  informed  the  Bheriff  of  thia  reataining  ccdv, 
bat  ahoired  him  no  written  eridsnoe  of  ii^  whereupon  he  demanded  ol 
them  the  key  to  the  store,  which  they  gave  him,  and  he  entered  and 
took  poaaearion  of  its  oontenti.  Held,  that  the  levy  had  not  been  per^ 
footed  before  the  restraining  order  was  made^  Before  onterin|^  the  oA- 
eer  did  not  know  what  goods  were  in  the  stoie^  he  had  made  no  nofta  er 
memorandnm  of  the  levy,  and  in  all  probability  did  not  oonsider  tfaa*  he 
had  seiaed  the  goods.    leL 

i.  LCTT  UFOH  PKBflOHAL  PBOFKBTT  IB  AOT  OV  TaKHTO  POSBBnOir  OVy  md^ 

bkg,  or  attaching  it»  by  the  sheriff  or  other  officer.  As  against  tlia  d»> 
fendant,  no  great  strictness  of  form  is  neoessary;  the  entering  np  ol  his 
property  witii  his  assent  is  sufficient.  Bat  it  is  too  plain  for 
that  there  can  be  no  levy  when  the  officer  does  not  even  know  tho  sal 
of  the  levy.    Id, 

$,  iHTOXXGATDfO    LiQUOR,   HXLD    BT    QhS  WhO   ClAIMB   TO    HOLD    It  IDS 

L4WTUL  PUBF06E,  IS  SuBJiOT  TO  Attachxiht  for  his  debts,  like  otfisr 
property,  and  may  be  sold  for  a  lawful  purpose,  on  an  execution  againsk 
him.  And  ^e  officer  who  has  attached  it,  in  a  suit  against  the  owner, 
is  not  preelndedy  by  the  fact  of  its  being  intoxicating  liqnoc,  from  joat^ 
fying  such  attachment  in  an  action  of  trover,  brought  by  tho  ownsr 
against  him.    NvU  v.  Wheeler,  316. 

lb  "Dmn  Dux  bt  Dbawxb  ov  Obdbb  cabkot  me  Rxaohxd  bt  Attaohmibt 
issued  by  the  creditors  of  the  drawer  after  delivery  and  preaentation  of 
the  order.     Wheadejf  v.  Strobe^  522. 

7.  It  d  PnaoaaiBLB,  as  Pabt  of  Devknbx,  for  defendant  in  garniahmsBl 
to  show  that  there  was  a  valid  judgment  against  his  creditor  whioh  he 
paid  under  the  compulaiQn  of  a  garnishment.    Owm  t.  Howdlf  484. 

8L  Gabnibhxb  ganhot  Avail  Himhmi.f  of  Mxbb  Ibbbqulabiiibb  in  a  soil 
against  his  creditor.    Id. 

t.  Gabbishex  oaknot  Assail  Collatxballt  JxTDoioDrT  Bbtxbbd  AaAonr 
HIS  Crbdttob  upon  the  ground  that  it  was  Toidable.    Id, 

10.  Pabtt  n  bot  Dbprivxd  of  hib  PBOTBonoB  AS  Garbibbxb  from  a  seo- 
ond  payment  on  account  of  mere  irregularities  in  the  original  soik.    /dL 

11.  Maker  of  Nbootiablx  Notb  oabvot  bb  Csabokd  as  Gabkibbxb  ov 
Patxb,  so  long  as  the  note  is  still  current  as  negotiable  paper.  Btmttt 
V.  OarthwaiU,  257. 

12.  Maxbb  of  Negohablb  Notb  canbot  bb  Ohabobd  ab  Garbibhxb  ov 
Patbb  of  Notb  before  its  maturity,  and  he  cannot  be  charged  as  sach 
after  the  maturity  of  the  note,  unless  it  be  affirmatively  shown  that  aft 
the  time  of  serving  the  writ  the  note  was  the  property  of  the  payee.    M 

IS.  Answer  of  Garnishbb  is  not  Evidbnob  of  the  facts  therein  stated 
against  intervenors  in  a  contest  between  them  and  the  garnishors.    Id. 

14.  WiauB  Onb  is  Souobt  to  bb  Charged  ab  Garnishee  of  Payee  cm 
PROMISSORT  Non^  and  a  third  party  intervenes  claiming  property  In 
the  n;.te,  the  presamptioo  is  that  it  came  into  the  latter's  poasession  be- 
fore its  maturity,  and  the  plaintiff  must  show  affirmatively  not  only  tiiaft 
he  did  not  aoquire  it  before  maturity*  but  that  it  was  in  imot  the  prop- 
arty  of  the  payee  at  the  timed  the  service  of  the  wilt  of  ^ 
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UL  Wmms  Axvwemb  of  GABxnaaa,  on  hib  Sxamdutiov  oh  Oats  nr  Tm^ 
CBKDIBIGS  BT  AiTAGKiCENT,  Are  sAtigbctofy  to  tbo  plAintifl»  tliA  jttdgmanl 
ol  the  oourt  may  be  taken  tbareoii;  but  wbftm  hie  Aiurwen  are  nofe  latia- 
^otory  to  the  plAintiff,  An  iasae  may  be  made  up  end  triad  by  a  jury  m 
in  other  caMk     Adatm  v.  Pikr,  410. 

16b  Wkbrs  Pbopibtt  i»  Haitm  of  Oabiiibhui  n  Aojudokd  to  Biloho 
TO  DmNDAirr  in  the  attachment  ptooeedings,  and  the  gamiihee  acta  in 
good  faith,  the  judgment  ia  oonofaiaiTe  aa  between  the  pUintiflt  the  de- 
fendant, and  the  gamiahee.    Id. 

Yt.  JuDOMnrr  against  GASNaran,  Adjubgino  Pbopkbtt  in  hu  Hanin 
TO  Belong  to  Dkfkndant  in  the  attachment,  doea  not  oonofaide  a  thivd 
peraon,  not  a  party  to  the  prooeedingi^  who  ohima  title  to  the  aama 
property.    Id, 

18L  GaBNISHES  doss  not  VBOaOt  HTVHBIiT  FBOM  LlABILITT  TO  ThIRD  PiB- 

SON  claiming  title  to  the  property  attached  by  meraly  notifying  tha 
latter  of  the  pendency  of  the  proceedinga,  bnt  he  ia  boond  to  reqneat  hia 
to  defend,  and  tender  to  him  the  oondnct  of  the  def enae.    Id» 

19l  Whxrs  Vxndnb,  Gabnibhxd  in  Attaohmknt  FsooiNDiNas  io  Whiob 
Hm  VxNDom  IS  not  Pabtt,  faHa  to  appriae  the  latter  that  the  titl^  ao- 
qnired  by  porchaae  from  him  haa  been  called  in  qneation,  girea  him  do 
notice  of  the  gamiahee  prooeaa,  and  doea  not  inyite  or  raqneat  him  to 
defend  anch  title,  a  judgment  rendered  againat  him  in  anoh  gamiahee 
proceedinga  ia  no  defenae  or  bar  to  an  action  brooght  againat  Urn  byaoob 
vendor  to  recover  the  price  of  the  property  aold.    Id, 

90t  TaovEB  18  not  Maintainablb  against  OmcKB  om  AtrraoBiiXD  Pik- 

0ON  FCm  MXBB  NlQLBOT  TO  TaKB  PBOFKK  CaBS  OF  AXTAOHID  FlBflONAL 

Fbopebtt;  neither  will  each  neglect  render  him  a  treapaaaer  from  the 

beginning.    NwU  ▼.  YTAedb-,  316. 
n.  Ownxb'b  Pbopkb  Bxkbbt  fob  Oiviobb's  Nbouoxnob  Of  Taking  Gaju 

OF  Pbbsonal  Pbofkbtt  while  vndbb  AiTAdDiENT  ia  a  apedal  aotico 

on  the  caae.    Id, 
tL  G0NTEB8ION,  AND  Bvidenob  thereof. — ^A  lawful  taking  ia  no  eonveraiaQ. 

So  mere  negligence  of  officer  in  taking  caieof  attached  penonal  piopeity 

ia  no  evidence  of  oonvendon.    Id, 
S8l  VEXAnotra  Atiaohicent. — ^Debtor  who  oomea  into  oourt  to  complaiB 

againat  hia  creditor,  for  injurionaly  auing  oat  an  attachment  againat  him, 

muat  come  with  dean  handa,  and  junea  may  well  require  dea?  and  faQ 

proof  that  the  creditor  haa  violated  the  law,  when  the  ooirplaininf 

debtor  ia,  in  the  firat  inatance,  guilty  ol  fraud  or  wioDg.    Retd  v.  8am^ 

neb,  263. 
%L  Whebb  AxTAomaNT  o  Sdcflt  Wbonofullt  Sobd  oot,  onlt  Aotual. 

Damages  oiN  be  Reoovebed;  where  it  ia  aned  out  maHdonaly  and  with. 

intention  to  haraaa  and  injure  the  defendant^  exemplary  damages  wasf 

be  awarded.    Id, 
Baa  ATTOBBEr  AND  Gliemt,  8;  Bankbuftot  and  lN80LTBNor»  %h^ti  Bgvm; 
9;  PABTNEBamr*  4^  10;  SBBBOVti  WixmMii^  S. 

ATTOBNEY  AND  CLIENT. 
L  CoMMmnaAsimn  to  Attobnet  bt  One  not  Inteberid  or  Sun  asi 
jrsv  PBxviLBaBD^  thou|^  the  onmrnwnioator  be  a  noniaal  partj^  aad  dis> 
aloae  faota  in  rai^  to  the  aoil    AUm'w.Hmrkom.Va. 
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t,  AnoENBT  D  HOT  Pkbuxtted  TO  Ddglosb  OonfiDMTUL  OomnmcA- 
novs  OF  Oluht;  but  if  he  aoqniret  infonDatifln  tagvi  Crom  or 
dent  of  moh  wonxoe,  he  is  not  profeeeted  from  dieokwing  it    A 
WaUon,  643. 

^  Cuxxt  has  No  RioBT  to  Intirist  ur  Fuims  CoLLionD  bt  ms  Ar 
TORVBT,  who  WAS  sabeoquently  garnished,  anless  a  proviou  dsmiid  bee 
been  nude  npon  him.     Ounn  v.  BoweU,  434. 

See  Equitt,  6. 

AWARD. 
See  Arutratioh  akd  Awabik 

BAILMENTS. 

!•  EinoT  or  Bxohavohio  Puiy}!  for  Othuk  Propobtt.— Where  »  debtor 
leares  property  with  his  creditor  as  secority  for  a  loan,  with  directioBe 
to  sell  it»  dednct  his  debt,  and  pay  the  balance  to  the  debtor,  and  the 
oreditor,  instead  of  doing  so,  exchanges  it  for  other  property,  the  pro^ 
•erty  got  by  the  exchange  does  not  necessarily  belong  to  the  creditor,  nor 
is  it  necessarily  liable  to  attachment  for  the  payment  of  his  debts.  The 
right  of  property  is  determined  by  the  debtor's  ratificatUm  or  repndialioB 
of  the  contract  of  exchange.    Strang  v.  AdanUf  906. 

li  Bailmbht  or  Pbopxrtt  with  Powir  of  Sali  is  PiBflOHAL  Trubt  to 
Bailbs.    Id, 

ib  DunoR  MAT  Rbpudiats  his  Crxditor's  Exohahos  of  Plbdord  Pbo»- 
rrtt  by  bringing  an  action,  within  a  reasonable  time,  to  reeover  the 
original  property  pledged  by  him  to  seonre  his  debt.    Id, 

4b  DiBTOR  MAT  BwAtift  HIS  Crbditor'b  Exchanos  OF  Plidgbd  PRomTT 
by  bringing  an  action,  within  a  reasonable  time,  to  reoorer  the  property 
got  by  the  exchange,  and  against  one  who  has  attached  it  as  the  cred- 
itor's property,  nnleos  there  is  eridenoe  inconsistent  with  that  of  ratifi- 
cation.    Id. 

M.  Trispass  uf  Casu  of  Bailmxztt.— Unless  the  bailee  has  the  aboolnte 
right  to  retain  bailed  property  for  a  definite  time,  trespass  may  be 
bronght  against  a  wrong-doer  to  the  property,  either  in  the  name  oi  the 
biilor  or  the  bailee.    Per  Redfield,  C.  J.    Id, 

€.  Bailu  PLRDonro  Akothxr's  Propbrtt  without  Authoritt  u  Guilti 
OF  OosTXRSioH;  and  both  bailee  and  pledgee  are  liable  in  trover,  whether 
the  pledgee  knew  the  real  state  of  the  title  or  not.  TkraU  ▼.  Latknf^ 
800. 

9,  MiAflumi  OF  Damaorb  whrrb  Bailbi  Plbdors  AkothkrIs  PRonsrr  is 
the  ▼mine  of  the  property  at  the  time  ol  the  oonyersion.    Id, 

BANKRUPTOT  AND  INSOLVENCY. 

1.  Ufov  TnjSQ  OF  PRrrnoif  ur  iNSOLTBicfT,  it  is  the  duty  ol  the  oonrl  te 
make  an  order  that  all  proceedings  against  the  debtor  be  stayed.  TUb 
erdtr  takes  effect  from  the  making;  of  it;  it  doee  not  haTs  to  be  served 
upon  the  sheriff  or  a  creditor  to  give  it  effMt     Tti^r.Mmihm,  OlOL 

^  Ufoh  FiLnro  of  Psnnoir  nr  iNsoLVRNCfr,  judicial  eontral  and  dmfrfBfcw 
of  the  insdlYent's  estate  is  tmnsfeiTed  to  the  eowW  sad  aflv  ttk 
fer  a  creditor  oeniiot  seise  or  interfere  with  it    AL 
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lb  BmaJDB  Rmui  m^  tsat  ToaaaaiK  Aflsiorai  oadar  a  bankrapl  Uw  on  mm 
M  if  hd  WW  m  iwigniw  under  the  Uw  ol  RnglMMl.     CTpta  t.  ITiiUard^ 

4  AmEETCTATi  EvLB  IB^  TO  Olam  F6RIIOH  Aflnamni  wtth  f onign  «iMatv% 
adminktrttioni  goardiana^  etc,  who^  haTiiig  titli^  ri^i^  or  poww,  bf 
mara  cpentum  of  Uw,  haTe  it  oo-eztaonTe  only  with  the  Mfraraignty  ol 
llio  otata  whioh  givea  it.  Goonacticnt  otatota  of  1864  baa  not  ohangad 
thlo  rnla,  nor  doeo  it  authorise  foreign  nMiflniw  to  wa»  in  thair  Ofwn 
nemwi  by  way  of  intarpleader  or  otharwiee.    ItL 

l»   AlAHOVOH   FOBUOH   ASSONEX  MAT  BB  AlLOWSD  TO  BUM  IM    SD    OWS 

Kamb  in  the  oonrts  of  Gonnecticnt  ae  a  mere  act  of  oonrtaiy»  whan  th«a 
ia  no  adTerse  intereat  to  be  affected,  yet  it  will  nerar  be  allowed  for  the 
parpooe  of  defeating  creditorBy  no  matter  where  they  reiidai  and  aep^ 
oiBlly  if  their  attachment)  precede  the  aasignment.    I<L 

ib  Attaohzko  CuDiroBs  Who  havk  Aoqutrxd  Valid  Lmi  in  ObniieotloBt^ 
upon  a  debt  dae  a  Maseachusette  insolvent^  may  anforoe  ^eir  lien  by 
proaeonting  their  daimi  to  judgment  and  exeontion,  notwithatanding 
the  enboequent  diwharge  of  the  inaolTont  nnder  the  bankrupt  law  of 
Miliiifihniiotiia     Id, 

f •  QvAUfiSD  JuDOMSNT  MAT  BB  Hai>  and  azaoution  i«Ria  againat  property 
aitlaohed  by  crediton  in  Oonneotiont,  aren  if  a  penonal  Judgmant  againil 
a  foreign  inaolvent  ie  presented  by  hia  diadhaiga  undar  bankrupt  pr»> 
aaaiHujpi  inatitnted  in  another  atata.    ItL 

8aa  ArsAOBMam,  3;  Bsbodtom  ajkd  AsmaaanLAsnmM^  lOi 

BANKS  AKB  BAKKmO. 

1.  Bymmm-Boim  mat  Pusgbibb  Bjubohabui  Evnp  An  Hocna  ov  Bon* 

vwm,  within  wfaidh  ita  peculiar  buainaaa  with  the  publio  ahall  be  donat 
but  the  raoaptum  or  daUTory  of  paokagea  ia  not  a  matter  paonliar  to  the 
V''H*^g  buainaaa,  and  a  bank  haa  no  right  to  dadara  thai  it  will  not 
raoaira  paokagea  from  a  common  oarrier  after  what  it  pleaaaa  to  oaU 
••hanking  houra,"  and  thereby  thruat  upon  him  a  further  oontinnaaoa  ol 
bia  oactnordinary  laaponaibility.    Mankall  t.  Anu  Maop,  €o*f  S81. 

ti   AUTBOaiTI   OF  TiLLIB  OF  BaHK  TO  BBOirra  PAOKAaiS  COHSiaBSD  TO 

It  nay  be  inferred  from  the  nature  and  eharaotar  of  hia  oAea.  Iha 
faoeption  of  auoh  paokagea  pertaina  aa  much  to  the  appropriate  fttneHena 
al  the  teDar  aa  to  thoae  of  the  oaahier.    Id, 

lb  BMBnnvQ  LamBs  An  Packaobs  bt  Babk  n  hot  Pabt  of  m  Qbm* 
XABT  Babkibo  Biiuiiibm  whioh  ia  to  be  dona  orer  ita  oountar  within 
wha*  era  termed  "bankfaig  hoaza,"  but  ia  a  daacriptloB  al  boabMaa  that 
ii  usaaOy  dona  after  the  general  boabMaa  with  the  publia  ia  okaed  lor  the 
day.    Id. 

lee  OomaBOiWiTBB%  t^  9;  HBOonABui  LwimuiuuiM^  <  if 

XAZASI0V,  18^  1ft. 

BIDB. 
See  BzBODTiOHii  8-10i 

BtLU3  AND  KOTBa 
See  Nbootiablb  iHirfBi/MBBTfc 
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bills  of  exckptiomsb 

'  8m  PlKABDIO  AMD  "PKAionoM,  27-29l 

BONA  FIDB  FUBCHASKRa 

L  OaaanomM,  mm  Suqh;  abs  kot  Ihclitdkd  wiTBiir  PauymoBi  or  f^^iiiwe- 
viA  BaaiMTmAXiOK  Aor;  Irat  a  judgment  creditor  pnrehad^f  at  kit  eva 
«U,  wfthovt  notioa^  !■  a  hona  fde  porohasar  within  the  aol.    Smkr  t. 

i,  FoBOBAnDi  OF  Lard  withuut  JSdmoE,  nunc  On  Wso  PiraAnD  wan 
Noncn  of  a  prior  imreoorded  deed,  aoquiree  a  good  title  if  Ibe  eU  imi 
if  ftin  «Breoocded  at  the  time  of  the  oonTeyaaoe  to  Ibe  foniMr.    Lm  ▼. 

See  BwDravT  JkmAJX,  5;  Mobtoaoi8»  6;  ykmom  amd  Vnna^  %  $, 

BONDa 
See  SVBSTTIHIP;  VsNDOm  and  Yi 

BBIDGES. 
See  WATKBOoumna,  18. 

BURDEN  OF  FBOOF. 
See  FATimiT,  6;  Watbrooubsi^  4;  W; 

CAKRIEBS. 
See  Common  Cabbubi. 

CASE. 
See  AnA0KMSHi%2L 

CATTLE. 
See  AiOMAiA  2. 

CAVEAT  EMPTOR. 

See  Sales,  7. 

CHARACTER. 
See  Obdokal  Law,  6-8;  Sbductioh,  2;  S; 

CHARTBB& 
See  CoBPOBAnoRg,  6,  7,  12;  TAXATimi. 

CHILD. 
See  Fabbrt  aitd  Child;  Wjum,  2^  HL 

OmOUMSTANTIAL  EVIDHNO& 
See  Btxdbho^  <M. 

CLIENTS. 
See  AnoBinnr  axd.Cubb& 

GLOUD  OH  THUH 
See  Bqurt,  15-ia 
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OOLLISION& 

OOMMISSION. 
Bm  AxcAflHifBn9»  22;  BAiLiain!%  6^  7;  I^wm* 

COMMON  OABBISBa 

to  one  who  hires  or  oharten  oan  abeolntely,  in  oeee  of  injury  to  hie 
property.  The  remedy  of  the  Utter  mast  be  on  the  oontreot  of  hire^  wad 
the  implied  ondertaking  of  the  oompeny  that  the  hired  oars  are  sabetan- 
tid,  and  will  be  duly  carried  to  their  deatinatioiu  MoH  Tmm,  tic  B.  JL 
Ox  T.  WhUOe,  741. 

ft  Ok  QuwnoH  of  JUmauammm  ow  Gabszxb,  Hb  mat  Show  vhat  Dilat  nr 
TEAirapOKTATiOH  had  been  oonsented  to  by  the  shipper  before  the  ooni- 
menoement  of  the  ToyafSi    JckMom  ▼.  lAghtKff^  400l 

ft  OiimBiiB  HAT  Show  that  It  waii  CuffroMABT  ion  Two  Flat-boats  Isdi 
with  ootton  to  deeoend  the  river  laahed  together  where  ootton  mm 
damaged  while  being  thna  transported.    Id» 

ft  OoaofOH  Cabbixr  Oovtbaotb  to  Gasbt  Goods  Ihtkuwbd  to  Hn^  and 
dsUrer  them  to  the  consignee,  at  the  proper  time  and  at  the  proper 
plaoe^  without  loes  or  fsilnre^  except  liy  the  act  of  God  or  of  the  pablie 
enemy.  And  the  consignor  at  the  same  time  nndertakee  that  there  shall 
be  a  consignee,  or  some  proper  person,  at  the  proper  places  at  the  proper 
tisM^  to  receive  the  goods,  or  in  defanlt  tbsreol,  vpen  dne  Tietioc,  the 
liability  of  the  carrier  as  snch  ceases.    Mar§haU  ▼.  Am,  Shop,  Co,,  381. 

ft  Whkbb  Gomm oh  Gabukb  Diuyns  Goods,  ob  Ofrdbs  to  Dbliybb  Thbm 
to  the  proper  person,  at  the  proper  place,  his  liability  as  a  common  ear- 
lier is,  from  that  moment,  at  an  end,  and  the  consignee  has  no  power  to 
prolong  that  liability,  howerer  inoonrenient  it  may  be  for  him  to  receiTt 
the  goods.    Id, 

ft  OwWtOL  BT  BxraiM  GOMFAKT  TO  DbLIYBE  PaCKAOBB  TO  BaNK  AT  HalV- 

VABT  FiTB  o'clock  In  the  afternoon,  at  the  city  of  Madison,  in  the  month 

of  AngDst^  before  the  closing  of  the  bank  bnilding  for  the  day,  oonsti* 

tntee  a  tender  eqnivalent  to  a  delivery.    Id, 
f .  Babk  n  voT  BxoDBBD  BOB  RBiTjniro  TO  Rbobtyb  Packaob  from  oommaa 

earrier  offering  to  deliver  tiie  same,  by  reason  of  the  faot  that  the  oflbr 

is  made  after  banking  boors,  and  that  the  vaults  are  looked  and  the 

cashier  is  gone  home  with  the  keys  thereof.    Id, 
ft  0nm  BT  CoiEMOir  Oabbisb  to  Dbzjvbr  Paokaobb  to  OmoBB  or  Ocnt- 

lOftAinnr  to  whom  he  nsnally  delivered  each  packages  in  the  nsoal 
of  boshiess,  is  snfioient  to  disoharge  the  carrier  from  his  liability 
Whsrs^  tiierefore^  the  meesenger  of  an  exprees  company  takes 

a  paokage  consigned  to  a  bank  to  the  banking-house,  and  there  tenders 

it  to  the  teller  of  the  bank  iHio  nsnally  received  each  packagee  from  the 

ssMpany,  sooh  tsnder  reliefes  the  eipress  oompeny  from  fnrtter  ttabilHy 

as  a  common  oarrler.    Id, 
CoMMoa  Gabbzkb,  aitbb  Hb  Makbb  Pbopbb  Tdtdib  or  Goods  to  Onr* 

mmKMM,  who  refuses  to  reoeive  them,  holds  them  simply  as  a  insmlit<gy» 

and  is  than  liable  only  for  gross  negjigenos.    Id, 
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BILLS  OF  EXGEPnONSb 
'   8m  PlKABDIO  AMD  "PKAionoM,  27-S9l 

BONA  FIDE  PURCHASKR& 

L  Otaanoma,  mm  Bitqh,  abs  hot  Ihclitdkd  wrrHur  PBonnon  or  Gaun^* 
VIA  BaaiRBAnoK  Aor;  Irat  a  judgment  orediftor  pnrehMinf  at  kit  ovm 
«U,  wlthovt  Dotioa^  !■  a  hona  fde  porohasar  within  the  aot  Hmdat  ▼. 
ITottM,  64S. 

i.  FoBOBAnDi  OF  Lahd  wrmauT  Noncn;  ibom  On  Who 

NonoB  of  a  prior  imraoordad  deed,  acquires  a  good  title  if  tbe  eU 

is  ftSl  «Breoocded  at  the  time  of  the  oonTeyanoe  to  the  loraMr.    Lm  ▼. 

See  Zmmn  DoiiAnr,  5;  Mobtqaoi8»  6;  TniMni  axd  Vma^  IL  i^ 

BONDa 
See  SVBSTTIHIP;  VsNDom  axd  V: 

BRIDGSa 
See  WATKBOoumna,  18. 

BURDEN  OF  PROOF, 
■ee  Fatmhit,  6;  WATSBOouBsaa,  4;  Wi 

CABRIERa 
See  Common  Cabbzbbi. 

CASE. 
See  AnA0KMBHi%2L 

CATTLE. 
See  AiOMAiA  2. 

CAVEAT  EMPTOR. 
See  Salbs,  7. 

CHARACTER, 
■ee  Oboixxal  Law,  6-8;  Sbdugtioh,  2;  S; 

CHARTERa 
See  CoBPOBAiioRg,  6,  7,  12;  TAXATmi. 

CHILD. 
See  Pabbmt  akd  Child;  Wnxfli  t^  tL 

dROUMSTANTIAL  EVIDHNO& 
See  Stxdbmo^  <M. 

CLIENTS, 
■ee  AnoBVBT  A2n>.CUBB& 

CLOUD  ON  THUH 
See  Bqurt,  16-ia 
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OOLLISION& 

OOMMISSIOK. 
8m  AxcAflHifBn9»  22;  BAiLiain!%  6^  7|  I^wm* 

COMMON  CABBISBa 

L  EAni»nAi>  Oqmxavt  a  vor  Jaamlb  nr  Damaom^  as  Oomov  OAnl■^ 
to  one  wlio  hiras  or  oharten  oan  abaolntely,  in  otM  of  injiiiy  to  hii 
property.  The  remedy  of  the  Utter  must  be  on  the  oontnot  of  hire^  wad 
the  implied  ondertaking  of  the  oompeny  that  the  hired  oere  are  aabetHi- 
tialy  and  will  be  dnly  carried  to  their  deetinatioB.  Mcui  Tmm,  tk^  B,  JL 
Ox  ▼.  WhUOe,  741. 

ft  Ok  QuvnoH  of  'Swauamscm  of  Gabszxb,  Hb  mat  Show  vhat  Dilat  nr 
TajjnroKtATiov  had  been  oonaented  to  by  the  ahipper  before  the  oooi- 
menoement  of  the  Toyafe.    JckMom  ▼.  lAghtKfft  400l 

ft  OiimBiiB  HAT  Show  that  It  waii  CuffroMABT  fob  Two  Flat-boati  hdi 
with  ootton  to  deeoend  the  river  laehed  t<^gether  where  ootton  wu 
damaged  while  being  thna  traneported.    Id. 

ft  OoMM OH  Cabbibb  Oohtbaotb  to  Cabbt  Goods  Ihtkuwbd  to  Hn^  aad 
delirer  them  to  the  conrignee,  at  tiie  proper  time  and  at  the  proper 
plaoey  without  Iom  or  iHlnre^  ezoept  liy  the  act  of  God  or  of  the  pnblie 
enemy.  And  the  oonaignor  at  the  same  time  andertakee  that  there  ehall 
be  a  ooniignee,  or  eome  proper  penon,  at  the  proper  plaoe^  at  the  proper 
tiflM^  to  reeeiTe  the  goode,  or  in  defaalt  thereof^  open  dne  netloe^  the 
liability  of  the  oerrier  ae  enoh  ceaaes.    Mcunhall  t.  Am.  Eaop,  Co,,  381. 

ft  Whbbb  Oommoh  Cabbibb  DsurBBa  Goou,  ob  Offbbs  to  Dblitbb  Tkbm 
to  the  proper  penon,  at  the  proper  ^aooy  hie  liability  m  a  common  cer> 
tier  ia»  from  that  moment^  at  an  end,  and  the  ooniignee  hae  no  power  to 
prolong  that  liability,  howerer  tneoBvenient  it  may  be  for  him  to  reoeiF* 
the  goode.    Id, 

ft  CfFKB  BT  BXPBIM  COMFAKT  TO  DbLIYBB  PaCKAOBS  TO  BaNX  AT  HalF- 

FAST  FiTB  o'clock  in  the  afternoon,  at  the  city  of  Madiion,  in  the  month 

of  Angnst^  before  the  doemg  of  the  bank  bnilding  for  the  day,  ooneti* 

tntee  a  tender  eqniralent  to  a  delivery.    Id, 
f •  Bahx  n  HOT  KxooaBD  fob  Rbfubin o  to  Rbobtyb  PACKAflH  from  oomman 

eanier  offwing  to  deliver  the  same,  by  reaeon  of  the  fact  that  the  affsr 

ii  made  after  banking  1mmiz%  and  that  the  vaolti  are  looked  and  the 

caehiar  ie  gone  home  with  the  keye  thereof.    Id, 
ft  Onm  HT  CoiEMOH  Cabbibb  to  Dbzjvbb  Paokaobs  to  Ofiiobb  of  Cob- 

FOBATKXH  to  whom  he  neoally  delivered  each  padkagee  in  the  nsoel 
of  bniineee,  ii  eiificlent  to  diidhaige  tiie  oenrier  from  hie  liability 
Where^  therefore^  the  meewnger  of  en  expreei  company  takea 

a  paekage  ooneigned  to  a  bank  to  the  banking-home,  and  there  tendon 

it  to  the  teller  of  the  bank  who  nenally  received  each  paokagee  fram  tho 

eempeny,  eoeh  tender  leUevee  the  eipreei  oompany  front  fortiier  Uabilf^ 

M  a  commim  cerrior.    Id. 
Oammaa  Cabbibb,  afihb  Hb  Makbb  Pbofbb  Tdtdbb  of  Ooom  to  Cnr* 

■HiHB^  who  refniea  to  receive  tiiom,  holda  them  limply  m  a  inemlitigyy 

and  ia  then  liable  only  for  groet  negjigenea.    id. 
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Id  BfuyMW  Of  Habit  amb  Cubtom  of  Bavk  to  Baomra  PiflKAoai  tibm 
mmtX  bilking  homn,  and  bef on  tho  final  doling  of  the  bank  hofUHng 
for  the  day,  is  properly  adndtied,  for  the  pvrpooe  of  iwaWing  the  faxj  te 
detennine  whether  or  not  •  tender  of  •  package  to  the  bank,  by  a  com- 
mon carrier,  waa  made  at  a  proper  time^  where  the  aotioa  la  brou^t  by 
the  oonaignor  of  aoch  package  against  the  cairier  to  recover  lor  its  Ica^ 
and  the  latter  defends  on  the  ground  that  he  offered  to  deliver  the  peek- 
age  to  the  bank,  which  refused  to  reoeiTe  the  same.    Id, 

See  BAHiai  aetp  BAinoHQ,  1,  2;  Fsbbobs  Bulboads;  TiUQUkm  Oom- 

pAinn;  WiTWMm%  4. 

COMMON  LAW. 
See  AwiMATJb  2|  Co  tkharcit,  0,  7;  laxB,  %  9;  TnnAi%  7;  Wi 

OOUBOBB,  I. 

OOMMUNITY  FROPERTT. 
See  HnBEAHD  and  Wm;  Mamfcran  Womii. 

OOMPLAIKT& 
See  Flbaddtq  avp  Praobc^  4 

OOKDSMNATION. 
See  EMiirsiiT  Domaih. 

OONDmONa 
Bee  OonatAsni%  %  14-ld;  Vxinwn  Ain>  VBm%  U|  WniA 

OONFBSSIOK. 
See  JuDOMXiiTB,  20^  91. 

OONFIRBiATION. 
See  Co  TiNAircT,  15;  Judicial  SAiaik 

OONFLICr  OF  LAWa 

I.  Jvor  "OomrT''  RiQuiRn  that  Gontkaot  aHOUXD  ■■  Eijniujimu 

its  obligations  ascertained  aooording  to  the  law  of  the  ooontqr  wlimo  II  li 
made.    DomdU  t.  ffewiU,  431. 

ti  Wkxu  CuDnoBs  AoBu  to  Tau  Kon  iob  Dm;  if  Ihsomid  by  a 
certain  person  redding  in  another  state^  and  In  pomiance  theteof  n  noli 
is  drawn,  dated  at  Odlambo%  Oeorgia»  and  ia  cairied  by  the  makete  te 
Alabama,  where  each  party  indcnsea  it^  and  lotazne  it  to  the  nakH% 
who  deliyer  it  to  the  creditor  in  Georgia^  ndi  indowemwt  ia  a  Qeocfl% 
and  not  an  Alabama^  ccntraot  SUm^fiMrd  ▼•  PnuH^  7SA 
See  InmuKri  HunAm  aki>  Wiii%  21-28;  PuiAsora  ash 

OONBIDERATIOK. 
t|  IkAus^  2|  JuinaiAL  Saui^  1| 

2;  SAUi^a 

COMSTIXUTIOMAL  LAW, 
•n  SKATum;  TiTATimr. 


Ikdez.  81) 

OQNSIRUCnON. 
8m  Ganuor  or  La.iv%  1|  Egunr,  2;  Fibbxbb^  2;  SxAnrnDik  3|  Wills. 

OONTRACT& 

L  WuTTEH  CcnmAor  n  OuramsBBD  Difuimfi  AgRnniHT  or  Paxxhi^ 

and  parol  oonTwitiomi  and  nudawtoiidiiigw  ■»•  all  mirgcd  in  It.   Ommt 

▼.  Obrlf,  629. 
&  PiomsB  TO  BaAB  Past  of  Riyjum  of  Suit,  made  by  ona  nol  a  paitj  to 

it»  and  in  no  way  Intenatad  in  iti  mnll^  k  wiftboat  ooniidaration  and 

Toid.     WkUton  t.  FoiwQoe»t  184. 

IL   PJLBOL  ETIDKNCn  D  ADMI88IBLB  DT  BQVRT  TO  VaBT  AXh  BOOBM  WBIV- 

TKN  CoifTRAon  AND  ImiBXTiaam  upon  tho  ground  of  aooidant^  niiitak% 
or  frandy  lo  as  to  make  them  oonf onn  to  tho  intentiflB  ol  tiie  partieii 
Dwnham  v.  ChfathmHf  228. 

1  Qbal  TmrnoHT  is  kot  Admibbibui  to  Taiy  tiie  tanns  of  a  wiittn  oqb- 
traot    Marim  t.  P.  e«e.  Cbi,  718. 

Iw  Tdcs  is  hot  of  BnizroB  of  Oohtraot,  uhlmi  thebi  abb  Wobm  eleariy 
■howing  sooh  an  intention.     Taiflor  ▼.  BaUMm^  786. 

1  Wbittbn  IswiBxruMST  IS  Ck>HOLnsiyB  Etidbmob  of  Aobbbmbbt  betwoen 
parties  thereto^  where  it  was  Tolimtarily  made  withoat  Irand  or  mistakof 
and  prior  parol  deolaratums  cannot  be  admitted  to  ohange  tho  legal  Uik 
bility  created  by  it.    Keatly  ▼.  DuaMem,  180. 

Baa  Aobvot;  Assiobiibbt  of  Oomuon;  BAiumm;  OoHiuor  of  Lawbi 
OoBFOBATiONs;  Dbhw;  Fbavd;  Husband  abi>  Wifb;  Irtbbbst;  Ivtbb- 
▼Bimov;  Libbs;  Mabbibd  Wombv;  MomoAaBs;  Kbootl4BLb  Inftbv- 
laDTTB;  Rbwabds;  Sofbibiobtt;  Tazahob;  Tilmbapb  Oomfabibsi 
Vbvbob  abp  Vbbihdl 

OONTRIBUTIOIM. 

br  Acrnov  bob  OoBTBiBUTioir  bbtwbbb  Two  Pabxhi^  tho  rooord  of  tho  f oi> 
mar  trials  whidh  showed  that  Jndgnient  bad  been  rendered  against  tho  two 
Jointly,  and  that  one  party  bad  paid,  will  not  be  held  soi&cient  to  estal>> 
lishthorelatiToliabilitleaoftho.dofendantBlRtarMM  A|flii0«m  t.  Om^ 
40L 

CQEiTRIBUTORT  NBQIJGENC& 
See  Railboam»  8. 

OQBPORATIQNa 

L  Obal  Tmnmast  n  LiAniiBSiBLB  to  V abt  tho  terms  of  a  snbsoriptioB  to 
laihray  stocky  nnlsss  It  tend  to  show  tend  or  mistake.  ifaHftiT.  P.sIcl 
B.B.(h.,  718. 

i,  Qbal  TisnMONT  n  iBAimnwiBLB  to  Pbotb  Ibdvobmbbts  abb  Onomi- 
SKABOBS  wbidh  led  to  sabseription  for  railway  stook,  and  tho  nnderstand- 
ing  of  snbsoriben  when  they  sabsoribed  for  il^  imlsss  snob  testimony  goei 
to  establish  tend  or  mistake.    Id, 

H  LllttfiiyUAL  SUBSQBIBBB  FOB  RAILWAY  8tD0K  SUBSCDUIIIS  WITS  DUTIBCI 

Kbowlbdob  and  UBiMnsTABixDra  that  the  terms  of  tho  oontraot  may 
bo  Taried  or  totally  altered  at  any  timo  by  a  ooneumoe  between  the 
SMJority  of  hie  amnniatoe  and  the  1egislatnr%  so  that  the  oorporatUm  may 
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be  anihoriaBd  to  embark  bt  new  enterpriaeB»  whoQy  and  tmmtitHj  diflei^ 
«nt  from  thoee  origixudly  contemplated;  and  this  nay  be  done  withoal 
the  sabecriber'e  aeaent,  and  in  defiance  of  hie  dinenL  Hie  only  remedy 
ie  to  dieeent  and  withdraw  from  the  aeaociation.    ItL 

4k  Utmost  Good  Faith  should  bs  Bigidlt  EnoBOSD  between  ehartBved 
eorporatione  and  their  etoeUMKlden;  but  neh  oetpotationeaw  to  be  Md 
to  a  strict  acooontability  and  to  the  cwefnl  obeeifviiioe  el  the  Umitetioai 
of  their  ehartered  powers.    Id. 

§^  InuTiDUALSHiJunioiiDKROFlUiLWATSiooKiBBavHDbyaetiflBolbewA 
of  stockholders^  so  long  as  sneh  acts  are  r^gnlariy  pessed,  and  within  the 
scope  of  the  corporation's  legitimate  power%  and  limited  to  the  pnm^ 
tion  of  the  partioolar  entesprise  contemplated  in  the  original  ohaiiar  of 
huMTporation;  and  the  stockholders'  dissent^  even  hi  the  most  lemal 
manner,  will  not  relieve  him  from  his  dnty  and  oWigatiinn.    /d. 

ft.  WmonEVER  CoapoHATioir  Aooxra  Matibtai*  Althbaiioh  of  its  diarter 
from  legialatnrey  by  regular  acticn  ol  stockhddecs  in  general  mnetini^ 
dnly  organized,  the  act  is  binding  vpon  each  indxvidnal  membeTf  unless 
he  shall  ezpreesly  dissent  therefonn  before  any  debta  are  ooatneted  or 
rights  inure  to  third  partiee  in  carrying  eat  the  nemr  designs  or  enter* 
prise.    Id. 

7.  bt  DEnafSB  to  Aonoir  AOAiRBr  Siookhouver  wnuoL  Aiobbbd  CSkabssiu 
the  defendant  must  affirmatiToly  show  that  he  dissented  from  the  alter- 
ation in  a  reasonable  time^  and  before  any  debts  had  been  eontnoled  er 
rights  accrued  to  third  partiee  under  such  alteratifln.  It  is  not  ineuoi- 
bent  upon  the  corporation  to  show  the  stockholder's  assent  in  order  te 
maintain  the  action.    Id, 

%  SvxaoRiBBB  lom  Railwat  Stdok  will  bb  Abboltbd  iBOM  HiB  Oblboa- 
noH  to  pay  therefor,  unless  the  coiporatian  hsn  striotly  oomplied  with 
conditions  precedent.  Such  is  the  caee  where,  in  the  body  of  the  eub* 
ecription,  there  is  a  stipulation  for  a  particular  enterprise,  as  for  the 
building  of  the  road  to  a  particular  place,  or  lor  its  location  upon  a  qpeoi* 
fled  route.  Such  a  stipulation  forms  a  oonditimi  preoedent»  and  mnst  be 
complied  with.    Id, 

ti  Aobbxhbntb  to  Takb  Stock  in  RAn.BOAP  Oomfom^aaaf  ahd  Putaxb 
Ck>NTBACT8,  are  not  govemed  by  the  same  rules.    Id* 

10.  Gobporations  abb  Bound  bt  Acm  of  MajobitTp  when  those  nets  are 
conformable  to  the  articlee  of  the  oonstitution.    Id* 

11.  DimBKNCB  bitwbxn  Sdcplb  Pabtnbbbhip  and  Inoobtobatbd  Absocia- 
HON,  where  the  company  undertakes  to  depart  from  or  add  to  the  csigi> 
nal  object  or  design,  as  set  forth  in  the  articles  of  association  or  charter 
of  inoorporation,  is  that  in  the  former  ease  the  assent  el  the  indrndnsl 
member  is  not  to  be  assumed:  it  is  to  be  iffirmaiti^ely  estahliahed  hf 
competent  proof;  in  the  latter,  his  assent  will  be  presumed,  unless  he 
affirmatively  proves  his  dissent,    /d. 

U.  ShAXBHOLDBB  in  BaILWAT  OOBIOBAanON  WIU  BB  PUnJlOD  TO  HATB 

AflSBNTBD  TO  AoHON  d  the  stoekholdm  in  unanimiiudy  aoospting  a 
legislative  alteration  of  the  charter,  in  the  abssnoe  of  pvool  to  the  eon- 
trary;  and  espeoislly  will  this  presnmpticn  be  proper  where  the  oompany 
has  contracted  debts  to  a  large  aawnnt  before  any  objeotionianiade.  Id* 
IS.  FwNnr  of  ConpOBAn  BxnmiOB.— The  general  rule  is  that  the  ezistenee 
of  a  eerpomtkm  may  be  proved  by  prodnmng  its  charl8r»  and  showl^ 
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Mti  ol  luer  vnder  ii^  Vot  this  nil«  has  no  spplioation  to  a  eoiponlioB 
formed  under  the  proviaiflBsof  a  general  atatnte  requiring  oertain  aete  le 
be  performed  before  the  oorpofatum  can  be  eonaidered  m  com^  or  ita 
tranaactiona  poeaeaa  any  validity.  Mokelumne  ffiU  Mmmg  Cfx  ▼.  ITooil* 
bury,  ess. 

li,  SmniKn  of  Ck>BPOBAXiov  ^bmxd  vupkb  PBoymoRs  ov  Onmuit 
Statute  mnst  be  prored  by  ahowing  at  leaat  a  anbetantial  oompliaaee 
with  the  reqnirementi  of  the  atatate.     Id. 

U.  COMPLiANOX  WITH  Statutb  TO  'Ewwwot  Inoobp^mution.— In  eflMmg  a 
ootporate  eziatenoe  nnder  a  general  atatate,  there  ia  a  broad  diatinotioa 
between  anch  acta  aa  are  declared  to  be  neoeoaary  atepa  in  the  prooeaa  of 
faicorporation  and  anch  acta  aa  are  reqnired  of  the  individual  aeeking  to 
become  incorporated,  but  which  are  not  made  prereqniaitea  to  the  aa- 
awnption  of  corporate  powera.  The  former  mast  be  atriotly  obaerred,  or 
the  corporate  eTiatence  may  be  oacoeaafoUy  impeached  in  any  proceeding 
in  whidi  it  ia  qoeaticiied.  In  reepect  to  the  latter,  the  corporation  ia 
leeponaible  only  to  the  goremment^  in  a  direct  proceeding  to  forfeit  ita 
eharter.    IcL 

lib  OoBit>RAn  EziaTBNCB. — ^The  filing  of  a  certified  copy  of  artidea  of  ineor* 
pcration  with  the  aecretary  of  atate  ia  not  neceaaary  in  order  to  aoqnira 
A  corporate  exiatence  for  certain  porpoaea.  When  the  artidea  are  filed 
with  the  eoanty  clerk,  aa  far  aa  individnala  are  ocncemed,  the  ccrpon^ 
tion  aoqoirea  a  valid  legal  exiatence.  The  filing  of  the  certified  copy 
with  the  aeoretaxy  ia  exdaaiTely  a  matter  between  the  corporation  and 
the  state,  for  which  the  latter  alone  haa  a  remedy  by  a  direct  proceeding. 
Mi. 

17*  OoKroBiTioiia»  Lm  Natoral  Pebsohb,  abb  Capablb  of  Makivo  Oon- 
TmAon»  even  with  the  power  that  createa  them.  State  ▼.  Bmk  qf 
Smyrna,  099. 

liL  Oobtobatiok  hatihq  Gapaort  to  Takb  AMD  Hold  PBononrT  mat 
Takb  Ain>  Hold  It  upon  Tbust  to  the  aame  extent  aa  a  private  peraon. 
If  the  trust  be  repngnant  to  or  inconsistent  with  the  purposes  for  which 
the  corporation  was  formed,  this  may  be  a  ground  for  not  compelling  it 
to  execute  it»  but  it  will  not  in  any  wiae  impair  the  trust,  but  will  simply 
require  a  new  trustee  to  be  sabstituted  by  the  proper  court  Beil  CamUy 
V.  Aiemnder,  26& 

m  Rbsxdbmcb  of  Corfobatobb  dobs  kot  LrvLUBmni  the  question  aa  to  the 
location  or  reaidenoe  of  the  corporation  to  which  they  belong.  Cbimseff- 
ctUeie.  R.  M.  Oo.r.  Cooper,  310. 

n.   MumcnPAL  Ck>BPOBATIOK  D  HOT  LlABLB  10«  NON-ACnOW  OF  ITB  OllJIIUI% 

when  such  non-action  is  contrary  to  the  will  of  the  corporation^  as  ex* 
preased  in  ita  ordinancea  Peek  t.  City  <^  A%utin,  261. 
ML  CoHTBAor  BT  MumcnpAL  Cobpokatioh  bavino  Pbrfbtual  Chabtbb  tt 
pay  a  oertain  sum  in  town  stock,  bearing  interest,  and  that  "  aaid  stock 
•hall  be  redeemable  at  the  pleasure  of  the  corporation  after  "  a  day  fixed, 
ia  a  valid  oontmot^  and  givea  the  corporation  the  right  indefinitely  to 
pea^ooe  payment  of  the  principal  sum  after  the  day  fixed.    Bkmdkng  v. 

tL  SeatutbEmpowbbimo  GxTT  TO  Establish  AND  KxBP  UP  liABundosBBoi 
■Btheriae  the  dty  to  prohibit  persona  from  selling  elsewhere  marketable 
Mftislea  Within  the  market  houra,  though  the  atatute  contaihs  a  proviso 
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■vtlioridiig  tiM  Mj  to  gnni  Uoenaet  to  nD  mark^Uhto  wtidM 
tbAB  at  tbo  pablio  market    BeHrnme  t.  Bmgkm,  789. 
8m  Oomnm;  BaaxwAn;  Lnsmni^  6;  lUn.MiAPi;  TiTiTwr, 

cxxna 

8M0mmuLL4w,  1|  Innnnnov%& 

00-TENANGT. 

L  GsJjraBH  ABi  TMBAm  nr  Oomov,  wbootho  dotdi  mdv  wfakh  Ihcf 
daim  oonr  the  aaoM  land,  bear  tha  aaoM  date^  an  fooadad  apoa 
laoorded  and  oertified  on  tha  aaoM  day»  and  poipott  to  havo 
opon  wanaati  iaened  on  tha  aaoM  day.     Tmmg  t.  />•  SrmUp  1S7. 

1  Oommacv  ov  Liasi  bt  Ora  Tdtaiit  nr  OoHMOiv  doaa  not  bind  Ida  «•> 
tinanta  vnlaai  tboy  oonosr.     Varngkem  ▼.  Oramm^  lA 

Iw  Bqurt  PBOHnm  PuaoBAn  bt  Pabsih  Plaabd  nr  BavAoam  ov  Ikov 
or  oonfidonoo  with  loipoot  to  tha  anbjoet  of  tha  pafohaai  Ihia  ndo  a^ 
pliea  to  pwohaaea  oC  ovtrtanding  tiiloa  and  inounbnnoaa  fay  Joint  tan> 
anti,  and  in  aona  inatanoaa  fay  tinanti  in  oonuaon.  BrUHmr.  Oamiif^ 
497. 

L  Whsbb  Jonr  Tmsajst  cs  TaxAsn  nr  OonMOg  piicihaaM  an  ontrtandhn 
tHH  iHdflh  ia  ad^ma  to  tho  oommfln  tilH  lifa  pnnhaaa  la  not  ToU,  bat 
tho  oo>tinant  mnat  olaot  within  a  reaaonabla  tima  to  nvail  Wmialf  o€  Iba 
advwaa  tUlo  ao  paiohiaad,  and  offer  to  oontribota  bia  dna  piopovtion  of 
monqr  ozpandad  In  aiioh  pnrdhaaa.    Id* 

I.  PDWMAOior Oo-nDTAirr'a  iRTBBnr  nr  Lard  VAUDb— Wbora 
ehaaaa  tiia  interaat  m  byid  oC  ono  of  the  oo-tinanti^  and  tbara 
balanoa  of  tiio  pqwihaaa  maimy  dna  him,  aaoorad  fay  a  nota  ozoontad  to 
bfan  by  both  tinanti  In  oomnwn,  upon  iHiieh  they  aca  Jointly  and  aar* 
arally  liabK  and  thara  baingno  fiopar^  — t  of  wMah  tha  f  dm  narfi 
aaooro  bia  dabt  bnt  tiia  land,  bo  bringi  aoit  npon  tiio  note^  obtaina  Jndf- 
mant^  and  tf^nwif^  ^^  iinroliaaflf  at  azaovfcion  aals^  tii^  nuohaaa  of  bia 
oo-tinant'a  interaat  la  TiJid.    /d. 

1  Tdtaiit  nr  OcnonMi  cajswot  MAnmanr  Aonov  ja  Oommok  Law  aaammk 
CoJTMKAMTf  in  aolo  poBieaeicin  of  tho  pramlaa^  to  raoovar  a  ahara  of  Hm 
rente  and  praAte^  vnlaai  tha  defendant  ooenpiea  tiia  ptemiaaa  aa  bailiff  or 
raooiTer  of  tiio  phintiff 'a  intereal^  by  afraanMnt;  and  thia  rale  pravaiia 
hi  Oelifocnl%  aaioo  tho  atatnta  of  4  ft  9  Anne^  o.  18^  baa  not  bean 
adopted.  A  oomplaint^  tliaralora^  in  tha  form  of  a  oonaaon-law  aolion  of 
aaooont^  la  fataUy  defaotm  if  it  doea  not  allaga  8Mh  oooBvation.    Pirn 

7.  OoouFATioH  or  Tmkamt  nr  OoiaKnr  m^  ax  ^^"-—^  Law.  wot  RoMmm 
w  LwiAL  BiOHT,  ao  long  aa  ho  doaa  not  onlndo  bia  oo>tenant.  Hie 
ooltiTation  and  improffmant  are  made  at  Ida  ofwn  riaici  if  tii^y  reaalt  in 
loaoi  bo  oannot  oall  npon  lua  oo>tanant  for  oanlribnlion;  and  if  they 
daoa  a  profit^  bia  oo-tanant  la  not  antfUad  to  ahara  in  tlMm.  Tha 
tenant  oan,  at  any  moment^  enter  into  oqnal  enjoy  niant  of  bia 
and  Ilia  neglaot  to  do  ao  may  be  regardad  aa  an  aamnt  to  tiio  aola 
tion  of  the  other.    Id. 

Iw  Aofioar,  nr  Foui  or  Equitt  Sun;  wn&vovljn  BrTnumnr  OoKim 
AOAnrar  Oo^TwauMT^  in  eole  poaaaaeion  of  tha  preaiaoi^  to 
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•f  IIm  pnAli  TCM^ting  from  the  Ubor  and  maiqr  of  thft 
tilt  nlaliitiff  haa  agnaiMl^  nnthar.  uiid  haa  n#Tw  olalmaA 

Mid  B0v«r  been  liable  for  oontrilmtion  in  otM  of  lo«.    Id, 

I.  Bbodt  bt  Acnow  of  Aooouirr  Bmnmi  06-nDiAxi%  Oimr  bt  Rhopb 
IiL4ra  SEATun,  R.  8.,  o.  200,  mo.  I.  k  not  ooofinod  to  tho  mtt  aad 
jNAti  of  ibe  Joint  ootato  aotaaOy  roootTod  by  ono  oo-tenant  in  a  greater 
ibaro  or  proportion  tban  by  the  other.  And  wbere  one  of  the  eo-ownen 
of  a  Joint  eetate  oonrieting  of  a  manofactaring  eetaUiahment  baa  bad  the 
ezeloaiTe  nee  therec^  the  rentable  Talne  of  the  ezolnded  oo-owner  • 
ibaro  of  the  eetate  ie  the  bar  teet  of  the  value  of  the  nee  of  hia  intereet» 
imepeotiTe  of  the  profita  made  or  the  loeeee  eoffered  liy  the  oooapjing 
oo^tenant  dniing  baa  ezolnuTO  ooenpaaacy.    Knowk§  ▼.  Uanu^  TI. 

IOl  Oo-TDiAiiT  or  Lain)  Ambtt  ibom  8r atb  mat  na  ILum  Pamt  Dsnori^ 
AMT  fa  aoit  by  aHminietrator  of  deoeeeed  oo-tenant^  even  aewiming  that 
bad  be  been  within  the  etate  be  mnet  have  been  Joined  ae  oomplainani. 
JMbMM'e  AdmV  t.  AieanU,  467. 

Il«  Xnaiiv  D  OoHiiov  oah  unirmn  Sill  mob  iHomnm  any  part  of  the 
eelate  by  melee  and  boand%  ao  ae  to  prevent  aoob  divimon  or  dietribntion 
ae  wonld  give  the  other  oo-tenanti  an  nniaienaftberod  title  to  the  part  eold 
or  inoombered.  Diia  rale  appliea  to  a  paaeway  held  In  oo-tenaney. 
JfareiWiffv.  Trwmbidl,  d87. 

UL  ChOiT  Wat  nr  WmoB  Go-vdawt  oair  BatAor  any  pettien  of  or  a  right 
in  a  paaeway  held  In  eo-tenanoy»  after  ounvoylng  away  a  portion  of  it^  Ie 
to  oonvey  not  baa  whole  vndivided  bal^  but  eome  aliqnol  part  or  portion 
of  it.  Thna  ■eeeiiiiig  In  bimeelf  a  right  In  the  whole  not  Inoonrietent 
with  the  ri|^ti  of  baa  oo-tenante  whale  it  romafaod  ooi— wn  property. 
Id. 

lib  Ov  PAKRTioir  or  Lavn^  IioBomaDnB  abb  bov  Au4Iiwbd  bdb  Aooobv- 
DTO  TO  THBiB  CooT»  bttt  aooordiaig  to  the  vafaio  wbioh  they  have  Imparted 
to  the  premieee.    Moanr.  WUlkmmn,n. 

IL  Pabtt  DnaAiiBfiBD  wxni  AmumoiBBT  by  OoMMnnoiBBBa  nr  Pabsi- 
noH  of  land  to  be  aeiigfied  to  another  may  faring  the  pruperiy  to  a  ealo 
by  eeooiing  and  "'**''''g  a  bid,  offerinf^  a  material  adranoo  in  prioe  over 
eaoh  appraieed  valnow    Id, 

IM,  Arm  Oohubiiatioh  of  PABmnoH  Salb  at  Wbboh  Plazmtifi  Bbcamb 
POBCHAOBB,  the  KLiiimg«  will  not  be  opened  npon  the  offer  liy  one  of  the 
def endante  of  donbU  the  prioe  bid  by  the  pnnbaaer  on  the  gronnd  that 
aotioe  of  the  aoit  waa  given  by  pnblioation,  and  that  aome  of  the  defend- 
ante  wero  minora.    Ikmtiim  v.  Afcodk,  131. 

See  DBBD0,  4. 

COUNTIES. 

L   OOOBTT,  BBIBO  BUfUWBBBP  TO  TaXB»  HoLD^  AMD  DdFOSB  OF  PbOPBBTT 

lor  mnnioipal  pnrpoaeey  and  eneb  other  porpoeee  ae  anbeerve  the  pnblio 
goody  elthongh  a  pnblio  oorporation,  baa  the  eame  eapaoity  In  tbie  reepeot 
end  to  tfaia  eartent  aa  a  private  oorporation,  to  take  and  bold  property  in 
tmat    BeU  OomU^  v.  Aleaomier,  268. 

t.  COUHTT    HAS   OAFAdTT   TO    AOQUIBB    BSTATB   DT    LaBBO    BT  GlUirr    OB 

DSflBB.     Id. 
IL   iBOOBTBTABOBDrTBinTTOCtoUBTT  *<  BOB  BBBBRT  OF  PUBUO  80WM>L%* 

the  ol^eoti  of  the  oharity  aro  aoffieiflntly  oertaan  and  definite,    /d. 
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4  Ooujirm  HATS  CAPAomr  to  Rxacrm  Bbqubst  of  Lands  nr  Tmnr  im 
BmgriT  or  Publio  Sohooia  The  law  enjoiiui  upon  them  the  dnty  ol 
maintAining  and  conducting  a  system  of  schools;  and  the  purposes  of  the 
trust  being  thus  germane  to  the  objects  of  the  county's  wristencis  aai 
telating  to  matters  which  will  promote  and  aid  and  perfect  those  objecti^ 
there  is  no  legal  impediment  to  the  oorpdration's  taking  the  devise  vpoB 

COUOTT  COURTS. 
8eo  BZIC0TOBS  and  Admisibtbatobs,  t,  7. 

CREDITORS' Bm^ 
SeeEQurrr. 

CRIMINAL  LAW. 

L  PkBOVSB'B  NoTB  Takxn  bt  Jailkr  nf  Payment  of  Fins  and  Oosn  i% 
in  effect,  so  much  money  in  his  hands,  and  he  becomes  at  onoe  debtor  for 
the  fine  snd  costs.    St.  ARxins  Bank  ▼.  Dilhn,  295. 

i.  Court  has  Right  to  Give  to  Jury  Furthkr  or  Ezflanatort  Chaboh^ 
m  a  <;ase  where  counsel  have  voluntarily  absented  themselves  from  the 
eourt-room,  if  the  prisoner  be  present.     OolUns  t.  Siaie,  426. 

3.  Instbuotion  that  Defendant  was  Justified  in  Shootino  at  PSbOsicv- 
tor,  after  prosecutor  had  attempted  to  shoot  him,  is  properly  refnsedv 
since  it  assumes  that  the  proeeoutor  had  attempted  to  shoot  hinit  and 
because  this  iact  alone  is  not  a  justification  of  the  shootini^  sinoe  the 
prosecutor  may  have  abandoned  the  combat  after  attempting  to  shooi 
AUen  T.  State,  160. 

L  To  CoNarrrcTE  Justification  for  Shootino  at  Another,  sMnething 
more  must  appear  than  the  single  ftust  that  the  defendant  did  noi  shocA 
until  an  attempt  had  been  first  made  to  shoot  him.    Id. 

ft.  Whether  or  not  Gun  is  Loaded,  and  how  Loaded^  is  Very  Matrbiai* 
on  the  question  of  intent,  upon  an  indictment  under  a  statute  againirt 
shooting  at  another.     Id, 

0.  Proof  in  Case  of  Homicide,  that  Dbceased  was  Bbqafed  CoNncr, 
offered  in  evidence  to  show  his  bad  character,  is  irrelevant  and  inadmis- 
sible.    Dupree  v.  State,  422. 

7.  Particular  Acts  of  Misconduct  on  Part  of  Decrasbd,  and  oAnsss 
against  the  law  committed  by  him,  but  not  connected  with  the  case,  are 
inadmissible  to  prove  bad  character.     Id. 

8b  Character  of  Prisoner  for  Peaceful  Disposition  and  Habits  ii 
competent  proof  for  him.     IcL 

9.  Threats  Proved  to  have  been  Made  but  Short  Tixb  before  Com- 

mission  of  Homicide,  which  are  indicative  of  an  angry  and  reTengefnl 
spirit,  are  admissible  in  evidence  for  the  prisoner.    Id. 

10.  It  is  not  Error  to  Refuse  to  Instrcot  Jury  **  that  if  they  believed 
from  the  evidence  there  was  a  reasonable  belief  in  his  [the  prisoner's]  mind 
of  some  great  personal  injury  or  bodily  harm  about  to  be  committed  on 
him  by  the  deceased,  and  that  there  was  reasonable  ground  on  his 
^art  to  believe  that  he  was  in  danger  of  great  bodily  harm  from  the  d^ 
ceased,  whether  it  actually  existed  or  not»  the  killing,  under  the  eircum- 
itMioen  would  be  excusable; "  nor  is  it  error  to  give  the  above  tnstraotiona 

a  qualification  that  the  danger  must  be  immuient  or  threatentng.  Id, 
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11.  DrscTRiPTio!!  or  MovxT  DT  iHBicnfiiiT.— In  an  indiotmont  for  laroenji 
money  abould  be  deecribed  m  eo  many  pieoes  oorrent  gold  or  aahrer  oola 
of  the  oountiy,  of  a  particular  denomination,  aooording  to  the  &eti.  Tbe 
■peciea  of  ooin  mnat  be  specified.  A  description  as  "three  thousand  dol- 
lars lawful  money  of  the  United  States  "  ia  not  sufficient.  Ptopk  ▼•  BaU, 
631. 

12.  Pebson  is  Guiltt  of  Receivino  Stolen  Goods  if  he  takes  them  nndar 
circumstanoes  that  would  put  a  reasonable  man  of  ordinary  obeeiTitwo 
en  his  guard.    OoUhu  v.  State,  428. 

See  Aqekct,  3;  EviDXifOBp  2-4,  6-8. 

CROPS. 
See  RAn.BOAT)fl»  Id, 

CRUELTT. 

Be*  11&BBIA0S  AND  DlYOBCl^  4-7. 

CUSTOMS. 
See  Common  CAMBOkB,  8,  10 

DAMAGES. 

L  Tlaixtxww,  to  Pboye  his  Daxaqes,  mat  Gm  EviDBroi  ov  Piofifi 
WmoB  He  might  hate  Made  upon  goods  that  he  could  have  mannfaO" 
tared,  and  which  he  was  prevented  from  manufaoturing  by  the  act  of  the 
defendant,  in  raising  a  dam  below  the  plaintiff's  mill  on  the  same  stream, 
by  reason  of  which  erection  the  water  was  made  to  flow  back  and  impede 
the  operation  of  such  mill.     Sinmuma  v.  Bnwm,  66. 

&  Etidenoe  or  Loss  or  pRorm  la  Usually  Admtitkd  wherever  sooh  loss 
is  the  natural  and  neoessary  result  of  the  aot  charged.    IcL 

lb  PiTNTnyE  Damages  may  be  Awarded  in  Case  foe  OBsnuofiHO  Pubuo 
Wat  if  the  act  be  willful  or  the  intent  malicious.  Windham  t.  Bhame^ 
116. 

to  Attachments,  24;  Bailments,  7;  Co-tenancy,  0;  KuiSAHOia^  6;  FUUD- 
DTO  ANi>  Practici^  15;  Railboade,  4;  Statuti  of  Ldotatiohii^  8;  Tnr 
■OBAPH  OoMPANnB8»  2,  8;  Trespass;  Trover. 

DAMS. 
8m  Damaom^  1;  Pliadino  and  PRAcnoB,  2;  WATOOOVisiiiy  8-IO1 

DEATH. 

flee  Co-nvAVCT,  10;  Dbds^  I;  Executions^  21,  22;  Mdiazii  Pismn^ 

SHIP,  2,  5. 

DBCLARATION& 

8m  IvumuMi  Hvom  m>  Wiib»  18;  NmaAHCH^  8^  6|  Bdiibhi  Wte 

la 


DBCRKB8. 

8m  JUDOMSBIIi 
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DEEDS. 

I.  DodioQibWhdisDiadat  Tnaof  EisnimnvnH'iiuar.  JSRnftr 
▼.  WoUomf  548L 

ft  Word  ''J^aBs"  nr  OoarnnrAVoi  u  kot  Wobd  or  PoMaiia^  «iR7N 
titi*  to  the  h«in^  Irat  only  qualifying  the  titls  of  the  gnatee.    Id, 

&  GmABm's  Failubb  to  Bboobd  Dm)  son  kot  AnoiLimLT  Atocd  Ir  ai 
to  third  penoiia»  under  the  California  regutratkm  aet  The  fufane  t» 
leoord  only  proteota  bonajide  pnrchaaera  for  avaloahle  ognridemtioD.  A 

4  Bkbeyaxiov  ok  BxoBFnoir  nr  Died  Vozi>.— A  and  B  were  oo-tenanti  d 
a  paaaway;  A  aold  hia  portion  thereof,  and  in  tbe  deed  attempted  to  r»- 
aer?e  to  himaelf  tiie  right  to  paaa  and  repaaa  thzoai^  aaid  paaawij  iirta 
and  upon  adjoining  land:  HM,  that  aodh  leaetiation  or  esoeptkn  «ii 
▼oid»  and  that  the  other  oo-tanaat  might  at  aU  timea  ao  treat  tk  JAr- 
aloflr.  TnmdmO,  887. 

■at  AfliHorf  S|  Booul  Fnm  PuBOHABiBfl^  2;  Oo-mrisor.  1|  IkAm^  Ik 
VBunNJUDV  OoEmrAiraB;  Hubbahd  An  Wm;  MA«CTn>  Wi 
IfTayit  llonaaoiai  Konxm;  TBimn  ihd  Znnnaii  Wili%  & 

DEFAULT, 
■at  JvMDiBniM  PtiADDTo  ASH  Fluom^  4  14 

DEFnnnoNSb 

flee  iMiHPMMJ^  1;  TiimwiB^  L 

DELIVERY, 
■at  CkntMOEr  OAimTBiw^  4-18L 

DEMAND. 
See  Hratis  of  DBcmnm 

DEMURRER. 
See  EQumr,  20. 

DEPOSinOKa 
See  EviDXif OBp  b, 

DEPUnSS. 
See  SHXBZFVBy  3^  4 

DESCRIPTION. 
Bee  CaiMiNiLL  Law,  IL 

DEVISES. 
'See  WiLUU 

DISCOVERY. 
See  Equitt,  18. 

DISMISSAL 
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DISSOLUnOK. 

Bm  PABiniSBSHIFy  ISL 

DISIKICI  GOUBT& 
8ee  Fbobatb  Coobib;  Wiui^  H 

DITCHES. 
8m  Raileoadb^  5;  WjoaaooawMm,  H 

DIVOBCEL 
8m  Mavbiaoi  axd  Divoboil 

BOindLB. 
19|  HusBiirD  AKi>  Woi^  81-88|  BAlEiiA4^  17-Ul 

DRAFTS. 
8m  HiooviASLB  IraxBOimm 

DUBB8& 
Sm  HusBiirD  Am>  Wtwm,  M^  M 

BASSMKNTS. 
8m  (to-^SHAVor,  11, 12|  DaD%  4 

BJECTMEI^. 

I.  Iv  Aonov  ov  EjsofMBrr,  Pxaraor  Equixajblb  Dsim%  Uxiibd  wm 
VumMmmBp  fa  in  CMifanua  eqnivaleat  to  a  lagd  titto.  iforrimi  t.  IPT^ 
«Mi»  SOS. 

&  Fabtt  Who  haa  No  BiOHra,  either  m  mortgigee  or  ■■rigniws  omnofc  mIi^ 
■a  oatsteadiiig  martgiga^  in  finror  of  some  third  penoo,  to  dafwft  the 
title  of  a  plaintiff  in  ejeotment  who  ie  a  leoond  miortgi({cr|  and  it  Ma 
BMke  no  difierenoe  whether  the  party  attenqpting  to  let  op  loeh  mott- 
gige  haa  each  interest  in  the  land  aa  will  enable  him  to  redeem,  and  ting 
aoq[iiire'tiie  righti  of  an  awrignflo  of  the  morligige.  Savage  ▼.  Doofay,  680L 

iL  DnsHDAERr  nr  Ejaonmrr  EifmuNO  ok  Lard  Bumd  idi»  vndar  plala* 
tiif' a  leaior,  whether  bj  pnrohaae^  gifti  or  leaae,  oannot  diapnto  tba  tide 
Older  whioh  he  entered.     WUUami  t.  Caah,  738. 

C  Iv  DsnorDAXT  nr  BjsoiMxifT  Srb  up  D0ma  F^f""  lo  Toem 
mnxBE  WnxoB  Hb  'Bstesoj},  he  cannot  afterward  daim  to  be  a  tnni 
a*  win  and  entitled  to  notice  to  qnit  before  anit    Id, 
8m  ItrmraroBa  and  ADKownAJcma^  9. 

EMINENT  DOMAIN. 

1.  PlOTAn  Fbopibtt  GAimoT  BB  Takbn  bob  Publio  Usb  witbeat  flnl 
paying  or  aeooring  to  the  owner  jnst  compensation  therefor,  m  a  oondi- 
tiim  precedent  to  title  or  the  right  of  poaaesaion  by  the  pnblio  or  its 
agent    Bentleif  ▼.  M,  L.  W,  (Jo.,  575. 

&  Pabtt  Pbooubibg  Qbbbb  bob  Condbmkatzon  or  Pbiyatb  Pbopxbtt  to 
Publio  Ubb  cannot^  withoat  complying  at  all  with  the  requirements  of 
the  proceeding,  which  are  of  senrice  to  the  owner,  Uy  by  for  four  yeax% 
■ad  then  without  notioe  give  e£Fect  to  the  previoaa  and  initiatory  aoti 
throai^  which  he  daraigns  his  titles    ItL 
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ESTOPPEL. 

L  Paatt  IB  VOT  KerropFM)  bt  ADHnsioir  Made  thbod«h  LnrocBn 

TAKE  ov  Facts  in  material  points  and  in  ignoranoe  of  hia  lig^tB,    nnU 
Y.  LcUkrop,  806. 

ti  If  Pabtt  Makes  Admissioks  in  Invbntobt  nr  Pbobati  PBOOBBDOia 
aa  to  certain  property,  this  does  not  act  as  an  estoppel  ti»  paU;  and  ta 
ooDstitate  it  an  estoppel  m  pais,  the  admission  it  Cr^wtati^if  most  haTS  been 
acted  on  by  others,  who  would  be  prejudiced  in  conseqnenee  ware  the 
party  who  made  the  admission  permitted  to  retract  itp    XWe  y.  Bird' 

%  Woman  AoriNo  as  Guardian,  and  Insbbtino  hkb  Own  Pbopdett  bt 
Mistake  in  her  ward's  inYentory,  is  not  estopped,  in  eqnxfy,  from  pror- 
ing  title  to  the  same  in  herself.    Ihmham  y.  Ohatham,  22S. 

6ee  Ejeoiksrt^  8;  LnmrBBB,  6;   Married  Woion:  'Zaman  and  Tbue- 

1. 


EVIDENOB. 

L  DiOLABAnmn  ov  Pebson  Injured  when  No  One  n  Pbsbbht  abb  wot 
Byidencdi  to  show  the  manner  in  which  the  injury  oocorred,  howvfw 
nearly  contemporaneona  with  the  oooorrenoe.    State  y.  DaMmmp  812. 

t.  Beolarationb  ov  Pabtt  that  Defendant  Kobbbd  Hm,  thoogh  made  baft 
shortly  after  the.  crime^  if  any,  was  committed,  are  not  a  part  of  the  rt$ 
gesttBf  and  are  inadmissible  to  proYe  the  eorput  deUdL    Id, 

8b  Written  Statebcent  ot  Person  Aliye  at  Time  ov  Tbial^  Madb  at  Oo:^ 
oner's  Inquest,  will  not  be  receiYed  in  OYidence.    Dupree  y.  8iaie^  422. 

4  Wrttten  Statement  ov  Witness  Made  at  Coroner's  Inquest  ia  admissi- 
ble in  eYidenoe  where  witness  has  died  since  the  inquest;  but  not  marely 
because  of  emigration  of  the  witness  to  another  state.    Id. 

i.  Parol  Eyidenoe  Consistent  with  Wrizino  to  Whioh  It  BsLAXBi  n 
AT^ifTg«TOT.«-    Evans  y.  SrnUh,  761. 

i.  OzBOUMffTANOEs  HAYiNO  No  DntBOT  OoNNBOnoN  WITH  Oash  ahould  Bot  be 
admitted  as  eYidenoe.    Dupree  y.  State,  422. 

y»  OmouMSTANOEs  TENDING  TO  Proye  Corfus  DEUon  ONLY,  and  those  tend- 
ing to  proYe  defendant's  guilt  only,  should  be  separately  presented  te 
the  jury  and  the  effect  of  each  stated,  and  it  is  error  to  instruct  the  Jury 
that  they  may  consider  all  the  circumstances  in  the  case  together  iipca 
both  questions.    State  y.  DaMaon,  812. 

H  When  Corpus  Delicti  is  Shown  bt  Ciroumbtantxal  Bvzdkno%  it  nmal 
be  so  established  as  to  exclude  all  uncertainty  or  donbta  from  the  minds 
of  the  jury.    Id, 

t.  Answer  Responsiye  to  Bill  nr  Equttt,  and  Dentinq  Chabobs  tubbbib, 
is  not  eYidence  for  the  defendant,  though  the  bill  be  saatained  by  ens 
witness  only.    Oooduin  y.  Ha/mnuynd,  574. 

Vk  Statute  ov  Another  State  can  bb  Proybd  Ef  Oboboia  cnlj  hf  a 
certified  copy.    Stati^ord  y.  Pruett,  784. 

IL  Weebb  Eyidenob  ib  CoNvmrrmo  in  Least  Dbobbi^  the  ooort  dioold 
leaYS  it  entirely  to  the  consideration  of  the  jury.    Bitflngtomr,  OotA,  481. 

li.  Two  CeBTZVIOATES,  AtTBSTINO   DmERENT  BbOOBDB,  with  OOMIION  S»- 

jtatubb  and  Seal,  instead  of  one  certificate  for  botii  oases,  should  not  ba 
eonsidered  fatally  def ectiYc,  where  the  two  oases  oonstitate  aa  edfiBal 
■Bit  and  a  ooUateral  case  of  garnishment.    Chum  y.  EmuH  4BL 
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lib  SZTBDraiO  MaTTU  Off  TKANBGHIFr  D  HOT  QOOD  ObOUNB  IQB  EzOLITIKni 

ov  Ehtibb  Rxoobd.    Id, 
14  Whkrb  All  Papsbs  arm  not  Sit  out  nr  Tbaswbxft,  the  infecenoe  in^  la 

tlw  alMonoe  of  all  evidence  to  the  contrary,  that  they  have  been  loet  or 

deetroyed  by  accident  rather  than  frandnlently  sappreased.    Id, 
Bee  Comcoii  Garriebs,  10;   Coktracts;   Contribution;    GoRPORATioNii 

Gbiminal  Law;  Damages;  Executions,  27;  Judomskts,  36;  HtfBANB 

AND  WiFi,  18,  34,  35;  Mortgages,  12;  Nbootiablb  Instruments,  S; 

NuisANo^  6,  6;  Payment,  6;  Plbadino  and  FBAiona^  6,  11,  18-21,  28; 

flnnTOHQN;  Trespass,  4;  Watercoubses,  4;  Willb^  7, 8;  WmnsBn^  SL 

EXAMINATIOK. 
See  Witnesses,  11. 

ExcEPnoNa 

See  Pleading  and  Practicii^  27«M 

EXCHANGE. 

See  Bailments. 

EXECUnOKB. 

L  EuuuTJOir  mat  Issue  upon  Judgment  op  Dnnoov  Oooxr,  from  which  a 
wrtt  of  "^ZTor  has  been  proeeoated  wiihoat  a  mpeneitaa,  Oattro  y.  /Qfot, 
277. 

ft  Court  op  Equitt  has  No  JuRiSDionoN  to  RBLOiya  AOAivn  Impbopsb 
Issuance  of  a  second  ezecntion.  This  error,  if  it  was  one,  the  court  iisa- 
ing  it  coold  correct.    Ortgory  v.  Ford^  639. 

ft  Power  op  Sheripp  under  Fieri  Fachas  to  Sell  Labis  receive  pnrehase- 
money,  indone  sale,  receipt  for  pnrchaee-money,  and  ezecnte  canveyanoe 
to  pnrohaaer  is  not  a  mere  naked  power,  bat  a  power  coapled  with  a  trust. 
Btewcuri  y.  Stckea,  429. 

Ai  Omission  bt  Sheripp  to  Adtertise  Sale  at  Three  Publio  Plaobs  nr 
CouNTT  does  not  render  the  sale  void,  where  the  statute  provides  merely 
that  it  is  "  the  dnty  "  of  the  sheriff  to  so  advertise;  bat  the  sheriff  may 
be  liable  for  any  loss  occasioned  by  snch  omission  to  any  one  interested. 
Johnson  v.  Heeae,  757. 

ft  Statute  Deglarino  that  Sheripp,  in  Making  Sale  on  Exboution, 
SHALL  Adveetisb  Suoh  Sale  in  three  of  the  meet  pablio  places  of  the 
eoanty  is  directory  only,  and  if  the  sheriff  omit  to  do  ao^  such  omission 
does  not  vitiate  the  sale;  bat  any  person  injured  by  snch  omission  has  a 
remedy  against  the  sheriff  in  an  action  for  damages.  Hendrick  v.  DavU, 
726. 

ft  Iv  AonoN  lOB  Repusdto  to  Comply  wttb  Terms  ov  Sherdp's  Sale 
against  the  person  who  bid  off  the  property,  he  cannot  set  up  as  a  de- 
fense that  a  deed  was  exhibited  at  said  sale,  and  asserted  to  be  a  convey- 
ance of  the  properly  sold,  if  sach  deed  was  not  examined  nor  read  by  him. 
Jd. 

1m  KoncDi  OP  Plaob  op  Sale  op  Land  under  Execution,  as  well  as  of  the 
time  thereof  is  reqoired  by  the  statute  to  be  given  to  the  executioQ 
Asisndant  by  the  sherifi^  and  if  the  notice  given  itSi  to  Mgadij  the  place 
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of  sale,  the  sale  is  Toid;  and  the  preaeaoe  el  the  deftwidMit  in  tofwnoa  tti 
day  of  the  sale  is  no  waiver  of  eaeh  notice.    Siiuon  t.  Bhimmt  129. 

H  SumrriTUTioiff  ow  Own  Biddkb  job  AyoTHmt  at  Bubuutjuiw  8al%  efter  iiti 
property  is  struck  cS,  and  before  deliTery,  the  snbstitate  taking  poisis 
■ion  of  the  property  and  receiTing  the  bill  of  sale  in  his  own  name^  j^aoss 
'  him  in  the  position  of  »  saooessfol  bidder,  and  not  as  taking  from  Hm 
criginal  bidder;  bnt  he  takes  the  property  witibont  waxranty  and  with  all 
the  risks  which  derolTs  npon  »  porohaser  at  an  exeontioQ  salsw  WMtrnm 
r.  FowOeB,  184. 

il  Ix  AonoN  Ton  RKrusnro  to  "Make  Good  Bn>  ja  Shkbifv'b  Bale,  in  ofder 
to  enable  defendant  to  assign  as  error  the  refusal  of  the  oonrt  to  admit  in 
evidence  representations  and  statements  made  by  the  sheriff  at  snch  sale^ 
the  record  most  show  what  snch  representations  and  statements  wef«i 
ffmuMdi  Y.  Datfis,  728. 

IOl  Ik  AonoH  AOAniflrr  Pbbsoh  Who  RxnraxD  to  CkniFLT  with  Tsbmb  ov 
Shebifv's  Sali^  in  order  to  hold  him  liable  for  the  di£EBrenoe  lietwesa 
the  price  at  which  he  bid  off  the  property  and  the  price  at  whidi  it  was 
snbseqnently  sold,  the  same  property  nmst  have  been  reaold,  and  resold 
as  the  property  of  the  identical  parties  as  whose  property  it  had  been  bid 
off  by  him.    Id. 

IL  Ckkbot's  BiTUBir  on  BbDWunoir  in  the  worda^  ''Iknowofnopropsrif 
subject  to  the  within  JSeri  /aehs,"  is  equivalent^  in  a  eoUataral  prooeed 
ing,  to  the  return  of  nula  ftono.    Ckmn  v.  Howell,  484. 

IS.  Shbbiw'b  BiTUBir  ov  Smryigb  on  Wbet  cannot  bn  Tbaybbsbd  by  pafw 
ties  or  privies,  except  for  fraud  or  collusion.    JWmemm  ▼.  Daria,  788. 

UL  Indobsimznt  ot  Shebxjw  upon  BntoonoN  Bbtubnbd  bt  Hm  d  Mif- 
TEB  ow  Bboobd.    Ounn  v.  HomU,  484 

14  SBBBiTt  OoLLionNO  MoNBT,  AND  ov  SD  OwN  AoooED  DBFOsnnre  Ir 
IN  Bank  which  subsequently  faik,  is  personally  liable  to  the  plaintiff  la 
ezeontion  therefor.    PkUSp§  v.  Lamar,  731. 

VL  Yoluntabt  Patmbnt  ot  Exboution  or  OmcBB  Holding  It,  witluMift 
transfer  of  the  Judgment  to  him,  operates  not  only  as  a  satisCaetioa  of  the 
execution  but  as  an  extinguishment  of  the  judgment;  notwiiiiBtanding 
the  officer  by  reason  of  neglect  had  rendered  himself  liable  under  the  stat- 
ute to  a  judgment^  on  motion,  for  the  amount.    Lkiit  ▼.  7%(mipmm,  VA 

18L  Law  Implibs  Tbansfkb  of  Judombnt  to  OmoBB  Patino  It  only  upott 
the  concurrence  of  two  things:  1.  That  the  liability  of  the  officer  in 
de&nlt  shall  have  been  fixed  by  a  tribunal  of  competent  Jurisdiction;  SL 
Hist  the  judgment  shall  have  been  satisfied.    Id. 

17.  TiTLB  OB   PUBGHASXB  OB  BlAL  ESTATB   AT  KXBUUTION  SaLB   DOBS  NOT 

Dbpbnd  I7P0N  Shbbitf'b  Rkfubn  to  the  writ  The  purchaser  has  no 
oontrol  over  the  conduct  of  the  officer  iu  this  respect  Ohud  ▼•  Ml 
Dorado  Co,,  USA. 

UL  PUBOHASBB  AT    EXBOUTION    SaLB   BbbTS    BOB    TlTLB   UPON   JUDGMBNi; 

execution,  levy,  sale^  and  deed;  and  he  need  not  show  no  more  to  entitle 
him  to  whatever  rights  the  defendant  iu  execution  had  in  the  property 
sold.  Id. 
10.  AUTHOBITr  OB  DbfDTT  to  BxBOUTB  DbBD  in  KaMB  OB  Shbiov  hur  bi 
Pboduobd  to  entitie  the  deed  to  be  read  in  evidence  in  an  action  for  the 
possession  of  the  land,  where  the  sheriff  *s  term  of  offiod  had  expired  ai 
the  time  of  the  execution  of  the  deed.    Id. 
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td  It  IS  Sbsrot's  Trijbt  and  Dutt,  giyen  to  him  by  law,  to  czeeatt  ccai« 
▼eyanoe  under  fieri  fadaa  when  pnrchaBe-money  is  paid.  SUwmt  ▼• 
8toka,^i9. 

SI.  Stjit  nf  Equht  jb  Pbofib  Fobu  ov  Aonon  to  BvioBaB  OoxmrAvoi 
ov  Rial  Estats  to  pnrchaMr  under  BheriflTB  sale,  where  pnrohue-mone j 
has  been  paid,  and  sheriff  has  died  before  executing  a  cooreyance.    Id, 

22,  Whebb  PuBOHAfiB-MOKKT  HA8  BSBf  Paid  TO  Shbbzfv,  and  he  dies  befote 
ezecation  of  a  conTeyanoe,  eqnity  will  grant  relief  regarding  it  as  a  oast 
of  casoalty  or  aooident.    Id. 

t3L  Words  "Tbnaiit  nr  Po8BISSIOk/'  nr  SaonoH  236  of  Oaloosioa  P&ao» 
TICS  Act,  providing  that  the  purchaser  at  a  redemptioD  sale  "shall  be 
entitled  to  receive  from  the  tenant  in  possession  the  rents  ol  the  property 
sold  or  the  valne  of  the  use  and  occupation,''  embrace  the  judgment 
debtor  as  well  as  his  lessee.    JETarria  v.  ReffnoUk^  600. 

tt.  JlTBOMXBIT  DxbTOB  BxmAZNINO  IN    P0fl8IB8I0H  07  WATDt-DlIOH  AITD 

Shkrift's  Sali^  and  collecting  the  rents  and  profits  during  the  sii 
numths  following,  is  a  trustee  of  the  fund  for  the  purchaser  at  the  sale^ 
under  the  Oalif omia  statute;  and  if  the  fund  be  in  danger  of  loai^  a  Ufl 
in  equity  to  account  will  lie.    Id, 

IS.  No  AonoN  Lm  against  Smativr  iob  IxmsQ  RjuMumoy  of  iodirid- 
ual  creditors  of  a  partner  on  firm  property  in  the  latter^s  hands.  Cbntvf 
▼.  Wcod»,  605. 

86.  UroH  Qonsnoir  ot  Bight  of  Assioinai  ov  SzicnrnoH  lo  Baoom 
THKBiOH  against  the  defendant  thereu!,  it  is  proper  to  inquire  into  the 
ri^t  of  the  execution  plaintiff  to  recover  thereom,  since  the  assignee 
stands  in  his  place,  and  has  no  better  right.    Logatk  v.  SwmUrt  76& 

S7.  In  AonoN  bt  Exioution  Dbfbndant  against  Assioneb  of  BbDWunos 
TO  Bbootbb  Monxt  Paid  thbbbon,  the  exemplification  of  the  judg« 
ment  and  the  execution  against  the  defendant^  and  the  exemplification 
of  a  judgment  and  an  execution  against  another  defendant  for  the  same 
debt,  which  show  that  the  execution  plaintiff  through  whose  personal 
representatives  the  assignee  claimed  title,  had  received  payment  for  the 
debt,  are  admissible  in  evidence,  notwithstanding  the  objection  that  the 
judgments  and  executions  are  not  between  l&e  parties  to  the  suit    Id» 

0.  Onb  xat  Bboovbr  Monet  Paid^  itndbb  Bbubf  of  LiABiiiiTr,  mpov 
EzBOunoH  upon  which  he  was  not  liable.    Id, 

See  Bankbitftct  and  Insolvbnot,  7;  Shbrdts. 

EXECUTOBS  AND  ADMINISTBATOBS. 

L  Seatctb  Bspbbsbntativb  dobs  not  UNiVBBaALLT  SxrooBBD  by  legal  op- 
eration to  the  decedent's  title  and  possession,  but  as  such  he  takes  the 
property  only  which  is  within  the  state.  If  he  wishes  to  obtain  property 
which  is  abroad,  he  must  do  so  by  ancillary  appointment.  Yet  if  he  ao« 
quire  such  property  without  such  appointment  he  may  hold  it  subject  to 
the  interposition  and  objection  of  creditors  and  legatees.  Upkm  v. 
Hubbard,  670. 

t.  Whethbb  Afpointmbnt  of  Administbatob  is  Void  ob  Voidablb  depends 
upon  whether  the  court  had  or  had  not  jurisdiction  to  make  the  appoint- 
ment; if  the  court  has  such  jurisdiction,  any  irregularity  in  the  appoint- 
ment can  make  it  voidable  and  revocable  only,  and  not  voUl  Bnmgkom 
V.  Brodk^^  474. 
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t.  Affointmemt  of  Gsnxbal  Administrator  ov  Estate  of  NoN-KuiDSirf 
Testator  instead  of  an  administrator  with  the  will  annexed,  where  tbe 
court  had  jorisdiction  to  make  the  latter  appomtment^  ia  an  irregularity 
which  renders  the  appointment  Toidable  and  revocable,  bat  not  void,  and 
collaterally  impeachable.    Id, 

i.  APFOiNTMEinr  OF  Adionistrator  of  Estate  of  Kon-rbsidsnt  Testatdb 
BT  Coxtrt  havino  JURISDICTION  to  axipoint  an  administrator  with  the 
will  annexed  cannot  be  impeached  in  an  action  by  the  foreign  executor 
against  the  person  who  obtained  such  appointment  after  the  commence- 
ment of  the  action,  on  the  ground  that  the  defendant  did  not  disclose  to 
the  probate  court  the  existence  of  a  will,  and  misrepresented  the  amount 
ol  the  assets  within  the  county,  since  this  does  not  constitate  fraud 
sufficient  to  collaterally  impeach  the  appointment.    Id, 

|»   AttAhauta  StATUTB  PkRMITTINO  FoRXIOK  BZBODTORg  AND  ADlONlSnBATaia 

TO  Maintain  Suns  nr  That  Staxb  does  not  divest  the  state  courts  <d 
Jurisdiction  to  grant  administratian  of  the  effects  of  a  non-resident  dec»> 
dent  within  the  state,  and  such  letters  of  administration,  granted  to  a 
defendant  after  oommenoement  of  suit  against  him  by  a  foreign  exeeatar» 
will  defeat  the  action  when  set  up  in  a  plea  pvii  darrein  eonHtmcmm, 
Id. 

H  CouNTT  Ck>UBT  OF  ViRaiNiA  IS  OouRT  OF  GENERAL  JuRiBDiOTioN  in  regard 
to  probates  and  the  grant  of  administrations;  it  has  jurisdiction  of  the 
whole  subject-matter,  and  if  error  is  made  in  taking  Jurisdiction  <»f  a 
particular  case,  the  order  is  not  void  generally,  but  only  voidable  on 
citation  or  appeal,  and  cannot  be  questioned  collaterally.  The  caaly 
exception  to  the  above  rule  is  where  the  supposed  testator  or  intestate  is 
alive,  or  where,  if  dead,  he  has  a  personal  representative  in  being  when 
administration  is  granted  upon  his  estate.    Andreun  v.  Avory^  355. 

Y:  Adminibtration  Granted  bt  County  Court  of  Virginia  is  not  void, 
where  the  intestate  resided  and  died  in  another  state,  leaving  no  estate  in 
Virginia,  and  having  no  personal  representative  in  the  latter  state.    Id, 

t,  Adionibtration  of  Estate  of  Livino  Person  is  without  Jurisdiotion 
AND  Void;  whether  granted  on  direct  evidence  of  deiith,  or  on  the  pre> 
sumption  arising  from  the  fact  of  absence  unheard  of  for  seven  years; 
and  no  one  claiming  under  the  administration  can  be  protected.  Moom 
V.  Smith,  122. 

t.  Administrator  mat  Maintain  Ejectment  to  Recover  Possession  of 
Land,  aa  the  statute  gives  him  a  right  of  possession.  Curtis  v.  Herriek^ 
032. 

10.  Administrator  of  Insolvent  Estate,  Part  of  Which  is  Unditidsd 
Half-interest  in  Realty,  may  maintain  a  bill  in  equity  to  restrain  an 
improper  subletting,  which  would  injure  the  value  of  the  property  or 
lessen  the  rents.    Parkman*»  AdrrCr  v.  Aicardi,  457. 

11.  Administrator  cannot  Pat  out  Monet  of  Estate  to  Remove  Inooii* 
BRANCES  from  the  property,  unless  the  intestate  was  bound  to  pay  ths 
money;  although  a  court  of  chancery  might  authorize  the  expenditure  to 
prevent  a  sacrifice.    Kwght,  Estate  qf,  531. 

12l  Administrator  Acts  upon  his  Own  Responsibilitt  if  he  undertakes  t* 
go  beyond  the  strict  line  of  his  duty  as  the  law  defines  it^  and  while  he 
ean  receive  no  profit  from  a  successful  issue  of  his  investment^  he  mail 
bear  the  Umb  of  &ilure.    Id, 
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IB,  LaaASwm  ukdxe  Wiia  Hadb  in  Ahotbib  Sxatb  bt  Bamnrr  THiasof 
HAT  Sin  Ef  Bqditt  AramnsTBATOK  of  estate  of  their  teetatriz,  in 
Bhode  laUad,  lor  aa  aooonnt  ol  the  aeeete  and  the  payment  of  their  leg* 
Miei»  notwitiiatanding  fodh  will  has  not  been  proved  or  filed  and  recorded 
in  Bhode  Island,  sinoe  they  soe  in  their  own  rights  and  not  in  the  right 
of  their  testatrix,  or  as  her  lepresentatiTes.    Oln^  ▼.  AngeU^  02. 

14  BnniBirrsisAHDHiiBflATLAwicATOBZAZvBBLiiriKEQnxTrAOjmirst 
DKnaa  ov  Fsobatb  Ckvunr  allowing  the  administrator  on  final  settle- 
ment a  oredit  to  whidh  he  was  not  entitled  by  showing  that  for  the  par- 
pose  of  indnoing  the  oomplainantB  not  to  objeot  to  the  allowance  of  the 
eredit  he  falsely  represented  the  oorreotness  of  the  eredit^  and  falsely 
stated  eircnmstanoes  plainly  demonstrating  its  curreotnesi,  and  that  they 
were  ignorant  upon  the  snbjeot,  and  relying  npon  the  representationa, 
Ibrebore  to  object.    IfocFs  Hdn  v.  Steele,  466. 

Uk  EzaouTOK  IB  Shtiklid^  ab  SuoBt  TO  SD  OouHSEL  Fu  Bxnin>iD  u 
BBTABLzamiro  Will  before  the  ordinary  in  solemn  lonn;  bat  if  he  is  also 
a  dsiisee  and  legatee,  the  devise  and  legacies  to  him  are  dhargeable  with 
iQbh  fee  and  other  expenses,  ratably  in  proportioa  to  the  Talne  of  the 
estate.    McOkOan  r.  HeOeringtan,  89. 

Co^BiAKor,  10;  Bseaxb  ov  DiciDaim,  1}  FRAmmaBT  OoTMrntflMs 
%  t}  JinMomn^  10;  PiJtTirsBSHiF,  2,  6;  SuBKRinr,  1«  % 

JEJOMFLARY  DAMAOia 
See  AxTACKiaDreB,  84. 


iOATLOS. 
Sea  Bvij>ju!ioi%  12-14;  SxBOOTHnn^  8L 


;;».e;>i/,i^ 


[0N& 
BomsniM;  Taxatioh,  8;  10-14  IMH 

EXPEBSS  OOMPANIEEL 
See  OcncMDir  Oaktwim^  4  4 

FEES. 
Sea  A»MTESTWwr  jaa>  Awamd,  4;  "Ejoaotom  Jon  Amuiguua—%  14 


FEBBIBS. 

1.  fnorr-KAV  n  Llaslb  IB  CoMMOK  Oarbub,  and  hbmI  hsf*  a  sals  boat,  a 
sldllfnl  ferry-man,  and  soffident  f oroe  to  msnaga  the  boat  and  oare  for 
persons  and  property  received  for  transpcrtatlan.  He  is  liable  lor  loss  or 
injury  occasioned  by  neglect  of  these  duties  and  ptaoaitiana,  Sanien 
▼.  Toung,  VIS, 

%  Ocaanxuanxm  ov  Scitdis. — ^When  statute  sfathoriMB  eooity  ooort  to 
axcose  leny-maa  from  having  hand-raQs  npon  his  boat  lor  the  greater 
security  of  stock,  and  the  coonty  court  doea  so  eocowa  him,  his  dnties 
•ad  HaMities  as  a  fany-kaeper  under  tiia  ooamiOA  Um  an  ia  no  wa^ 

JflNifiS. 
Saa  CtoffgAT,  Law,  1;  NsootiABUi 
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FIRES. 
8m  Railboaso^  10. 

F0RECL03URB. 
8m  IfiaBxojusn;  Tbubib  and 

90BEI0K  ASSIGNMENT& 
8m  Bakksuttot  axd  lNaoLTSNar»  S-7« 

90BEIGK  JUDGMENTSb 
See  JuDGioum. 

90BEIGK  LAWa 
See  LzBiB. 

FRANOmSB. 
8m  TixAxnur,  1%  18;  16-llL 

FRAUD. 

1.  Fbavd  a  Dmrnni  Wbidb  n  Ooohiiabui  am  Whii  nr  Oovn  €V  likw 
IB  ov  BQUirry  end  is  ooniidered  even  more  odious  tiisa  foNSi  Drkitmd 
▼•  Ingram,  260. 

&  SqilJ]TrWIIxCU>aiL0ciVVSrAH0BAHI>RKIH8tAIlGBAIIT0EINTlI^ 

PMBHBioir  wliere  he  was  aa  illiterate  old  man,  and  was  indnoed  to  oc»> 
Toy  without  oonsideration  to  his  son-in-law  by  the  false  and  fraadnleBl 
representations  of  the  latter  that  some  peonniary  liability  mi|^t  fafl 
vpon  the  grantor;  and  it  is  no  defense  that  a  party  oaanoi  allege  bis  own 
l^aady  sfaioe  the  grantor,  having  no  oreditora  to  be  prejndioed  by  the  ooa- 
Teyanoe^  was  guilty  of  no  frand.    Davla  t.  MeNaUeif^  169. 

%  XmrrBuiODrT  Fkauduldtt  ab  Iinno  d  Void  for  all  pniposM  of  protsetka 
to  the  frandnlent  aotor.    Ooodwin  y.  Hammond^  074. 

4  Qoamoir  ow  Fbaud  nr  Fact  is  wfthin  FnoYiiKni  ov  Jvwz,  and  a  jadfl> 
ment  rendered  therein  by  the  ooort  is  error,  no  natter  how  Jvst  IhMk 
ard  Y.  Ingram,  260. 

8m  EQtrarr,  8;  Fbaubulxht  CoNYxrAXGiB;  JuDOionnDii  Hvoabp  An 
Wm;  Mamitit)  Women;  Powebs,  1;  SrAnna  ov  FkAUBSi  Wni^  4 

FRAXTDULENT  OOlTVEYAKGESb 

L  OoanrwiMEfm,  to  bb  Valid  ab  to  Teebd  PABim,  iiuRBOvoin.rBBirpai 
Good  Cohsidbeation,  bat  mnst  be  (ona  >S(fe  also^  sod  not  made  to  hin- 
der, deUy,  or  defrand  creditors.    Oattro  y.  lUkt,  277. 

&  YOLinffTABT  OOBTBTABOB  TO  CHILD,  ReLAXIYI^  OB  BTBH  TO  SCEAHQBB  IS 

Good  ahd  Valid  if  it  be  not  at  the  time  prejudicial  to  the  rif^  of  any 
other  person,  or  in  execation  of  any  meditated  soheme  of  fatuo  fcand  or 
injnzy  to  other  persons.     NkhoHoB  y.  Ward,  177. 

%.  VOLUBTABT  Gdt  OB  OOEYErABOB  BT  PaBTT  HOT   IbUIBTID  II  VOID,   if 

made  with  any  design  of  frand  or  ooUnsion  or  injnzy  to  otfier  PMMBs  fa 
Ihefntore.    Id, 
Ai  CkurYBTABOB  Madb  to  Dbvbaud  Bzdrieo  Qbhhiiom  a  GBnauuv 
Hbld  Void  as  to  sabseqnent  creditors.    Id 
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§,  YoLumrABT  OovywTAJtOM  n  "Pumbumed  to  vm  VkAfnyuuDiT  ab  to  Bzm* 
ING  Cbiditobs;  bfat  as  to  subsequent  ereditors  therelsnosiidh  presuiDp- 
tion,  '*iid  fraud  in  fact  must  be  established.    Id, 

r.    8UB8IQUX1IT   CkIDITOBS   OASirOr  OOMFLADr   THAT   DiBTOft'l    KOTB  IHB 

MoBioAOB  wxBi  BnounD  witbout  CkHrsmnuxioH.  Scm  ▼•  Vcleam 

WaUr  Co.,  609. 
7«  YoLuirTijtT  Ck>irvBTijrcDi  m  kot  Yam  ^  agaih8t  SumqumT  Obxd- 

noBS  unless  frandnlentin  iaet—thatia,  made  witfaaTiew  tofnton  debts— 

but  evidence  of  an  intent  to  defrand  eTisting  oreditors  is  deemed  su£Bdenl 

pHma  /ade  eridenoe  of  fraud  against  subsequent  oreditoon.    Id, 
H  PkBsovAL  RxFKisxiiTATiTB  ow  Fbavduliht  Yiinx>B»  wbo  remained  In 

possession  of  the  property  until  the  tuna  of  his  dsatby  oan,  beoaiise  el  the 

Bou-deliTery,  set  up  the  fraud  for  the  benefit  of  flnditar%  aad  thus  aifoid 

the  salsw    HwU  t.  BtOtenoorth,  223. 
i.  gaLMWTOB  OR  AinmnBiRATOB  OAJsvot  iMnuoR  Dbd  ov  am  Tmuam 

OB  IirnncAXi  JOiK  FiuinD^  «zoq^  in  oase  el  the  lum^dslif^ 

vlsBft  gift  er  dead  to  the  donee.    Id, 

See  BQUirry  lOl 

GAKNIHUMJfiNT. 
8m  AjTAflHMKHTa;  AxTOBssr  iHB  Gum; 

OSNERAL  ISSUB. 
18; 


OIFIS. 
IqiOB^lOi  "WmAXTBfuuan!  CovYwrAKOEBi  HuBBAn^imWiiit  ift^^i^ 

Pabxrv  ahi>  Ohzldi 

oBowma  oRAnr. 

See  BjkiLBOJjm,  16L 

GUARANTY. 
flit  Kmotubui  JjxnBmaamk  ML 

GUAKDIAK  AND  WABIX 
See  Eroffil^  3L 

.  HEIB& 
See  DuDfl^S. 

HIGHWAY& 

Ptennr  iOAxair  SiBnr  IxPBOTxiaiiT  n  bmraonriii^if  ttisiiolBuids 
wtthfai  the  statutory  time^  and  if  it  does  not  appear  tfaail  the  required 
munbw  of  owners  uaited  in  it^  where  the  ebartar  of  a  mnnioipal  eorpora- 
tlon  authorised  the  oommon  council  to  lery  special  assessments  for  grad- 
lag  er  improring  the  streets*  and  provided  that  when  the  oouncil  thought 
it  expedient  to  open,  alter,  or  improve  any  Btn&t,  they  should  give  notios 
by  puUioatUm,  and  if  one  third  of  all  the  owners  in  vabie  protested 
•gainst  the  proposed  in^rovement  within  ten  days  after  tho  last  publiofr" 
ticB,  it  should  not  be  made.    BwmeU  ▼.  Saerammta^  018. 
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2.  PluTAn  PBonmr  m  vor  Takin  iok  Pdblio  XJbe,  within  tiie  »>— "''^ 
of  the  ooQstitatioiial  inhibitioii,  by  BMiwiring  tlw  ezpenaea  oi  gndiBg  a 
•treet,  already  opened,  npon  the  adjacent  property.    TiL 

Z,  TtLAYELMM.  MAT   HOT   BofAZir  StUBBOBHLT  AND  DOOOEDLT   UFOH  BlOHT 

ov  Tbayslbd  Pabt  ov  Hiohwat,  and  wantonly  prodooe  m  ooniiioo 

whioh  a  alight  change  of  position  would  have  avoided.    Pei 

on  highways  owe  to  each  other  reciprocal  datiea^  and  aie  bound  to 

reasonable  precantiana  to  avoid  collision.    0*MaJQ/B§  y.  Dom^  4i03L 

4  limnoiPAL  OoBPOBATioir  n  not  Liable  iob  Damaou  Gaubbd  nr  Gi 

nro  SiREST  by  digging  so  near  plaintiff's  lot  that  the  earth  sapportoig 

it  erambled  away  and  his  f enoe  fell,  if  the  corporation  had  antfaori^  \m 

grade  the  street  and  did  not  act  in  exoess  cl  its  antliority.    JliqrorcC&  ^f 

Bvmr.Ombarg,  748w 

See  Taxatiov,  1-3L 

HOMESTBABa 

L  WsHU  Olazk  ov  HomnAD  Kxemptiow  wab  AstjuBnunD 
to  DmofDiAiiT  in  an  aotion  to  foreclose  a  mortgage  npon  the 
U  cannot  be  again  interposed  as  a  defense  to  an  action  for  the 
bron^t  by  the  purchaser  nndsr  the  loredosnre  Judgment.    Tliis  adjndl* 
eatioOy  until  reversed  or  annulled  by  some  direct  proceeding  lor 
pvupoos^  is,  whenever  brought  collaterally  in  questiao,  oondnarrs  of 
matters  therein  adjudicated.     Tadloek  v.  Bccln,  213L 

%  Glazm  ot  HoiosnAD  BxmpnoN  kavoto  bxbt  Asjoimbd 
Faxhsb,  his  children  are  bound  thereby.    Id, 

&  HomRBAD  BiOBT  OAHHOT  u  Abskbtbd  Mmbmlt  TO  BinLDn% 
pendant  of  the  land  npon  whioh  the  building  is  ersctsd,    SmUkr* 

HOMIGIDB. 
See  Gbdhnal  Law*  6-IOl 

HOBSES. 
See  AimiAiA  1* 

HUSBAND  AKB  WIFK. 

1.  Hvhaxb  Am  Wm  xat  u  Csaboid  Joistlt  nr  Axa  Annan  mm 

ToiT  in  whioh  two  or  more  persons  may  be  Jointly  guil^.  flih—wsw, 
BtowHp  66b 

2.  TmfiiTmi)  AuiHDBirr  ov  Wm  Kkowv  to  XjIvb  Sbpaxaxb  ibom  hbi 

HusBAim^  to  bind  him  for  necessaries  supplied  to  her,  depends  w1iqI|j 
upon  his  I^gal  obligation  to  provide  for  her,  and  is  unaJTbcted  by  te 
ignorance  or  knowledge  of  the  oreditor  as  to  the  faobi  npon  iHudi  each 
liability  depends.    Oiff  v.  J2ea<l,  7S. 

3.  AmjuTEBT  OF  Wm  Rmsvis  Husbahd  ibok  OBnoATioif  to  Taonam 

HiB  WITH  NiOMBAmaa,  whether  such  sdulteiy  is  committed  befove  er 
after  her  separation  from  her  husband,  and  wheUierthe  person  supplying 
her  with  necessaries  knew  of  the  adultery  or  not.    Id, 

4.  Dbqiudi  DxsiaaBiiio  Hubbakb's  Pritiov  iob  Dztobcb  iob  Oausb  ob 

Adultebt  is  not  evidence,  in  an  action  against  him  lor  neoesssiies  far* 
nished  to  tus  wife  during  their  separation,  to  prove  that  she  did  asi 
commit  adulteiy  prior  to  the  petition  lor  divoroe  or  during  its  pendsnsf  • 
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ibid  he  ia  not  estopped  by  euoh  decree  from  oflbring  in  defense  in  snoli 
ftotion  proof  of  the  adiQteryol  his  wife  prior  to  the  aooniing  of  the  plain- 
tiif's  aooonnt.    Id, 

i.  Wm  Lnmro  Sxpasatb  vbom  Hubbaiti  has  Ko  AuTHOsrnr  to  Bqbbow 
MoKiT  at  his  charge;  bnt  if  the  lender  lays  oat  the  money,  or  sees  it 
laid  oaty  for  neoeesaries,  he  may  charge  them  as  provided  by  ^"*«^^, 
Id. 

i.  PBomsB  Madb  bt  HrsBAin>  to  Grant  Ckbtaxn  Pxbsonal  Propiktt 
to  his  wife,  npon  her  paying  his  debt,  simply  creates  an  obligation  or 
dnty  on  the  part  of  the  hnsband  to  rest  title  in  the  wife.    lAUU  y.  Bkd' 

f»  VsBBAL  Salbs  ahd  Gotb  BTWgw  HvBBAVD  AHD  Wm  ooght  not  to  be 
admitted  unless  on  dear  and  satis&otory  proof  that  the  property  was 
divested  oat  of  the  vendor  and  vested  in  the  vendee  or  donee.    Id, 

il  ImsirnoN  ov  Hubdasd  nr  OomrBTiHo  PsonniTT  to  hib  Wdb  n  Pb>- 
WJMMD  TO  Bi  Kbowv  TO  Hbb.  From  the  relaiioaBs  of  the  parties,  it  is 
soaroely  to  be  sappoeed  that  this  is  not  so.    Oattro  v.  IQiOt  277. 

H  Hubbabd  la  BomtD  to  Suttobt  ahd  Maimtaih  hd  Wzii^  and  is  entitM 
to  her  labor  and  eamingw,  while  they  live  together  in  the  nsoal  ooone  d 
the  marital  relation.    Norerom  ▼.  Rodgen^  82dL 

JOL  HuBBAKi)  OAHHor  Rbcoybb  HD  Wdtb'b  Eabhutob  noM  Qhb  who  haa 
employed  and  paid  her,  where  the  wife  haa  for  a  enmsideiable  period, 
▼olantarily  and  without  good  reason,  lived  apart  from  her  husband,  and 
Bopported  herself  without  any  aasistanoe  from  him,  and  where  the  hus- 
band, prior  to  the  payment  to  the  wif e^  did  not  daim  her  earnings.    Id, 

VL  HuBBAim  GAmor  CoBrviBT  hd  Wirt^B  Ghosbi  nr  Aonxm  to  hd  Owb 
PoflSBBSiOB  without  doing  some  positive  aot  towards  tfaail  end.  Bm^ 
r,8ladef2S9. 

Nl  Aoib  ov  Husbahd  Whsos  will  hot  CtoBBiTruTi  Bbduohob  ov  Wm'f 
KoTB  TO  HD  P08BBB8IOH.— •Where  the  maksra  of  a  promissory  nots^ 
given  for  the  purdhase  of  the  wife's  reel  estate^  and  made  payable  to  hei 
or  bearer,  deliver  it  to  the  husband,  who  immediately  tarns  it  over  to 
tiie  wife,  she  afterwards  retaining  the  same  in  her  possession,  the  note  is 
not  converted  by  the  husband,  and  the  wife's  property  theram  is  not  di- 
vested.   Td, 

IS.  FkAUD  UPOH  Wdb  n  hot  ComaiTKD  by  the  husband's  purdiasing  lands 
after  marriage  with  his  separate  funds  acquired  before  marriage^  and 
taking  the  oonveyanoe  in  the  names  of  his  minor  children  by  a  previous 
marriage.    Smith  ▼.  Smith,  588w 

14  All  PBorsBTT  Aoquzbbd  bt  Eiihbb  Spoubb  dvbzho  Bxdtxhob  ot 
CViMMUHTrr  is  presumed  to  belong  to  it^  and  this  prssamption  can  only 
be  overcome  by  dear  and  satisfactory  proof  that  it  was  acquired  by  the 
separate  funds  of  one  or  the  other;  and  the  burden  ol  proof  lies  upon  the 
party  daiming  the  property  as  separate.    Id, 

15w  P&BBuicpnoH  that  Buildiho  m  but  Vobm  js  Wbxqh  Ookkoh  Pbop> 
BBTT  n  Ihvbbted  is  too  cogent  to  be  overcome  by  loose  and  unsatisfao- 
tory  evidence,  where  it  was  erected  daring  the  existenoe  of  the  community. 
Id. 

16L  D18IOH  OF  Law  nr  Vbbtzho  nr  Husbahp  ABsaLUTB  Powkr  of  Desfo- 
amoH  07  OoMMOH  Pbofbbtt  was  to  facflitate  its  hornt  fdt  alienation, 
aad  toprevent  dogs  upon  Its  transfer  Dydaiois  of  the  wife.    Id* 
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17.  VoLUXTABT  Duufotmoy  of  Coiaioir  FBamrr  nr  HraBuns^  wiik  At 
vi0W  id  defeating  any  oUiine  of  the  wife  fhereto^  will  nok  be  mpportod 
hj  the  law.    /d 

18.  DaOLA&ATIOKB   OF   HmAKD   AHD   Woi^  MaSI   AlZlft  KUUUTJXW    €V 

SsnuEiaiiT  made  by  the  wife  before  the  mamage  upon  her  ehOdnn 
bom  by  a  f onner  maniage  and  to  be  born,  are  not  admiiniWe  aa  eridanea 
affeoting  the  yalidity  of  the  deed.    AnonifmmUf  461. 

19.  DUBIBS  TO   LffYALZIMLTB  DiBD   EUUUTID  BT  WXDOW  SbOBSLT  BDOBl 

BIB  SiooND  MiBBiAOiK  oonToying  her  property  to  her  efaildren  boiB 
and  to  be  bom»  and  reeerving  a  life  eatate  to  heneli^  ia  not  ahown  by 
proof  of  the  diatreeeed  state  of  f eelingi  exhibited  by  the  grantor  at  the 
time  of  the  ezeention  of  the  deed*  and  of  threata  made  by  her  aon  againal 
her  intended  hnaband»  bat  not  oommnniimted  to  her,  when  it  appeaia 
that  her  diatrecs  and  the  threata  ware  oaoaed  by  her  then  prflgoanoj  by 
her  intended  hnaband;  egpeoially  where  there  i^ppeara  to  havo  been  good 
reaaona  for  the  deed,  andheraeoond  hnaband  did  not  deny  the  Talid^y 
of  the  deed  for  more  than  twenty  yean.    Jd, 

flOi  Smbmt  BMTaMMEon  bt  Widow  Two  Datb  boobb  Skxhtd  Ifimwig^ 
ooQTeying  her  properly  to  her  separate  use  for  life^  with  remainder  to  hor 
ohildren  bom  and  to  be  bora,  ia  not  a  frand  npon  the  marital  r^^bta  of 
her  intended  hnaband,  when  at  the  time  of  the  exeontion  of  the  aettl^ 
tlement  she  was  pregnant  by  him.    I<L 

3L  FBonBTr  Riohib  or  PEBaom  Makriw>  or  Oihsb  Oomneun^  Wao 
ULYM  BuoviD  Axn>  Biooia  Domioilid  Hxr^  in  the  abeenoe  of  an  ax- 
press  oontraot^  are  to  be  governed,  aa  to  all  after  aoqnisitiona  of  property 
here,  by  the  laws  of  this  state.    Ocutro  ▼.  lilies,  277. 

K  Whbbi  thxbb  IB  BxTBiBB  NuPTiAL  OoNTBAiOr,  if  it  spsafca  foIly  to  the 
yery  pointy  it  will  generally  be  admitted  to  govern  all  the  property  of 
the  parties,  not  only  in  the  matrimomal  domieile^  bat  in  every  oUmt 
plaoe  nnder  the  limitationa  and  restriotions  whioh  apply  to  other  oases  of 
oontraots,  that  they  are  not  in  oontraTontion  of  the  laws  or  poUqy  of  the 
ooantry  where  they  are  sooght  to  be  enforced,  or  with  the  rights  of  its 
own  citiaens  who  contract  with  sach  partiea,  with  regard  to  notice  of 
their  marriage  contract.    Id, 

n.  EzPBXBB  Nuptial  Gontbaot  Qovkknb  Pbopkett  Biobib  of  ^*»»^»r> 
PXBBONB,  in  movable  property  everywhere,  bat  as  to  immovable  property 
in  a  foreign  territory  it  will  at  most  confer  only  a  ri^t  of  action,  to  be 
enforced  according  to  the  jorispradenoe  rd  site.  Bat  where  there  is  a 
dhange  of  domicile,  the  law  of  the  aetoal  domicile  will  govern  aa  to  all 
fntore  aoqniaitions  of  movable  property,  and  aa  to  all  immovable  prop- 
erty the  law  ro*  sUte,    Id. 

9L  Mabbiaob  Gqntbaot— Obanox  of  DQiacnjL— Where  there  ia  an  ex- 
press nnptial  contract^  that  governs  as  to  all  soquisitions  and  gatna  of 
property  made  by  the  partiea  where  they  were  married  and  oontinne  to 
reaide.  Where  there  ia  no  snch  contract^  the  castomary  law  of  the  maU 
limonial  domicile  governs  in  like  manner.  Bat  in  both  oases  all  aoqnisi- 
tions  and  gains  made  after  a  change  of  domicile  are  governed  by  the  law 
of  the  actual  domicile.    Id, 

ffh  Whbbb  tbmbm  bas  bun  Chanob  of  DomcsLB  Ansa  Makibo  of  Bs- 
IBBH  Nuptial  Oobtbact,  the  law  of  the  after-acqaired  <ifttT»i^i^  will 
foviMEn  aa  to  all  after-acqoired  property}  vnless  where  the  oootraot  waa 
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■vmU  with  ref •MOM  to  that  law,  or  in  liaw  of  a  ehanga  of  <1oBrifln<,  and 
it  was  tho  intentUm  of  tbo  partiaa  that  the  oontraot  ahoold  gorana  wher> 
•far  tfaaj  ahoold  raaido.    Id. 

H  MiBUAai  (kurtmAxn  Awwaansa  AiraE-AOQunun)  PBomnr,  nr  Oamm  ov 
Okavob  ov  JknaoaK. — ^A  marriage  oontraot  referred  to  the  lawa  of  the 
ooontry  where  the  partiea  were  married,  and  declared  that  the  yropertj 
rights  of  the  parties  ihoold  be  governed  by  snch  laws.  It  made  no  pro- 
Tirion  with  regard  to  after-acqnired  property,  nor  did  it  refer  to  a  change 
of  residence.  Held,  that  the  inference  woold  be  that  the  parties  did  not 
oontemplate  a  change  of  domicile,  nor  oontraot  with  reference  thereto^ 
and  that  while  the  contract  would  govern  their  after-aoqnired  property 
in  the  oountry  where  they  were  married,  it  woold  have  no  inflo<moe  be- 
yood  the  jnriadictional  limits  of  the  laws  of  that  ooontiy.    Id» 

0.  NonoBOF  Mabbiaob  CoKiBACfr  Ooasqisq  Pkopkbtt  Bights  ov  PABmi 
nonuBTO. — ^Whatever  may  be  the  property  rights  of  parties  to  a  noptial 
oontraot  entered  Into  in  a  foreign  coontiy,  as  between  themselTes  their 
oontraot  cannot  have  the  effect  to  govern  their  rights  in  their  real  prop- 
er^, aoqoired  and  aitoated  in  Texas,  to  the  prejudice  of  the  rights  of  hsr 
eitiisns  who  have  contracted  on  the  faith  of  the  property,  and  witfaont 
notice  of  a  oontraot  giving  it  a  different  jCoAm  from  that  ol  other  parties^ 
or  establishing  a  role  for  its  government  variant  from  the  law  of  the 
land.    Id. 

IS.  Pbotkbtt  Ck>NTSTXD  TO  Mabiuxd  Woman  is  PUflnmiD  to  vm  Cknmv* 
HITT  PsoFEBTT,  and  it  devolves  upon  her  to  show  by  clear  and  satisfba* 
tory  proof  that  it  was  purchased  with  her  own  individual  meaaa.    14, 

9k  All  Pbofibtt  Aoquibkd  ajtsb  Masbzaob  bt  Etthbb  Hubbavi)  €B 
VfjWE  JB  Common  Profkbtt,  in  California,  except  such  as  may  be  a^ 
quired  by  gift,  bequest,  devise,  or  descent.    Meyer  v.  Knmer,  638. 

SOl  Common  Pbofxbtt  mat  be  Sold  ob  CoNvmD  bt  Husband  without  Us 
wife's  joining  in  the  transfer.    Id, 

SL  Pbbsumftion  ATTBNBiya  Possession  or  Pbofebtt  bt  Eithbb  Srovm  fli 
THAT  It  Bxlonos  to  Communttt;  and  this  presumption  can  only  be  over- 
oome  by  clear  and  certain  proof  that  it  was  owned  by  the  claimant  b^ 
fore  marriage,  or  acquired  afterwards  by  gift,  bequest,  devise,  or  descsnt^ 
sr  that  it  is  property  taken  in  exchange  for,  or  in  the  investment^  or  aa 
the  price  of  the  property  so  originally  owned  or  aoqoired.  The  bhrdn 
of  proof  rests  with  the  claimant  of  the  separate  estate.    Id, 

9L  PuxoHABB  WITH  Skpabatb  Funbs  ot  Etthbb  Spousb  must  bi  AmBK4* 
TiTKLT  Estabubhxd  by  clear  and  decisive  proof.  In  the  absenoe  of  sooh 
proo^  the  presomption  is  absolote  and  conclusive  that  the  property  ia 
common  property,  and  it  makes  no  difference  whether  the  conveyanoa  ia 
taken  in  the  name  of  one  or  the  other,  or  in  the  names  of  both.    Id, 

n,  FaOT  ov  PUBOHISB  BXOLUDIS  SUFJPOSITION  OV  ACQUISITION  by  gift^  ba- 
qamt,  devise,  or  deaoent.    Id, 

9L  Whmbb  Pbofkett  a  Gbantbp  to  Husband  and  Wtwm,  Parol  KviDmam 
MAT  wm  Intboduomd  to  show  that  the  husband's  name  was  inserted  faj 
adstaki^  and  that  it  was  not  oommonity  but  separate  property.  i>H»- 
Vmit.  Ohaihoun,  228. 

WL  Wmbb  Got  is  Madb  to  Husband  Aloni^  Paxol  Bvidknob  n 
MOBM  to  prova  that  the  gift  was  in  trost  for  the  nse  of  the  wila.    Id, 

8aa  ICABKAai  and  DnroBOi;  Mabiubd  Womini  Patmot,  5^  6| 
JLK.  Dio.  Vol.  LXXm-W 
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DCFBOVEMJEilTHL 
Citiiiiaqri  Hmswaib;  Lavuxxbo  ija>  Tehaitt;  TAXABHb  !•  ft 


INGEST. 

IKBEMNHT. 
Sm  Aanrcrr,  4^  i. 

INDICnCEIIT. 
8m  GBDfDrAL  Law»  IL 

INDORSKMKKIXl 
8mKiboobmi  IS;  Niootiibui 


INFAKCnr. 
8m  PiBim  AM]>  OnLau 

INJUNCIIOKS. 

t$  Owns  •*  Lm  nr  PMOBnov  n  EmruDio  iMitwonm  to; 
dafandaati  tram  flntving  upon  ndi  bBd.  and  bf 
€nlMiikBMnt%  aad  dmnkm  of  Taloablo 
tt^  twpMiJito  JBiniy,  and  iJMpmling  thalMidaf  the  MtwUMMof  <hi 
hilwritaBBa^  baoldM  oraatiiv  »  olond  iq^  ilia  plalirtiff 'a  tMob 

ft  taauBiaiimT  Iaoaxbb  iob  Com  nrSvir  to  •nJoMa  araonti—  of  i 
tond  ia  no  groand  lor  InJnnolioB  to  iMtiafH  afa  aaftlon  al  few  bf 
Vgatoa  lor  Ua  l^gaoj^  m  aiidi  ooafca  ooold  ba  aal  off  to  tlia  mUoo  a*  toi 
IfiyM  ▼.  AifBi^  700. 

ft  BKWTSETor  Lhaotat  Lawwiui  hot  BiBxMarBD  nr  Sorarr 

gioiuid  tiiAt  tlie  la^rtM  ia  todabfead  to  a  bond  to  tba  taatator  pft jabia  ai 
ft  fatara  day.    /<2. 

4  lAaAxn*!  AonoK  av  Law  job  I^aACir  will  voff  >■  BirjoiNMD  nr  Sqvitt 
on  tba  groand  that  he  ia  to  oontompt  for  net  patf onning  a  deorM  «ada 
to  another  anit  for  the  exeoation  of  a  new  bond,  to  the  plaM  eC  tiM 
Mfghydena  gbi  to  the  teatator  and  anbaaqBentjy  Iqpfc    /d 
AMD  AiiiizHmAXQB%  10|  JiiiNtoin%  80-tt| 
AMD  TiKAn;  If  TAxanwr,  9^  4 

IHNB. 

Bi  On  Wbo  HoLni  Hiomup  ovT  TO  PlRH« 
of  keaptog  a  hooM  for  the  Indginant  and 
toamaleri^  their  horoM  aad  attendant^  for  reaaonable  fompiwMtion. 
ia  liable  for  any  Una  of  property  oommitlad  to  hia  keofingv  whioh 
oare  or  ▼igilanoe  on  hia  part  conld  hare  prevented.    Smttk  r. 
S18. 
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A  0>iB  ^'uo  uuLT  Ocx^AsioMALLT  Emtsbtains  Teavblkra  foft  CoimmA« 
noM,  when  it  saiu  hia  plaMsre^  and  who  does  not  hold  hinwnlf  out  to  the 
pablio  M  the  keeper  of  a  houM  for  the  aooonunocbition  of  the  tfttrelhig 
public,  is  only  bound  to  take  that  ocdioaiy  one  d  umipeftj  oominitted  te 
hia  keeping  that  a  prudent  maa  doea  of  hia  own  pff^pfty.    Ai 

k  Wkbn  Pbopbbtt  OoMMiTA'mi>  TO  Cummr  ov  Jjamamnm  sr  mb  Oust  b 
IjOst,  the  preeuttption  is  that  the  innkeeper  ia  liable  lor  il^  and  he  ean 
only  ezouae  himaelf  by  ihowing  that  he  has  naed  ejitoeiiie  oare  and  dil^ 
genoe.    Id, 

K  Pnecnr  mat  Hold  Hnmur  our  to  Puauo  ii  Lutaiiran  bt  hb  Aa% 
M  well  aa  by  dedarationa,  or  by  aaigD,  and  he  may  beeome  liaUe  aa  saeh, 
eren  againat  hia  dedarationa.    Id* 

li    fAMMMBB    WHOan    HOUBIS    AMI   BoUATgD   AUOKQ   TUWtdO   BOAIM  of    tk* 

eonntiy,  who  oooaaionally^  and  eren  freq[Qently9  take  in  and  aceommo- 
date  travelera,  and  reoeiTe  ornnpematien  tharefory  are  not  innkeeperai  net 
are  they  liable  \t  enoh.    Id. 

mSAMIIT. 

9mwum  or  Pboomb  utoh  Pisaoir  of  ImAnn  Dmvnairr  who  la  under  m 
eenaeinlw  impoeee  upon  him  no  obligation,  and  oonf era  no  ^iriadielfaB 
en  the  ooort.    LUd^/iekTs  Appeai,  662. 

See  MiEBiAon  and  1>TTonai»  8. 

INSOLVENCY. 
See  BANUKTrrcT  and  lysoLTBuor. 

INSTRUCTIONS. 
See  CmtMDiAL  Law,  %  Z,  10;  Plkaduio  astd  Pbaoihi^  IT 


INTEREST. 

IPTsnisT  POLLOWB  CoHTBAor  AooonDiHo  TO  Law  di  RjjBiuNB  at  the 
and  plaoe  of  the  oontraot,  or  of  the  performanoe  ol  il^  and  a  ami 
flfaange  in  the  Ugal  rate  doea  not  affect  the  eentraot  fVMeemient|y» 
where  the  Ugal  rate  wae  aiz  per  oent  at  the  tune  a  eenlraeft  was  entved 
Inld^  hnt  was  afterwards  ohanged  to  ten»  it  la  Improper  to  alWw  ab  p« 
mmt  vf  to  tbsl  Hms  and  ten  per  SMt  affemrardai    Againt  t. 

SeeSniaM  ov 


IHTEHFLBADKIL 
BuuLEUfTui  An)  Ihsoltivot.  i. 

QITERVEMTIOK. 

V  b  AOOQV  ««  Von  amd  Whbuqaqm,  Iummnara  Cnanrroaa  of  the  do- 
imdnA^  iHm  allete  the  note  and  mortgage  to  be  fnndolent  aa  against 
iSbmOp  oaanottharafor  prorent  a  Judgment  for  plaintiff  againat  defendant^ 
Wt  are  entitled  merely  to  protection  againat  the  enforcement  of  the  jadg- 
ment  to  their  prejodioe.    Horn  r,  Vokano  Water  Co.,  669. 

lb  16  Bnmji  Pbbsqv  to  IinmysNi  ts  Sirrr,  Hi  mnrr  havb  IimRBST  ni 
Matter  iv  Lttiqatioh,  of  anch  a  direct  and  immediate  character  that 
the  {rterv«>Tior  will  either  gain  or  lose  by  the  direct  legal  operation 
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effeol  of  the  Judgment.  Hii  Interest  rniiffc  be  one  emted  by  »  eblmti 
the  demand,  or  Mme  part  thereof  in  suit,  or  by  a  claim  to  or  Uea  ugm 
the  property,  or  lome  part  thereof  which  ia  the  anbjeet  of  litigatiiM,  U, 
%  Sdcpli  CoirrBAcrr  Gbediiob  of  Oommoh  Debzob  cuunror  latrnKvai  ia 
a  foreoloanre  aoit  against  debtor.    Id, 

i.    TXTDOMENT    CbXDITOBS    KATDTO    LiXV  MAT    ImTBUVUH  ZV   gOBlUUMWM 

Butt  AOAnrsr  Dxbtob  as  sabaequent  incnmbranoers.    Id, 

&    JUDOMKNT  GBXDIT0B8  HaTINQ  LiZNS  ON  MORTOAOSD  FbTOWJ  BTO 

■ary  partiea  to  a  oomplete  adjoatment  of  all  intereati  in  auoh 

and  the  oonrt  may  order  them  to  be  made  partiea  en  petitloA  cf  tDt» 

TentLoOy  or  by  amendment  of  the  oomplaint.    Td. 

INTOXICATma  LIQUOBa 
See  AttaciduntHp  6. 

INVENTORY. 
See  Bbzofpkl,  2,  8;  Wilis,  9k 

JOINDER. 
See  TiMAmsa  and  P&aoiki%  % 

JOmr  TENANCY. 
See  Oo-TXNAjfOT. 

JUDGMENTa 

L  LwnLATtrma  OAmror  Rbquirb  Supreme  Oovbt  to  Statb  RsASon  m 
m  Deoibionb  dt  WBrmia,  the  constitational  dnty  of  the  eooii  beipg 
diaoharged  by  the  rendition  of  its  decisiona.    Hcntgton  ▼.  WUliamt,  66BL 

ft   It  IS  DlBORBTIONABT  WITH  CoURT  WllgTllEB  It  WILL  QtVE  OFXSUOt  €■ 

Pbonounohto  Judqmbnt,  and  if  giren,  whether  it  will  be  oral  or  ia 
writing.    Id, 

ft  Deouion  ow  Gourt  Oorbtitdtes  its  JxTDGMxzrr,  while  the  qpinloa  rep- 
reaenta  merely  the  reaaona  for  that  judgment.    Id, 

4»  Dbosuok  of  Supreme  Court  in  Caldornia  is  Entkexd  of  BaonKB 
Immbdiatslt  on  Ita  rendition*  and  can  only  be  changed  through  a  zegolar 
application  to  the  oonrt,  npon  a  petition  for  a  rehearing  or  a  modiflfiariwL 
But  the  opinion  of  the  oonrt  ia  the  property  of  the  jndgea,  anbjeet  to  their 
reviaion,  oorreotlon,  and  modification  in  any  partionlar  deemed  adTiaable 
nntil,  with  the  approbation  of  the  writer,  it  ia  tranaoribed  on  the  reoord^ 
when  it  oeaaea  to  be  anbjeet  to  change,  except  throngh  regular  proceed* 
inga  before  the  oonrt  therefor,  by  petiticm.    Id, 

ft  Where  Jubtioe's  Docket  is  Shown  to  be  hon,  and  an  ezeoatiea  ia 
ahown  to  haye  leaned  npon  a  judgment  alleged  to  haye  been  entered  is 
anoh  docket^  and  a  pnrohaaer  of  real  eatate  at  a  aale  thereimder  ia  ahoWB 
to  hare  ooonpied  the  land  nearly  ten  yeara,  and  not  to  haTO  been  die* 
tnrbed  by  the  execution  debtor,  it  ia  a  natural  preanmptioB,  not  at  all 
remote,  tiiat  such  a  judgment  aa  that  redted  in  the  execution  really  did 
exist,  and  it  should  be  left  to  the  jury  to  find  whether  it  did  or  not 
Walker  v,  JBmermmf  207. 

ft  Where  Fordqe  Court  Amends  Jusomemt  rendered  in  farior  of  a 
d6r*iMiant  nunc  pro  tune,  on  behalf  of  hia  repreaentatiTeay  it  will  be 
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iomad  thai  tbt  aiiMadniant  wm  within  the  Julidietioa  «f  the  Mwrl 

T«  Good  PzBaoHAL  BmiKim  bt  Onb  joint  DmuffDAiiv  will  not  pratcnt « 
Judgment  agiuiiet  the  remaizuiig  defendents.  Bt,  A1bam$  Bank  t.  /MObny 
80S. 

ti  PponiDS  ov  CouBT  OT  CoMPKnirr  Jvbudiotioh,  Dikktilt  uvov  Quai* 
nov,  or  neoenorily  inyolving  the  dedflioa  of  a  qneetion,  is  oonoliuifie 
between  the  parties  and  their  priyiea  npon  the  nana  matter,  coming 
directly  in  question  in  a  collateral  action»  in  the  same  or  another  conrl 
of  concurrent  jorisdiotion.  Such  decree  must  stand  until  annulled  or 
rerersed  by  a  proper  proceeding.     Tadtaek  ▼.  JbeJM,  213. 

ti  DmaaaAL  of  Fobmeb  Suit  will  bb  Tbohvigal  Bab  to  SuBSBQfTKMT  Sun 
upon  the  same  point  or  matter,  and  where  the  same  pUuntiff  or  his  repre- 
sentatives appears  against  the  same  defendant  or  his  representatiTea, 
EuiU  y.  ButUmoorihj  213. 

101  In  Surr  bt  ADMnoEnBATOB  or  Estatb  bob  "Bsssnarr  of  Hbibs  at  Law, 
Rbooyzbt  bt  OB  aoainst  the  latter  may  be  pleaded  in  bar,  there  being 
no  debts  due  or  owing  by  the  intestate.    Hwrdmoay  ▼.  Drummondf  730l 

11.  Validitt  of  Dbcbbb  gannot  bb  Ck)LLATBRALLT  Attaokkd,  for  the  pur- 
pose of  destroying  the  jurisdiction  of  the  court,  by  proof  of  want  of  ser- 
Tioe  of  process.    Bridgeport  8av,  Bank  t.  EldredgCj  688. 

Ml  Ck>ir€LusiVB  EvFBOT  OF  JuDOMBNT  AS  EviDXNOB  rests  upon  the  authority 
of  the  court;  upon  its  acting  within  its  jurisdiction;  upon  its  preserving 
its  decisions  in  proper  records;  and  upon  the  policy  and  necesnty  of  de- 
termining by  law  the  end  of  controversy.     Catfenter  v.  Pier^  288. 

UL  JpsaMBNT  OF  JvETTum  OF  Pbaob  is  Judicial  Pbooibdino,  within  seotioa 
1  of  article  4  of  the  United  States  constitution;  and  being  made  in  ona 
state,  is  as  conclusive  between  parties  and  privies  thereto^  thouf;h  living 
in  another  state,  as  a  judgment  of  the  highest  court  of  record.    Id, 

IL  Wiaa  Which  Establish  Pbivitt. — Where  one  transfers  a  note  to  an- 
other, warranting  it  to  be  valid,  and  upon  suit  by  the  assignee  against 
the  maker  attends  the  trial,  secures  a  continuan'W  to  bring  witnesses  te 
SBstain  the  suit,  his  relation  to  the  subjeot-mattr-  of  the  snit,  and  hia 
conduct,  so  make  him  a  privy  to  the  suit  as  to  be  oondnded  by  the  Jndg- 
ment.    Id» 

UL  Suit  Bboun  bt  Fabtibs  Volubtabilt  Affbabzno  and  Joinino  Issub  n 
Valid  in  New  York,  and  a  judgment  rendered  in  a  suit  so  begun  is  aa 
binding  as  if  conmienced  in  the  ordinary  way.    Id. 

U.  Pabtt  mat  Waivb  Excess  of  Claim  ovbb  Onb  Hundbbd  Dollabs,  and 
bring  suit  in  justice's  court,  and  such  waiver  will  not  affect  the  condu- 
siveness  of  the  judgment  upon  parties  and  privies.    Id. 

17.  Omission  to  Insibt  on  Gonclusivbnbss  of  Jitdgmbnt  as  Etidbncb  until 
near  the  close  of  the  trial,  and  the  introduction  of  other  evidence,  beaidaa 
the  judgment,  to  the  same  point,  does  not  preclude  the  right  to  an  iB- 
atmotion  to  the  jury  that  the  judgment  ia  conclusive.    Id, 

18.  JuDQMBNT  Obcainbd  bt  Fbaud  canuot  be  made  the  baaia  of  a  leoovaty 
though  it  may  have  been  rendered  upon  a  jnat  demand.  Drinkard  t. 
hgrmm,fSBO, 

li.  Xd  AwnjL  Jpdombbt  worn  Fbapp^  legal  or  teohnieal  frand  ia  not  anfflnJantj 
aotnal  poaitiva  fraad  or  frand  in  fact  must  be  ahowa.  (kifei  t.  PowtH 
211« 
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90.  Co?rFi«Qioi«  or  JuDOMSKt  BT  DiBiOB  TO  BooTA  Fnm  Cbxdroi  s  mt 
Pfa(jdul£.mt  an  againat  other  creditor^  bacmoM  of  the  mar*  liet  tfaak  Ihi 
debtor  koows  that  such  creditor  tntondi  toaettle  the  hitgn  portion  ei 
the  .Ii-l.t  ».fi  the  •l.'htor*s  family.     Cmtian  ▼.  JWy,  96. 

SI.  Jrii^^MRN'i  lA  EKJUiMioutf  fOK  UNcxBT^iinT  Whicb  T)n(ntnBi  thsl  pldb> 
tiffs  do  recover  of  defendant  ''their  diebt»  damagaa,  and  oo8ti»"  wiHum 
giring  the  araoant  or  refemng  to  the  Terdict^  althmi^  the  Toidiat  ^ 
whioh  the  amoanta  are  given  ia  redted  in  the  entry.  BarmU  t.  (Thal^ 
266. 

B.  Omission  of  Fokkion  Rmokd  to  Show  that  Jury  wis  iMPAnojEn  ah» 
8woBN,  the  aervice  of  the  9eire  fcudoM  for  the  reriTor  of  the  anit  eo  fha 
defendanta'  attorney,  and  the  fidhue  of  the  reeerd  in  the  ooUaftftnl 
niahment  anit  to  ahow  that  the  original  jadgm^nt  was  for  an  amooi 
great  aa  that  which  waa  rendered  against  the  garnishee^  an  mere  iiv^pi* 
laritiea  whioh  do  not  render  the  judgmenta  Toid.    (ham  ▼.  JToOTtt  4BiL 

BL  Judokiht  ought  vot  to  bx  AKBasiXD^  where  the  jury  pupori  to  fiad 
vpon  certain  oonnta,  but  their  Terdict  ahowa  that  they  conaidsred  e4kar 
•onnta,  leaa  qneetionable,  eren  thongh  the  oomita  upon  whidi  the  wfisl 
was  ezpresdy  found  were  inaoffioient    Rfom  ▼.  Cbpei^  108. 

H  JusoimrT  bt  OoHnssioir  oannot  bb  Attaokbih  lor  intarrenli^  enrans* 
the  instaaoe  of  one  not  a  party  to  the  jndi^iDent,  where  it  la  lendsrad  In 
cpsn  oonrt^  upon  an  allegation  of  indehtedneaa,  and  an  appeaianoa  hgr  th* 
jiartlea.    Ckmi  y.  El  Zhmdo  Coimty,  62A. 

Ml  IfAmiBB  OT  KiBwrniiwo  JuRisDionoK  OANHOT  Maxb  Aoimr  ov  Oomt 
.  ToiD^  where  the  court  haa  juriadiotion  both  of  the  parties  wmA  tiia  aa^ 
jeot-matter.    Id. 

Ml  FnnnoN  to  Sbt  asidb  Judgment— MBBm.~A  defendant  harfaig  no  d^ 
fenae  to  an  aotiony  wherein  a  judgment  by  default  waa  rendeied 
him  upon  a  return  by  the  aheriff  of  aerrioe  of  prooeaa,  cannot  enjoin 
Judgment  upon  the  ground  tliat  the  retun  waa  falae^  and  that  m  iaetki 
had  no  notice  of  the  proceeding.     Oregory  ▼.  Fcrd^  6M. 

ly.  Squitt»  whxbb  Paktt  Sbbks  to  havb  Judgmbmt  bt  I>vault 

■BSD  AGAINST  HlM,    UPON    SHBBITF's  PaLSB   KbTUBN  OP  SbETKB 

H11I9  Set  asidb. — ^Where  a  party  doea  not  deny  the  fadehtedneas  far 
whioh  the  judgment  waa  rendered,  it  would  be  aa  equitable  to  turn  Mas 
OfTor  to  hia  action  againat  the  aheriif  for  a  false  return  aa  to  reUere  Mas 
from  the  judgment  and  turn  the  defendant  for  radreaa  to  the  ^btM,  Hm 
atatute  having  barred  the  debt    Id. 

ML  O0UBT8  ov  Equitt  do  not  Intbbixbb  wrh  JuDGionm  and  Fboohb^ 
DIGS  of  courts  of  law  esoept  in  peooliar  oaaea.  Hi^  do  net  intarpoae  ts 
oorrect  the  errora  or  irragularitiea  of  the  law  courts.  Thf^yonlyinterpesi 
upon  equitable  grounds  to  do  Justioe,  when,  from  tksir  organisation  or 
otherwiae^  the  common-law  tribunala  are  inoapahia  f(  tendering  ii 
There  muat  be  aubatantial  merita;  they  seldom  or  never  give  efiaot  to  n 
mere  technical  right.    Id. 

ML  Pabtt  Who  Sbbu  to  hatb  Judghbtt  Whioh  was  iMrnoraBLT  Baooir* 
■■■D  against  him  set  aaide  must  pay  into  oourt  the  sum  whioh  hgr  his 
own  atatementa  he  haa  ahown  himselt  to  owe  to  plaintiff.  He  who 
equity  muat  do  equity.    Id. 

ML  OouBT  OF  Bqumr  will  Rbbtbain  Unjust  Judgmhnt  for  want  sC 
after  a  falae  return  of  aenrice  by  the  aheriff.     Id, 
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81.  Equity  will  Restbain  Enforcement  of  Judgment  not  impeachable  at 
law  when  such  Judj^ment  has  been  obtained  by  fraud,  accident,  or  mis- 
take.    Litchfleld'8  Appeal,  662. 

d2.  While  Equity  will  Restrain  Enforcement  of  Inequitabqb  Judo- 
ment,  it  will  enforce  the  payment  by  the  Judgment  debtor  of  a  debt 
Justly  due  by  him  to  the  creditor.     Id. 

88.  Judgment  of  State  Court  has  Same  Credit,  validity,  and  effect  in 
every  other  court  of  the  United  States  which  it  has  in  the  state  where 
pronounced,  and  whatever  plea  would  be  good  to  a  suit  thereon  in  such 
state,  and  no  other,  can  be  pleaded  in  any  other  court  of  the  United 
States      Bank  of  N.  A.  v.  Wheeler,  683. 

84.  Recovery  of  Judgment  in  One  State  is  Bab  to  the  further  prosecution 
of  the  same  cause  of  action  by  the  same  parties  in  another  state.     Id. 

86.  Domestic  Judgment  Merges  and  Extinguishes  Cause  of  Action  for 
which  it  was  rendered  in  the  courts  of  the  same  Jurisdiction;  conse- 
quently, no  suit  can  be  maintained  upon  the  original  cause  of  action, 
but   only   upon   the   Jud^rment.     Id, 

86.  Judgment  is  always  Admissible  in  Evidrnce  as  Proof  of  its  Rendi- 
tion, when  that  fact  is  important  or  relevant,  but  not  as  proof  to 
charge  a  stranger  directly  by   its  operation.     Pico  v.  Webster,  647. 

See  Agency,  5:  Attachments,  7,  9,  ir»-l7,  19;  Bankruptcy  and  Insol- 
vency, 7 :  Bona  Fide  PuacnASBBs,  1 ;  CoNTniBUTiON ;  Executions  ; 
Executors  and  Administrators,  14 ;  Homesteads,  1,  2 ;  Injunctions, 
2,  4;  Intervention;  Married  Women,  11;  Pleading  and  Practice,  4, 
14,  15,  23;  Probate  Courts,  4-6;  Receivers;  Suretyship,  4,  6. 

JUDICIAL  SALES. 

1.  Inadequacy   of  Price,  however  Gross,   does  not  invalidate  a  Judicial 

sale,  made  at  the  time  and  place  prescribed  by  law,  upon  due  notice, 
and  without  proof  of  any  fraud,  or  unfairness,  or  means  used  to  pre- 
vent competition.     Brittin  Y.  Handy,  497. 

2.  Commissioner  has  Di^cbetion  to  Withdraw  I^nd  from  Sale,  after  it 

has  been  offered,  and  even  after  a  bid  has  been  received  and  cried,  and 
If  he  does  so.  the  highest  and  last  bidder  is  not  entitled  to  a  convey- 
ance, there  being  no  contract  with  him.  The  commissioner's  discretion, 
however,  is  subject  to  the  control  of  the  court  in  this  regard.  Miller 
V.  Law,  92. 

8.  Purchaser  at  Chancery  Sale  Acquires  No  Title  to  Estate  until 
Confirmation  of  Sale.  He  is  not  liable  in  the  interim  to  any  loss  or 
injury  that  may  happen  to  the  estate,  and  may,  on  proper  grounds, 
refuse  to  execute  the  purchase.     Houston  v.  Aycock,  131. 

4.  Before  Confirmation  of  Chancery  Sale,  Biddings  may  be  Opened  on 

an  offer  to  advance  the  price  in  a  sum  deemed  adequate,  supported  by 
other  reasons  in  favor  of  the  application.     Id. 

5.  Purchaser  at  Chancery  Sale  Becomes  Owner  of  Estate  avtbb  Con- 

firmation, is  subject  to  any  loss  or  injury  it  may  sustain,  and  is 
bound  to  execute  the  terms  of  his  contract.  Id. 
8.  AiTEB  Confirmation  of  Chancery  Sale,  Purchasbb^s  Titlb  will  not 
BE  Dibtubbbd  bt  Opbning  BIDDINGS  upon  an  offer  of  an  advance  In 
price,  however  large,  except  in  case  of  frand,  accident,  mistake,  or  the 
existence  of  some  relation  of  trust  between  the  parties.    Id. 


640  ItoEZ. 

7.   PUBCH.48B  ntOM  OOKMIBSZDraB    SXLLDfO    VKBOl   ObDKB  OV   (kfOtSTf 

payment  of  pnrchage-monay  to  him,  fonn  a  loffioient  ooniidenllat  It 
rapport  his  express  warranty  of  soandness.    Kearly  ▼•  Dtmcom,  180. 
H  Wabbahtt  bt  CoMMiaBioincB  SxLLiNa  TTiTBiB  Obsub  ov  Oouv 
him  poTMiially  liable.    Id. 

See  Co-TBNANor,  15. 

JUBISDICnON. 

WoaoM  Of  ImrriTUTios  ob  Pendxetot  of  SiTiTy  or  appeMUMe^  wbioh 
■apposes  notioe^  is  an  indispensable  prerequisite  to  the  rendition  of  tmf 
Judgment  which  the  oonrts  of  another  state  are  bound  to  reoogniw  ai 
oonolnsiTe.    Without  raoh  service  or  appeaganoe^  the  oourt  obtaim  ■• 
Jurisdiction.    LUef^fiMs  Appeal,  662. 
Bee  iNiAinTTi  JuMOODfrs,  6,  16)  Pabtnxbshzp,  9t  Tmomjom  Ocfuwm, 

JUBT  AND  JUBOBS. 

AMwmkTtn  ov  Jubobs  ihouli>  not  bb  Bjbqxiyxd  to  Iiflnuoi  noDi  f^ 
BKV.    LUtk  Y.  BMweU,  242, 

Bm  AusB^  4|  MoBTQAoifli  10|  PLBABnra  axd  PftAcnm^  IIL 

JUETEIOBS  OF  THB  PEACA 
See  JusaMXHTB,  0,  H 

JUSTDIOATION. 
See  OBDoif  AL  Law. 

LANDLORD  AND  TENANT. 

L  BqiORT  wiUi  lbs  JOTS  Lxmex  ntoM  SuBLBrmro,  oir  GBonno  «v  TkAra^ 
iHiere  the  lessee,  who  had  occupied  the  premises  during  a  f  onner  tsna  M 
a  drug  store,  obtained  a  new  lease  at  the  instance  of  the  rablessees  let 
the  purpose  of  subletting  the  premises  to  them  to  use  in  retailhig  spM^ 
BOOS  liquors,  without  informing  the  lessor  of  the  use  to  be  made  of  the 
premises,  and  knowing  that  the  lessor  would  not  rent  them  for  that  pi^ 
poee.    Parknum^a  AdnCr  ▼.  Aicardi,  467. 

%  OOKPBNflATIOir   TOR    ImFBOYBMEIITS  WILL    NOT    BB  AXLOWBB  wImTO  UmJ 

4o  not  enhanee  the  value  of  the  land,  and  are  made  by  m 
BBdnr  a  void  lease.    Vaughan  v.  Ortmrna^  UH 
See  y  BNDOB  AND  Ybboui^  L 

LABOENY. 
8m  Obdunal  Law,  11,  UL 

LBADma  QUEsnoiraL 

Bee  WrENBBBBiL  11. 


LEASES. 

iiO  Ob  WBAim,  J)  XZBODIOBB  AND  ADMZHBEBAXn^  10| 

Tbnabt. 
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LSaATEBSL 
Iw  XuuuiUM  AM»  AamanriuTOBa,  18;  Jjuunanxaok  %  4|  BaMtn,  % 

WniA 

LEVY. 
Bm  ATEAanfmrn^  9-4 

UGENSBS. 

L  Lionn  n  AimoBmr  to  do  Pabtioulab  Act  ob  Snoii  «f  Aoi%  vptm 
■aother's  hud,  withoat  pwawring  any  astate  thaidn.  JKAodet  t.  ^^ 
489. 

IL  pRiTXLiov  OF  Floatino  Spass  vfom  Futatb  Stuam,  wh«rt  h  doii 
not  involve  the  holding  or  oocapation  of  the  real  oetate,  la  a  lioanae.   /dL 

Ii  UinzBounD  Pabol  Licksseb  abb  Gbnbballt  Rbtooabij^  oran  whtn 
baaed  upon  a  valnable  consideration.    Id, 

i.  It  IB  AOAnrflfT  All  Consoibnob  to  Pbbkit  Pabtt  to  Bbtokb  hh  JjOMawM 
after  the  other  party  haa  acted  npon  it  ao  far  that  danuifa  wooM  raaolt 
from  the  revocation.    Id, 

Iw  KnoFPBL  IN  Pais  AppLiBa  whbbb  Pabtt  Wishbs  to  Bbtokb  huaaam 
to  the  great  injory  of  the  other  party  to  the  lioenaeb    Id, 

t.  Ort»  by  Gbamtino  Liobnsb  to  Cokduct  Butohbb  TlimiHi  Ajn>  LiUBi 
nro  Butghkb'b  Stall  to  Individual  in  ooniideration  of  the  payment  el 
n  rent  and  lloenae  tax,  does  not  thereby  contract  to  aeonre  him  againai 
nnlicensed  competition,  and  its  failure  to  enforce  ordinances  against  car- 
rying on  the  bosineas  withont  a  license  cannot  be  need  as  a  defense  to  aa 
action  to  recover  the  amoont  of  the  rent  and  license  tasL  Peek  v.  AmtUt^ 
261. 

fi  Lkjbnsb  ob  Powbb  Oontbbbbd  by  Statutb  is  only  oo-«xtensiv«  wltk  th* 
aanranigBty  from  which  it  emanates.     Upton  v.  Hwtbard,  870l 

See  NuoABCBy  4. 

UENa 

L  LXBB  OXTBN  BT  COIITBAOI  GAimOT  BB  BMUkBaBB  10  AS  TO  BbOVBB  AM^ 

noHAL  Indbbtbdnbss,  npon  the  gronnd  that  it  waa  thna  verbally  agrae4 

or  understood.    Donald  v.  Hetcltl,  431. 
&  Pbbtbbbbob  Oivbn  bt  Fobbiqn  Statutb  cannot  operate  to  defeat  li«M 

acquired  by  virtue  of  attachmenta  and  libels  in  this  state  before  it  waa 

set  up.    Id* 
%.  Ywirm  OF  Lun  Gitbn  btFobbion  Statutb  Is  amatter  of  personal  priv^ 

lege  rather  than  a  matter  of  contract.    Id. 
4,  Pbinoiplb  of  "Comitt"  bbtwbkn  Fobbioh  Statu  does  not  extend  to 

recognition  of  liens  given  by  foreign  law,  when  it  would  operate  prejndi* 

oially  to  the  righta  of  others  in  the  country  where  snch  lien  is  asserted* 

M. 
Ii  Lnora  GiYBN  bt  Statutb  or  Onb  Couvtbt  upon  movables  have  no  rnperU 

ority  to  liens  subsequentiy  acquired  in  another  oonntry  to  wbidi  the 

movables  are  carried.    Id, 
%.  Thbbb  abb  Good  Reasons  wht  Habithcb  Loni  nomuD  satb 

SurBBioBiTT  Bbooonizbd  oybb  DoxBmo  Lmn.    Id. 
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7.  Sound  Tubmc  Polict  does  not  Rbqcirb  that  Liens  upon  Boats  Nati- 
OATiNG  OUB  Inland  Rivers  should  have  conceded  to  them  a  priority 
over  other  Hens  acquired  in  other  states  to  which  they  maj  have  been 
talcen.     Id. 

^  Common-law  Liens  abe  Mere  Rights  to  Retain  Pbopebtt  until  the 
specific  debt  is  satisfied,  and  cannot  continue  without  possession.    Id, 

^.  LiBN«  UNDER  OUR  LAWS,  has  more  extended  signification  than  at  common 
law.    Id, 

10.  Term  **  Lien  '*  is  now  used  to  Designate  All  Various  Chabobs  or 
Debts  upon  Land  or  Personalty,  created  by  statute  or  recognised  in 
chancery  and  maritime  law,  although  neither  connected  with  nor  de- 
pendent upon  possession.     Id. 

11.  Term  "  Lien/'  in  Courts  or  Bquitt,  is  Used  to  Denote  Charge  ob 

INCCMBBANCE  ON  THING,  where  there  is  neither  /iw  in  re  nor  fut  ad 
rem,  nor  possession  of  the  thing.     Id. 

12.  Term  "  Lien  **  Includes  Equitable  Mobtgage.    Id. 

13.  Lien  Created  by  Contbact  fob  Security  of  Debt  without  possession 
of  the  goods  has  every  characteristic  of  an  equitable  mortgage,  and 
may  be  properly  so  denominated.     Id. 

14.  Every  Agreement  for  Lien  or  Charge  in  Rem  Constitutes  Trust, 
and  is  governed  by  the  doctrine  of  trusts.     Id. 

16.  Every  Agreement  for  Lien  or  Charge  in  Rem  is  Called  Equitabli 
Mobtgage,  because  courts  of  chancery,  regarding  them  as  trusts  to  be 
enforced,  attach  to  them  the  incidents  of  a  mortgage.     Id. 

18.    NON-CONFOBMITY     OF     SECURITIES     GiVEN     TO     THOSE     CONTEMPLATED    IN 

Contract,  and  tho  blending  in  the  same  securities  of  an  additional 
amount  or  debt  to  that  for  which  the  contract  provided  a  lien  woald 
not  destroy  the  lien  so  provided.     Id. 

17.  Release  by  Naked  Trustee  op  Lien  Which  He  Holds  fob  Anothei. 
to  a  person  having  knowledge  of  the  character  of  the  claim,  is  a  nullity. 
Lincoln  v.  Purcell,  196. 

See  Bankruptcy  and  Insolvency,  6:  Equity.  0;  Intertbntion;  Partner- 
ship; Shipping,  3;  Statute  of  Limitations,  4-9;  Tbusts  and  Tbus- 
tbes  ;  Vbndob  and  Vendee,  7-10. 


LIMITATIONS. 
See  Statute  of  Limitations. 


LOST  RECORDS. 
See  Judgments,  6. 

LUNACY. 
See  Insanity.' 

MARITIME  LIENS. 
Liens,  6,  7. 

MARKETS. 
See  Cobpobations,  22. 
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MARRIAGE  AND  DIVORCE. 

1.  Mabbiaob  bbtwben  Uxclb  and  Niece  is  Valid,  at  least  to  the  extent 

that  the  wife  may,  after  her  husband's  death,  claim  her  distributiye 
share  of  his  estate.     Bowers  v.  Bowers,  99. 

2.  Mabbiagh  is   Citif^  Contbact  in  South  Cabolina,  and  as  such  is  not 

altected  by  canonical  Incapacity  of  the  parties,  arising  from  proximity 
of   blood.     Id. 

3.  CouBTS  CANNOT   Declabe   Mabbiaub  VoiD  IX   SoiTH   CABOLINA  by  direct 

proceedings  for  that  purpose;  but  such  courts  navo  power  when  the  ques- 
tion arises  Incidentally  to  determine  the  validity  of  a  marriage.     Id. 

4.  Cbukltt   WITHIN   Meaning  of  Divobcb  Law  may  be  defined  to  be  any 

conduct  in  one  of  the  married  persons  which  furnishes  reasonable  ap- 
prehension that  the  continuance  of  the  cohabitation  will  be  attended 
with  bodily  harm  to  the  other.     Morris  Y.  Morris,  615. 

5.  CocBTs  Gbant  Divobces  for  Cruelty,   not  so  Much  to  Punish  Of- 

fenses already  committed  as  to  relieve  the  complaining  party  from  an 
apprehended   danger.     Id. 

6.  Cbubltt  as  Gbound  fob  Ditobcb.— «If  an  act  is  such  as  to  croatc  a  rea- 

sonable apprehension  that  the  continuance  of  cohabitation  v  o  ..d  !>«> 
attended  with  bodily  harm,  it  will  Justify  a  divorce,  even  in  t\w  tilisouce 
of  any  proof  of  actual  vloleoce.  The  effect  of  an  act  of  alleped  cinclty 
is  the  criterion  by  which  it  must  be  tested.    Id. 

7.  Actual  Violence  as  Cbueltt. — When  actual  violence  has  been  exercised 

by  one  married  person  towards  the  other.  It  is  well  settled  that  such 
violence,  to  authorize  a  divorce,  must  be  attended  with  danger  to  life, 
limb,  or  health,  or  be  such  as  to  cause  reasonable  apprehension  of  future 
danger.     Id. 

8.  Adultebt   bt   Insane   Pebson   is   not  Causb  fob   Divobce.     Nichols  v. 

Nichols,  852. 

See  Wills,  16-18. 


MARRIAGE  SETTLEMENTS. 
See  Husband  and  Wifb. 


MARRIED  WOMEN. 

1.  Deed    to  Mabbied  Woman  is  Pbima  Facie  Valid.     Morrison  v.  Wilson, 

594. 

2.  Deed  to  Mabbied  Woman   Pbima  Facib  Cbeates   Sbpabatb   Ehtate   in 

IIKB,  where  It  recites  that  the  consideration  was  paid  by  another  for 
her   exclusive  benefit.     Id. 

3.  All  Pbopebty  Acquibbd  by  Wife  thbouoh  Gift  Remains  to  Heb  Sep- 

ABATELT,  though  uudcr  the  management  of  the  husband.     Dunham  v. 
Chatham,  228. 

4.  Wife's  Sbpabatb  Estate,  whethbb  Legal  or  Equitable,  In  the  absence 

of  statute,  cannot  be  conveyed  except  by  the  Joint  deed  of  herself  and 
husband.     Morrison  y.    Wilson,   593. 

5.  PocTBiNB  OF  Estoppel  in  Pais  is  not  Applicablb  to  Estates  of  Mar- 

RiED  Women.     Id. 
0.  California  Married  Woman's  Pbopebtt  Act  of  1850  Is  enabling  only; 
and  on  conveyance  by  a  married  woman  of  her  separate  estate,  title  Tests 
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In  bar  gnnteo  only  on  oompliance  with  the  mode  ol  MnreyaiiM  pre- 
■oribed  by  statate,  and  the  ooiiTeyaiice  of  a  manied  womaiiy  not  eonosted 
in  aooordanoe  therewith,  is  generally  inyalid.    Id, 

T*  Fbaitd  AjrwEcn  Mabbid  Woman's  CoitiiujOt  so  as  to  Pbetimt  naoB 
Enioboxmxnt,  but  not  so  that  a  frandolent  representation  will  direst 
the  woman's  title,  in  the  tauob  of  a  statate  dedsiing  a  different  and  exdn* 
sive  mode  of  direstitiire.    Id, 

ti  Whirb  Land  la  BouaHT  von  Mabkttcd  Wokah,  A2n>  Dbxd  Taxzn  xv 
Naicb  Of  Anothib,  under  an  exeontory  agreement  on  the  part  of  the 
latter  to  oonrey  to  her  on  the  payment  of  a  certain  sun,  and  aha  goes 
Into  possession,  her  entry  is  under  a  claim  of  right,  with  a  rested  equi- 
table interest  in  the  land,  which,  on  payment  of  the  som  agreed,  becomes 
n  perfect  equity.  And  if  the  married  woman,  before  the  payment  of  said 
money,  acquires  the  real  title  from  a  different  source,  the  first  deed  being 
from  parties  without  title,  such  real  title  is  not  divested  in  hkTOP  of  the 
Tendee  or  mortgagee  of  such  third  person,  because  she  holds  the  infarisv 
title  from  him,  or  claimed  or  entered  under  such  title.    Id, 

9L  Titlb  ov  Mabrtet)  Woman  cannot  bb  Diybstbd  by  an  estoppel  bassd 
on  the  fact  that  she  took  or  claimed  possession  under  a  bad  tiUe.    14, 

lOl  ArTHOBITT    Ck>NTEBBBI>    UPON    MaBRTBP  WoMAN  TO    LmOATB  IN  MB 

Own  Rioht  implies  the  capacity  on  her  part  to  conduct  the  Utjgatioa  ss 
shall  be  most  oonduciye  to  her  own  advantage.  It  is  a  oppsegnenos  ol 
this  right  that  she  must  be  held  to  the  use  of  the  ordinazy  diligenoe  ol 
other  suitors,  where  she  is  not  specially  exempted  by  law  from  tho  use  ol 
snoh  diligence.  Gayoe  r,  PofoeU,  211. 
IL  Marbtbp  Woman  Empowebid  bt  Statutb  to  Sub  abb  bb  Sued,  who 
has  been  made  a  party  to  a  suit,  end  been  personally  served  witii  pro> 
oess,  and  who  has  appeared  by  attorney,  is  bound  to  Inform  herself  of  the 
result  of  the  suit,  and  cannot  make  any  want  of  Information  a  ground 
for  enjoining  the  judgment,  such  as  that  by  arrangement  between  defend- 
ant end  her  husband  her  answer  had  been  withdrawn,  and  Judgment  had 
fono  against  her  by  default,  of  which  she  had  had  no  notloe  vntil  tUi 
(voossding  was  brought.    Id, 

See  Husband  and  Wzr;  Powna 

MEBGEiL 
See  OoNTBAors,  1;  Jvwaaan^  9k 

Mil  mjHj 

See  Damagbb,  1. 

MINIKa. 
See  FLbading  and  Pbaohoi^  % 

MISTAKR 

¥^^*»   IF  YOLUBTABT   DeKD  OF    MOTHBB  TO   OhILS^  H^UKthj  Am   OOA- 

veyed  to  the  child  the  half  of  lot  Na  168^  when  she  Intended  to  ojBvey 
the  half  of  lot  No.  167,  cannot  be  corrected  at  the  Instanoe  el  sidd  ehild 
after  the  death  of  the  mother,  intestate,  leaving  this  and  othsr  ohildisn. 
PWoellr,  PoweU,  724. 
See  ABBixmAxioH  and  Awabd^  1,  8;  Equttt,  8;  EBT0Pna.|  XsHonoa%  M$ 

NBQOTIABLB  iNSXBUMBim,  14|  15. 
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MONEY. 
8m  Orimznal  Law,  11. 

MOBTGAGES. 

1»  WsAT  OonCTiTUTM  MoKiOAOi. — ^In  %Ttitj  mortgage^  howwrar  w  ngaid 
tfc  In  relation  to  tho  nature  of  the  estate  created  thereby,  there  la  a  right 
after  oondition  broken  to  a  f orecloenre  on  the  part  of  the  mortgagee 
and  a  right  of  redemption  on  the  part  of  the  mortgagor,  mieee  two 
rights  are  mntoal  and  reciprooaL  When  one  cannot  be  enforced,  the 
efTJutmioe  of  the  other  la  denied,  and  when  either  ia  wanting  the  inatra* 
ment,  whatever  its  reaemblanoe  in  other  reapeotey  ia  not  a  mortgage. 
Koch  ▼.  BrigffB,  651. 

%  AaVMMMXST  THAT  B1LL8   BHALL   BS  PaID  OUT  OV  PBOOUDfl  01  CiRTADI 

PlOPiBrr  Grsatis  Equitabui  Mortoaoi.    Donald  y.  MewiU,  431. 

IL  Chaboi  of  Equitabui  Mqbtoaoi,  like  other  eqoitiea,  ia  m««t%l«mli|^ 
exoept  against  innooent  pnrchaaers  for  yalne  withont  notioe.    Id, 

4b  TaiojL  OuTBTANDnro  Mobtoagx  nr  Thibi>  Pabtt  is  only  a  pledge  of  land 
aa  aeoority  for  a  debt,  and  is  to  be  regarded  as  a  legal  title  in  the  mort- 
gagee, or  his  assignee^  only  for  the  pnrpoee  of  enforcing  paymMit,  and 
when  another  who  has  no  interest  in  the  debt  atten^ts  to  aet  U  np  for  his 
own  benefit,  this  is  in  frand  of  the  porpoee  for  whioh  it  waa  ghm.  Ai9- 
-mffeY.Doole^,  680. 

&  Ab  brwebn  Mobtqaoob  and  MoBTOAasB,  tha  legal  titia  is  Ir  tiia  aiorl- 
gagee,  eren  in  case  of  satisfied  mortgages,  prorided  thsy  were  not  paid 
nntil  after  the  expiration  of  the  law  day.    Id, 

%  MoBTOAGB  NOT  AoKNOWLXDOBD,  Protbd,  AND  Riooxinm^  as  rsqiiirad 
by  statute,  thoaghgood  between  the  parties,  is  not  TaUd  as  against  svb- 
aeqnent  porohasers  or  incnmbranoers  with  actoal  notioa  ol  the  aidstenea 
el  the  mortgage.    Jaoomt^  ▼.  OauU,  494. 

%  iinaTANTiAL  CkmnjANOB  with  What  Statdtb  Rbqtjibis  to  bb  Don 
enght  affirmatiyely  to  appear  from  a  certificate  of  acknowledgment  of  a 
mortgage.  Althongh  a  literal  compliance  with  the  statate  is  not  raqniivd^ 
words  of  similar  import  mnst  be  employed.    Id. 

(  ObvBn  CANNOT  DnPXNSB  wrrn  Substantial  Ck)MriJANOB  with  Stat- 
VTB,  and  by  Intendment  sapply  important  words  omitted  in  the  certifioata 
of  acknowledgment  of  a  mortgage.  Thus,  where  the  statate  reqoirsi 
that  the  certificate  contain  the  words  "  for  the  consideration  and  pnr- 
pooea  therein  set  forth,'*  their  omission  will  render  the  certificate  void. 
Id, 

f»  XZBOimON  BT  QWNXB  OF  LaND  OF  KbW  MoBTOAQB   TO   PXBBONS  WHO 

Pat  off  Pbiob  Mobtoaoxs  upon  their  being  released,  such  execntion 
and  release  taking  place  on  the  same  day,  operates  in  equity  as  an  assign- 
ment of  the  old  mortgages  in  consideration  of  the  money  adyanced  by  the 
Moond  mortgagees,  and  is  not  the  creation  of  a  new  incumbrance,  but 
t*>^"r^g  the  form  of  the  old.  Therefore,  if  after  the  execution  of  the 
first  mortgage^  but  before  executing  the  second,  the  mortgagor  married, 
and  the  second  mortgage  was  not  signed  by  his  wife,  neither  he  nor  his 
grantor,  after  his  wife's  death,  can  claim  and  hold  the  property  free  of 
tiio  aeoond  mortgage,  on  the  ground  that  the  property  became  homestead 
ywpaiij  on  the  mortgagor's  marriage,  and  waa  not  subject  to  be  Inoaas^ 
id  l^  snch  second  mortgage.    Svri/l  ▼.  KraaMTt  603. 
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IOl  Vkkoiot  Wb]c«i  Bon  hot  Bsnat  to  Moktoaoi  or  Aonom  xmrn  'Stmmt 
▲HD  TO  Fo&KiLostrRB  MoBTOAOB,  adcorizig  tlw  miM,  leftTW  it  donbttel  if 
the  jory  pimeil  upon  the  mortgage,  and  is  defo'stiTe.    BwrmU  t»  Qawti^ 


n,  Wau  CterAiir  Pbopibtt  of  MdBTOAooR  la  Bbbohbouilt  Si 

DT  YoMaauoBumm  Dkbd  against  him,  in  liaaof  a  part  of  tiio  |jra|Mil|f 
dworihod  in  hia  mortgage,  to  which  hia  title  had  failed,  under  an 
«BliflB  iamed  on  thia  decree,  a  sale  of  the  property  ^eaoribed  in  the 
fige  alone  ia  proper.  Ckmsequently,  where  the  aam  reali»d  fram  iSbSm 
■dia  ia  inanffieient  to  aatUfy  the  decree^  and  ezeoatioa  ia  iained  and 
lariad  npon  other  property  of  the  mortgagor,  tt  oannoi  bo  objooted  \m 
Ifao  title  of  tho  pnrohaaer  thereunder  that  the  property  deacribed  in  tts 
deaiaa  had  not  been  OThanatad  and  fonnd  inanffieient.  Oaatro  ▼.  ilSfli^ 
f77. 

Iti  BynwnroM  a  ApmagmLi,  and  not  open  to  the  objection  that  It  contradieti 
the  reoord,  in  oaee  of  a  bill  to  obtain  an  eztenaion  of  timo  in  iHiiok  t» 
vadaam  a  mortgage,  bnt  not  taking  notioe  of  a  previooa  deorao  of  foM> 
fliaanre;  wliere  dtffendanta  aet  ap  anoh  decree  an*'*  anrer  that  It  was  tmr 
tevd  npon  legal  notice  to  pUintifEi,  and  with  their  kn0«l'*dfa 
Mqniaaeenoe^  plaintifla  may  dEu-  evidence  to  negative  tlM 
and  to  ahow  that  there  waa  no  legal  notice^  nor  aotoal  knawla^go  d  Urn 

flL  WMBaDnBnovVoBBiaMMUBBiB  Imtsbvosid  bt  Pakft  ORinrnw  ir 

m  an  objaotion  to  a  redemptioBy  which,  bat  for  the  eflhet  o^  tiw 
wwJd  be  Joat  and  reaaonablabltB  irregularis,  aa  well  aa  any  I 

wUoh  oo^t  to  aet  It  aaida  or  modi^T  ^%  wHl  be  omiaidaind,  am,  tiia 
wfaoflier  the  time  for  redemptioa  ahaU  be  furllMr 
Aad  tiia  vaUdiS  of  the  doorae^  in  audi  caae^  ia  goaa  faito^  net  m  a 
rioalqneatiQaof  ovidenoe^bntaaboingelltBelf  agramdofnilif  t»th» 
(arty  aaeldng  to  radeaoL    M, 

Wkt  BiiUivi  ov  Riiim  piiim.— Bydty  tC  radempilQO  is  enioroid  la  can  of 
Mortgage  to  gm  eflhet  to  tho  Intent  of  tho  partiea  agdnat  tiw  k|^  «•• 
of  tiia  form  el  their  nndartaking^  it  being  In  fonna< 
whilelntnithitiaonlyaoontnMstof  aecority.  Tliaoaaeis 
witii  a  trort  deed.  In  the  performanoe  of  the  tnurt^  the  oontnot  of  tiia 
fartiaa^  in  faet  and  in  intention,  ia  cairied  oat.    KoA  t.  BriQg§^  SSL 

n  8hx»d  MoBTsaauB  HAvnra  Aoquibbd  by  Forboumvbb  tho  rigjht  t»  v^ 
dean  mortgaged  premiaea  haw  each  right  after  the  timo  allowed  for  ra- 
dan^tioB  haa  expired,  notwithatanding  a  decree  of  foreokaue^  ^rMnrntil 
whiioat  aervice  of  prooeaa  or  l^gal  notice  to  them,  by  the  defiendant^ 
who  by  poichaae  repreaent  the  intereet  of  tho  firat  mortgagee.  Briig^ 
poH8a9big$Bamky.S!Uredge^eeS. 

UL  EguiTT  PoaairMM  Pown  of  Opimiho  Dhkib  ov  VommajomnM  and«i- 
tanding  farther  time  for  the  redemption  of  a  mortgage.    14. 

§m  BnoTMnT,  2;  JhuxmutMKT  OoimTAmxn^  6;  HoiiHnun^  1; 
TBRiov)  Lnm^  12,  18)  Pikikxbbhzf,  i,  6;  Tbobs  am» 

MULTIFABIOUaHHBBL 
^ee  Kotrrnr,  IOl 
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MUNICIPAL  OORPORATIOK& 
OoiKroBAnoifa»  20-22;  Uxguwats;  Li€Bm%  1 

MURDER. 
See  Crimdial  Law,  6->I0. 

NAVIGABLE  WATERa 
See  WATKKOOCiwKa. 

NEr^SSSARIES. 
Bee  HimAXB  mwd  Win,  2-6;  Parent  A2n>  OaLB^  I* 

NECKSSAHY  PARTIES. 
See  AKBimATiOH  akd  Award,  4;  IniiJivuxUM,  il 

NEOLIGENCEL 

m  TO  JVRT  THAT  *'OlO«  NBOUOKfOB  WAS  SOOB  WaJIT  OT  Ca.  «  M 

ainoet  eriaoee  a  fnad,  and  raoh  a  degree  of  negligWMW  •■  wofold 
iBTite  depredation  upon  property  than  tend  to  proteot  tt^'altheogb, 
hapiv  too  etroog  in  ite  language,  can  hardly  be  oouidefod  error.    Mtit* 
akaU  ▼.  Amenoan  Jkp.  Co.,  381. 
Sm  AmiAta;  ArrAOBMnTB,  20-22;  Oomcoir  CABim^  %  if  Bqititt,  t»  4^ 
i|  Firrdm;  Hiohwats,  3;  lifics;  Railboam)  Smibdm;  TELm>^um 
dcMfAMomi  Watbrcovmb8»  9,  10. 

NEGOTIABLE  INSTRUMENTS. 

!•  WmMam  Bkmuww'm  Taking  or  Pruon'ck'a  Notb  Violatv  No  Stathti^ 
!■  aot  taken  to  etifle  proeecntion,  ao<l  io  oo  way  ooDpromieer!  the  eada 
el  pnblio  jutioe^  the  note  most  be  held  valid  e^en  In  the  haade  el  the 
•harifl^  and  rnaeh  more  ao  in  the  handa  of  a  bona  J!de  indorsee.  SL 
Albtm  Bemk  ▼.  DUkm,  295. 

ft  Fb^ih19B0RT  NoTi  Madb  bt  Pruonkr  in  PAvrtfi  Of  Sheriff,  Wfo  n 
ALIO  Jailbr,  for  payment  of  fine  and  ooeta,  ia  not  void  m  againat  pob* 
]lo  policy.    Id, 

ft  FABTT  SIONINO  PROMIflSORT  NOTB  W1TR  AnDITION  OF  WoRD  "TRUVm* 

lO  MX»  Namb  u  Pbroonallt  Liable;  nor  ia  eridenoe  edmiaaible  to 
■how  that  at  the  time  the  note  waa  made  there  waa  a  )>arol  agreement 
that  he  ahoold  not  be  peraonally  liable,  but  the  not«  wa«  to  l>e  paid  oat 
of  a  tniat  fnnd.     Conner  v.  Clark,  529. 

ft  Notb  Duoountbd  bt  Gabbier  or  Bank  where  It  u  Mai»r  Payable 
and  indoraed  by  him  in  the  name  of  the  bank,  ia  a  anffioient  adoption  ol 
tiw  note  by  the  bank  to  render  it  binding  on  all  partiea  to  the  oontraot. 
Kmthr.Ooodwm,U6. 

ft  Hamiho  Bank  ab  Patxb  of  Note  is  Merslt  Pormal,  and  not  a  aab> 
■twtial  part  of  the  oontract^  where  the  note  ia  ezecnted  for  the  porpoat 
of  ralatng  money.    M. 

ft  PUhoipal  mat  Procure  Additional  SmmiEs  as  Joint  KLaxbrs  ob 
QuABABTOBBy  indefinitely,  until  the  note  ia  fairly  lannohed  in  the  markat 
■■  a  aeonrity,  if  it  have  two  diatinot  partiea,  without  affeoting  tha  obliU 
ol  the  firat  aignera.     Id, 
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7.  OUiJULBTQB  OF  NoTB  ALBIADT  SlOKED  BT 

lor  tfaem,  and  not  surety  with  them.    Id, 

H  GvAKAHTOB  OF  NoTB  SiONXD  BT  SuBBTiiSy  but  appesdiig  M  priiinipal% 
i%  when  obliged  to  pay  the  note,  entitled  to  reoorer  tiie  fnU  amouat  froiA 
the  Boretiea,  unleea  it  be  ahown  that  the  guarantor  aigned  aa  a  genoral 
nirety,  intending  to  be  liable  to  oontribution  with  them.    Id, 

%,  Qedbb  P08SBB8B8  All  Rbqxtisitxs  OF  IsulSd  Bill  ov  BzoKijraB  wha 
it  directs  a  certain  person  to  "please  pay  the  bearer  of  thaas  limea  twe 
hnndred  and  thirty-six  dollars,  and  ohaige  the  same  to  mjr  aooouatb" 
Whnile^  t.  Strobe^  622. 

lOl  Uu  OF  WoBD  "Plkasx"  will  hot  Aiosb  OHABAonft  cv  Immnixn 
otherwise  a  bill  of  exchange.    Id, 

11.  VXBBAL  AOOIPTAHOB  OF  BiLL  OF  BzOBAHOa  IB  iHlUlWKnBT  tO  ofaaigt 

the  person  to  whom  it  is  addressed  as  an  acceptor,  ondar  tiia  Oalifonda 
■tatate  oonoeming  bills  of  exchange.  Id, 
IX  SomoiDror  of  NoncB  ubbbb  Law  Mbbckabt.  — Notioa  dapositod  in 
tiia  proper  post-office^  within  the  proper  time,  and  with  the  proper  dira^ 
tiflB,  is  per  ae  notice  to  a  party  to  a  conmieralal  inatmnisnt^  whetiier  it 
•rer  be  reoeiyed  or  not.  The  notice  most  go  at  the  risk  of  tiie  Indorsw. 
The  postmaster  in  sach  a  case  becomes  in  effect  the  agent  ol  tiie  party  to 
whom  the  notice  is  sent.     WaJUoorth  y.  Seaoer,  332. 

in.  SUFFAOIBMOT  OF  NOTIOB  UKDBB  COMHON-LAW   PBIVOinJB. — Notioa  dft- 

poaited  in  the  proper  post-office,  within  the  proper  time,  and  with  the 
proper  direction,  is  only  prhna  /ade  eyidence  of  notice  to  the  one  to 
whom  the  notice  is  sent;  and  it  may  be  shown  that  no  notice  waa  ever 
actoally  reoeiyed.  This  is  a  qneetion  for  the  jury.  Hie  notice  mast  ge 
at  the  risk  of  the  sender;  and  the  postmsster,  in  eflfoot^  fa  hia  agent  for 
the  safe  deiiyery  of  the  notice.    Id, 

li,  BuBKBNDXB  OF  NoTB  BT  MiSTAKX— Makxb's  Llabiutt. — lliamakarof 
a  note  who  surrenders  it  to  be  canceled  before  maturity  is  reotcred  to  his 
original  liability  on  the  note,  if,  before  maturity,  the  consideratioa  on 
which  the  note  was  sorrendered  fails,  or  the  source  fails  from  which  the 
parties  contemplated  the  note  would  be  paid.    Blodffett  y.  BieJ^ford,  334 

U.  8uBBXin>BB  OF  Notb  bt  Mistaki — Subett'8  LiABnJY.~The  sorety  of 
a  note  sojnendered  by  mistake  to  be  canceled  before  matority  is  still  IxsUs 
to  the  payee,  where  the  latter,  before  maturity,  notifies  the  surety  of  tha 
mistake,  and  that  he  still  looks  to  him  for  payment;  proyided  the  sorety 
has  not^  prior  to  such  notice,  and  relying  upon  the  surrender  of  the  not% 
relinquished  securities  held  by  him  to  protect  his  liability  upon  the  note. 
It  seems,  too,  that  where  the  legal  relations  between  the  surety  and  prin- 
oipal  haye  not  been  changed  or  prejudiced,  the  payee  may,  under  sneh 
oironmstances,  enforce  the  note,  when  due,  against  the  surety,  witfaoni 
notice  of  the  mistake.    Id, 

H  FBOMIB80BT  NOTB  IinWRSBD  OyXB  AB  COLLATXRAL  SbOUBITT  FOB  Pft» 

snBinro  Debt  is,  if  reoeiyed  by  the  creditor  before  the  mjiturity  of  saoh 
note,  and  without  notice,  indorsed  for  a  valuable  consideration  in  tiie 
Qsoal  course  of  business,  and  may  be  held  discharged  of  the  equities  be> 
tween  the  original  parties  thereto.  Bank  qfthi  SepubUc  y.  Gmtm^Am,  81 
17.  Notb  Patablb  in  Stonb-worx,  to  bb  Donb  at  Amy  Tehb  Oalued  foi^ 
cannot  be  sued  on  without  a  preyiooa  raquMt  to  do  tiia  wock.  LkMk 
r.JPmeeO^  196L 


«.  AjnrwxB  Cokbutiiyo  of  Obkvral  Ddtials  wrnmuT  VntznoATiON  Ad- 
^RB  OsHUiNXims  and  dne  exeoation  of  a  note  sned  on,  where  a  oopy  o* 
mmatk  note  is  attached  to  and  made  part  of  the  compUinl  Bom  t.  Voi' 
mm  Water  Co.,  669. 

JkMUiNiixHT  OF  Ck)2muon;  ArrAOBMEHn^  %  Up  19;  14;  Oomuiov  m 
L4WB»  2;  GRiMnvAL  Law,  1;  Husband  and  'Wm,  U,  12}  pATiODn; 
4-6;  Statdtb  of  LnnrATioNS,  22,  10. 

NEW  TRIAL. 

Imr  TUal  will  bb  G&antid  upon  GoirrRADioxonT  VntDior,  It  ■e«w% 
dhowing  that  other  oonnts  were  considered  beiidae  thoM  upon  whidh  tht 
vwdiot  puportB  ezpreealy  to  be  found.    JSyan  t.  Oopm^  108. 

XbUl  will  be  Gbantbd  if  material  aUegationfl  are  nM  proTed.    U. 
See  Plbadino  and  Practigb,  22,  25. 

KON-NEOOTIABLE  NOTES. 
HaooKiABLB  Instbumbnts,  17;  Statutb  of  LI]IIXAXH»%  % 

NOTES. 
See  Nbqohablb  lNarrEUicESi& 

NOnCB. 

HUNaaHioN  of  Real  Ebtatb,  Opbn  and  Noiomopb,  bt  Orb  Hounoro 

^'  U^tbboobdbd  Dbbd,  IB  eyidenoe  of  notice  to  a  robeegnent  porohaaer  of 

tba  first  grantee's  title;  bnt  the  potaenion  mnat  exist  at  the  time  of  the 

— Iiiiiition  of  title  or  deed  of  the  subsequent  grantee  from  the  oommos 

VBBtor.     BwUer  y.  Walsafif  543. 

[ON  OF  Land  la  Notiob  of  EquiriBB  vnder  whioh  party  holds. 
▼.  Wibon,  594. 
t^  IPuu  THAT  "Plaintiff  did  not  Notift  Defendant^  fails  to  negatrrt 

■■liee  to  the  defendant.  Moore  y.  AppleUm,  448. 
^  1»  ■qvitt,  Whatbveb  IB  Sufficient  to  Put  Pabtt  uton  Inquibt  b 
it  to  charge  him  with  notice  of  facts  which  due  inquiry  would 
elicited;  so  where  such  party  is  chargeable  with  knowledge  of  a 
b's  insanity  and  incapacity,  of  his  abundant  property  within  th« 
ahate»  and  of  his  subjection  there  to  the  guardianship  of  a  conseryator, 
llMse  facts  are  sufficient  to  put  such  party  upon  inquiry,  and  to  Justify 
«^ty  in  restraining  the  enforcement  of  a  judgment  not  Impeachable  at 
law.  LUe^/UlcTa  Appeal,  6G2. 
9m  AflKNOT,  1;  Bona  Fidb  Pubohabers;  JuBiBDnmoNi  Nbootiablb  In- 
■rumbntb;  Plbadino  and  Pbaotigb,  6)  8HipnNa»  8)  Subbttbdp,  4, 6, 
TmrnstAm,  7. 

NUISANCB. 

L  Public  Nusanob  n  Subject  of  IndscthbnTi  not  ov  Aomui.    S,  O,  B, 

A  Cfo,  y.  Moore,  778. 
&  flmoN  Suffebing  Pabticulab  Daxaob  fbom  Public  Hubanoi  kat 

MATB  PBiyATB  AonoN.     Id. 
lb  AonoN  FOB  NuiBANGB  icAT  BE  Maintainbd  by  One  exposed  to  peoolisf 
danger  from  the  chance  of  the  eyil,  and  hurtful  oonsequsnoes  thenoe  re- 
■olting  to  him,  without  oyer  haying  endured  the  aotoal  oooureBoe  of 
tiia  threatened  eyiL    Byan  y.  Copes,  100. 
Ax.  Daa  Vol,  LZXm-^64 


6U'  iMiKX. 

4.  LicftMiJi  bir  ciTT  TO  Krbct  Stxam  OoTioii-PBaM  IB  HOT  Oomoumwm  Ifai* 
it  b  not  a  priTat*  rniigMMwy  althoogh  the  liome  is  witHiBd,  m  iiriilMC% 
to  high  oooaidanitioii.    Id, 

I.  PteMV  ay  Dmlasaiiiovi  ov  Dmiaud  Wm  li  coaptftit  to  ■boivtkiA 
riio  onmplainad  ol  cffBuhra  nidli  from  nniwmoM  wldlo  nffviag  fa« 
ikmDf  and  daiiag  the  tioit  mantioned  in  tiio  dadantuB;  the 
tertifyiag  that  Iha  oAniiTe  amflOa  wore  alio  parodftd  faj  thflOk 
T.  JbrrsO;  077. 

ft  FiUOT  MAT  BlOOm  HOT  OVLT  VOfft  LUUBIB  DiBM  to  Jifaiiaalf  tj  a 
MBMt^  bat  alio  far  thoaa  done  to  hialamily^  and  idwn  the  Awiawition^ 
teiaa  nwmenti  of  laoh  injorioi^  oridenoa  to  prvra  ihmm  la 

JUL 

Baa  WATnoouBsn^  11»  12;  WnHVOi^  aw 

NUNO  PRO  TUKa 
Bee  JuDOMSKn^  tt. 

OFFICES  AND  OFFIOERa 
Bm  AjTACBXKm,  20-22;  Bakks  akb  BAVxiiro,  2;  OoBitauiinia^  fO| 

ORlxi»  2;  Shxbitfb;  Suumfr 

ORDER& 
See  AanoNMXNT  or  OoiraBiOEiL 

ORPHANS'  COURT. 
Sea  Pbobatb  OouBas. 

PARENT  AND  CHIXJ). 

It  VaXHEIi   OUJOAXIOlf  TO  PBOTIDa  10!B  HD  OBUI  S  VOV 

■n  Wm'a  MnoranyDOTy  and  if  he  anlSBfa  tiie  ehld  to  livia  wiftli 
ante  from  him,  he  therein  oooatitatea  her  hia  agont  to  eontiaet  lor  the 
ehild'a  neoeMariei,  and  win  be  liaUe  to  thoae  who  funidi  thM  ^pan  Ui 
wadit  M7t.  iiead;  78. 
ft  HmnAirD  has  Ho  Claim  otoh  BoiuxDro  ob  m  PmooM^  wUflh  ka  4^ 
Hbafataly  plaoea  upon  the  landa  of  hia  minor  ohildrMi  hf  a  fonnar  mm^ 
liaga^  dazing  the  aziatanoa  of  the  oomnmni^.  Xha  abaiaatM  ^ 
Tr-"^<*^  aa  *««■""»*«  iMwpartjf  ia  deolaKed  <mfy  for  tha 
aftfaewifiL    BmUhw.SmkKSaZ. 

8aa  BmamtMAUB,  2;  MiiEAxai  SnooiiOM* 

PAROL  CONTRAOIft 
Bee  NaoovxABUi  ImEBOMsra^  ft 

PAROL  EVIDENOBL 

BfiUUUI}    HUIBAKD  AS1>  Wll^  Mi^  JB| 

Wilia7. 
PARTDBB. 

AND  AWABD,  4;    Co-TKNA]rOT»  lOf  BqmR^  ]A| 

noN.  5:  Trk<«pa.sh.  7:  Wmmm^  ft 
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PIBXNEBSHIP. 

L  iQiirAiiTr  AiKmo  PAsnaii— PiUOxiE's  LmruiovPyasannr  Lamml 
FtotDflft  in  UadM  hasw  an  eqiii:^  agdiut  «mIi  otiier  for  the  pnxpoM  d 
frodnoiiig  «qiiality  ■mong  thoniMlTat.  This  a^ty  futeiui  itielf  to^  and 
Is  a  lion  upon,  thdr  nspeotiTe  intaretto  in  the  parteenbip  landa;  and 
naitlier  partner^  nor  a  ereditor  of  hl%  nor  a  poiohaaer  from  him  with  no> 
tioa^  can  deprire  hia  oopartner  of  aoeh  lion.     WiOkmu  r.  Lave^  191. 

%  Pasthbb'i  Lddi  upov  PABTNXBSBir  Lahss  mat  bs  Ekiorced  bt  niB 
PiBSONAL  RKFRBSurTATiTBB  after  his  death,  where  inequality  between 
the  partner!,  or  indebtedneaa  from  one  to  the  other,  aroae  from  tranaao* 
tiona  ooonrring  in  the  life-time  of  anoh  partner;  a*  it  is  immaterial  whether 
the  amoont  of  anoh  inequality  or  indebtedneaa  waa  ascertained  at  th» 
death  of  the  partner  in  whose  favor  this  inequality  existed.    Id. 

IL  OwHss  or  LiQAL  TiTLK  TO  Pabtnshship  Lands  OAmffOT  bb  Fobobd  io 
Past  with  It  until  the  copartner's  debt  to  him  is  paid,  and  he  is  freed 
from  liability  for  him.  If  two  persons  are  joint  owners  of  lands— ons 
Earing  the  legal  title,  the  other  a  mere  equity  in  the  land — and  the  latter 
is  indebted  to  the  former,  the  one  who  haa  the  legal  title  cannot  be  forced 
to  part  with  it  until  lus  debt  is  discharged  and  he  is  freed  from  liabilitj 
lor  his  copartner.    Id, 

4b  PUBCHASKB,  MOBTOAOEB,  OR  AtTACHINO  CbBDITOR  OF  EqUITABLB  InTK^ 

■ST  IN  PARTNXBaHiP  Lands  must  take  it  incumbered  with  the  equi^ 
•ziating  against  the  person  haying  such  equitable  interest;  for  the  pur* 
ehaser  of  an  equitable  title  must  always  abide  by  the  case  of  the  persca 
from  whom  he  buya.    Id. 

IL  PkBsoHAL  Rbprisbntativb,  Hbdu^  OB  DxTSDOs  or  Onb  Holdzno  Lboal 
TiTLi^  AND  Equitablb  Lixn  ON  PABTNBBSHir  Land  for  aatisfaotJon  el 
indebtedness  to  him,  may  enforce  such  equitable  lisn,  if  the  party  holdF 
ing  it  dies  before  ita  enforcement.    Id. 

H  SriBOT  or  Mobtoaobb  or  Bquitablb  Intxrbst  in  Pabtnxbship  Labb 
BaooiaNo  Inpbbtbd  to  Holdbb  of  Lboal  Titlb.— Where  the  holte 
of  an  equitable  interest  in  partnership  land  mortgagee  it  to  a  third  pav- 
^  son,  and  the  mortgagee  beoomea  indebted  to  the  holder  of  the  legal  titl% 

and  aMigns  his  daim  upon  the  mortgagor,  together  with  his  lien,  the 
land  becomee  subjected  to  an  additional  equity  against  the  mortgagee  by 
reason  of  his  indebtedneaa,  and  his  assignee,  occupying  the  same  grouai^ 
most  yield  to  the  superior  equity  of  the  person  holding  the  legai  titles 
Id. 

7.  Fabxnxbs  mat  Hakb  Bona  Fidb  Salb  of  thbib  Pbopkbtt  at  any  tims 

before  tiieir  ereditors  aoqnire  a  lien;  bat  a  aale  directly  or  indirectly  ts 

one  of  the  partners,  with  a  stipulation  that  he  will  pay  the  firm  debtsy  is 

^  not  sooh  a  honajide  sale  so  as  to  direst  the  property  of  its  character  as 

finn  property,  primarily  liable  for  firm  debts.    Cosrty  t.  Wcodt,  6O61. 

ti  ZBlUflllVAL  CbBDTTOB  OF  PaBTNBB   OBTAINS   Ko   PBIOBIXT  OTBB   VIBV 

P^MPBBTT,  by  tiis  fact  that  he  obtains  judgment^  iasnes  exeontiony  and 
f  Isries  thsrsoo,  as  against  firm  creditors  who  hare  not  jst  obtsined  Jndg* 
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0.  EqmT  HAf  JiTRUDionoir  ov  06hiligt  BgiwKiJi  IxDvrwojJa  Axn 

CREDITOBa.     Id, 

10.  Lix2Y  OF  FniM  CRiDnoBB  cnr  Fcuc  PftonERiT  xa  PA&uiouvr  to  UmiI 

of  indmdiial  craditon,  though  the  latter  attoohed  flnt    /dL 

XL  Whxrb  Pabtnsb  Burs  Intkbbt  of  Ck>PABXirxBs  nr  Fbm;  aggrMiag 
to  pay  the  firm  debts,  the  property  of  the  firm  ramaina  boond  for 
debts  just  ae  before  the  aale.    IcL 

UL  Osm  Pabxnxb  has  Bigbt  to  Inodiibmb  BBmui  larjutwr  zv 

Fbopxktt  of  Pabtrirship  for  the  aecority  of  the  debtk    DomaUL  t. 
HewiU,  431. 

18.  Uro^r  Volunta&t  BiasoLTTTZOir  of  PABTHxagHZP,  it  ia  oampatant  for  tte 
partaera  to  agree  that  the  joint  proper^  ahaU  belongs  to  one  of  the■^ 
and  if  this  agreement  be  lona  fide^  and  for  a  Talnable  oonaldefatftoo,  tt 
will  tranaf er  the  whole  property  to  snoh  partner,  free  from  tho  cbum»^ 
the  partnership  creditors.     WhiU  ▼.  Paridk,  201^ 

14  Pabthxiuship  Obbditobs  hayx  No  EQuirr,  Stbiotlt  Spbaxxhii^  aj^atimb 
pABnnatSHiP  EFFBoni,  nor  have  they  a  lien  on  the  partaerah^  efiaolB 
for  their  debts.  All  they  can  do  is  to  proseoate  their  daima  to  Judg- 
ments against  the  partners,  and  procure  execntionB  to  be  iasned  ^btt^ 
upon,  to  be  levied  upon  the  partnership  eflaotsy  npon  the  aeparatft  aflarti 
of  each  partner,  or  upon  both.    Id, 

UL  Whkbb  Ons  Pabtnxb  Sxlls  hzb  Ibtxbxst  nr  Pabtrxbsbxp  to  hd  06- 
PAKTinQt,  upon  consideration  that  the  latter  pay  aU  the  partnerahip  dabti^ 
and  npon  other  consideration,  snch  property  becomes  the  separmte  pn^ 
mrtj  of  the  copartner.  Upon  his  death  it  goes  to  his  adminiatrator,  aa4 
the  seller  cannot  claim  it  as  surviving  partner,  to  be  need  in  paying  part- 
nanhip  debts  which  he  waa  forced  to  pay.  Hia  remedy  la  agaiaat  Iub 
deceased  partner's  estate  under  the  agreement.    Id, 

See  Oqbkibaxzomb,  11;  Ezsodxidbb»J26;  BHimxa, 

PAYMENT. 

L  AasEDORT  TO  Pat  in  Spxgifio  ABnauB  at  Tna  Fccxd  eempifa 
debtor  to  become  the  first  actor,  and  to  tender  the  articlea  to  BB?e  hfan* 
aelf  from  default.    Ded  ▼.  Berry,  236. 

%  Whkbb  Pondxbous  Abtiolbs  ABB  TO  BB  Bhlxykbxd  bt  Pbohbmb  as 
Tdcb  Spxchfibd,  but  place  unknown,  he  must  request  the  promiaaa  te 
designate  a  convenient  place  of  delivery.    Id. 

t.  If  Debt  n  to  bb  Paid  nr  Sebyiges,  and  Tna  of  Pbbvosiubcb  a 
Spboifikd,  the  promisor  must  be  the  first  actor.    Id, 

4.  Wherb  Note  ib  to  be  Paid  bt  Cbbtaiv  Day  nr  SxBnon  ob  HoHiry 
the  maker  haa  until  the  maturity  of  the  note  to  make  hia  eleotioii,  but  if 
not  then  made,  he  becomes  liable  as  for  a  demand  in  money.    Id, 

!•  Wblat  Oonmtituteb  Patmeht  vpon  Wiix'g  Notb. — ^Where  hnaband  and 
wife  deed  away  wif e'a  land,  receive  therefor  a  promlaaoiy  nota^  and  Urn 
wife  agrees,  with  the  husband'a  assent^  that  the  makera  <rf  the  note  shall 
fnzniah  her  ftunily  with  gooda  and  apply  them  npon  the  notcy  artidaa  da* 
livered  to  the  ftunily,  under  this  agreement^  oonatitnte  a  paymsot  upsa 
the  note;  but  not  so  as  to  gooda  delivered  under  the  hnsband'a  cedar  ts 
persona  not  membera  of  the  fiunxly.    Bcarber  v.  Slade,  299. 

C  BvBDEB  OF  Pboof  uhdee  Aobxeicemt  that  Makbbs  of  PwninMBTKi 
■■ALL  VoBHiEB  GooDS  for  family  uae^  and  to  be  applied  in 
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lorsoohiiM.    Id, 
Im  OomjoT  ow  Lamb,  2;  Exaoumnra,  28|  Szatut»  oit  laMnjotanf  lOl 

PEBSOKAL  REPRESENTAnVBa 
/See  ExBOUTOBs  akd  Apmihibeeaiohl 

PILOT. 
8eeWmmBH^4. 

FLEADma  AND  FRACHOB. 

]•  CUxjioiiriA  PiAonoi  Aor  Govxrnb  All  Casmb,  Lual  and  EqvrtAJUM, 
hj  the  same  mlesy  at  least  in  regard  to  evidence  nnnnwiij)  to  snatain  tbe 
pleadinga.    Cfoodwin  y.  Hwmmoni^  674. 

%  MnjonrDiB  ov  OAiran  ov  Action  dobs  not  Eznrrirliere  the eomplaiBl 
asks  damagea  for  the  immediate  injury  to  a  mining  daim  oaued  hj  the 
breaking  <^  a  dam,  and  for  the  oonaeqnent  preventing  the  plaintiffii  froB 
working  thedaim.    FraUr  v.  8eaT9  Unkm  WcUer  Co.,  M2. 

H  Whxn  SxTira  ABB  Pending  in  Durbbnt  States  vton  Bamm  Oavwm  ot 
Action,  phiintifF  must  elect  in  which  state  he  will  prooeed  to  final  Judg- 
ment.   Bank  qf  North  Amerka  y.  Wheeier,  683. 

dk  Feoof  ob  Seeticb  of  Complaint.— Where  the  sheriff's  retnm  states  thnl 
he  served  the  defendant  with  a  certified  copy  of  the  compUint,  this  is 
sufficient  to  support  a  judgment  by  default.  It  cannot  be  argued  that 
this  does  not  show  that  the  copy  was  certified  by  the  derk;  he  being  the 
only  person  who  could  legally  make  the  certificate,  it  must  be  presumed, 
in  favor  of  the  officer  who  has  the  general  power  of  "**^"g  service^  thnl 
he  discharged  his  duty  in  the  legal  mode.    (Juriis  v.  Herridk,  632. 

I,  Request  to  Join  in  Commibsion  to  Takb  TBffmiONT  is  not  Qiveb  m 
Detensb  of  the  suiti  to  the  person  of  whom  such  request  is  sHlisb 
Adanu  v.  Filer,  410. 

lb  KonoE  Appended  to  General  Issue  is  Qood  only  bob  Pabtioulab 
PuBPOflE  for  which  the  statute  allows  it  to  be  filed;  it  is  not  binding  as 
an  admission  upon  the  party  filing  it,  and  has  no  other  effect  upon  tts 
opposite  perty  than  to  allow  the  matters  of  which  it  gives  notioe  to  W 
given  in  evidence.    Id, 

7*  Plea  Puis  Dabbein  Continuanoe  is  not  Bad  undeb  Alabama  Ck>DB  as 
professing  to  be  in  bar  or  of  the  entire  action,  when  in  fact  it  goes  onlj 
to  the  further  maintenance  of  the  action,  if  the  plea  is  ''in  short  by  oon- 
sent,"  end  does  not  in  terms  propose  to  bar  the  entire  suit,  but  simply 
sets  out  the  facts.    Brcmghton  v.  Bradley,  474. 

iL  Defendant,  by  Pleading  Puis  Dabbein  Continuanoe,  Waives  All 
Otkeb  Pleas,  and  admits  the  cause  of  action  as  set  out  in  the  plaintiff's 
declaration.    Adame  v.  Filer,  410. 

9l  Undeb  Plea  of  Total  Failubb  of  Gonsidebation,  Defendant  mat 
8bow  Partial  Failubb,  in  Texas.  This  is  not  the  rule  in  Kngland, 
and  in  some  of  the  states  of  the  Union,  but  it  is  so  here  by  virtue  of  the 
statute.    Brantley  v.  Thomae,  264. 

IflL  Bbbob  in  Stbdono  out  €k>OD  Plea  is  Cubed  if  the  defendant  is  after- 
wards allowed  to  avail  himself  fully  of  all  the  matters  of  defense  CB 
which  he  saw  fit  to  rely.    Sandere  v.  Toung,  176» 
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iU  Vabiaxce  BErwntN  DiCLABATioif  A!n>  Peoof,  wlMre  defendaati  ti* 
ehuged  with  obttnicting  and  taming  a  waterooone  on  plaintilTB  laad, 
and  the  proof  is  that  defendant*  allowed  their  ditch  to  become  ao  filled 
up  aa  to  throw  an  aocamnlation  of  water  on  plaintifTa  land,  ia  not  ae 
great  bat,  by  amendment,  plaintiff's  declaration  might  be  made  to  eoftr 
all  the  facta.     Waterman  y.  ConneeiiaU  ele.ILR.Co,,  826. 

liL  SrATEMEirr  of  Facts  in  Civil  Gasb  kat  bb  Pbbpaxxd  axi)  Comn^ 
'  nr  Vaoatioii,  when  coonsel  so  sgree,  and  the  approval  of  the  ooori  k  o^ 
tained.    McCown  v.  Scknmj^,  221. 

llL  Pabtt  has  Rigbt  to  have  Jctrt  Pass  upon  All  ALLBOAntniB  omitained 
in  the  declaratioii,  and  he  is  entitled  to  their  verdict  if  be  soataina  1^  Ua 
proof  any  of  the  allegations  showing  a  oaase  of  aeticD.  Xioornqf  v.  Fa^ 
reO;  677. 

14  Whxrx  AcnoN  was  Coicmexckd  against  Doi»  Ro%  na,  but  Sebviob 
WAS  Had  uton  Othkrs,  whose  names  are  indorsed  npon  the  writ^  Jv^ 
ment  by  defiaalt  may  be  entered  against  the  latter.  After  aarvioe  had 
upon  them  in  this  way,  their  failare  to  appear  or  defend  was  equivalsnl 
to  an  •iimifiAw  that  they  were  the  persona  intended  to  be  aiied.  Omik 
T.  J7errict»  632. 

11,  WhUOI  JxTDGMBNT  is  ImPBOPBBLT  EnTIBXD  fob  DAMAGBi  SAMB  MAl^H 

Bjdoitid^  and  the  remainder  of  the  judgment  stand.    Id, 
ISw-PiBTT  Holding  Affirmativb  of  Issitb  has  Right  to  Ofbb  Am  Guam 
the  argument  to  the  jory.    The  strict  rale  on  this  sabject  is  for  the  paHj 
holding  the  a£Bnnative  to  open  his  case,  stating  and  maintaining  hia  aer- 
«nl  points  by  reference  to  sach  evidence  as  tends  to  sustain  tlle■^ 
together  with  the  points  of  law  and  a  reference  to  the  authoritiea;  tiisft 
for  the  other  side  to  answer,  and  illustrate  and  establish  hia  defeoa^ 
•ombating  the  positions  assumed  by  his  adversary,  and  assuming  othen 
of  his  own;  and  afterward  for  the  party  holding  the  affirmative  ain^^ 
to  reply  to  what  has  been  said  on  the  other  side,  oonflning  himaelf  etriotilj 
In  his  reply  to  what  has  been  urged  by  his  opponent.    But  this  mle  Is 
not  always  observed  in  practice,  and  a  departure  from  it  can  hardly  be 
■asigninl  for  error.    Matters  of  this  kind  are  generally  under  tlie  oontFol 
of  the  Judge,  and  rest  mainly  in  his  sound  discretion^  and  unleoa  it  is 
dear  that  he  has  abused  that  discretion,  the  foot  that  he  may  have  made 
a  aaistake  affords  no  ground  for  revendng  the  judgmsmi.    JlfoniMfT. 
Am,  Bxp.  Co,,  SBl. 
17.  Abstract  Ohabobs  should  bb  Rbfused  bt  Ooubstl    Qmm  v.  Hmmt^ 
484. 

U,  iNSTRUOnON   SUBSTANTIALLT   KmBBACBP   IN   GbNBBAL   OhABO^  OT  «■• 

which  is  abstract  and  not  warranted  by  the>«vidanoe^  should  ba  rofoao^ 

MeCkwm  v.  8eMm^,  221. 
19l  Whbrb  thxrb  is  No  Tendbnot  of  Proof  to  OunumsuiB  wmam  dm* 

wuansQ  Evidbnob,  it  is  certainly  a  right  of  the  partiea  to  bsra  fnm 

the  court  a  declaration  of  the  Ugal  effect  of  the  evidanoe.    Mhoim  v. 

CM,  439. 
lOl  CouBT  IS  NOT  Bound  to  Ghabob  Jurt  as  to  Lboal  Bnaor  of 

EvxDBNCB,  unless,  after  concession  of  all  points  upon  which  there 

conflict  of  evidence,  the  party  asking  the  charge  is  entitled  that  at  uw    M 

IL  COUBT  HAT  PrOPERLT  DbCLIXB  TO  CaLL  EsFBOIAL  A'lTBIITHMI  OF  JUHTM 

Pabtioular  Part  of  Evidbncb,  by  instruotiona  aa  to  the  w«(|^t  is 
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'wUoh  it  Ib  entitled,  or  the  pnrpoeet  for  which  it  may  be  ooniidered  bj 
ttMn.    Oasiro  ▼.  IWes,  ^Tl. 

■L  Wkbkb  PLAiNTirF  Sbkk8  to  Ricx>teb  on  Dovbls  QionriH  nnd  it  it 
aod  known  apon  which  ground  a  Terdict  wma  foond  for  him,  the  appellate 
eimrt  will  grant  the  defendant  a  new  trial  for  miadireotion  in  matter  of 
law  tonehing  either  ground  of  liability.     Oitt  ▼.  Read^  73. 

tt.  ApnuL  BT  Writ  ov  Bbbob  dob  hot  VaoATn  or  Susprhd  Judoiodiv 
appealed  from  either  in  New  York  or  Conneotient.  Tlieref oce  a  judgment 
obtained  in  either  etate  1%  pending  appeal,  a  bar  to  the  proeeontion  of 
the  same  canee  of  action^  between  the  Hune  partiee,  in  the  other  etate^ 
Bamk  qfNorih  America  ▼.  Wheeler,  683. 

H  Error  caMNor  bb  pRmniXD,  rot  murt  ArtiRMATiTXLT  Aptbar,  and 
where  the  refneal  of  the  ooort  to  charge  the  jnry  as  requested  is  aeeigRed 
as  error,  and  the  evidence  npon  which  the  charge  was  aaked  is  not  bof om 
the  appellate  ooort,  it  will  presume  that  the  refnsal  was  ooneot^  and  war- 
ranted by  the  eridence.    O'^foZ/cy  ▼.  Dom,  408b 

S,  Motion  ior  Nbw  Trial  n  not  NBoaaflART  to  entitle  plaintiff  In  emi 
to  a  rerision  of  a  judgment,  where  a  jury  trial  had  been  waired*  aaJl  the 
case  submitted  to  the  court.     Bell  Cwiniy  ▼.  Alexander,  268. 

WL  Whrrb  Defbot  is  Radical,  Going  to  Vert  Foundation  of  the  aotUm* 
where  the  error  in  the  decree  is  apparent  by  reference  to  the  bill  and  the 
decree^  the  aggrieved  party  may  assign  error,  although  no  demurrer  haa 
been  interposed.     Ortgory  v.  Fcrd,  639. 

17.  Brror  must  bb  Apparent  from  Bill  op  Ezcrfzion.  Jokmmm  ▼.  JUgU* 
my,  460. 

H,  ApimwiON  o?  Evidence  Which  ihobt  blavr  been  Brlevant  to 
Question  Involved  is  not  error  unless  the  bill  of  exceptions  negativee 
the  existence  of  circumstaDceift  making  it  relevant.     Id, 

Wk  EzRCunoN  and  Legality  uk  Bill  op  Excbptions  must  be  Tbbted  by  the 
law  in  force  at  the  comiDenoement  of  the  suit.  Moore  ▼.  Afjpieiion,  44& 
AoxNcr,  4;  Arbitration,  1 ;  Award,  4;  Aitachiients,  15;  Co-tenanot, 
10;  Criminal  Law;  Equitt;  Executions;  Intervention;  Judomenibi 
Nbootiable  Instruments,  18;  New  Trial;  Notice,  3;  Railboado^  16^ 
17-19;  Receivers;  Reference;  Sales;  Statute  op  Frauds;  Sxatoti 
OR  LmiiATioNB;  Set-off;  TRXSPAsa,  7;  Wills,  9. 

PLEAS. 
See  Plbadino  and  Praoitcr. 

PLEDGE. 
See  Bailments. 

POSSESSION. 
AxmnuB  PoanwaoN;  Ejectment;  iNJUNcnoNs,  1;  Nohob;  Vibii 

AND  Vendeb» 

POWERa 

1.  Apbootmsnt  will  bb  Dbclared  Void  where  one  clothed  wtt  a  dJB— 
tIsBary  power,  in  order  to  secure  advantage  to  the  trustee  himself,  or  to 
R  Btnuifler,  makes  dit.Timin.it  ions  among  a  dsss  of  the  objects  of  the 
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iU  yABXAircB  nrwnx  DiCLABATioir  a^v  Peoof,  where  defondmii  tie 
ehuged  with  obetnicting  and  taming  a  wateroonne  on  plaintiire  laad, 
and  the  proof  ia  that  def endaata  allowed  their  ditch  to  heooDM  ao  fiDad 
up  ae  to  throw  an  accamnlation  of  water  on  plaintifTa  land,  ia  not  ae 
great  bat,  by  amendment,  plaintiflTa  declaiation  mi^t  be  made  to  eoftr 
all  the  facta.     Waterman  ▼.  CotmeetiaU  eUu  R.  R.  Co,,  826. 

liL  STATSiairr  of  Facts  m  Ctvil  Gasb  kat  bb  Pbbpaxxd  Am)  Cuuuu» 
'  Df  Vacation,  when  connael  ao  agree,  and  the  approval  of  the  ooori  k  o^ 
tained.    MeCoum  v.  Schrint]^,  221. 

llL  Pabtt  has  Riobt  to  hayb  Jury  Pass  upon  All  ALLioAsnnn  oontained 
in  the  declaration,  and  he  ia  entitled  to  their  Terdici  if  he  anataina  by  Us 
proof  any  of  the  aUef(ationa  ahowing  a  oanae  of  action.  Keamqf  t.  Av^ 
reO;  677. 

14,  Wmats  Action  was  Commknced  against  Doi,  Bam,  wsc,  but  SMtFioi 
WAS  Had  uton  Others,  whoae  namea  are  indoraed  npon  the  writ^  JB4i- 
BMnt  by  default  may  be  entered  againat  the  latter.  Afiar  aarvioe  had 
upon  them  in  this  way,  their  failure  to  appear  or  defend  waa  eqidvalonl 
to  an  admission  that  they  were  the  persona  intended  to  be  sued.  OmrU» 
T.  fferrid:,  632. 

VL  Whuoi  Jxtdombnt  is  Impbopkrlt  Entbbxd  fob  Dmmaqwb,  Bamm  mai^h 
Bjdoitid^  and  the  remainder  of  the  jndgment  ataad.    Id. 

ISw-Pabtt  Holdino  Affirmativb  of  Issitb  has  Right  to  Ofbn  An  CSloo 
the  aignment  to  the  jury.  The  strict  rale  on  thia  snbject  ia  for  the  partj 
holding  the  aiBrmatiYe  to  open  hia  case,  stating  and  maintaining  hia  aer- 
enl  points  by  reference  to  sach  evidence  aa  tends  to  sastain  theii^ 
together  with  the  points  of  law  and  a  reference  to  the  aathoritiea;  thsft 
for  the  other  aide  to  answer,  and  illustrate  and  establish  hia  defenaa^ 
combating  the  poeitiona  assumed  by  his  adversaiy,  and  aasaming  othats 
of  his  own;  and  afterward  for  the  party  holding  the  affirmatiYe  aimp^ 
to  reply  to  what  has  been  aaid  on  the  other  aide,  oonflning  himaelf  strictly 
In  his  reply  to  what  has  been  urged  by  his  opponenti  Bat  this  rale  li 
not  always  oboeryed  in  practice,  and  a  departure  from  it  can  hardly  be 
assigned  for  error.  Matters  of  this  kind  are  generally  under  the  control 
of  the  judge,  and  reat  mainly  in  hia  aound  diacretiony  and  unleaa  it  is 
dear  that  he  haa  abuaed  that  discretion,  the  fact  that  he  may  haYa  made 
a  mistake  affords  no  ground  for  reversiiig  the  judgmontk  Mankattr, 
Am,  JBxp,  Co,,  381. 

17.  ABSTRAcr  Ohabois  8houu>  bb  Refused  bt  Ooubt.  0mm  t.  SmMH 
484. 

U.  iNSTRUonoN  Substantiallt  Kmbbicbp  en  General  ORAsa^  or  oat 
which  is  abstract  and  not  warranted  by  the-endenoe^  should  be  rolosa^ 
McOown  ▼.  ocrwiinj^f  221a 

18.  Whbrb  thxrb  is  No  Tendenot  of  Proof  to  OunumamN  mem  dm* 
wuxmsQ  Etidbnob,  it  is  certainly  a  right  of  the  partiea  to  bste  fres 
the  court  a  declaration  of  the  Ugal  eSeot  of  the  eridanoe.  Mhoim  f. 
CM,  439. 

lOl  CouBT  IS  NOT  Bound  to  Ghabob  Jury  as  to  Legal  Bnaor  of 
EvXDBNCB,  unless,  after  concession  of  all  pointa  npon  which  there 
oonflict  of  evidence,  the  party  asking  the  chaige  is  entitled  thereta    M 

IL  COUBT  HAT  PrOPERLT  DiCLIXB  TO  CaLL  EsFBOQULL  AlTEBTHIil  OF  JOBTM 

PABnoiTLAR  Part  of  Evidbncb,  by  inatruetiona  aa  to  the  wnii^t  ii 
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'wUoh  it  is  entitled,  or  the  purposes  for  which  it  may  be  ooniidered  bj 
ttiMii.     Cagtro  ▼.  niiei,  277. 

■L  Whbki  PLAiXTirr  Seeks  to  Recx>ter  on  Dovbui  QionriH  nnd  it  it 
not  known  npon  which  ground  a  verdict  wma  foond  for  hun«  the  appeUnte 
eooii  will  grant  the  defendant  a  new  trial  for  misdirection  in  matter  of 
law  tonohing  either  ground  of  liability.     OiU  ▼.  Bead^  73. 

H,  Aptmal  bt  Writ  of  Ebbob  dobs  hot  Vaoatb  or  Subpbhd  Judomibv 
appealed  from  either  in  New  York  or  Conneotient.  Iheref oce  a  Jndgsient 
obtained  in  either  state  1%  pending  appeal,  a  bar  to  the  proseontion  of 
the  same  canse  of  aotioay  between  the  same  parties,  in  the  other  ttatti 
Bank  qfNorik  America  ▼.  Wheder^  683. 

H  Ebbob  caMNor  bb  PBBnwBD,  bot  mxtst  ArtiBMATiTBLT  Aptbab,  and 
where  the  refusal  of  the  court  to  charge  the  jury  as  requested  is  assigned 
as  error,  and  the  evidence  upon  which  the  charge  was  asked  is  not  bofom 
the  appellate  court*  it  will  presume  that  the  refusal  was  ooneot*  and  war- 
ranted by  the  eridenoe.    O^JfoZ/cy  ▼.  Dom,  408b 

S.  MaruNf  ior  Nbw  Trial  n  not  NBOBBflABT  to  entitle  plaintiff  In  emi 
to  a  rerision  of  a  judgment,  where  a  jury  trial  had  been  waired*  aaJl  the 
case  submitted  to  the  court,     ^etf  Cotinty  ▼.  JfaeofHler,  268. 

f8.  Whbbb  Defect  is  Radical,  Going  to  Vbrt  Foitnbation  of  the  aotloB» 
where  the  error  in  the  decree  is  apparent  by  reference  to  the  bill  and  the 
decreoi  the  aggrioTod  party  may  assign  error,  although  no  demurrer  has 
been  interposed.     Ortgary  v.  Ford^  630. 

17.  Brbob  Musr  be  Apparent  fbom  Bill  of  Excbrioh.  Jokmmm  ▼.  JUgU* 
«^,  460. 

Ml  AinfianoN  of  Evidence  Which  miobt  blavb  bbbn  Bblbvant  to 
QuEflmoN  Involved  is  not  error  unless  the  bill  of  exceptions  negatives 
the  existence  of  circumstanceti  making  it  relevant.    Id, 

n.  BxBOunoN  and  Legality  uk  Bill  of  Exceptions  must  bb  Tested  bythe 
law  in  force  at  the  commencement  of  the  suit.    Moore  v.  Jjypfeftm,  44& 

AOBNCr,  4;  ARBrTRATION,  1 ;  AWARD,  4;  AiTACHM ENTS,  15;  CO-TBNANOT, 

10;  Criminal  Law;  Equitt;  Executions;  Intervention;  Judombntsi 
Nbqotiable  Instruments,  18;  New  Trial;  Notice,  3;  Railroads^  18^ 
17-10;  Rbceivebs;  Reference;  Sales;  Statute  of  Fbavds;  Szatoti 
Of  LfMixATioNs;  Set-off;  Trespass,  7;  Wills,  0. 

PLEAa 
See  Pleading  and  Praoiicb. 

PLEDGE 
See  Bailments. 

POSSESSION. 
AxrfiBBi  Pobsbvion;  Ejbutmbnt;  Injunchons,  1;  NonoBi  V 

AND  Vendee. 

POWERa 

!•  AnoiBTMBNT  WILL  BB  Dbclabbd  Void  where  one  clothed  wift  a 

tIsBary  power,  in  order  to  secure  advantage  to  the  trustee  himself,  or  to 
B  Btranger.  makes  dit.Timinntious  among  a  el&so  of  the  objects  of  the 
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power.  Quare:  If  frand  IntenreneB  in  the  axeraae  of  a  poirer  of  appoint- 
ment, doM  it  Titiate  the  entire  acts  of  the  trustee,  or  only  nioh  appoint- 
menti  as  axe  fraudulent  T  Ckute  ▼.  McKee,  186. 
&  APToranmiTi  or  Wm  nr  CoHioBiciTr  with  Powxe  Oowibbid  vrar 
Hkb  JlBM  hot  Void  beoanee  others,  invalid,  axe  inoluded  in  har  wSL 
Diose  in  aocordanoe  with  the  power  will  be  sustainadi  otfaem  will  ba  !•• 
Jeoted.    Id. 

tb  PfcOflBlT  HOT  DlBFOSlD  OF  IK  OOHlOBMrnr  WITH   POWIB  UHBSE  WiLL 

XUBT  PiM  Aa  VsBTKD  BxKAZNDEB  under  the  win,  and  be  distribntid 
•quallj  tc  all  the  objects  of  the  power,  the  testator's  ohildran  in  this 
case^  tiie  representatiTes  taking  a  share  of  a  dsosarad  ehild,  withovk  va* 
gard  to  the  property  held  under  the  yalid  appointments  of  the  wilsw  H 
is  not  a  ease  for  oollation  of  adTanoements^  as  in  intestaf^y.    Id. 

L  Talid  A^TOUPnam  wnx  bs  MiiHTAiina)^  though  embnoed  in  tte  anm 
deed  or  will  with  others  not  valid.    Id. 

(L  Okm  Olothxd  wiih  Powm  of  AFPonrrMaHT  wm  Bxaoon  lar  nr  0mm 
Wabb  lor  the  end  and  purpoee  designed.    Id, 

See  BaxLKBraB^  2|  Aoenot,  2;  Lzonraiai  Wnu^  HMH 

POWERS  OF  ATIOBNBnr. 
See  AanroT,  2^ 

FRAOnOE. 
See  PuiADnf  o  Ajn>  PiuxmcnL 

PREFERENCEa 
See  Lam. 

PRESCREPTION. 

I   StATDTB  OV  LnHTATIOHB;   W^ 


PEESUMPnONS. 
•m  A«i>AiMMBM<^  i4|  OoBPOBATioiTa,  12;  Equitt,  20|  WmkvtfnjBn  Ohk 
TSTAVOM^  6;  Inn,  8|  JuDoioNTa,  5^  6|  Huoaxd  amd  Wmi  Vi 
IKD  ynakBi^  10;  WmrsHBa,  8. 

FBINdPAL  AND  AGERTi 
See  AaBfor. 

PBINOIPAL  AND  SUREIT. 

See  Sussttship. 

telVILBaED  OOMMUNIOATIONSL 
See  ArroBNET  akd  Olbht,  1,  2^ 

PROBATE  O0X7RTS. 

1.  TmofBASM  AHB  Dnmor  Ooubtb  hat  hatx  Ooroubbiht  Jvwaoum 
eertain  oasea.    LUOe  y.  SkdweO,  2^ 

%  PkOBATB  OouxiB  OF  Rhodb  Islakd  hatb  Exglobxvb  JosxBDioiKnr 
the  probate  of  wills,  and  the  supreme  court  has  no  original  Juiadlilfal 
to  hear  proof  of  a  will  or  to  allow  it    Oim^  ▼.  AtigeH  68L 
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t.  JuBUDionov  OF  Pbobatb  Ooubt  oyer  Tbtaigditabt  ajtd  Pbobaxb  ICav- 
TSB8  n  NOT  BxoLTTBiVB.  Most  oi  its  general  powers  belong  peonliaf^ 
and  originally  to  the  oonrt  of  chanoesy,  whioh  atiU  retaimi  ita  Jnriadi^ 
tion.    Deck  y.  CMoe,  666, 

L  BnnOT  or  Digrki  Pbotino  Will  is  CoinrnrKD  to  Tnammr,  and  thiagi 
within  the  territory,  of  the  atate  eatabliahing  the  ooort  by  whioh  aneli 
decree  ia  rendered.  And  artiole  4»  aeotion  1,  of  tha  oonatitation  of  the 
United  States,  doea  not  extend  the  operation  of  the  probate  of  a  will,  aa 
a  jndioial  act  of  a  state,  beyond  ita  own  territory.  ''Full  fidth  and 
oradit  **  ia  given  to  aach  a  decree  when  it  ia  left  where  it  ia  f oand,  looal 
In  ita  natore  and  operation.    Ohieif  ▼.  AngeU,  62. 

K  TaoBAxm  of  Will  nr  Anothxb  Statb  is  omlt  Pbima  Fion  Evumrci  ov 
m  Yauxubtt,  upon  an  application  to  a  probate  ooort  in  Rhode  laland  to 
allow  a  copy  thereof  to  be  filed  and  recorded  in  the  latter  atata.  Bomm 
▼.  Jchnmm,  49. 

ib  fiKmoir  1  OF  AsxiaLa  4  of  ComnnTinioir  of  Ubttid  Statb  nam  not 
SmrD  QpDLASiOK  of  DiOBn  of  Pbobatb  Oowt  admitting  a  wHl 
to  probate  to  thingi  idddh  were,  at  the  time  of  the  testatcr'a  deall^ 
without  the  territory  of  the  atate  wfaooo  ooort  haa  taken  the  probata^ 
Id. 

T.  Tmomjom  Cauxt  has  Fowxb  to  Rbvoki  Fbobaib  of  Vobue  WiLL  «paft 
a  mare  application  to  it  to  prore,  or  to  allow  to  be  filed  and  reoordedy  a 
later  will  of  the  aame  teatator,  aa  inoidental  thereto^  end  it  la  not  neeea 
Mry  to  institate  a  preliminary  and  aepaxate  proceeding  for  the  pupeae 
of  muk  fovooatlon  before  applying  for  the  probate  of  anoli  late  wHL 
JUL 

FBOGBSS. 
fMLnAnrri  Biyuufjft, 

FBOFTES. 
See  DAMAawa,  1«  & 

FROMISSOBY  NOTEB. 

iao  Nbqotiabli  LfsiBuifSHni 

PUBLIO  POMOY. 
See  NiooTiABLa  iNcrrBuiixm^  JL 

FUIS  DASREm  GONnNUAKCQIL 
See  Tleadtsq  asd  PnAcna]^  7»  H 

PUNITIVE  DAMAGEa 
See  DAXAOEa^  8. 

QUESTIONS  OF  LAW  AND  FAOI. 
See  Fbaud,  4;  Bailboaso^  5»  Idi 

QUIA  TIMET. 
See  Egtrmr,  15-19. 
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RAILROADS. 

L  BlILWAT  OOKPAVT  U  VOV  JjAMLM  lOE  MaMOQ  KMIHUMI  OT  RonOM 

Btwam^  whan  thij  ara  goiltj  of  no  inat  «f  ^togn  oan  aiid  ■kOl,  «i* 
lt« th^ d]Mo4y  ■flbol ilM  i^^ariHi ounnn.  ITMrf  t. TotmnICML  JL 
ML  (h,,  829. 
IL  JUzLWAT  OoiiFAVT  h  Lubu  io»  Makoto  BBBonon  DT  BonoM 
AnBAM,  wb«n  th«  i^^ariiii  ownar  «bo¥«  l«  li^iind  bj  IIm  iIm  cr  i^^ 
bMk  of  witw,  oocMionod  I7  nioli  oroetloiui  belour  hbiu  ISds  k  »  diiMl 
Injury,  and  Iho  oon^any  moft  guard  againal  it.    Id, 

tb  RaUWAT  Ck^MFAVT  IS  HOT  LlABUI  lOE  MaIODTO  NWIMIIT  BBBOmm  D 

RimviNo  ftcBSAXy  thflo^  a  r^arian  propriator'a  land  belour  has  ba« 
gradually  washed  away  by  a  ohasfge  m  the  ooozse  of  the  oozrent  of  tte 
stream;  and  it  makas  no  diflbcenoe  idiether  sooh  ereotioBS  hsfe  be« 
made  in  a  oMfelfles  and  nnskOlfol  manner  or  not  Hm  injury  Is  moNlf 
eoBseqnentia],  and  one  of  thoaa  remote  OQOseiiiisnMB  whioh  the  law  wID 
not  make  the  basis  of  aotion.    Id, 

4»  Lr  AznunDOonrr  ov  Daxao v  lOE  LooAZDro  Railway  ov  Om's  Pnm- 
HH^  erery  Injuy  Is  Indnded  that  the  owner  woold  soiliBr  by  the  ooR- 
straotLon  of  the  road  in  a  reaimnaTiln  msnner.  and  its  oontinnsaoe  with 
ears  and  pradenoe.     Waiernum  t.  ChtmeeHcut  etc  JR*  B.  Co,,  826. 

i.  Ptonmrca  ahb  Oabb  hat  Riqdzbb  RAn.noAD  Oompaht  to  Kbsf  oro 
BcroB  to  present  an  aooomnlation  of  water  on  the  land  adjouung  the 
trnok  and  owned  hj  other  parties^  bat  it  is  a  question  of  faet  and  not  of 
law.    7(2. 

C  Railboad  Oompaht  mm  Rxbiktibi  Utmost  Gam  ahd  BiuoBfcn  ts 
amid  rnnning  ofsr  person  on  their  track.  JBaaC  TemeMtM  €te,  B,  R.  Ox 
T.  8L  John,  149. 

!•  Railboad  Oompaht  n  Iaablb  to  Owhkr  of  Slatb,  a  negro  boy  eight 
yean  old,  who  Is  ran,  orer  and  killed  while  sleeping  on  the  traok;  the 
engineer  having  lyied  to  soond  the  whistle  or  oheok  the  speed  of  the 
train,  and  it  is  no  ezonse  that  when  the  bdy  was  diaoovered  the  trair 
eonld  not  have  been  stopped  before  reaching  him,  or  that  the  whistle 
woold  not  have  alarmed  him  in  time.    Id, 

8b  Oorxbibutobt  Nboligbbob  is  No  Dbfbnbb  wsbbb  Nbobo  Blatb  BioBf 
Ybabs  Old  is  ran  over  and  killed  while  sleeping  on  a  railroad  traok,  foe 
the  ohild  is  too  yoang,  and  the  master  of  the  aUve  is  not  chargeable  with 
n^gligenoe  in  not  watching  his  negro  slaTO  children  and  keeping  Uiem 
away  from  the  road.    Id, 

IL  Railboad  Station-hoosb  n  Orma  to  ^^tATBLiNO  Publxo^  and  any  petsen 
desiring  to  go  upon  the  cars  has  the  right  to  go  into  snob  boose  at  the 
proper  time,  and  remain  there  until  the  departore  of  the  train,  whether 
he  han  pnnBhased  a  ticket  or  not.    JTorrit  ▼.  8teven§t  837. 

18.  Right  to  £ntkb  akd  Remaih  at  Railroad  Station-boobb  mat  bb 
FoRTKiTKD  by  improper  oonduot  of  the  person,  or  by  his  Ytolation  of  the 
rules  cif  the  company,  and  then  the  company  by  its  servants  may  remove 
him.     /d. 

1 1  Right  to  Enter  and  Rbmaih  at  Railroad  Statiow-fourk  extends  only 
so  far  as  18  reasonably  neoeesary  to  secure  to  the  traveler  the  full  and 
perfect  vivrcuie  and  enjoyment  of  his  right  to  be  carried  upon  the  oars, 
and  as  to  what  is  a  reasonable  time  will  depend  apon  the  circnrnstannei 
of  each  particular  case,     fi. 
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U  lUZLBOAD  CoMPAXIia  UAVm  KOT  ONLY  RiOHT  TO  AOV  AM  OOMltOH  Ca»» 

BiKBa,  but  are  bound  to  act  as  such.     Id. 

UL  Bailboad  CoMPurr  mat  Ruiovb  rBOM  SrATiON-HOvn  Om  not  In* 
tt^iiiwg  to  travel  upon  their  road,  if  after  reqneet  he  refoaee  to  depart. 
Id. 

14  ttiam  TO  RxmiR  at  Bazlboad  SxATiox-Roim  DimrDs  oir  Iimnr  ef 
the  pexiy  to  take  a  train  ezpeoted  toon  to  lean^  and,  npon  being  re* 
fneated  to  depart^  ihoiild  make  known  hia  intent  to  the  pefeoa  io 
reqneeting  him.    Id, 

VL  Rkpugation  dt  Tamtjjm  lOE  Bkhotal  vmaaf  Binju^AP  SrAnoir-aoim 
■hoald  ahow  that  plaintiff  waa  there  intending  to  go  npon  a  train  thai 
was  expected  to  leave  aoon,  bot  need  not  allege  that  plaintiff  weal  te 
the  atalion-hoaae  for  the  pnrpoee  of  travelhig  on  the  can.  It  ia  nfMrntk 
If  each  intent  was  farmed  after  the  entry  and  before  the  aanaH    JUL 

ML  Iv  AonoH  AOAiHiT  Railxoad  GoMPAirr  ion  Biiroro  FiBB  TO  Puanifi^ 
QfOwiNo  OsAZR  by  meena  of  iparks  eaoaping  from  ita  engine^  where 
Um  proof  ahowa  that  the  reenlt  waa  not  probable  from  the  ordinary  wetk- 
iag  of  the  engine^  thia  eetabliahee  prima  /ode  that  negligenoe  eziated 
where  there  ia  no  proof  that  the  resnlt  hi^pened  from  any  nnezpeotedcr 
vneentroUable  aooident;  and  the  matter  ahonld  be  left  to  the  Jniy  te 
them  to  determine  the  qneetion  of  negligenoe  or  no  negligenee.  lUa 
eoort  will  not  reriew  their  finding.    HuU  ▼.  Sac  r.B.B,Oo.,  06C. 

V«  BsBiDXiiOB  ov  RAawAT  CoMPANT,  for  porpoao  of  bringing  aotiom  ae 
pl^ntiff^  is  in  the  ooonty  or  town  upon  the  legally  defined  route  of  their 
tend  where  their  principal  office  and  the  center  of  their  bnaineai  opetih 
tiona  is  attnated.  Thia  principle  also  applies  to  banks,  manufaetaring 
and  steamboat  companies;  and  to  an  ordinary  partnership  in  fizlBg  the 
plaoe  of  ita  liability  to  taxation  for  personalty.  Cmmettkut  €le»  B.M% 
Ok  ▼.  Cooper,  319. 

lib  BwDXNOB  OF  Railwat  CoMFAirr  18  LmmD  to  the  range  of  the  legally 
defined  route  of  their  road,  where  their  charter  fixes  no  loeality.  And 
Ihia  principle  applies  to  all  other  corporate  companies.    Id, 

111  ^^nM%AT%  Oobpqration  hatino  No  RismEMOB  IN  Cebitaxv  Ooobtt «as> 

BOT  TBBBB  Maxbtaiv  Suiib  against  residenti  of  other  eoMrtiefc    M 

8ee  OoMMOH  Oarrthuj,  1;  GoBitnusmBip 

BAIIFIOAXIOK. 
See  BAZLiaDn!%  4, 

KBOIUVKB& 

fTsBBB  BBOBYBBBOvBAnc  bring  snit  in  one  atate  In  tteir  naaMs  ae  reerff  i 
ers^  and  at  the  same  time  institate  salt  in  another  state  In  the  name  ef 
the  bank,  both  soitilnTolTing  the  aameoanse  of  aotum,  and  being  againat 
the  aame  defendant:  Held,  that  the  receiyers  haying  power  l»y  law  either 
In  their  own  namea  or  In  the  name  of  the  bank  to  oommenoe  and  proe^ 
ante  aoits,  in  law  or  eqnity,  on  daima  in  fayor  of  the  bank,  that  a  jndg- 
Bent  reooyered  by  them  as  receiyers  woold  haye  the  same  effect  as  it 
paeeyeied  in  the  name  of  the  bank,  and  would  bar  the  aotion  in  the  other 
BmJt «/ North  America  y.  Wheeler,  60. 


SCO  LvDEX. 

BECOBDa 


■daiDlrtnitidQ  of  )u*ie^  and  tiiii  OQBtnl  b  iMf^ 

%  ^^**'  OV  CoUWBtf  YH009M  CUMHU  PHOWAf i  OlfKiU*  B  SUBIBOWI 

«v  Oonr  in  logwd  to  the  eontral  ol  its  rocordab    Id, 

floe  BiMUL  Ikra  Pdbchasbbs;  J>aam,  S;  Xfiuuu^  lS-14 

BEDEMFTIQNa. 
flee  XuuuTUAJMj 


AffOOfB  WEOQ  SVBMIPtED  TO 

*  rale  of  ooort^  plaintiff  miut  prooeod  for  the  leme  ooaee  of 

JahfadeolawtMn.     Watermam  y,  Onmeolkmi  tie,  JL  JL  Ook^ 

&  QraRwm  cv  Vabiaxob  afumaH  Dmlakatioh  avd  Pboov  abb  On 

B«D  AM  Wjowwd  hj  nintnoe,  pranded  tfaet  the  mettnr  eet  op  ae  tke 

plofatHf'o  graud  of  raoofory  before  the  loCarae  ie  that  lorwhloh  he 

■HOd.     Id. 

H  FtBABorae  boobb  Bosbbl— Bveiy  nuittar  wfaibh,  Ij  the  rales  of  hm^ 
eeald  pmperiy  hftTo  been  introdneed  by  w»y  of  eiMndment  te  tto 
wQl  be  oooeidered  to  have  been  edded,  end  He 
by  the  letonoe.    Id, 

bdobbiahok  of  oaNTBAom 

SeeOomsAon^  8. 

KBOISTBATIOS, 
fleeBou  Fzdb  Pvbchasimi  Dib%IL 

BBGULATIONa 
flee  Bahxb  avd  BAinaB%  L 

BELEASB. 
flee  Tbuvxb  ahd  Taunaai^  L 

BENTS. 

BEFUOAnOKa 
flee  BAiLBOtADfl^  IS. 

BEFUTATI09. 
flee  fliDUonoN,  Sj  Witjwm%  fl*flL 

BBSdSSIOK  OF  COin!RAODl 
See  SiJJBB,  8. 

BESERVATIOKa 

fleo  OO-TINANOT,  11,  12;  DlID%  L 


•V 
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BES  GESTA 

8m  BviDUOlL 

RBSIDEHOBL 

OBBMEAZEOira^  19;  RaZIJMA9%  IVIH 

RBTUBN& 

8m  BZIODTIOIIB^  llr-Vk 

BEVOOAnON. 
8m  Ligemhis;  Riw. 


BSWABDS. 

IL  Jx AtmemToBmKffWMBMWAMDOwwEBMDJx AitfMwmmMuwmi&sihBwrrm^ 
and  ocnriotiaii  of  the  ooe  who  wt  fire  to  a  oortun  hooM^  nicli  OQoxvl0tlo& 
having  hMn  efliMtedy  it  caimot  be  urged  that  the  agreeomt  was  a  mide 
foetf  the  aerfioea  beiiig  anoh  m  any  good  citiien  is  bound  to  perform. 
Plaintiff  pat  himMlf  to  extraordinary  troable  to  proonre  the  oonriotioii, 
which  it  can  hardly  be  mid  erery  good  citiaan  ia  bound  to  da    Ryer  ▼. 

%  JLPTMimnnfwn?  OvmzNO  Bbwasb  »  C(»ramAOT.^IlM  offv  ef  a  rewvrd 
for  the  deteotion  of  an  offimder,  the  reoovery  of  property,  and  the  like,  ia 
an  offv  or  propoad  on  the  part  of  the  peraon  making  it  to  aU  peraoo% 
which  any  ona  capable  of  performing  the  aerrioe  may  aooept  at  any  time 
hafore  it  ia  reroked  and  perform  the  aerrioe;  and  anoh  offer  on  one  dde, 
and  aooeptanM  and  perf  ormanoe  on  the  other,  ia  a  Talid  oontraet  made 
en  good  oonaidsration,  which  the  law  will  enforce.    Id, 

H  Jm  Oian  ov  ABYxmnanixNT  OiriRDra  Biwabd,  uhtil  FmoBXAjrcm  the 
cffv  is  a  proposal  merely,  and  not  a  oontnurtiand  may  ha  rorokad  at  the 
plaaanre  of  him  who  made  it.    Ed, 

4  Ax  What  Tiia  Rswabd  jb  Eabhsd.— Whara  a  reward  ia  efllmd  for  moh 
faifonnaticn  m  will  be  sufficient  to  conTict  a  criminal^  a  claim  to  the 
ivward  doM  not  attach  nntQ  the  prisoner  has  been  conTloted,  as  the  snf - 
fldsBcy  of  the  information  can  only  be  determined  by  the  erant  of  the 
triaL    The  atatate  of  limitatiooa  nms  from  this  time.    /dL 

&  ApTmrrnmffiWTP  Ohkbdiq  'Bmwaxd  for  certain  informatioa,  npon  its  babg 
famished,  becomM  a  written  contract,  againstwhidh  the  atatate  doM  net 
foa  for  f oar  yaara.    /d. 

KTFAKTAN  FBOFBUEEOBa 
8m  Wixnooinuaik 

B1VKU& 


]•  Pdmbaiib^s  Bmn  10  Barvnuri  Pjjkil  Sau  ov  QMOi  wan  n  Szxb- 
cbud  TiminrATMLT  upon  their  delivery  to  him,  cr  he  wiU  be  regarded 
M  having  accepted  them.    Spencer  v.  ffale^  809. 

%  8alb  ov  Noi20us  ahb  Uhsound  Food.— Peraon  engaged  in  baafaiess  of 
famishing  provisiona  for  market  is  boond  to  dm  oidinaiy  prndsnoe  and 
to  aroid  the  sale  of  noxious  and  onsoond  food.   JBimMp  v.  ifitos,  164. 


8C2  Index. 

Ik.  lVnKi>^  Wrkh  AMorsT  Ti»  Kxi'KK.*4i**  Wakkanty. —  The  words  "i 
n«gmef»  «ouR«i  ID  \tody  uid  uitad. "  lu  a  recuipi  fur  moansy  paid  for  negnm 
m4ii,  Aiiuiuut  u»  mtx  «4praM  witrraaty  oi  aooDdnem  of  the  ■Uyes.  iui% 
▼.  Ounean,  180. 

4.  WiuuLit  Salkh  or  Goods  ark  Made  bt  Sample,  thkre  is  Imfliep  Wa»> 
ftANTY  that  tlie  i^cKxU  dulivered  ahall  ooirespond  with  the  mnplo.  Bma/h 
ky  V.  TfionitUf  2G4. 

i.  Where  Oooimi  abb  Sbmt  bt  Onb  Mbbcbaht  upon  Ordeb  or  Avothbb* 
thare  ia  an  implied  warranty  that  the  goods  sent  are  ladi  ae  were  orderedi 
where  goods  are  so  sent  without  a  speeial  order,  hat  npon  a  general  en- 
gagement  to  forward  goods,  there  is  an  implied  wxnnty  that  all  good* 
sent  are  Talnable  and  merchantable.     Id. 

6l  PlTBCHABER  OF  GoOINi  MUOT  ATTEND  TO  ThOSB  QuALITIXS  OW  AbTICLBS  Hb 

BoTB  which  are  mppoeed  to  be  within  the  reach  of  his  observation  and 
Judgment,  saoh  as  where  the  artieles  axe  eqvally  open  to  the  inspeotion  of 
both  parties;  bnt  this  role  does  not  ^ply  where  the  porchaaer  has  or- 
dmnd  goods  of  a  oertain  eharaoter,  and  relies  on  the  judgment  of  th» 
■aDer,  or  where  goods  of  a  certain  described  quality  bm  ollarad  for  sals^ 
and  when  delivered  do  not  answer  the  description  gtrau  in  tha  oontraeL 
Id. 

T*  DoOTBINB  of  CaVBAT   BmFTOB  is  FoXTNDBD  VFON  IdBASAT  PUBOBAaBI 

Bbbs  What  Hb  Bura,  and  exercises  his  own  judgment.  Where  he  haa 
BO  opportunity  of  exercising  this  judgment,  but  relies  upontho  judgmsni 
of  the  party  with  whom  he  deaJs,  the  tendency  of  the  moden  danwont 
is  to  imply  a  warranty  of  quality.     Id, 

tb  Bbi'ubblho  Goods  in  Case  of  Breach  of  Warbantt.— Where  there  is  an 
express  cr  impUed  warranty,  the  yendee  of  goods  may  show  a  partial 
iaihire  of  oonirideratioB,  in  defense  of  an  action  agunat  him  for  the  pnr- 
chaae  money,  without  returning  the  goods;  but  if  he  would  reaeind  tha 
nls  and  reoorer  back  the  purchase-money,  he  must  within  a  reasonable 
time  retuxn  the  goods,  or  offer  to  return  them;  unless  the  goods  are 
wholly  worthless,  in  which  case  the  yendee  is  neyer  under  obligation  ta 
aitherretnmoroffBr  to  retuxn  them.    Id, 

Em  AoMKor,  8;  BaiuaDnra,  2;  ExaounoNa;  Judhsal  Sajlis;  PABxraHBO; 
?» 15;  SxATun  ov  Fbauds^  2;  Vbhsob  Ain>  Vbnimol 

80H00L& 
See  OouNnsa,  L 

SEDUOHON. 

L  To  Sustain  Action  fob  8bd>uction  of  PLAnrnFFli  Dauohtkb,  it  is  nel 
necessary  to  show  that  the  defendant  used  deception,  flattery,  or  false 
promises  to  accomplish  his  purpose;  it  is  sufficient  if  the  se<Inction  re- 
sulted from  the  sdUcitation,  importunity,  or  from  any  means  or  arts  used 
by  the  defendant.    Reed  ▼.  WiUiam$,  167. 

IL  Lr  AonoN  fob  SsDucnnoN,  Fkmalb  cannot,  in  Tennessee,  bk  Inter- 

■OOATBD  AS  TO  AOTB  OF  UNGHASmTT  WITH  OTHBBSy  since  in  tilts  state 

this  would  subject  her  to  criminal  punishment,  though  her  general  char- 
aefeor  for  chastity  is  inyolved  in  the  issue,  and  may  be  impeached  by 
ganeral  eyidence,  and  persons  who  haye  had  criminal  interoourss  with 
her  may  be  called  to  testify  to  the  fact.    Id, 


k.  ui.>'kikAi.  KviiiftMiB  or  rLAiNTiiKH  KKfUTAriuN  Alt  hLkH  09  Fnoru- 
OA1B  PunGiFLU  and  dissolute  habits  is  sdmissibto  in  an  action  lor  tim 
ndoetion  of  his  daughter,  but  evidenoe  of  a  particular  fact  in  thia  raipasl 
fa  not  admiiriWii,  such  as  that  some  time  before  the  all^fid  lerlttBtfaB  km 
kid  labeled  under  the  Tcnereal  diofwisfi,    id, 

8EPARATB  PBOPEETY. 
flea  HonivD  ahd  Win;  Mabetw)  Wohbt. 

SEBVIOB. 
flea  Puuraro  axd  "PmMJnxMf  4. 

SET-OFF. 

L  Patvkht  ov  Ddt  vor  m  Dub  cAimoT  bb  Kbiobuip  bt  Wax  m 

8Bf-ofv  until  it  is  due.    ITayn  ▼.  Haife^  709. 
C  Law  or  8BT-orr,  as  Appligablb  to  Demakds  not  Du^  fa  the 

courts  of  equity  as  it  is  in  courts  of  law.     Id. 
1  LaoAOT,  MOW  Patablb»  gannot  bk  Set-ofv  IB  EQimr  agBUol 

debt  to  the  estate  not  yet  due.     Id. 

See  LijUNcnoNB,  2. 

SHERIFFS. 

I«  tantxFF  n  BouvB  to  Usb  Rxabonablb  DziroKBCDi  ohlt,  in  the 

ticn  of  processi  what  constitutes  such  diligence  depends  upon  the  par* 
tieular  facts,  whether,  for  instsncw,  the  writ  be  for  fraud,  or  because  the 
defendant  fa  about  to  leave  the  state,  or  remove  hfa  property,  and  tba 
like.     WkHmiy  y.  BnUerJUld,  684. 

&  Wsn  Plagbd  nf  Shbkot's  Hands  on  Sunday  is  not  Gonbcdkb^ 
QmoiAXXT  Rbgbivbd  by  him  on  thatday,  nor  fa  it  officially  in  hfa  haade 
utQ  Sunday  has  expired.    Id, 

8b  Whbbb  Shbritf  Bboxiybs  Onb  Wbit  of  ArcAdDfiBT  ON  Sunday,  ead 
another  against  the  same  defendant  fa  placed  in  the  hands  of  a  deputy  al 
a  quarter-past  twelve  on  Monday  morning,  and  without  the  sheriff's 
knowledge,  and  the  first  levy  fa  made  under  the  last  writ  at  one  o'clook 
on  Monday  morning,  the  sheriff  fa  not  guilty  of  negligence  in  executing 
the  flrst  writ,  where  no  other  special  circumstancee  are  shown  why  moN 
diligence  should  have  been  used  in  executing  the  writ.    Id, 

L  Bmaaaww  and  hib  Dbfuty  abb  Onb  Pmbbon  in  Law,  ao  fisr  as  to  makie 
the  fonner  responsible  for  the  acts  of  the  latter,  but  not  so  far  as  to  va* 
qaire  nq^oesibilities  of  the  sherifl^  or  to  impose  unoonscicnable  exaotion& 
And  the  mere  omission  of  a  deputy  to  inform  the  sheriff  that  he  has 
prooeai  in  hfa  hands  fa  not  such  negligence  ae  to  chaifo  the  aharlff  In  obbb 
»  writ  last  in  hand  wbb  executed  first    Id. 

See  Atta^hmbbtm;  ExBOunomk 

SHERIFFS'  SALB& 
See  EzxouTiDNB. 

SHIPPINa. 

L  Mm  Vaot  tbat  Two  Pabtxbs  Own  Cmbtain  iNTBBann  nr  Boat 
NOT  of  Itblf  Oonstitutb  Thbm  Partnbbs.    Donald  v.  HewUi,  43L 
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t.  Thkbi  mat  bi  Joot  Pbopkbtt  IK  Steamboat  without  the 

» IMutnenhip.     Id, 
%,  IvDOBSiMXNT  VPOK  EntOLLMXNT  ov  BoAT  ]m  ninply  m»de  for  the  pDrp«i 

of  giying  notice  of  a  pre-eziflting  itatatory  lien,  and  fa  not  ^^gnritt 

•HdeoM  the  deolantian  of  a  nerr  tmat.    M 

SIDEWALK. 
See  Taxation,  8. 

SOVEREIGNTT. 

AcAn  HA«  Bowse  to  Uakb  Ck>BTBAcnr  Whbs  «bau  Ban>  Ir  sr 
Siater.BmdtqfSfa^mOf  099. 

See  TAXAmnr. 

8TATUTB  OF  FRAUDa 

L  FMnan  ov  (>»  Pabtt  Mads  to  AiroiHSB»  toe  Bsssrt  ot 

Pastt,  need  not  itate  the  name  of  third  party.  It  will  be  p-^w^^*^^  V 
he  fa  in  tome  meamue  deajgnated  as  the  peteon  jntrnided.  MeCkmm  t. 
Sckrtnqf,  221. 

IL  DSLITSBT  OV  QOOM   TO^    AVD  THSIB  AOOBRAHCS  ST,  OaKEISS  NaMBE 

BT  PusGHASSE  fa  a  mffioient  reoeipt  and  aooeptaaoe  to  fadw  tha  ate  Ml 
ef  the  atatate  of  frandk    Spmotr  t.  Halt^  809. 

STATUTE  OF  LQCITATIQNa 

L  Lacbbb  ov  Both  Paetdbs  to  Aqssbmswt  may  be  eo  great  thai  a  oafll 
of  eqnity  will  reliere  neither  one  of  theuL    WaXher  ▼.  Em/ermm^  207. 

%  Btatotb  of  Ldotations  will  not  Bkois  to  Rvk  AOAnm  Note  T»x^ 
ABLE  Df  Stonb-wobx,  to  be  done  at  any  time  oaUed  for,  sntil 
reqtieat  fa  made.    Linooin  ▼.  PurceU^  196. 

H  Acaxos  BOS  Damaobs  bob  Otsbblowin o  Labd8  fa  barred  in  ona 
snder  the  Alabama  etatntes.    Rcundtrte  ▼.  Brantieyt  470. 

4  Vendoe's  Likb  bob  Unpaid  Pubohasb-monbt,  undbe  Pabol 

Ck>NTEAor  bob  Salb  of  Land^  fa  not  destroyed  beoanee  the  actiom  el 
law  to  recover  the  pnrohaae-money  fa  baned  by  the  etatnte  of  limitaticEiL 
Rtlft  V.  Belfe,  467. 

!•  Ldcn  18  Pbbsbbvxd,  notwithstanding  Bab  of  Debt,  thoitoh  Debt  ■ 
BY  Pabol.    Id, 

lb  Pbinciflb  that  Pbbsbbvbs  Liens,  NOTwirHsriVDiNo  Bab  of  DsEr,  fa 
that  the  statute  of  limitations  does  not  extinguish  the  debt,  but  msre^ 
bars  the  remedy  by  action  at  law.    Id, 

t.  Bill  to  Enbobcb  Vbndob's  Libn  foe  Unpaid  Pubghase-monst  09 
Land  fa  not  a  stale  demand  if  filed  within  twenty  years.    Id, 

ii  Statute  of  Limitations  will  not  Oommbnoe  to  Run  against  Speoifv 
Lien  nntil  the  purchaser  of  the  land  upon  which  the  lien  fa  reserved 
i^iMftUitna  the  lien,  and  assomes  to  hold  adversely  to  it^  with  the  knowl- 
edge of  the  party  having  such  lien.    Lineobi  v.  PurceU,  196. 

•.  MsEE  Lapse  of  Sbvbn  Teabs  betobb  Filino  Bill  to  Enbqeoe  Liebb 
BOB  Patmebt  of  Monet  does  not,  under  the  statutes  of  Tennessee 
create  a  bar.  Where  the  question  concema  the  oharaoter  of  defendaafa 
•noh  possession  must^  in  legal  oontemptotion,  be  adverse;  thai 


btte*  iidl  IwoaiH  wUdi  idfi^  liBf»  bMB  aMTtod  a*  H^ 
tta*  pniod,  in  ordff  to  cTMto  A  bv.    /d. 

in  Wbubie  OfR  voT  JSfcnm  has  bbdt  Paid  u  Quvmnr  lor  tiw  Jux»  aad 
JKgm  of  tune  lo  kog  m  f onrteon  yeon  k  a  eimunfteiioo  wbioh  dioQld  bo 
loft  to  thorn  in  dotonnuung  thu  qnootion.  Hi  pvodaotkn  bj  tibo  pojoo 
oft»  tfaio  hpoo  of  timo  dooo  not  lobot  oay  lynninpHnni  aririggfromthio 
riniiiiiw<ai»Hi     ITofly  T.  lbur■OJ^  g)7. 

!!•  fcAJDBi  Qg  LnmAiioigi  wi  gar  Baoni  lo  Ewi  fci  fagpog  of  •  |wi  wi  wlio 
OBtiiod  mto  tho  poiwrioo  ol  pramioao  udar  a  ooatMOl  for  tiU%  oo  oo 
to  oonrtitato  on  adrorio  pooaoaiioii,  until  ho  boo  wpiiilwtod  loohoQBtwot^ 
Md  oiolmod  to  hold  in  difionoo  of  tho  titio«»te  whioh  ho  ««lHo4  ond* 
tho  party  nador  whom  ho  ontitod  haaaotioo«f  ndh  adf«ao  holding. 
WiOkmu  T.  CM,  7M 

r;  BswiBDOi  <  6;  ▼■noaAMB  ¥nnfli^  S|  Wi 

a. 


flTATOTBBL 

Lteuiw  Aoiu^O»iiOMi«flg.---T!iotitio**Anaolte 

Momuiintd  Comnitleo  ind  tho  1>naM  IBliluy  IMttBto  with  Bb^ 


TilU  Oollog^'*  ombCMM  bat  ono  obM^iriflite  tibo  AMBing  of  tiba 
tirtioB.    ^VmOmI  T.  Axtep  21a. 

BUT  OKI  OwiCT,  whioh  ahaP  bo  aiptMaMd  in  iti  ttflob  fmfy  toyriraa  that 
tiba  tonna  omployod  in  tho  ttdo  of  tho  aot  ahonU  bo  o^^rffloaal  of  tho 
■nbjoet  of  ito  proriaiflM.  It  doea  not  aaan  that  tiba  woid  ««<jl4oot* 
dionld  bo  nndefotood  hi  tho  anao  of  •<  pvoffiilott,'^  lor  that  wodd  10^ 
tibatilloo!  tho  lot  aa  long  aa  tho  aetitMli  Kor  dooa  it  iatand  that  no 
not  of  lagiilation  ahaH  bo  oonstttntioBal  which  haa  lotwwioa  to  tiba  ao- 
oompHahmant  of  nioro  ttanona  ultimata  and.    At 

ft  WoBM  Uhd  n  BvATun,  Whioh  hatb  WuL-oNnrH  mmd  VmMum 
HiAjmio  in  tho  laiW|  avo  to  bo  giron  aaah  maantot  ^  ounatnUug  tho 
atatnto.    ffarri§  t.  lte^wold§,  90O, 

■at  OoHroBAznH%  S2;  Ibanan  Vomaxki  Btoudio^  10|  KiJwrauM%  9$ 

S;  LDon;  MoMOAaH^  6-ft 

SCBAlfBOAIft 
Boo  Smnuio* 


note  AKD  8I00KH0U>KB& 
iatOpvoHAnooiP}  TAXAnoor,  1S| 

glftSAMft 
flaoWi 


M:^H:-<k; 


SDBSGBIFTIQMft 


8UNDAT8L 
8m  Smoii^  1|»  & 


8UFBBMB  OODRTBL 

SURETYSHIP. 

Of  A  DmwnukTOB  ami  Rumuuka  wor  Awfi  cf  llw 
Me  wlikh  wera  tttnated,  at  hi*  dMth,  in  anothw  iteH  1m* 
toon^t  to  Virgiiii%  and  tliere  trMted  and  bald  m  aaMli  by  Iha  admia* 
fakalor.    JwireiM  t.  ilwry,  86ft. 

%  SuMTiia  or  AomHvnuTOB  abb  Ddcbabobd  from  liabOilj  for  Iha  pro> 
Mads  of  tba  nle  of  Mrtain  propariy  of  tha  intatlata^  Imt  not  reqnuad  fot 
tha  payiMnt  ol  daliti^  whan  nioh  prqiar^  ia  takan  out  of  tha  hands  of 
tha  adminfatrator,  and  by  a  Talid  daena  plaoad  in  hia  iianda  as  *'  oom* 
misaiflnar,'*  to  ba  aold»  and  tha  proeaada  dtridad  among  tha  dislribatess. 
/it 

H  BtTBBTT  n  BooHD^  fBoooB  Pbdoipal  n  vor»  wfaaM  tha  mattsr  of  «i^ 
fcnM  in  tha  iianda  of  tha  prina^pal  ia  altofathar  of  a  psnoni 
mdi  M  infamy  or  oovartaitt.    In  aoch  a  oaM  tha  aantj  atsnd^  in  a 

4.  Wbbbs  SumBTT  UinnaBrAKM  tbast  Piuiigipal  ibaii.  Do  Spmbibi  Act. 
M  that  ha  will  pay  a  Judgmsnt^  tha  jadgmsnt  igsiBat  tha  prinoipal  n 
ocBetaaiva  igsinat  tha  safety.  No  notiM  to  tha  aantj  la  wqaiwd  m  ht 
■tipalatad  withoot  i«iud  to  it.    Pkor.  Webtimr.W. 

IL  SiFumi  urov  OffioAL  Bow  abb  bot  Boubd  bt  Juimimbr 
thsirprineipal  in  an  action  to  which  thaywBM  not  parttsB.  Thay 
taka^  in  gsnand  tanu^  that  tha  prinoipal  will  parform  his  o8kial  dBtiss» 
hot  do  not  aya  to  ba  absointaly  boond  by  any  JmlgiiMnt  ohtaJBod  a^insl 
him  lor  his  oOoial  ndaoondnot  Ihay  havo  a  right  ta  ba  haar^  and  ta 
aanftiat  tha  qnaation  of  thair  liability.    At 

8m  NaBonABLB  iBanoiiBBvm  6-8^  UL 

TAVSRNS. 
8m  Ibbb. 

TAXATION. 

L  OUMIHTUITOBAL  PBOVISIOH  THAT  TaXATIOB  aBAIl.  BB  SqVAL  ABB  UbI- 

BOBM  THBOOGBOOT  Statb  hM  norafarenMtospaoial  aassssmsnts  for  loeal 
improramants^  bat  appUea  only  to  that  oharga  or  imposition  npon  prop- 
arty  whioh  it  ia  naoossary  to  lavy  to  raiM  foods  to  dafiray  tha  axpsnam  ^ 
tha  govammant  ol  tha  state^  or  of  soma  ooonty  or  town.  BwmtU  t.  8m^ 
TQfneiUOf  618. 

1  Lboislatvbb  mat  Pbotidb  bob  SzpBBSBi  ot  Logal  I]inuyTBiiBin% 
aither  by  ganaral  taxation  upon  tha  pr^Mrty  of  all  tha  inhabitants  of  ths 
coanty  or  town  in  whioh  thoy  are  mada^  or  npon  propariy  adjaoent  tharala 
and  ipecially  benafited  thereby.     Id, 

1  CouBT  or  Egirmr  will  hot  Enjooi  OoLLBonoir  ov  Obbbbal  Tax  or  af 
a  sidew^k  tax  of  a  eity,  on  tha  mara  groond  that  tha  tax  was  Ulagally 
asssssed  against  tlia  oooiiplainant»  and  that  his  rsal  aatats  hM  basn  laviad 
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vpon,  ft&d  is  Abont  to  bo  aold  for  ite  yKpaent,  wfawo  no  ipodal  eqoitiM 
MO  ■howii*  and  tho  Uw  aflbrdt  aa  adoquto  aad  mora  appropriala  raoa- 
ody.    Ormme  ▼•  Mwn^wd,  7A. 

1  Pummiimq  bt  Ivjuinmov  n  PBom  Ifoini  bj  whieh  to  teak  tiba  l^fiA- 
itj  of  a  lory  aaada  by  aa  offioar  vadar  tha  aappoaad  antbority  of  a  lav 
tbe.ooostitiitioiiality  of  wbiob  ia  daniad.    J|rf«  t.  /mo6^  M7. 

I»  AioBovoB  VnwDriA  Oomnnnmov  Pmvmw  tba*  tana  diall  ba  aqpnl 
and  iiiiilonB»  it  la  witbrn  tbo  oonatitatioiial  poirw  of  tiba  lugiriatiira  ta 
iaDoaa  a  tax  vpoa  tba  traasnuaaioa  of  aatataa  by  daviaa  or  daaosatL  and 
pnacriba  tha  fata  of  tha  aaaia.    Id. 

C  VnwiviA  Il■OTll■AT^qa^  bt  Aor  ot  ICiacni  1^  1864^  Inpoaad  a  tax  aad 
flzad  tha  fata  thereof  oa  aatatea  tnuumittad  by  daviaa  or  daaoeati  bat  at 
tiba  aabaaqaeat  eearion  tha  lagielatnra  omittad  to  fix  aay  lata  oa  aaeh  taa 
ia  tho  tax  Uw  of  Haioh  18^  18B6:  AU;  that  tha  faflafo  toflxafataia 
1866^  withoat  aay  rapaal  of  prariooa  lawa  preaeribiag  tho  tax  aad  fixb^ 
iti  rata^  did  aot  oparaia  to  relaaaa  a  tax  aooraiBg  la  1866;  aad  that  tho 
aol  of  1864  mnat  ramaia  ia  foroa  until  oxpraady  rapaalad  or  foplaoad  by 
other  piofnaioaa  phynly  inteadad  to  bo  sabatitatad  ia  its  etaad.    Id, 

7.  Taziva  Powsa  mat  Sblbot  tn  Objboib  of  TAxanaw,  aad  airaafa  tha 
baaia  aad  the  aaioiiat  of  taxoe.    BtaWw,  Bamk  <^  Smifnat  9M, 

8w  bmrnov  ot  PBopiBrr  ibom  TaxaTroa  n  Qummob  ov  Poucf^  aad 
aot  of  power*    Id» 

8i  Xazaxwb  mat  bb  Iaoibd  bt  LaoaiiATOBBi    M 

Ml  ChsATB  MAT  Hakb  Valid  Cobtbaot  to  Bxbmpt  PaonBiT  IBOM  Xaza> 
noB.    Id, 

VL  OanmAOt  bt  Sxatb  to  Bxbmpt  Pbopxbtt  ibom  Tazaziob  will  aot  ba 
iaipliad,  bat  will  ba  ealoroad  whoa  dearly  axpreaaed.    Id, 

111  PbAHODBB  OV  OOBtOOUSlOB    MAT   BB   BZBMRBD   IBOM   TAXAllOir    BT 

Obabtbbi  bat  thia  ailbrda  ao  aaeh  imBmai^  beyoad  what  ia  expreeely 
at^nlated  ia  tha  eharter.    Tbo  fraaohiaa  la  eaa  |»wnieriy  aad  tha  o^^ital 
atoek  aaoiher.    Id. 
VL  Tax  or  Bank's  Oapital  Stock  wul  bot  Bsbmft  Babk  ibom  Taji 

ImTOSBD   oh    its   SuBFUTS    OB   OOMTUHIBVT    FUBD— CkmBIBUOIION   09 

8TATimB.»T1ia  Baak  of  Smyina  waa  faioorporaited  aadar  tha  legislatiTa 
ooaditioa  that  the  oooipaay  ehoold  pay  tha  atata  aeml^aaanally  at  tha 
lata  of  ono  half  of  ona  per  oant  per  aaaum  oa  tho  stook  aotoally  paid  ia, 
dBiing  tho  ooatiaaanoe  of  tho  eharter.  lUa  prorlaioOt  howorert  waa 
lapaalad  at  the  ensuing  seerioa  of  tho  lagialatw%  aod  before  the  baah 
waa  orgaaiaed.  Hue  fopealing  eapplemsnt  or  aot  pronded  that  "In  Ilea 
of  other  taxea  "  the  bank  ehoold  pay  a  tax  aemi-annnally  at  the  rata  €§ 
oao  foarth  of  one  per  oent  on  the  whole  of  the  oi^tal  stook  aotaally 
paid  in.  dnring  the  oontinnanoe  of  tho  charter.  By  a  sabeeqnent  aet^  a 
tax  of  one  foarth  of  one  per  oent  waa  imposed  on  se^en^-fiTo  per  cent 
of  the  snrplos  or  oootingent  fund  of  tho  state  banks  gonerally.  Tho 
worda  " in  lion  of  other  taxes,**  contained  in  the  sopplemental  act  to  the 
eharter,  were  held  not  to  exempt  tho  bank  from  the  payment  of  the  bs^ 
mentioned  tax  impoeed  on  its  surplus,  or  contingent  fund,  by  the  general 
aot  of  the  legisUturo.  It  was  also  held  that  these  words  would  not  war* 
lant  the  iuferenoe  that  the  state  thereby  agreed  not  to  impoee  any  taa 
thereafter  on  this  or  any  other  property  of  tho  bank.  Tho  general  sci 
fanpoaiiig  the  tax  on  tho  surplus  or  contingent  fund  of  the  state  banka 
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g&ntnSiff  flo  ftt  M  it  fditad  to  tbo  Bmymk  btnl^  waa  alio  ImU 
tBtiflwO,  tad  tlM  bank  bound  «o  pay  h.    O. 

Mb  KiBMPniar  or  FaonBrr  ot  OoBPOBiksnnr  wmom  Tatatmii  oaa  bal  ai^f 
daring  tiba  oontinaanoa  of  tiia  ebaiter  granting  thia  laimanMf.  AaA 
WKJUrnB  thia  aKomption  ia  aipraawd  trbfln  tlia  ebaiter  la  lanaiaad 
aztandady  tha  poww  to  tax  will  varifa.    Id, 

fMk  HUmkbkq  OoBKUunoiirli  PsonBrT  o  Lubui  lo  Taxiiwr,  Bka 
pwfjagty  of  indhridoa]%  vnhm  it  ia  MiMrwiaa  agraad  npoa  in 
t«l  and  audi  pioparty  oonaiati  in  thair  franohiais  orri^  to  do  bankiag 
bnrinaa^  wittiin  tha  lindti  o!  tbfiir  ebaiter;  their  eapital  faifaafeed  in  aaab 
bnaJnaw;  tlieir  aozplna  aarwinge,  aet  apart  andiridad;  and  aaak  atiiar 
ftoper^,  real  and  penenal^  aa  tiiey  may  ba  antiioriaad  to  hnraw  ML 
i  IjMiiBLATirBa  BAB  FowKE  TO  BoD  BvATn  vy  CoHnuor  willi  QetpafatJen 
ereatad  by  ifei  obarter  not  to  tax  lor  a  ghran  time  tha  fraaflhiaa  or  pro^ 
arty  of  audi  aorperation  farther  than  ia  agraad  npen  in  Hw 
ML 

,'!•  OBASfm  FnufiiNDio  ibaiv  Wbajumbm  ob  PnonBnr  oiv 

MALL  irov  BB  Taxed  for  a  given  time^  or  fuiher  tiian  agraad  npen  in 
tiba  ebaiter*  ia  oontraet  batwaan  tha  atata  and  tha  ooeperatoe^  ivbkh  ia 
iBTiolaUa  under  tha  oeoatitatioa  of  tha  United  StaAea;  and  am 
ta  Bndt  or  reatrain  tha  poirar  of  the  atata  to  impoaa  forliier 
franeluaa  of  a  ooip<Sration  daring  the  oontinnanoa  of  iti  ehartar  BU^  ani 
vto  aodi  a  oontraet  and  hava  binding  f oroa.    ML 

:«b  BoBiiB  n  Pbiob  Paid  bob  Fbahcbd^  on  Fowbe  to  bo  Babkdrb 
BBM^  and  may  ba  meaeorad  by  tax  on  oiq^tal  atod[,  or  by  a  apaeiife 
atipnlatacli  bat  nnleea  otharwiaa  at^polated  and  agraad  vpen  in  the 
tar^  tha  payment  of  a  prioa  for  a  franehiaa  no  mora  azampti 
•liier  pruparty  of  tha  oeeporatieny  aneh  aa  tha  anzplna  aofliiniBlaUan  af 
aamlngi  derirad  from  that  bnamaaa  whilo  in  ite  handa  nndifidadp  tfann  il 
tha  dMdendain  tha  handa  o!  tha  atookholdar^  or  tiba 
or  aay  othar  real  property  wirieh  it  holda>    ML 


TBUBQRAPH  OOiiPABIISL 

J  TkuoBiVB  OoovABiBi  ABB  OoMiiOH  OiBBfi^  and  aio  aabjaal  ta  Ika 
ffBlea  of  law  goraniing  andi  aairiera.  PaHt»  t.  AUa  Oiipfti'Bfa  ML  Cdiv 
Ml. 

•  Qv  Bbbaoh  ov  Ch»nEBA0r  to  Dblitbb  TB&BOBAmio  MBnA0l^  tha  tela* 
graph  oompaiiy  ia  liable^  not  only  for  tha  ooet  of  aendmg  tha  maaHgab  bil 
ler  tha  natnial  and  prorimato  damagaa  reaolting  Iram  thabreaehof  mat 

tNWt.     M. 

»  Whbbb  TBunBAm  Ooiff  aht  Oonnuon  to  Sbbb  Dmt^aaa,  — ^'^"■"■g 
tha  eendar^i  agent  to  aaenra  a  debt  dna  by  meana  of  attaehmenl^  and  by 
tiba  negHgaaeaof  tha  oompaay  in  aending  thadiipateh  tha  otiier  aredi* 
tota  of  tha  oonnaon  debtor  obtain  thefirat  attaohmant  and  axhaaat  Iha 
aaeata  of  tha  debtor,  when  if  tha  oompany  had  propeHy  performad  iti 
aentraot  within  a  reaaonabla  tfana  tha  render  of  the  diepatoh  wenld  hM« 
enablail  to  make  tha  amoant  of  hie  dabl^  tha  ^^ipT  ia  fiabla  fat 
natnnl  and  pruadmata  damagaa  aa  reaaltad  from  breaek  af  tha  aon- 
whieiiwaaldinehida  tha  amoontaf  tha  debt,    ML 


IXDKX. 

XKUjEBSL 
8m  Bum  AHD  EunaM»  & 

TBIANCT  IN  OOHMOK. 
8m  Oo-TBiAiior. 

TENAHTS. 

TENDS& 
Otmmom  Oahtwui,  6^  8^  Si  Pa^ 

TIDB-WATBB8. 
8mWai 


TDCX. 
iMCtomBifln^  5;  ynnxa  An  yaniH^  IL 


TORTB. 
Woiiiir»  1;  HmMVP  un  Wta^  1| 


IRANSGBIFTi 
8m  KmxBio^  IS^  14 


ABlAlli  SQVALbT  LUBUilOB  LUUST  DOBiBr  OnOV 

Tmi  hi  th*  pMMOQtion  of  Hm  omnmnn  nnlawM  etttatpriM^  aad  ii  k  ■• 
iltlwiM  for  aaj  one  M-tmpMMr  to  aaj  thaA  the  Iqjviy  mm  giMitar  Ifam 
hi0  intandodt  snd  thftl  tho  psitioolw  Mt  4ctw  wm  boA  ooBtmofaiAid  ot 
liitaded  bj  hin.    Orbwoodw.  MUter^lZL 

&  IkBD  PnHNnn  abb  JomLT  Lublb  in  DAXAgat  bos  Aot  ov  On  m 
Tmem.  or  Knuvo  Slat^  ^Hmto  th»  tfarec^  Ceving  a  ramoMd  liiwrrM 
tioB  of  ibifM,  MiMd  and  tied  the  lUyo  withoat  jnatiiteUo  OMU%  Mid 
iq^  hkaUempUug  to  om^^  all  ponoad  him  aad  one  IdDod  hlB^ 
taopj  to  tiba  intentioii  of  the  other  twa    /dL 

H  PBBaov  n  vor  JuBnmD  oi  Killdio  ABOfnoai**  Slayb  bj 

of  aa  hMQirMtion  among  ilaToti  bat  thore  mnal  bo  fMti  iaqfUoaHqg  Iha 
dafo  in  aa  aotoal  inaaxreotion.    Id, 

lb  PuBUDAimnv  Of  HswiPAPSBa  ov  Subjbot  ov  Aphuuibmiibu  Ibbobbbik 
nav  Awnio  Slatbb^  and  other  proof  in  that  re^oot^  not  fimrliimHng  Hw 
ahiva  lr*|^^.  &i  inadnimibli  in  an  wt^Ptm  tot  danrngM  for  Jpiy^w  tho  davak 
Id. 

$.  CUMDIAL  PVBTOnAirBlHTBn,  SnBBMOmlMPUBD^BaqiOIBBDTOOlBil- 
BIimiTB  GBDO^ianotinalloMM  iimiiri  to  aa  aotkm  lor  aa  i^Joijta 
ponwn  or  proporty*    Id, 

$t  Dbibhbabt  Hum  BiOBr  to  VoBmrr  hb  Isbm  ahb  OntB  Dbibuib 
hj  aay  releaaM  or  oonToyanoM  wliioh  lia  oaa  obliiB  at  aaj  tima 
tMofaaaoftioaoftraopaaatotiytillaa.    Waikitw, 


870  Indbx. 

1.  AOCXyBBDIO   TO   OOMMOH-IiAW  RULIfli  PABTm   VOT   SUKD   IN  AonUK  Of 

Tebbpasb  «umot  be  brought  Id  by  mere  notioa  where  thirek  no  protom 
that  they  were  treeppivere.  Th«y  most  have  legal  notioe,  whidi  m  tiie 
Botioe  required  by  atatate,  or  make  Tolontacy  appearaeee  aa  pertHa  ta 
the  reeord.    Pieo  ▼.  Webaier,  647. 

8ee  BAiunLirn,  5;  Ivjxnfcnorw,  1;  RaiUMUDa. 

TROVER. 

lIlASUBB   OV  DaHAOU    fO&  OOKTEBSIOM    OF  CERTDnOATB  OV  BlNK  8fAB9I 

la  the  inU  Talne  of  the  iharee.     Connor  ▼.  IlilSer,  105. 

See  AiTACHiuurni,  6,  20-22;  Bailmbsttb,  6,  7. 

TRUSTS  AND  TRUSTEES. 

L  LtABnJTT  or  Tbustu— Aokowlkdgmbkt  of  Riceipt  or  Momnr  aa 
EflrroFFBii. — ^Where  a  naked  tmstee  executes  a  release  nrn'^er  «^al,  off  a 
lien  for  the  payment  of  money,  in  which  he  acknowlet^ges  the  receipt  if 
the  money,  he  holds  the  money  in  trust  and  is  liable  for  the  sai^e.  And 
hia  acknowledgment  estops  him,  both  at  law  and  in  equity,  from  denying 
the  fact  of  receiving  the  money.     Lincoln  v.  PurctU,  196. 

t.  Txv<«r  DuED,  MoRTQAOK,  FoRBCLOSUBa.— Where  an  instrument  made  *« 
aeoore  an  indebtedness  provides  that  a  trustee  shall  sel^  the  property 
mentioned  in  the  instrument,  and  out  of  the  prooeeds  pay  the  debt^  it  is 
a  trust  deed,  and  a  judicial  foreclosure  and  sale  is  not  necessary.  Deeres 
of  foreclosure  and  sale  can  only  be  based  upon  the  contract  of  the  partiei, 
and  in  this  case  equity  could  not  make  such  a  decree  as  in  case  of  a  mort- 
gage, without  disregarding  the  express  contract  of  the  parties.  KoA  v. 
Briggs,  661. 

IL  In  Cask  ov  Tkust  Deed,  Equttt  will  Limit  rrs  Rbuet  to  the  oootraot 
made,  and  eifoctuate  a  sale  only  by  enforcing  th'^  performance  of  the 
trust.    IcL 

A  TevstDxsd^  Mortgage,  Porkolositrk.— Where  defendant,  being  indebied 
to  plaintiff  upon  a  promissory  note,  conveyed  certain  land  to  a  third  per- 
son upon  trust  that  if  he  failed  to  pay  the  note  acc'>rding  to  iu  tenor, 
the  trustee  was  to  advertise  the  property  for  sale,  sell  it  at  auction  to  the 
highest  bidder,  and  out  of  the  proceeds  of  the  sale  pay  the  note,  th« 
ezpenaea  of  sale^  etc.,  the  instrument  is  a  trust  deed,  and  not  a  mortgage. 
It  has  no  feature  in  common  with  a  mortgage  except  that  it  waa  executed 
to  secure  an  indebtedness,  and  the  defendant  s  title  may  be  divested  aa  io 
the  deed  recited,  and  without  a  judicial  foreolosure  and  sale.     /d. 

8m  Ck>RF0BATI0N8,   18;   Co-TRNANOT,   3;  COUNTIBB;   EqUITT,  6;   BXB0CniOV% 

24;  LiiNS,  14^  17;  Nsootiablb  lysrrRUMKiiTB,  3;  Powxbs;  SKirpuio,  IL 

USAGES. 

See  CtoMMOH  CARBIERfl,  8^  lOl 

VARIANCE. 
Sao  FtRADDro  and  Praoiksb,  II;  Bmaumi  % 

VENDOR  AND  VENDEE. 

U  RBLAxnnr  ov  Lavdlobd  and  Tdtaiit  dou  not  Exibt 
AND  VsNDB^  and  the  vandea  cntwing  under  void 
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hmj  Im  ontrtuidiqg  tiUe  ntperior  to  hie  T«Bdor\  and  relj  vpon  It  Is 
^jMtBMnt  or  A  bill  in  equity  for  poaMvlon  proMontod  by  tbe  Tondor. 
Bedmtmd  t.  Bowlea^  163. 
1  VwjKVMM  uiiDiE  Void  CoirnucT  of  Saui,  Who  Pubobasis  OunrANDoio 
PAEAMomrr  TrruE,  U  not  liable  to  the  Tendor  for  the  oontraot  prioe  lev 
the  amount  neoenarily  expended  for  the  better  title^  though  he  would 
have  been  ao  liable  had  the  contract  of  sale  been  a  valid  one^  even  where 
the  vendor  had  no  title.     /<i. 

IL    VmKVEM  UNDER  EXECUTORY  CONTRACT  OF  SaLR  DOES  NOT  H0IJ>  ADTBUBLT 

TO  Vendor,  an<l  he  cannot  invoke  the  analogy  of  the  atatateof  limita- 
tiooB,  in  the  absence  of  a  holding  positively  hostile  to  the  vendor,  to  de- 
feat a  bill  to  enforce  the  vendor's  lien.  The  same  rule  appliea  between 
vendor  and  vendee  as  between  mortgagee  and  mortgagor.  Belfe  v.  Reffe^ 
467. 

i  Where  One  u  or  Posbbbbion  ov  Real  Estate  under  Bond  vor  Title* 
and  hae  given  a  note  for  the  pnrcbaae-prioe,  which  he  fails  to  pay,  the 
obligor  may  either  sue  on  the  note  and  subject  the  land  aod  other  prop- 
erty to  its  payment,  or  he  conld  eject  tlie  possessor  from  the  land,  unless 
the  Utter  shonld  bring  the  money  into  court  and  claim  a  specific  per- 
formanoe  of  the  agreement,  he  not  having  waived  it  otherwise  than  b j 
failure  in  point  of  time  of  payment.     Walker  v.  Bfmartont  207. 

Ik  Failure  of  Obugee  in  Bond  ior  Title  to  Pat  Purohase-friob 
AftREED  does  not  absolutely  and  of  itself  put  an  end  to  the  oontraoL    Id, 

1  When  Vendee  Agrees  as  Part  Patmint  of  Prior  "  to  release  all  mort- 
gagee **  on  the  property,  he  ia  answerable  to  the  mortgagee  personally  on 
the  debt,  and  the  property  is  also  sabject  to  the  mortgage.  McCown  v. 
Sehrim^,  221. 

T.  Lien  Created  bt  Ck>NT&AOT,  and  REasRYED  on  Face  of  Conyetance,  n 
Regarded  as  Specific  Lien;  Mortoage  and  Vendor's  lama  are 
DnvERENT  from  Spboifio  Lien.  An  express  lien  created  by  oontraot^ 
and  reserved  on  the  face  of  the  conveyance,  is  not,  in  all  reepects,  equiv- 
alent to  a  mortgage,  because  the  legal  estate  passes  by  the  conveyance, 
and  veeta  in  the  purchaeer.  It  is  also  of  different  form,  and  possesses 
greater  efficacy  than  the  vendor's  lien.  The  latter,  where  the  legal 
estate  has  been  conveyed,  exiBts  only  by  implication  of  law,  and  is  the 
mere  oreatnre  of  a  court  of  equity.  It  is  in  the  nature  of  a  trust  only, 
and  not  a  speoifio  lien  upon  the  land  conveyed,  until  a  bill  has  been  filed 
to  enforce  it.  A  lien  created  by  contract^  and  reserved  on  the  face  of 
the  conveyance,  is  regarded  as  a  specific  lien,  forming  an  original  sub- 
Btantive  charge  upon  the  estate  thus  conveyed*  and  as  affecting  all  per- 
BODB  who  may  subsequently  come  into  posseesion  of  the  eetate  with  notice, 
either  aotoal  or  ooostmctive^  of  its  eziatenoe.    JAiieoln  v.  PureeU,  196. 

i.  Implied  Lien  of  Vendor  Bzuto,  not  only  against  Purohabrr  and 
HIB  Hbirs^  bat  also  against  all  persons  olaiming  under  him  with  notice 
of  it,  though  they  be  purchasers  for  a  valuable  oonaideration.  This  lien, 
however,  does  not  exist  against  a  bona  Jide  pnrchaser  without  notioe^ 
nor  prevail  against  a  creditor  who  may  have  acquired  a  judgment  or  exe- 
oation  lien  upon  the  property  before  a  bill  has  been  filed  by  the  vendor 
to  enforce  his  lien.    Id. 

I.  SpEomo  Lien,  or  Lien  Orraxbd  rt  Contract,  will  be  Operatiyi 
AOAiNET  Creditors,  bona  Jide  pRfchaeers,  and  all  other  persons. 
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1.  AoOORDDrO   «0   OOMMOH-IiAW  RULIfli   PABTm   VOT   SUKD   TK  AOIMHI  (If 

Tebbpasb  eumot  be  brought  in  by  mere  notioa  where  there  b  no  ptelie 
that  they  were  treeppnMre.  Th«y  most  have  legal  notioe,  whidi  is  the 
Botioe  required  by  atatate,  or  make  Toliutacy  appearanee  aa  pertka  te 
the  reoord.    Pioo  ▼.  Webaier,  647. 

8ee  BiLiLMKifTB,  5;  hfjxrscnorw,  1;  RaiUMUDa. 

TROVER. 

lIlASUBB  or  Dahaou  fo&  OomrutsioM  or  CEimrnun  or  Rajtk  Sfaj^i 

is  the  inU  Talne  of  the  ihares.     Connor  ▼.  lliOier,  105. 

See  AiTACHiuurni,  6,  20-22;  BailmxntSi  6^  7. 

TRUSTS  AND  TRUSTEES. 

L  iJAMU^rt  or  Tbustu— Aokowledomknt  or  Riceipt  or  Momnr  ai 
EflrrorriL. — Where  a  naked  tmstee  execates  a  release  oiu^er  n^al,  of  s 
lien  for  the  payment  of  money,  in  which  he  acknowlef^ges  the  reoeipt  if 
the  money,  he  holds  the  money  in  Unit  and  is  liable  for  the  same.  And 
hia  acknowledgment  estops  him,  both  at  law  and  in  equity,  from  denying 
the  fact  of  receiving  the  money.     Lincoln  v,  PurceU,  196. 

t.  Txv<«r  DxsD,  MoRTGAOK,  FoRKCLOSU&B.— \Miere  an  instmment  made  Ho 
eeonre  an  indebtedness  provides  that  a  tmstee  shall  seP  the  property 
mentioned  in  the  instrament,  and  ont  of  the  prooeeds  pay  the  debt,  it  is 
a  tmst  deed,  and  a  judicial  foreclosure  and  sale  is  not  necessary.  Decree 
of  foredoBure  and  sale  can  only  be  based  upon  the  contract  of  the  partiee, 
and  in  this  case  equity  could  not  make  such  a  decree  as  in  case  of  a  mort- 
gage, without  disregarding  the  express  contract  of  the  parties.  Koch  ▼. 
Briffffs,  661. 

t.  In  Cask  or  Tkust  Dkbd,  Equttt  will  Lunr  rrs  Rklikt  to  the  oontiaot 
made,  and  effectuate  a  sale  only  by  enforcing  th"?  performance  of  the 
tmst.    IcL 

A  TEU8T  DxsD^  Mortgage,  PoRiCLoatruB. — Where  defendant,  being  indebted 
to  plaintiff  npon  a  promissory  note,  conveyed  certain  land  to  a  third  per- 
son upon  tmst  that  if  he  failed  to  pay  the  note  according  to  its  tenor, 
the  trustee  was  to  advertise  the  property  for  sale,  sell  it  at  auction  to  tb« 
highest  bidder,  and  out  of  the  proceeds  of  the  sale  pay  the  note,  th« 
expenses  of  sale^  etc,  the  instrument  is  a  trust  deed,  and  not  a  mortgage. 
It  has  no  feature  in  common  with  a  mortgage  except  that  it  wss  executed 
to  secure  an  indebtedness,  and  the  defendant  s  title  may  be  divested  as  m 
the  deed  recited,  and  without  a  judicial  foreclosure  and  sale.     A/. 

•••  CtoBFORATIONB,    18;   Co-TKNANCY,   .3;   CoUNTIVB;   EqUITT,  6;  BZBOUTIOII^ 

24;  LiiNB,  14^  17;  Nsoohablx  IstmuuKiim,  3;  Powxbs;  Sumno,  A 

USAGES. 

See  OOMMOV  CARBIERfl,  8^  lOl 

VARIANCE. 
See  FtKADDIQ  AND  Pkaoikb,  II; 

VENDOR  AND  VENDEE. 

t  RBLAxnnr  ov  Lavdlobd  and  Tdtaiit  does  not  Exibt  jwi'mu  Vi 
ANp  VsNVO,  and  the  vendee  entering  under  void  oMilnat  of  flile 
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hmf  im  ontiiMidlng  tiUe  nperior  to  hie  T«Bdor\  and  relj  vpon  it  Im 
ejaotomit  or  a  bOl  in  equity  for  poMtHioii  proaeontad  bj  tlia  Tandor. 
Bedmtmd  ▼.  Bowia,  163. 

I  VwKDWM  VMDIE  Void  Contract  of  Saui,  Who  Pubobasis  Ouibtaitddio 

Paeamodiit  TrruE,  is  not  liable  to  tba  Tendor  for  the  oontraot  price  leaa 
the  aoMMint  neoeMarily  expended  for  the  betfcer  title,  though  he  woold 
haye  been  eo  liable  had  the  oontraot  of  sale  been  a  valid  one^  even  where 
the  Tender  had  no  title.     Ai. 

II  Vekvmm  under  Executor y  Contract  op  Sale  dors  not  Hold  Adtbrsrlt 

TO  Vrndor,  aii'l  he  cannot  invoke  the  analogy  of  the  atatate  of  limita- 
tiooB,  in  the  absence  of  a  holding  {Miaitively  hoatile  to  the  vendor,  to  de- 
feat a  bill  to  enforce  the  vendor*i  lien.  The  same  mle  appliea  between 
vendor  and  vendee  as  between  mortgagee  and  mortgagor.  Sef/k  v.  Hefftt 
467. 

i     WhRRR  OnR  IB   Of   POSBRBBION  OR  RrAL  EsTATR  UNDER  BOND  VOR  TfTLR, 

and  haa  given  a  note  for  the  pnrcbaae-price,  which  he  fails  to  pay,  the 
obligor  may  either  sne  on  the  note  and  subject  the  land  and  other  prop- 
erty to  its  payment,  or  he  conld  eject  the  possessor  from  the  land,  unless 
the  latter  shonld  bring  the  money  into  court  and  claim  a  specific  per- 
formanoe  of  the  agreement,  he  not  having  waived  it  otherwise  than  bj 
failure  in  point  of  time  of  payment.     Walker  v.  BhnermHi,  207. 

Il  Failure  or  Oruore  in  Bond  ior  Title  to  Pat  Puroharr- price 
AftRRRD  does  not  absolutely  and  of  itaelf  put  an  end  to  the  contraoL    Id, 

1  Wmax  Vrndrr  Agrrrs  as  Part  Patmint  ot  Prioh  "  to  releaae  all  mort- 
gages **  on  the  property,  he  is  answerable  to  the  mortgagee  personally  on 
the  debt,  and  Uie  property  is  also  anbject  to  the  mortgage.  McCown  v. 
8eMm^,  221. 

T.  Ljrn  Crrated  rt  Ck>NTRAOT,  AND  Rrbrrved  ON  Faob  ov  Cokyetancb,  n 
Rroardrd  a8  Sfrciiio  Lien;  Mortoaor  and  Vxndor'r  lama  are 
DmRRRNT  ntOM  SPEomo  Lirn.  An  ezpreaa  lien  created  by  contraoti 
and  reserved  on  the  face  of  the  conveyance,  is  not,  in  all  reepects,  equiv- 
alent to  a  mortgage,  because  the  l^gal  estate  paaaea  by  the  conveyance^ 
and  vesta  in  the  purchaser.  It  is  also  of  different  form,  and  poeeesses 
greater  efficacy  than  the  vendor's  lien.  The  latter,  where  the  legal 
eatate  haa  been  conveyed,  eziaii  only  by  implication  of  law,  and  ia  the 
mere  creature  of  a  court  of  equity.  It  is  in  the  nature  of  a  trust  only, 
and  not  a  specific  lien  upon  the  land  conveyed,  until  a  bill  haa  been  filed 
to  enforce  it.  A  lien  created  by  contract^  and  reserved  on  the  face  of 
the  oonveyanoe,  ia  regarded  as  a  specific  lien,  forming  an  original  sub- 
stantive charge  upon  the  estate  thus  conveyed^  and  as  affecting  all  per- 
aona  who  may  subaeqnently  come  into  possession  of  the  estate  with  notice, 
either  aotoal  or  constmotive^  of  its  existence.    lAtnooln  v.  Pwrodl,  196. 

i.  Impldd)  Lien  or  Vendor  Ezutb^  not  only  aoainbt  Puroharrr  akd 
BIB  Hrirb,  bnt  alBO  against  all  persons  claiming  under  him  with  notice 
of  it,  thoogh  they  be  purchasers  for  a  valuable  consideration.  This  lien» 
however,  does  not  exist  against  a  hcma  fide  purohaaer  without  notioe^ 
nor  prevaO  against  a  creditor  who  may  have  acquired  a  judgment  or  exe- 
OBtion  lien  upon  the  property  before  a  bill  has  been  filed  by  the  vendor 
to  enforce  his  lien.    Id, 

I.  Sraomo  Lien,  ob  Loor  Orraxbd  rt  Contract,  will  br  Operativi 
aoainet  Crrditorb,  hcmajlde  purchasers,  and  all  other  persons,  with* 
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iNit  ngud  to  aotoal  nMot,  whera  Um  ooBfeyMiM  mnnilag  Um  Ima  bM 
bstti  pfopcfly  noorora.    loa 
IOl  Fummmoir  <nr  Law  n  that  PoBcnAflBa  ov  Lavp  imm  Whbob  Sp» 
cmo  Lmr  Is  mtrvad  holds  nndar  and  oonriilont  with  tho  lian  utfl  te 
ooolniy  it  ■hown  by  him.    Id, 
IL  ComxiTunr  or  OrariBAor  iob  Pdbchah  <nr  Lavs^  that  party  lot  Into 
■oarion  may  parohaaa  on  pa jmont  of  a  oortain  oam  of  watmt&ff  tOBO 
balng  of  tho  waioe  of  tho  ooiitraot»  would  oatUle  tho  party  to 
pajiuaut  wtthin  a  roaaoaahio  tfano  aftar  tho  oooumbommbI  of 
hi  ojootmonl     TVqflor  t.  Baiiwk%  7M. 
800  AstAtaaaana,  19;  ScATim  ov  laMaaaon,  i-8L 


VERDICT. 
BmJvwatun  Jvbomi  IfdHNUoM^  10;  H^w  Tham  Puasow  jrd  Fiu» 

noi^  18. 

VBSSRLS. 
800  SmiTDra^ 

VOLUKTABT  OQKVBYANCnL 

800  FkAUPULDT  OOR  VUi 


WARRAinnr. 

8ao  JfTDioiAL  Salh,  7,  8;  Sauh^  8-8L 

WATEB00UB8B& 

1.  Wou>  "Natioabui'*  BAB  TMmnaAL  MaAHnm  at 

Law,  and  ia  aood  to  doaoriho  p«hlio  rivon  whara  tho  tido  obha  aad 
AMflt  ▼.  (M<  488. 
1  All  SmMMMB  silow  TiDa>wAnR  abb  Pbima  Faoib  PVBua    M 
8.  All  SrBBAaa  abotb  Tdb-watbb  abb  Pbima  Faod  Pbitazl    kL 
4.  Wbbbb  Obbbk  n  abotb  Tdb- watbb»  Osjm  or  Pboov  Rbrb  ^ob  party 
olaimfag  for  it  tho  oharaotor  of  a  naTigablo  stream.    Id, 

ft.  IV  SlBBAM  BB  USBTUL  AS  OOMMOH  PaSBAOB  POB  OB  BbBBVIOIAL  TO  POB* 

Ufl^  or  of  BuiBoioBt  dopth  for  ▼alnahlo  floatage^  or  saAotatiy  hufo  ta 
boar  boats  or  bargos,  or  be  of  pablio  vao  la  traasportalMB  of  propsrty» 
it  has  tiis  oharaofesristios  of  a  narigaUo  stream.    Id, 

1  SlBBAM  HBTBB  BBIQBB  UsBD  IOB  TBABOOBiEATIOH,  BOTUAD  IB  SntOiB 

IvfTABCi  ONLY,  for  floating of  timber  only  tdz  or  8af<M  milB^  isaota 
nayigablo  stream.    Id, 

7.  No  USB  01  SlBBAM  BT  OrB  PaBST  ALOBB^  MOWBfBB  VaUTABIX  it  BBf 

be  to  him,  will  mako  it  a  navigablo  straani,  bat  pnbUo  anst  bo 
to  oonstitato  it  aa  sooli.    Id, 
1  PlBA  or  PnaauBiFi'irB  Riobt  to  Ubb  or  Dmn  01  Dbaibibo 

AMT^  Labb  presants  no  dofnsa  to  aa  asHoB  for  Iha  of<T8owiag  of  tiw 
piaintiflr'a  land,  oanaed  by  tho  formation  of  n  dam  in  n  akoam  fram  tka 
waahii^of  sand  throa|^  tho  dofsndanfs  ditohf  for  tho  piimuipUia 
light  to  tho  vso  of  tho  ditoh  does  not  oarry  witii  it  aa  saaomat  of 
flowing  tho  plaintilT's  land,  sinoo  tho  sand  bank  oanslpg  tho 
may  not  bam  formed  nntil  aoasa  timo  wittin  tiia  psriod  of 
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^  Owvm  ov  Dam  buct  bo  Ootsrh  ahb  Oohxbql  If  lluil  fa^oij  will  b^ 
rtiiilt  to  his  neighbcMn.    JVufar  t.  Aort  CTWni  irafln*  Cbit  Ml 

Ml  WaMT  or  BVABQVABLB  OlBB  ST  PLAimin  «0  PBimr  IV JVBT  n  H« 

Dliiuu  to  an  actUm  agiiiiigl  tbe  awiwn  ci  a  dam  for  damagea  caat^  bj 
tiba  n^i^igaiil  oonatmeluMi  and  vaa  of  tho  dam.    At 

IL  Oiu'JUiiiKioiv  OR  Hatioablb  Rim  n  Publio  KvnAaiHL  &•  Cm  ML  ML 
Ox  ▼.  Ifoorc^  778. 

Ill  Aanom  Ldhi  iob  Damabbi  Rwumum  ibom  AonrAL  PBiui'mw  ov 
PLADnemf^B  Boat  whoa  la  the  cooybo  of  naTJgation»  bj  waaoo  of  tha 
anolianof  a  tmidgeaoroaa  thaatnaniy  Imt  aot  fordaoiagea  raanlting  fvoB 
tiba  genand  olMtraotion  of  tho  plaintiff 'a  InuiTiaai;  tho  only  rtmody  Ib 
tba  latfear  oaaa  bomg  aa  fadiotmont  aa  lor  a  p«blio  nidaa&oa.    ItL 

Bm  Dahabs^  1}  Waxbiooitbsbi^  2|  Railboad%  1-3;  Bvatiiib  or  LoorA- 

WILL& 

L  Imbemimbit  n  Vobm,  8obra»tiau.t,  **Jf  A^  ovrr  of  mr  Lotb  lor.  mt 
Sdiib  B^  do  agraa  to  mako  her  my  hair  if  aha  oatliraa  ma,  and  I,  B,  oat 
of  my  lore  for  my  aiafeer  A^  do  agreo  to  mako  iior  my  heir  if  aha  oatliraa 
mo^**  if  propeily  attoatod  and  otharwiaa  regular  in  form,  is  a  wiD,  and 
parol  tHdanoa  to  aafeaUiih  it  aa  a  will  ia  admimihla.    Wmm§  t.  anM, 

7n. 

H  ImMWMMT  MAT  Bi  Wiu.  THOUBB  IN  IViBM  ov  Dbid  If  It  ia  ravooabla 
a*  pleaaora^  not  to  take  oflbot  mitil  tho  death  of  tho  makar,  aBd  proparit^ 
atteatod  and  otharwiaa  regular  in  form.    AC 

9k  Wbbbb  Qubmbmib  op  Trli  abb  Intoltxiv  or  the  daoiaioa  of  the  oaaa 
hringe  in  qnaatioa  the  oonatraotion  of  a  wiD,  it  ia  proper  to  faifoke  tha 
Joiiadiefeion  of  the  diatrict  ooort    LUtUw.  BirdweU,2i^ 

L  DllBOnOH  BT  TnTATOB  THAT  B18  WiLL  SHALL  BS  D&AWV,  OWltainiTlg  IhO 

ooodition  that  it  alkali  be  Tolid  only  in  the  e^ent  of  hia  death  daring  hia 
than  einVneea,  and  void  if  he  ahoold  reoo^er,  moat  be  oomplied  with,  and 
theoooditkm  inaartad,  and  it  will  be  held  frand  if  it  ia  not  ao  inaertadi 
and  no  aabaeqoent  dadaration  by  the  teatator  that  ha  ia  eatJafled  with 
tiba  will,  if  tfana  deoaivad,  operatea  to  make  it  ralid.     Vkkerpr.  OaiU, 


L  Will  Ldotid  dt  m  OmuTiOKa  bt  Ooupmoiia  that  defeat  it  before 

the  death  of  the  teatator  ia  Toid  onloae  repabliahed  by  the  teatator.    M 
$,  Ir  Will  has  bbh  Dktatbd  bt  m  Own  Ldotsd  Oonixrion%  ita  mare 

poaaBaaioa  aad  preeeivatiuu  by  the  teatator  antQ  hie  death  doea  not 

•moont  to  a  repablieation.    Id. 
f  •  Qbal  Tmiimont  will  not  bi  AmonBD  to  Yabt  ob  OoNTBAinor  ToMi 

Of  Will  whioh  ia  properly  drawn,  and  the  oontente  of  whioh  are  thor- 

oa|^y  nndaratood  by  the  teatator.    Id. 
•>  Wbbbb  Will  o  D&awn  st  LnoAnai  ob  Oihib  BBmraABT,  oloaer 

aamtiny  and  atrietar  proof  wHl  be  reqoired  than  nnder  ordinary  oiroaB- 

ataaoea  that  no  fraad  baa  been  oomndtted  apoa  the  teatator,  and  that  he 

ia  ftilly  oompetent  to  make  a  win.    Id. 
H  PBfttBiN  TO  8ar  Aanm  Will  ahoold  ocntain  all  the  grooada  neoaeeary  la 

oflbot  that  paipoae,  and  other  posnte  broaght  oat  on  the  trial  by  proof 

eiwold  not  bo  anbmitted  by  the  jadge  to  the  jory.    Ai 


^7  i  IXDRJL 

1^^.  Ill  Govvntvcncv  ov  Wna^  Iwrmraax  ov  Tbtaiob  tolh«simk  olijMt 
of  inquiry,  and  thii  intiiiHoQ  mntt  not  be  dsf eated  bMMiaa  he  fifled  it 
clothe  his  ideae  in  technical  Ungnage.    BeU  OomU^  ▼.  Alexander^  208w 

IL  QuAjfTiTT  OF  Intbrut  vf  Lahd  ComriTBD  BT  Will. — ^Rolee  of  the 
oommon  law  with  retpeot  to  ^he  quantity  of  intereet  oooT^yed  by  a  will 
do  not  apply  in  Texas,  whexe  the  statute  provides  that  where  an  estate 
In  lands  is  created  by  will  it  will  be  deemed  to  be  an  estate  In  fee-simple 
If  a  less  estate  be  not  limited  by  express  words.     Id, 

IS.  WoBOs  »  Will  to  Pam  Bratb  is  LA:yD»-^DAimrT  ot  Erati 
Pamkd, — ^In  a  will,  by  employing  the  words  "  I  wish  the  ooon^  in  which 
I  die  and  am  boried  to  have  and  enjoy,  for  the  benefit  of  pablio  eohcnU, 
two  thirds  of  the  land  in  the  oonnty  I  am  buried  in,**  taken  in  ooocer- 
tkm  with  the  words  "my  land  "  and  '*  the  land  I  own,"  used  in  otbor 
parts  of  the  will,  show  an  intention  on  the  part  of  tho  testator  to  devies 
an  estate  in  landi,  and  there  being  no  wordi  limititig  Iti  quantity,  will 
be  held  to  convey  an  estate  in  fee-simple.    Id, 

Hi  At  Gommon  Law,  Bbtatb  in  Lakdb  Cbbatbd  bt  Will  will  bb  Kv- 
LABOBD  TO  AXTD  Hbld  TO  BB  an  estate  In  fee-simple»  where  the  land  is 
charged  with  a  trust  which  cannot  be  performed,  or  where  tho  will  directs 
an  act  to  be  done  which  cannot  be  accomplished,  unless  a  greater  estate 
than  one  for  life  be  taken.    Id, 

14.  Tbbtatob'b  Mbaitino  of  Ambiovodb  Words  ib  Will  0A2nr'>r  wm 
Shown  by  the  testimony  of  the  one  who  drew  the  will.  McAUiMer  v. 
Taie,  119. 

15.  Dbtlbb  to  Onb  **a  Fkb-sdcflb  fob Litb''  Passbs  Eratb  di  Fbb.    Id, 

16.  Condition  in  Will  in  Rbstraint  of  Marbiagb  Obnbballt  is  ntterly 
void  as  against  pablio  policy,  and  the  dne  economy  and  morality  ef 
domestic  life.    LUUe  v.  BirdweU,  242. 

17.  Whbrb  Condition  in  Will  u  not  in  Rbbtraznt  of  Ma&biaob  Obb- 
kballt,  bat  is  too  rigid  and  restrains  the  choice  nnresaooably,  it  Is  attsriy 
void.    Id, 

18.  Whbrb  Usb  of  Pbopbrtt  bt  Widow  n  Ldotbd  bt  Will  to  ho 
Marriaob,  sach  a  limitation  is  not  in  restraint  of  macriags^  and  is  valid. 
Id, 

18.   COXDITION  WILL  BB  HbLD  TO  BB  GONBXTIDN  SUBBBQVBNT  if  the  BOt  dOM 

not  necessarily  precede  the  vesting  of  the  estste^  bat  may  aooompeBy  et 
follow  it.    Bell  Cimnt^  v.  Akaoamier^  268. 

10.   Will  CONflTRUBD  TO  GONFBR  LiFB  BrAT%  WITH  POWIR  OF  DiBFOSlllW, 

Where  a  testator  beqaeaths  negroes  to  his  wife^  to  be  disposed  of  1^  hsr» 
with  their  Increase,  to  the  whole,  or  any  one  or  more^  of  his  children,  as 
she  may  think  proper,  at  her  decease^  the  wife  tskea  an  estate  for  lif% 
with  power  to  dispose  of  the  property  to  coe  or  more  of  the  children  m 
she  chooses;  and  her  poi|pr  is  ooapled  with  aa  intorest  as  well  as  a  tmst 
Omee  v.  MeKea^  186. 

n,  Whbrb  DncRinoNABT  Powxr  n  not  Kibbumhbii^  the  whole  of  the 
objects  who  are  within  it  will  take  in  equal  shares.  So  must  it  be  in  the 
disposition  of  a  part  where  the  power  is  not  eoEsroised  as  to  the  part  UL 

B.  Tbbtator's  Childrbn  wiub  Takb  in  Equal  Skarbi  PRonnn  whkh 
hss  been  bequeathed  to  his  wils  with  a  disoretionaiy  power  d  sfpeia^ 
msnt^  wh«re  she  lidb  to  nam^m  the  f^pointment^  or  BMkas  aa  iavalid 

OHO.     Id, 
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tl  Poirn  ov  Apvonmaar  to  Cifn.i>««it  nom  vor  »«****^  Obakdchil- 
imsii,  and  Um  ez6fdM  of  it  in  their  favor  ia  void.    /d. 

14.  ImrnrTQET  BinnuiSD  oi  Pbobatb  Pummiimq  ia  to  be  deemed  bot 
^rima/am  endanee  of  title  in  the  eatate^  whioh  bmj  be  febatled  by 
proof  that  the  tiUe  WM  not  fai  the  taatator  bat  in  another.  Lafal  ri|^ 
to  ahow  by  proof  tme  title  doea  not  depend  npon  the  knowledge  or  iffUh 
ranoe  of  the  atate  ci  the  title  by  a  party  a*  the  time  ci  retnming  aa  in- 
ventory.   lAtOe  ▼.  BtrdwOi,  U2. 

tt.  Will  Mads  a  Avotbbr  Srin  bt  Qri  JkmtasiMD  tbemm  mdit  mi 

PiLSD  AND  BjBOOBDSD   IN  PBQPm  PBOBAXB  OoUKT  IN   BaODB  IlLAHO 

before  it  can  be  allowed  to  operate  npon  property  in  the  latter  akaliL 
Okte$  V.  Angelk  02. 
See  RxnouTOBa  and  Adminiitratobs;  Fowsm^  FloBAn  Oorani  8■l^ 

onr,  IL 

WITNK8SBS. 

L  PisaoNs  or  MnxD  Bloods  wmou  Nnonoia  ob  iNiSANt  down  to  the  tiiM 
generatton,  are  not  competent  witneaaee  againat  wliite  peraon%  vader  the 
Alabama  atatote,  and  there  nmat  have  been  one  white  anoaator  ci  each 
generatian  for  three  generationa  before  a  oompetenoy  to  teadfy  can  be 
aatabliahed.     Dupree  t.  SUUe,  422. 

1  Wnoui  Pabtt  Coludoib  Monnt  vbom  Oaknuhi^  he  ia  not  ao  interaated 
aa  to  inoapadtate  him  from  giving  teatimony,  in  aanbaeqnent  anit  againat 
the  gamiahee,  as  to  the  payment  of  the  judgment.    Outm  ▼.  HmoeO,  484. 

H  Ooxnamscr  as  WrrNnan  or  PnaoHB  not  PAsmi  to  Rioobd  ia  pra- 
flomed  until  the  contrary  appean^  and  the  omw  ia  npon  the  objeotor  ta 
ahow  the  incompetency.  It  ia  not  enongh  that  a  mere  probabili^  of  in- 
competency ahonld  be  raiaed;  the  faoti  npon  which  it  dependa  mnat  be 
fairly  eatabliahed.    Johuim  t.  Ugkige^,  4fia 

1  Pilot  dt  CHABai  or  Boat  at  Tm  or  AooiDEirr  o  CoicnmDrT  Wmnai 
ron  Gakrub  in  an  action  againat  him  for  damagea  to  gooda,  vdeaa  it  ia 
affirmatiTely  ahown  that  the  act  of  negligenoe  that  canaed  the  injury  to 
the  gooda  rendered  the  pilot  liable  to  the  carrier.    Id, 

1  OPINION8  or  WiTNiBBaB  Who  TiBnrr  that  Thet  akb  Aoquaintid  with 
the  effect  which  pririea  and  atiee  have  upon  the  air  about  them,  that  they 
have  examined  the  premiaee  aa  to  their  nature  and  condition,  are  compe- 
tent eridence  aa  to  whether  or  not  auoh  piiviea  and  atiee  are  noiaanofa. 
and  whether  they  mnat  or  would  make  pUuntiir'a  houae  uncomfortable. 
Kearnqf  ▼.  Famtt,  877. 

1    AOQUAINTANOl  WITH  PBIBONXB  fOB  BtOBT  OB  TlN  YbABB  QUAUriBi  ONB 

TO  Tmmr  as  to  hd  Cbabaotbb.    Di^pree  t.  SkUe^  422. 
7.  Rbodbnob  in  Immxdutb  Vioinitt  or  Pbbson  whosb  Chabaoibb  n  Sub- 

JBOT  or  Intbbhoation  ia  not  an  indiapenaable  qualification  of  witaeaa  la 

teatif y  as  to  character.    kL 
9    bf QUINT  IN  Impbacbino  Wrnbm  Intoltbs  hd  Wbolb  Mobal  Cbabao- 

TBBy  and  ia  not  reatricted  merely  to  hie  general  reputation  for  truth  and 

reradty.    Oittknr  ▼.  StaU^  161. 
A.  IxTBAOHiNo  WrfNisa  MAT  Pbopbblt  bb  Qubbtionbd  aa  to  whether  he 

knowa  the  general  reputation  of  the  peraon  whose  credibility  is  in  quea- 

tioBy  what  tiiat  reputation  ia,  aiul  whether  from  inch  kuouIt'«l^;*  tlu-  wit- 

eeei  would  beliere  hiui  upoo  his  oath.     fd. 
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Ml  Tmnmtn  €v  Wmr—  hath  IimucKiDHr  Tma/wum  Dhr 
itf  ^ntft  whan  witiiiw  h*  wm^  thaA  Um  witmw  had  mds  a 
oonindifOlocy  to tiirt  Mid*  bj hia  iq^  t^  «feM^    ^Omt. 


€Uua»  10  Ixraioi  Wi 

f>WAnaannr  ^n  GuBn^l»& 
WQBDB  AHD  VHBASBl 


WUI  OF  BUIOit 
■m  FtiAinM  AVD  Fkti(OfB& 
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